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PREFACE TO SECOND EDITION 


_ Tux first edition of Problems in Law has rendered assistance since 
1927 to many law students in their efforts to win their way into the 
_ legal profession. Important developments in the law in the last 
_ mine or ten years now call for a thoroughly revised edition. The 
_ editor, with the aid of thirty-two other contributors, has prepared 
_ what is in some respects an entirely new work. Many of the former 
topics have been completely rewritten and the others have been 
ercully revised to indicate the latest developments in the different 
fields of the law. Three new chapters include Methods of Answer- 
ene Law School and Bar Examination Questions, Attorneys at Law 
and Legal Ethics and the important subject of Taxation. The chap- 
ter on Carriers has been combined with that on Public Utilities. 


The problems aim to cover in short, concrete form some of the 
most vital and significant questions raised in the various subjects 
_ of the typical law school course and to call for an application of the 
most fundamental principles. Some subjects are treated more in 
detail than others, particularly the basic first year topics which es- 
» ae need to be reviewed, such as Contracts, Criminal Law, Per- 
4 _ sonal Property, Torts and Common Law Pleading. 


% With thirty-two teachers from the leading law schools collaborat- 
_ ing with the editor in their respective fields, a considerable diversity 
in the form of the questions and especially in the methods of answer- 
_ ing them is to be expected. The caution should be strongly em- 
_ phasized that the answers and solutions given do not purport or 
attempt to be complete or model examination answers or to present 
a full discussion of the points of law involved. Within the space 
limits the answers can be merely suggestive, leaving much to the 


rl 


student himself to fill in. 


The first chapter of the present edition treats of the methods of 
analyzing and answering questions for law school and bar examina- 
tion purposes and attempts to make the students realize that they 
_ must prepare themselves to discuss legal questions incisively and 
support their answers by legal reasons, which include not only gen- 


° 
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eral rules but arguments of principle and authority. Many students 


fail to realize what will be expected of them on examinations or to 
prepare their materials for clear presentation and use. 


By way of advice to students, in order to stimulate their inde- 
pendent thinking, it may be suggested that frequently before they 
read the answer of the author they should ponder their own solu- 
tion as fully as possible. They may well discuss it in certain cases 


with other students, and after checking their own results with those 
of the author, write gut a more elaborate solution of theirown. In ~ 
any case the student will do well to insure his mastery by expand- 

ing and developing in his own mind a further discussion of the points — 


raised, using some of the citations given when needed. 
~‘ 


It is hoped that these questions and answers will be used by stu- 
dents in the law schools for frequent and systematic reviews of the 


various topics in connection with their current courses, while they 
are taking them, as well as for review at the end of a particular 


course or just prior to the bar examination. Students should not — 


wait until they see the handwriting on the wall, 


“Thou art to be weighed in the balance by the Bar Examiners, 
“Woe unto thee if thou art found wanting!” 


The student cannot get too much drill in the application of the 


principles of the law to simplified hypothetical cases. In the case- 
book his efforts may be distracted by fact problems. He cannot see 


the forest for the trees. The references to the American Law In- 
stitute’s Restatement of the Law of Contracts, Torts, Trusts, Prop- 
erty and Conflicts will give access to still further simple concrete 


illustrative cases. 


a Pay 


The valuable fund of acute and constructive criticism in law re- 


view notes, comments and articles is made available on controver- 


sial points. The index will sometimes guide to comparisons of prob- a 


lems arising in related or overlapping fields. 


It may be pointed out here as in the preface to the first edition, © ae 


that this book does not aim to be a mere quizzer or cramming de- 
vice to force a minimum of legal information into the memory by 
hurried study at the last moment. Its purpose is to give law stu- 


dents the materials for a careful and continuous review and exer- 


cise in the application of the fundamental principles of law to typi- 
cal fact situations. The questions and answers have not been made 
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“easy or trite but are often more difficult and searching than would 

be fair ona ‘bar examination, and will demand serious study on the 
part of the student. They should stimulate discussion, criticism of 
_ conflicting views, and further research. Difficulties ao usually be 
a Bacnoyed ‘by looking up the references. 


It is hoped that these Br etone and answers may be useful not 
only to students but also to practicing lawyers who wish to refresh 
their acquaintance with fundamental principles by a survey of cer- 
tain subjects such as Constitutional Law, Corporations, Evidence, 
, : Code Pleading, Federal Courts and Procedure, Negotiable Instru- 
ments and Taxation, and to have their attention called to recent 
_ developments, decisions and critical discussions in the various law 
4 reviews. 


Daron owledement is made to B. E. Witkin, Esq., of San Francisco, 
- for valuable suggestions for the chapter on Answering Examina- 
: tion Questions. 
Henry WINTHROP BALLANTINE. 
University of California, 1937. 
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PREFACE TO FIRST EDITION 


Tuts book does not aim to be a mere quizzer or cramming device 
to force a minimum of legal information into the memory by hurried 
study on points most likely to be asked. Its purpose is to give law 
students the materials for a careful review of the fundamental prin- 


ciples of most of the topics covered by law school and bar examina- 


tions. The questions are in the form of concrete problems such as 
aré used in all the best law schools and are coming to be used by 
competent bar examiners. Such questions challenge the thinking 
powers of the student and test his ability to apply his knowledge of 
legal principles to specific facts. 


The questions and answers have been prepared by teachers in the 
leading law schools, and often present some of the latest develop- 
ments of the law in their respective fields. Some subjects are treat- 
ed more in detail than others. Two or three case citations are usual- 
ly given, often the most recent authority, and a reference to the Key 
Number of the Decennial Digests, where the same principle has been 
applied in other cases. These digest references ought to be useful 
to those desiring to investigate further, and will help train the stu- 
dent in the important matter of where to look to find the case law. 
Often references have been given to law review articles and notes in 
which more elaborate discussion and citation may be found, as well 
as in the cases cited. 


The questions and answers have not been made easy or trite, but 
are often more difficult than would be fair on a bar examination, and 
will demand serious study on the part of the student. They should 
stimulate reflection and research. It is suggested that the student 
cover the answers with a card until he has attempted the solution 
for himself. Let the student ponder on the questions and reason out 
his own answers. Difficulties may be removed by looking up the 
references. 


Examination questions should test the reasoning ability and in- 
tellectual power as well as the information and memory of the stu- 


' dent. A good question is one that requires some analysis by the stu- 
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dent to discover what problem or problems it presents, which should. fe: a 
turn on some broad, fundamental principles. Answers should bere- 
quired to be supported by legal reasons, which include not only 
general rules but the arguments which may be advanced as to the 
correct principle of decision. Reasons should get down to funda- 
mental principles, 


Law school and also bar examinations are a splendid stimulus to 
a comprehensive review. They afford an exercise worthy of serious 
preparation. Students should be encouraged to regard them as such 
and to profit by them to the fullest possible extent. One of the most 
effective methods of review is drill in the solution of legal problems 
and the application of the law to hypothetical cases. After one has 
studied cases and texts he needs exercise testing his capacity to use 
and present his materials. It is hoped that these questions and an- 
swers may be as useful to students in the law schools for frequent 
and systematic reviews in connection with their various courses as 
for the final bar examination review. They may even be useful to 
lawyers who wish to refresh their acquaintance with fundamental 
principles of certain subjects and have their attention called to re- 
cent developments and decisions. 


Lord Francis Bacon fully recognized the advantage of taking con- 
crete examples or cases as the basis of legal exposition in order to 
train the student in the capacity to apply his learning. “But the 
method of writing best suited to so various and intricate a subject __ 
(as the different branches of the law) is that by observation or dis- 
course upon (concrete examples). * * * For the knowledge 
which is newly drawn, and, as it were, under our own eye, from 
particulars, best finds its way to particulars again. And doubtless 
it is much more conducive to practice that the discourse follow the 
example, than that the example follow the discourse.” Francis Ba- 
con, Lord Verulam, Advancement of Learning (Creighton’s Rev. 
Ed.) p. 255. 
Henry WINTHROP BALLANTINE. 
University of California, 1926. 
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METHODS OF ANSWERING LAW 
SCHOOL AND BAR EXAM- 
INATION QUESTIONS 


By HENRY W. BALLANTINE 


Professor of Law, School of Jurisprudence, University of California 


The use of essay-type, or rather, problem type questions in place 
of the old-fashioned information type or definitional questions has 
_become general. It is important for the law student to understand 
_what is expected of him on such law school and bar examination 
questions and to be advised how to write his answers. He can 
’ greatly improve his technique in preparing for and answering ques- 
tions if he is willing to strive to develop the needed skill and capa- 
city. The student must, however, take the initiative and re- 
sponsibility for practice and training in this regard. 

In the first place, what is the intelligent law examiner driving 
at? He wishes to test not merely the student’s memory and legal 
information, but rather his power to analyze hypothetical fact sit- 
uations, to get to the heart of the problems involved in a transac- 
tion, to argue and discuss the points raised and to apply some 
general rule. He seeks to ascertain whether the student can diag- 
nose the vital points hidden in a somewhat complicated factual 
situation. Problems are frequently drafted so as to raise two or 
three legal issues, some fairly obvious, some more subtle and ob- 
scure. The examiner wishes to test the student’s ability to detect 
each point of difficulty, to generalize the problems involved, and 
to use his knowledge of the fundamental legal rules and arguments 
needed for their solution. This will involve a weighing of opposing 
contentions, a discussion of the various possible theories of action 
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and defense. The student must, therefore, prepare himself in ad- 
vance so that he will be able to discuss the outstanding distinctions 
of each subject as if he were preparing for a debate. 

In his preparation the student should constantly be training 
himse!f to deal with problems. Can he analyze and perceive the 
precise points of difficulty presented by a case? Has he acquired 
and organized the needed information to utilize the classifications, 
distinctions, rules, arguments, analogies, policies and trends of au- 
thority that should be taken into account? To write such an argu- 
ment or exposition is a very different thing from writing an essay of 
vague generalities. 


1. Analysis. The first and most important task is to dissect 
the facts and unravel the exact issues or points raised by the relations 
and transactions of the parties. It is essential that the student should 
address his discussion from the start to the particular points, the spe- 
cific issues presented, and not wander off on side-issues or write a 
rambling, incoherent essay upon more or less irrelevant matters. 

One method of discovering the points hidden in the facts and 
events is to translate the names and acts of the parties into their le- 
gal descriptions ; for example, offeror, offeree, vendor, vendee, draw- 
er, endorser, licensor, licensee, etc., and thus generalize the prob- 
lem by restating the characters and their acts and relationships in 
legal terms. The particular names, parties, acts, and objects may 
thus be generalized into legal propositions from which you can as- 
certain the questions involved. You may then proceed to discuss 
the principles of law and apply them to the different points in is- 
sue. : 

In some questions the points raised are fairly obvious and stand 
out at once; others are more like legal conundrums. In fairly clear 
cases it is advisable to state the points raised and indicate your 
conclusion or decision first; then proceed to support it by argu- 
ments giving your reasons of principle and authority. An alter- 
native method of answer, where you have difficulty in generaliz- 
ing the exact problem involved, is to take up each material fact of 
the question point by point, step by step, in chronological order. 
You may thus arrive at a decision as to the ultimate legal effect 
of the various operative facts. This helps one to avoid that con- 
fusion, that distraught and blank condition of mind, which not in- 
frequently results from staring wildly at a complex problem and 
then writing a jumble of incoherent guesses, instead of dissecting 
it calmly and considering the significance of its different factors 
one by one. In this method of unraveling the question you will 
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leave your conclusion until the last, allowing opportunity for 
change of mind during the writing of the question. 


2. The discussion. When the exact legal issues or questions 
involved have been ascertained, the answering process requires 
the student to reflect and marshal the materials in proper order to 
develop his answer. The student should not depend primarily upon 
his memory in answering. He should see what reason and common 
sense suggest. But it is necessary that his preparation be so made 
that he should have in mind some logical outline or classification of 
the different topics, such as Contracts and Torts, with the principles 
and authorities indicating the elements of a cause of action and the 
defenses which may be found applicable. One should study classifi- 
cations and make logical analytical outlines by way of review in or- 
der to be able to remember the general principles or rules and their 
exceptions, rather than make a mere tabulation of the holdings in the 
cases studied. 

It is one thing to understand and see the questions involved, 
quite another to be prepared to discuss, expound and apply legal 
arguments and authorities to their solution. You must prepare yourself 


by practice to discuss and apply legal doctrines. Law consists of 


arguments and policies for the most part, rather than of positive 
rules prescribed by statute or decision. In some,cases you must 
argue for the existence of a contested rule of law on the reasons 
from which the rule springs and which govern its application and 
limitations. You must be able to discuss conflicting doctrines 
and theories. In some cases you should give your reasons, if 
possible, for rejecting opposing views when there is a conflict. 
Learn to visualize the beneficial or absurd consequences that will 
flow from the adoption or rejection of a contested rule in this and 
analogous cases. You must keep pondering upon the legal sig- 
nificance of the parties, their situation, their relationships, their 
dealings with the subject matter or property involved, their re- 
spective duties and acts, their blameworthiness and defenses. 

If a negligence case against a railroad, for example, involves the 
“Stop, Look and Listen Rule” you should indicate what policy 
dictates taking the question of contributory negligence from the 
jury and having it decided by the court rather than leaving it to 
the jury to decide under general instructions. If the application of 
the rule turns upon circumstances, such as a partially obstructed 
view, which are in dispute, do not attempt to invade the province 
of the jury but indicate the effect of different possible findings on 
tlre facts by the jury. If the facts of a case are open to different 
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constructions, answer the question upon alternative assumptions. 
If the jury might draw different conclusions from the evidence, 
e. g. as to whether the force used in self-defense was reasonable 
or unreasonable, give the results of different findings on the evi- 
dence and the legal tests to be applied. Do not argue the facts un- 
less they lead to one clear conclusion. 

The order, style and manner of presentation of your answers 
are very important. Avoid a confused jumble of incoherent points. 
The argument should be taken up step by step in logical sequence 
and the different points should be divided into separate paragraphs. 
It may be possible to number your arguments in one, two, three, 
order. In negligence cases; for example, it is highly desirable to 
consider (1) the question of the existence of a duty of care owed 
by the defendant to a person in the position of the plaintiff be- 
fore considering, (2) the difficult question of the defendant’s act 
as the responsible or legal cause of the injury or damage and (3) 
such defenses as contributory negligence or assumption of risk. 
One must get a feeling as to the logical order of argument in un- 
folding a solution. Seek what is basic, what naturally comes first, 
and go on from that step by step. 

In complicated cases it may be useful to prepare a rough diagram 
of the parties, conveyances or transactions involved. In any event 
take as much time as possible to think and consider carefully the 
various aspects of the question before you write. The worst fail- 
ure of all is to miss the real point of a case or to overlook some 
of the points involved where two or three legal difficulties call for 
discussion, 

The general common law or current of authority should ordinar- 
ily be taken as the basis for the answer unless some statute or 
the law of a particular state is directly called for by the question. 
Where there are important conflicting lines of authority in differ- 
ent states, these should be indicated if possible. 

Cases should be freely referred to and discussed briefly. They may 
be cited by the names of the parties, particularly where the doctrine 
of some very leading, famous or landmark case is identified with a 
particular rule of law. One might well attempt to line up say ten out- 
standing cases on the principal subjects which he can cite if needed. 
Illustrations of such cases in torts are Derry v. Peek, 14 App.Cas. 337; 
Rylands v. Fletcher, L.R. 3 H. of L. 330; Winterbottom v. Wright, 10 
M. & W. 109; MacPherson v. Buick Motor Co., 111 N.E. 1050, 217 
N.Y. 382, L.R.A.1916F, 696, Ann.Cas.1916C, 440; Glanzer v. Shep- 
ard, 135 N.E. 275, 233 N.Y. 236, 23 A.L.R. 1425. One should not 
attempt, of course, to try to remember or cite the volume and page. 
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If you cannot remember the name of either of the parties to the 
case, you may refer to it by some characteristic fact, as the Donkey 
case, to describe Davies v. Mann, 152 Eng.Rep. 588, 10 M. & W. 
546, regarded as the father of the last clear chance doctrine. 

The importance of practice in writing solutions of legal problems 
cannot be overemphasized. Most students have never learned to 
frame an incisive, clean-cut argument. There is only one way to 
cure this lack and that is practice. Intensive self-training and ex- 
ercise in such writing should be undertaken to supplement study 
under the law school case system. Your case study often leaves 
you with ideas vague and confused which you cannot readily state and 
apply. Writing will stimulate and compel you to organize your 
materials so that you can use them. It is suggested that the 
student apply himself to writing out solutions to one or more 
old examination questions at regular intervals. Take sample prob- 
lems or examination questions from any source, analyze them 
carefully, frame the best answer you can and then check the solu- 
tion with the aid of some friendly critic. This will show where 


vyou have fallen short in meeting the test and what you still need 


to learn. This will aid in preparing in the most effective way 
not only for the ordeal of examinations but also for your actual 
work as a lawyer. 


As pointed out in the Preface, the short answers given in this 
book are intended to be merely suggestive, to assist the student in 
framing for himself an answer suitable for a law school or bar 
examination. The answers herein given are of varying types, some 
very short and leaving more to the student to supply than others. 
No one type should be taken as model answers. Different kinds of 
questions call for different methods of answering. Comprehensive 
bar examinations ordinarily do not contemplate such extensive dis- 
cussion of legal theory or the authorities as the more intensive law 
school examinations given in one specific course at a time, wherein 
three or four pages of argument and exposition may be expected. 
Bar examination answers are usually shorter and less elaborate. An 
answer which shows an understanding of the essential points involved 
and an ability to apply legal principles and reason logically may prop- 
erly be given full credit. Such an answer, however, must be distin- 
guished from one which is only a bare assertion of conclusions with- 
out reasons. . \ 

There is a difference of opinion as to the method of attack in 
answering examination questions as in writing judicial opinions. 
Should one proceed from specific issues to general principles, or 
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should one lay a foundation of general principles and then proceed 
to apply them to the specific facts? There are different styles of 
answer, but it is believed that the best impression will usually be 
made upon the examiner by the more concrete and specific ap- 
proach rather than by writing a vague, general prelude of prin- 
ciples as a foundation before getting down to answering the exact 
question. 

The following list of suggestions may be of assistance: 

(1) Before starting to write any answer, be sure that you com- 
prehend the facts and the points raised. Many students do not 
read their problems carefully enough to appreciate all the facts 
given. Sometimes they carelessly mix up the names and letters 
by which the different parties are designated. Don’t “fight the 
facts” or attempt to put a strained construction upon them. If the 
question says D acted negligently, don’t argue to the contrary. 

(2) In writing your answer, if you feel fairly clear on it, first 
state your conclusion followed by a concise argument and state- 
ment of the reasons for the general rule of law and its application. 

(3) If you are not clear as to your conclusion, follow the chron- 
ological method of unraveling the facts step by step, thus leading 
to a final conclusion. But indicate your ultimate conclusion as 
definitely as you can. Do not present arguments for different 
- possible views without deciding the issues presented. 

(4) Confine your answer to a discussion of the particular points 
or issues raised by the problem. Do not waste time discoursing 
on irrelevant matters but drive hard at the doubtful points. 

(5) If the answer to any question depends upon the determina- 
tion of facts not given or upon the finding of a jury upon certain 
evidence, state the possible findings and their legal effect. 

(6) Allot the time allowed for the examination among the dif- 
ferent questions and do not overlook any of them. Students often 
leave so little time for the last questions that they cannot answer 
them carefully. 

(7) Do not hurry or feel rushed. Let your mind operate on 
all the aspects and factors of the question; be cautious and do not 
jump to conclusions. Take account of conflicts of authority. If 
your answer would lead to absurd consequences, it is probably 
wrong. 

(8) Be reasonably brief and concise but give an adequately rea- 
soned opinion. Do not repeat your arguments, but say what you have 
to say clearly and stop. Use short sentences and paragraphs. Avoid 
incoherent and meaningless groping for an answer. 


METHODS OF ANSWERING QUESTIONS q 


(9) Use all your time to submit the best answers possible, in 
form and substance. Reread your questions and answers care- 
fully to guard against slips, omissions and oversights. Sometimes 
a negative word is accidentally inserted or left out which entirely 
changes the intended meaning. 

(10) Write legibly, in good English, properly punctuated, in 
complete sentences, not in mere outline form. Many students 
suffer because they have never learned to write neatly and legibly, 
Use a typewriter, if you can. Avoid slang, abbreviations, flippant 
wisecracks and impertinent facetiousness just as you would in a 
serious court argument. Do not crowd your answers. Begin each 
answer on a new page. Do not write on the covers or on the 
edges of the book or paper. 

(11) Some attention in preparation to the statutes of your state 
as to courts, pleading, attachment, evidence and procedure, Stat- 
utes of Frauds and Limitations, and statutes bearing on deeds, 
wills, corporations and personal relations will be advisable. 
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Vo | ADMINISTRATIVE LAW ” 


By E. BLYTHE STASON, A. B., S. B., J. D. 
Professor of Law, University of Michigan Law School 


Section 
1. ‘Nature of Functions of Administrative Tribunals and Limits on their 
Powers, p. 8. 
2. Procedure before Administrative Tribunals, p. 11. 
3. Judicial Relief from Administrative Action, p. 17. 


SECTION 1.—NATURE OF FUNCTIONS OF ADMINISTRA- 
TIVE TRIBUNALS AND LIMITS UPON 
THEIR POWERS 


Q.1. A statute creates a Workmen’s Compensation Commission, 
provides a comprehensive scheme by which substantial injuries re- 
ceived by employees in the course of and arising out of the employ- 
ment shall be compensated, with provision for notice and hearing 
before the commission and for the entry of an award in proper cas- 
es. The findings of the commission are made subject to judicial re- 
view and reversal only if the commission acts without or in excess 
of its powers, or if the award is procured by fraud, or if it is not 
supported by the findings of fact. What is the nature of the pow- 
er exercised by the commission in entering awards? Is it constitu- 
tional to confer such powers on administrative tribunals? 


A. The court is confronted with a dilemma, If it calls the func- 
tion of making awards in comperisation cases judicial, then it is 
forced to conclude that the doctrine of separation or distribution 
of governmental powers prevents the conferring of such powers 
upon an executive or administrative commission. On the other 
hand, if the court calls the function administrative, it is forced to 
differentiate the proceeding from the ordinary tort action against 
an employer for the recovery of damages for personal injuries, a 
distinction which is by no means easy to make. Courts usually 
avoid the dilemma by calling the function “quasi-judicial.” Borgnis 
v. Falk Company, 133 N.W. 209, 147 Wis. 327, 37 L.R.A.(N.S.) 489. 

A similar difficulty is met when the legislature seeks to delegate 
to an administrative tribunal power in its nature legislative (e.g. 
rate-making for public utilities). In such cases courts are prone to 
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deny that any “legislative power” is delegated, and to explain that 
the commission is merely given the power to “find the facts,” that 
this is “quasi-legislative,’ and is not prohibited by the doctrine of 
separation or distribution of powers. Trustees of Village of Sara- 
toga Springs v. Saratoga Gas, Electric Light & Power Co., 83 N.E. 
693, 191 N.Y. 123, 18 L.R.A.(N.S.) 713, 14 Ann.Cas. 606. The 
most difficult legal problems in the field of administrative law to- 
day flow from the fact that we are in the process of placing in the 
hands of administrative officers and commissions certain adjudicat- 
ing powers (called quasi-judicial) and certain rule making or leg- 
islative powers (called quasi-legislative). 


Q. 2. A zoning ordinance places plaintiff’s property in a Class A 
residence district, from which district commercial garages are ex- 
cluded. His property lies close to the boundary line between his 
district and a Class B residence district where such garages are 
permitted. The X Realty Company owns Class A property ad- 
jacent to that of the plaintiff, on which it is desirous of building a 
commercial garage. It applies to the superintendent of buildings 
for a permit to build-the garage despite the zoning ordinance. The 
superintendent has power to grant permits for “nonconforming” 
uses in cases in which “unnecessary hardship will result if the varia- 
tion is not granted.” He grants the permit, thereby authorizing a 
“variation” from the original zoning plan adopted by the city coun- 
cil. Plaintiff brings an action to enjoin the realty company from 
Pro camte with the erection of the garage, contending that the 

“variation” order is void. 


A, Plaintiff’s case will probably be based upon the contention 
that the variations power constitutes an unconstitutional delega- 
tion of legislative power to the executive officer, the superintendent. 
He will assert that the fixing of the boundaries of the several zones 
is a power legislative in nature to be exercised by the city council. 
The X Company will answer that the legislative power has been 
fully exercised when the city council set up the “standard,” pro- 
viding that.variations should be made only when “unnecessary 
hardship” would result, and that the superintendent is merely “find- 
ing the facts.” The issue is simply whether or not the standard is 
sufficient. Compare Welton v. Hamilton, 176 N.E. 333, 344 III. 
82 (where such a standard was held insufficient), with Sundeen v. 
Rogers, 141 A. 142, 83 N.H. 253, 57 A.L.R. 950 (where the con- 


trary aout was reached). 
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For a discussion of standards and their sufficiency, see State ex 
rel. Wisconsin Inspection Bureau v. Whitman, 220 N.W. 929, 196 
Wis. 472. In two recent cases, Panama Refining Co. v. Ryan, 
55 S.Ct. 241, 293 U.S. 388, 79 L.Ed. 446, and Schechter Poultry Cor- 
poration v. United States, 55 S.Ct. 837, 295 U.S. 495, 79 L.Ed. 1570, 
97 A.L.R. 947, the Supreme Court of the United States held the 
National Industrial Recovery Act, 48 Stat. 195, unconstitutional be- 
cause it sought to delegate legislative power without adequate 
standards. 

When judicial powers are delegated to administrative officials 
without suitable standards a similar result is reached on the ground 
of violation of the doctrine of separation of powers, or because of 
want of due process of law. Tighe v. Osborne, 131 A. 801, 149 Md. 
349,43 A.L.R. 819. The so-called standard really serves a twofold 
purpose in administrative law—it serves to satisfy the constitution- 
al requirements concerning separation of powers, delegation of leg- 
islative powers and due process of law; and it also serves as the 
mechanism to control the degree of discretion conferred on admin- 
istrative officers. 


Q. 3. A statute requires the securing of a license before operat- 
ing a pool hall, and gives the power to the sheriff to issue or re- 
fuse to issue licenses in his discretion. Plaintiff applies for and is 
refused a license. He now contends that the statute is unconsti- 
tutional because it sets up no standard to limit the power of the 
sheriff, but instead confers upon him an arbitrary discretionary 
power. 


A. The plaintiff will not succeed. Granting licenses to businesses 
with harmful potentialities is deemed merely administrative in 
character and is not subject to the requirement of a standard as is 
the case in the delegation of legislative or judicial power. State 
of Kansas v. Sherow, 123 P. 866, 87 Kan. 235, Ann.Cas.1913D, 
1050. Compare State ex rel. Makris v. Superior Court for Pierce 
County, 193 P. 845, 113 Wash. 296, 12 A.L.R. 1428, in which a dif- 
ferent result is indicated in reference to a soft drink business. If 
the plenary power granted in cases of dangerous businesses is ex- 
ereised in an arbitrary way such action will be deemed want of 
due process of law and judicial redress is available. Yick-Wo v. 
Hopkins, 6 S.Ct. 1064, 118 U.S. 356, 30 L.Ed. 220, 
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SECTION 2._PROCEDURE BEFORE ADMINISTRATIVE 
TRIBUNALS 


Q.4. Under a statute authorizing him to order the elimination 
of grade crossings whenever public safety and convenience demand 
it, the State Highway Commissioner orders the S. Railway Com- 
pany to construct a viaduct over the railroad tracks at a crossing 
near the town of A. The order includes plans and specifications. 
The statute does not require a notice and hearing before the entry 
of such orders, and none was given. The statute makes no provi- 
sion for the review of the order by the courts. The railway com- 
pany seeks an injunction to prevent the enforcement of the order, 
contending that its property is being taken without due process of 
law since it was accorded no notice and hearing prior to the entry 
of the order. 


A. Notice and hearing are required when the administrative tri- 
bunal passes upon facts in cases of a judicial nature involving 
private rights whenever the decision of the tribunal is in some 
degree final. In this case the commissioner is passing on facts re- 
lating to something akin to a nuisance created by the railway 
company. Notice and full hearing of evidence are required by 
due process of law in such quasi-judicial proceedings. Southern 
Railway Company v. Commonwealth of Virginia, 54 S.Ct. 148, 290 
U.S. 190, 78 L.Ed. 260. There are many applications of this doc- 
trine. For example, see Morgan v. U. S., 56 S.Ct. 906, 911, 80 L.Ed. 
(Secretary of Agriculture fixing rates for stockyard services must 
consider and appraise evidence and make order supported by find- _ 
ings of fact); Goldsmith v. United States Board of Tax Appeals, 
46 S.Ct. 215, 270 U.S. 117, 70 L.Ed. 494 (involving refusal to grant 
a license to practice before the B.T.A.); Londoner v. City and 
County of Denver, 28 S.Ct. 708, 210 U.S. 373, 52 L.Ed. 1103 (in- 
volving the valuation of property for special assessment purposes). 

Sometimes the public interest in having quick and effective ac- 


“tion outweighs the private interest in having an opportunity to 


present a defense before the tribunal, and in such instances adminis- 
trative officials may act without a prior notice and. hearing. In 
such cases, however, the officers are usually subject to action for 
damages if they have exceeded their powers. North American Cold 
Storage Company v. Chicago, 29 §.Ct. 101, 211 U.S. 306, 53 L.Ed. 
195, 15 Ann.Cas. 276. See “Due Process Requirements of Notice 
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and Hearing in Administrative Proceedings,” 34 Columb.Law R. 
O52. 


Q. 5. A state utilities commission is given power to prescribe rea- 
sonable rules of service. Pursuant to this power it promulgates a 
rule to the effect that no power line carrying 33,000 volts or more 
shall cross a highway with less than 35 feet of clearance above the 
roadbed. No prior hearing is afforded. An electric power com- 
pany, which will be forced by this order to raise its lines at con- 
siderable expense, seeks an injunction on the ground, among oth- 
ers, that the failure to provide a notice and hearing before promul- 
gating the rule deprived the company of due process of law. 


A. Rules of a legislative nature may be issued by an adminis- 
trative commission without the formalities of prior notice and 
hearing. Assigned Car Cases, 47 S.Ct. 727, 274 U.S. 564, 71 L.Ed. 
1204. The difficulty arises in determining the dividing line between 
cases of this sort and those mentioned in connection with Question 
4. The solution of particular cases seems to depend largely upon 
whether or not the issues involved are fact questions subject to il- 
lumination by the testimony of witnesses, or, on the other hand, 
are primarily matters of policy. Ifthe latter, their disposition must 
depend in large measure upon the judgment of men trained in the 
particular technique, and familiar with prevailing conditions, and 
they are probably not sufficiently judicial in character to call for 
conventional judicial procedure. In such cases of a legislative na- 
ture no notice and hearing are necessary. See Schechter Poultry 
Corporation v. United States, 55 S.Ct. 837, 295 U.S. 495, 79 L.Ed. 
1570, 97 A.L.R. 947, for some interesting Side-lights on the bound- 
‘ary line between cases beating a notice and hearing and those 
which do not. 


Q.6. A board of health is given power by statute to revoke li- 
censes of milk venders. No requirement of a prior notice and hear- 
ing is imposed. Plaintiff’s license is revoked. He sues for a writ 
of mandamus to compel the rescinding of the action, contending 
that he was entitled to a notice and hearing before revocation. 


A. A license is not a property or contract right but is a mere 
temporary permit. Its revocation is regarded by many courts as 
an administrative act which need not be preceded by a notice and 
hearing. However, if the action of the administrative authority 
is arbitrary or tyrannical, the writ of mandamus will be issued to 
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right the wrong. People ex rel. Lodes v. Department of Health 
of City of New York, 82 N.E. 187, 189 N.Y. 187, 13 L.R.A.(N.S.) 
894 (revocation of milk vender’s license). The difficulty in these 
cases is to distinguish them from the type of cases presented in 
Question 4. In pencral, if there is little, if any, recognizable prop- 
erty interest affected by the administrative action, and especially 
if the public interest in summary action is considerable, courts are 
likely to call the function “purely administrative,” and dispense 
with the requirement of notice and hearing. : 


Q.7. Section 6(a) of the Federal Trade Commission Act (15 U. 
S.C.A. § 46(a) authorizes the commission “to gather and compile 
information concerning, and to investigate from time to time, the 
organization, business, conduct, practices and management, of any 
corporation engaged in (interstate) commerce * * * and its re- 
lations to other corporations and to individuals, associations and 
partnerships.” Section 9 of the act (15 U.S.C.A. § 49) provides 
that “the commission, or its duly authorized agent or agents, shall 
at all ‘reasonable times have access to, for the purpose of examina- 
tion, and the right to copy any documentary evidence of any cor- 
poration being investigated or proceeded against.” At the time 
of the slump in prices of farm produce following the late war the 
commission decided that it would be of value to investigate and 
report on the causes of this condition. Many farmers were asserting 
that the slump was in part due to excessive charges by the middle: 
men. In the course of the inquiry which followed the commission 
sought to inspect the books of account, records, documents of cor- 
respondence, etc., of the B Grain Co., a corporation engaged in in- 
terstate trade in grain. Permission was refused. The commission 
seeks a writ of mandamus to compel B.’s submission to inspection. 
What defenses may be offered? 


A. An administrative tribunal may be given the power of sub- 
poena, the power to examine books and records and the power to 
call for reports and answers to questions from businesses subject 
to its jurisdiction. But there are limits beyond which it cannot go 
in using these compulsory processes against business which is pri- 
vate in nature and in which the public has a relatively small inter- 
est in a high degree of publicity. As to such business the consti- 
tutional provisions prohibiting unreasonable searches and seizures 
and guaranteeing due process of law prevent administrative officers 
from indulging in mere “fishing expeditions,” and the proceedings 
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in Question 7 would seem to be of that sort. Federal Trade Com- 
mission y. Baltimore Grain Co. (D.C.) 284 F. 886. But if there 
is reasonable ground to believe that some provision of the law has 
been violated, and the tribunal in pursuance of its judicial powers 
is seeking to investigate the matter, the use of compulsory process 
is permissible so long as only relevant materials are sought. Stat- 
utes conferring such powers are strictly construed to keep the tribu- 
nals. within reasonable and constitutional limits. Federal Trade 
Commission v. American Tobacco Company, 44 S.Ct. 336, 264 U.S. 
298, 68 L.Ed. 696, 32 A.L.R. 786. In event of refusal to comply 
with a lawful subpcena or other compulsory process the tribunal 
must ordinarily proceed in a court if it desires to compel compli- 
ance. Interstate Commerce Commission v. Brimson, 14 S.Ct.,1125, 
154 U.S. 447, 38 L.Ed. 1047. It is usually said that the power to 
punish for contempt cannot be given to administrative bodies. See 
“Powers of Administrative Agencies to Commit for Contempt,” 35 
Columb.Law Rev. 578. As to whether or not legislatures may 
request administrative tribunals to secure information for use in 
formulating legislation, and may authorize the use of compulsory 
process therefor, there is considerable doubt. See Langeluttig, 
“Constitutional Limitations on Administrative Power of Investiga- 
tion,” 28 Ill.Law Rev. 508. 


Q. 8. Suit is brought by B Co. to enjoin the Secretary of Agri- 
éulture from requiring plaintiff to file certain reports concerning 
future trading transactions, and to submit for inspection the com- 
pany’s books and records relating thereto. The B Co. is an opera- 
tor on the Chicago Board of Trade, and it contends that the reports 
and inspections will reveal business secrets of customers to the 
injury of plaintiff’s business. The Secretary is proceeding accord- 
ing to powers given him by the Grain Futures Act of September 
21, 1922 (7 U.S.C.A. § 1 et seq.). What result? 


A. The operations of the Board of Trade are deemed “affected 
with a public interest,” to a sufficient degree that compulsory proc- 
ess may be used to secure information concerning those operating 
on it. This is true even though there is no reason to believe the 
law has been or is being violated. Bartlett Frazier Co. v. Hyde 
(C.C.A.) 65 F.(2d) 350, certiorari denied Bartlett Frazier Co. v. 
Wallace, 54 S.€t. 70, 290 U.S. 654, 78 L.Ed. 567. The same is, of 
course, true of the so-called public utilities. Common carriers, for 
example, must respond to all process for the uncovering of infor- 
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mation for the use of administrative authorities, so far at least as 
the information may be reasonably necessary for the carrying out 
of the provisions of the regulatory acts. Smith v. Interstate Com- 
merce Commission, 38 S.Ct. 30, 245 U.S. 33, 62 L.Ed. 135. 


Q.9. A night watchman is discovered in the morning on the 
premises of his employer at the bottom of an unguarded elevator 
shaft. His neck is broken. There is no available testimony as to 
the cause of the fall which resulted in his death. Discuss the pos- 

sibility of making an award to the widow under the Workmen’s 
Compensation Act. 


A. In common law actions the burden of proof is on the plaintiff. 
Apart from statutory modifications the same rule applies in pro- 
ceedings before administrative tribunals. But the tribunals have ™ 
been extremely liberal in the matter of according probative value 
to circumstantial evidence and to presumptions—far more liberal 
than trial courts in similar situations. In Question 9 the watchman 
might have fallen because of an accident, in which case the death 
is compensable under the statute; or he might have fallen because 
he intended to commit suicide, in which case the death is not com- 
pensable. Such a case would not be submitted to the jury at com- 
mon law. However, several of the state supreme courts, in judicial 
review of compensation cases, have sustained decisions based up- 
on such records. Mountain Ice Company v. Durkin, 144 A. 6, 6 
N.J.Misc. 1111; In re Savage’s Case, 222 Mass. 205, 110 N.E. 283. 
In a number of states express provisions have been included in 
the compensation laws to the effect that in the absence of substan- 
tial evidence to the contrary it shall be presumed that the injury 
is compensable, thus placing the burden of going forward with 
the proof on the defendant. Such statutes have been so strictly 
construed by some of the courts as to be of little effect. Joseph v. 
United Kimono Company, 185 N.Y.S. 700, 194 App.Div. 568. But 
apparently they are constitutional. Del Vecchio v. Bowers, 56 S. 
Ct. 190, 296 U.S. 280, 80 L.Ed. 229. 


Q. 10. In proceedings before the Industrial Accident Commission 
to recover an award on account of the death of an employee from 
blood poisoning which resulted from a cut on the hand, the sole 
evidence for the claimant as to the cause of the cut was the de- 
ceased’s statement made to his physician four days after the cut 
was received, to the effect that it was received in the course of the 
performance of his duties as a night watchman on defendant’s 
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premises. The commission made the award. Defendant appeals. 
What result? 


A. May hearsay testimony be given probative value and made 
the basis of the award? Courts have been inclined to insist that 
in cases of a judicial nature like workmen’s compensation cases, 
commissions give probative effect only to legal evidence. Reck 
v. Whittlesberger, 148 N.W. 247, 181 Mich. 463, Ann.Cas.1916C, 
771. In some states statutes have been passed seeking to make 
available testimony which would not be competent at common law. 
Such statutes have ordinarily been strictly construed. Carroll v. 
Knickerbocker Ice Company, 113 N.E. 507, 218 N.Y. 435, Ann.Cas. 
1918B, 540. In proceedings of a less characteristically judicial na- 
ture, hearsay testimony and other testimony not admissible at com- 
mon law are commonly used. Healy v. Backus (C.C.A.) 221 F. 
358 (immigration proceedings), See Ross, “The Applicability of 
Common Law Rules of Evidence in Proceedings before Workmen’s 
Compensation Commissions,’ 36 Harv.Law Rev. 263; Wigmore, 
“Administrative Boards and Commissions—Are Jury Trial Rules 
of Evidence in Force for their Inquiries?” 17 Ill.Law Rev. 263. 


Q.11. A Public Utilities Commission is empowered to fix just 
and reasonable rates for public utilities falling within its jurisdic- 
tion, if it finds that the rates being charged are unjust or unrea- 
sonable. After a hearing the commission enters an order stating 
in general terms and without enumerating specific facts that it finds 
the rates charged by the K. Company unjust and unreasonable, and 
therefore it orders a new schedule to be placed in effect. The com- 
pany seeks to enjoin the enforcement of the new schedule on the 
ground that the order is void since not accompanied by a finding. 


A. The order will be found void. When the commission is di- 
rected to “find” certain facts before entering an order it must com- 
ply with the condition by finding and expressly setting forth the 
facts upon which the conclusions of fact are based. Wichita R. 
& Light Co. v. Public Utilities Commission of State of Kansas, 
43 S.Ct. 51, 260 U.S. 48, 67 L.Ed. 124. In fact, it is probable that 
due process of law requires such express findings to be made. 
ete Refining Co. v. Ryan, 55 S.Ct. 241, 293 U.S. 388, 79 L.Ed. 
446, 
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SECTION 3.—JUDICIAL RELIEF FROM ADMINISTRA- 
TIVE ACTION 


Q.12. The Federal Radio Commission is given the power to 
license such radio broadcasting as “public convenience, interest and 
necessity” demand. The decision of the commission on the ques- 
tion of the issuance of the license is made final unless an appeal 
is prosecuted to the Court of Appeals of the District of Columbia. 
In the event such an appeal is taken the court is authorized to 
“hear, review and determine the appeal upon the record * * * 
and may alter or revise the decision appealed from and enter such 
judgment as to it may seem just.” Provision is also made for ap- 
peal from the Court of Appeals to the United States Supreme Court. 
The commission refuses the G. E. Company a license for which it 
has applied. The company appeals to the Court of Appeals, which 
reverses the commission’s decision and orders the license to issue. 
The commission now appeals to the United States Supreme Court. 
Shall the court entertain the appeal? 


A. Courts which by virtue of constitutional provisions are limit- 
ed to exercising judicial powers only may not be compelled to re- 
view administrative or legislative determinations of administrative 
officers. State ex rel. Waterworth v. Harty, 213 S.W. 443, 278 Mo. 
685; United States v. Los Angeles & S. L. Ry. Co., 47 S.Ct. 413, 
273 U.S. 299, 71 L.Ed. 651. Some courts regard passing on ques- 
tions of public convenience and necessity as administrative; others 
apparently do not. Compare Federal Radio Commission v. General 
Electric Company, 50 S.Ct. 389, 281 U.S. 464, 74 L.Ed. 969, with 
Superior Motor Bus Co. v. Community Motor Bus Co., 150 N.E. 
668, 320 Ill. 175. However, if the reviewing court is not subject to 
constitutional limitations, the legislature may confer upon it the 
power to review all kinds of administrative determinations. See 
Katz, “Federal Legislative Courts,” 43, Harv.L.Rey. 894. If the 
administrative order is not subject to judicial review for the above- 
mentioned reasons, it will be subject to judicial attack in collateral 
proceedings if it impinges on private rights in an unconstitutional 
manner, or if it is void for some other reason. 


Q.13. The Public Utilities Act makes no provision for appeal 
from the decisions and orders of the public utilities commission. 
How may an aggrieved party proceed to secure judicial redress 
from an unlawful order? 

Bau.Pros.LAW (2D Ep.)—2 
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A. If the decision of the commission is of a judicial (or “quasi 
judicial’) nature the common law writ of certiorari is available, and 
may be used to review and correct errors of jurisdiction and so- 
called errors of law. Milwaukee Iron Company v. Schubel, 29 Wis. 
444.9 Am.Rep. 591. If the decision is wholly void it may also 
ordinarily be attacked collaterally (injunction, action to recover 
damages, etc. See Question 14). The writ of certiorari is not 
available if the determination of the conimission is legislative in 
nature, Greenville Gas, Electric Light, Power & Fuel Company v. 
City of Greenville, 130 N.W. 333, 165 Mich. 135; nor if it is ad- 
ministrative, People ex rel. Keating v. Bingham, 123 N.Y.S. 506, 138 
App.Div. 736. If the determination is legislative in nature it can 
be reached only by collateral proceedings based upon the contention 
that the order is a nullity. If the decision is administrative in na- 
ture mandamus may be used as a limited method of review. It 
will be issued to compel the administrative tribunal to perform its 
duties, but not to control its discretion. 


Q. 14. A general property tax law provides for the review of the 
assessments of the assessor first by the county board of equaliza- 
tion, and thereafter, by the State Tax Commission, Plaintiff claims 
that his property has been assessed in an excessive and discrimina- 
tory manner, so as to deprive him of equal protection of the laws 
and due process of law. He did not seek a review by the board of 
equalization or the Tax Commission, but instead, he paid the taxes 
under protest and he now sues to recover them. He is met by the 
contention that he has failed to exhaust his administrative remedies. 


A. Failure to exhaust administrative remedies will bar relief 
from the courts, even though the order against which relief is 
sought is wholly void. The doctrine is partly one of comity and 
is partly based upon an insistence upon orderly procedure. The 
doctrine was first applied in tax cases, but it is being rapidly ex- 
tended to administrative decisions in other fields. First National 
Bank of Greeley v. Board'of Commissioners of Weld County, Colo., 
44 S.Ct. 385, 264 U.S. 450, 68 L.Ed. 784; Porter v. Investors’ Syndi- 
cate, 52 S.Ct. 617, 286 U.S. 461, 76 L.Ed. 1226. A somewhat sim- 
ilar doctrine is found in the cases which require resort to adminis- 
trative tribunals in the first instance in those cases in which there is 
concurrent jurisdiction in the courts, but the matter at issue is 
peculiarly within the technical competence of the tribunal. Texas & 
Pacific Railway Co. v. Abilene Cotton Oil Co., 27 S.Ct. 350, 204 U. 
S. 426, 51 L.Ed. 553, 9 Ann.Cas. 1075; United States Navigation 
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Co. v. Cunard Steamship Co., 52 S.Ct. 247, 284 U.S. 474, 76 L.Ed. 
408. Still another similar doctrine is found in the federal cases 
which refuse to grant relief against a state administrative tribunal, 
even though a federal question is involved, when the tribunal has 
acted “legislatively” and the legislative action is not yet complete 
because the courts of the state can, under state laws, exercise leg- 
islative powers on appeal. Prentis v. Atlantic Coast Line Co., 29 
BC ts ot Leo. 2108537) bde150..° Cf) Bacon: Rutland: R: Co, 
34 §.Ct. 283, 232 U.S. 134, 58 L.Ed. 538. See “Administrative -Ac- 
_ tion as a Prerequisite of Judicial Relief,” 35 Columb.Law Rev. 230 
(19385). 


Q. 15. Suit is brought in the United States District Court to en- 
join the enforcement of an award made by the United States Em- 
ployees’ Compensation Commission under the Longshoremen’s and 
Harbor Workers’ Compensation Act (33 U.S.C.A. § 901 et seq.). 
The award was made to compensate for injuries alleged to have © 
been received by K while in the employ of B and while perform- 
ing service upon the navigable waters of the United States. The 
act in question requires the payment of compensation in cases of 
injuries arising out of the employment on such navigable waters, 
not caused by the employee’s intoxication or willful act, and further 
provides that the decision of the commission shall be final and con- 
clusive if “in accordance with law.” ‘The plaintiff in the injunc- 
tion proceedings contends that the injury did not arise out of the 
employment, that it did not occur on the navigable waters of the 
United States, and that it resulted from the intoxicated condition 
of the claimant. Should the court set aside the decision of the com- 
mission if it finds that on the weight of the evidence the commis- 
sion decided these issues incorrectly? 


A. Administrative determinations of mere questions of fact, such 
as that involving intoxication, may be left by statute to the tribunal 
for final determination, and the courts will not interfere if the deci- 
sion is supported by evidence and is not merely arbitrary. On the 
other hand, the question concerning employment, and that concern- 
ing navigable waters, involve “jurisdictional” facts, since Congress 
would have no constitutional power to impose liability in favor of 
one not an employee or in cases not arising on navigable waters. 
Such jurisdictional facts must be found by the commission as a con- 
dition precedent to its action, but the commission’s decision will 
be reversed if the court finds the weight of the evidence to the 
contrary. Crowell v. Benson, 52 S.Ct. 285, 285 U.S. 22, 76 L.Ed. 
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598. Any statute which seeks to prevent judicial review in such 
cases is unconstitutional. Ohio Valley Water Co. v. Ben Avon 
Borough, 40 S.Ct. 527, 253 U.S. 287, 64 L.Ed. 908. It is some- 
times difficult to distinguish between “mere” questions of fact 
and “jurisdictional” facts. See Dickinson, Crowell v. Benson, “Ju- 
dicial Review of Administrative Determination of Questions of 
Constitutional Fact,” 80 U. of Pa.Law Rev. 1055 (1932). 
See Constitutional Law, Question 59. 


Q.16. A statute conferring upon a public utilities commission 
jurisdiction over common carriers provides that the commission 
may order connecting carriers to establish “through routes when 
no reasonably satisfactory through route exists.” The commission 
orders a through route. The carriers affected seek judicial relief to 
prevent the enforcement of the order, contending that the decision 
of the commission on the question of the existence of a reasonably 
satisfactory through route was contrary to the weight of the evi- 
dence. If the court finds this to be true should it set aside the 
order? 


A. In addition to the two types of fact questions involved in 
Question 15, there is still another class, i. e., questions of fact which 
may be either jurisdictional or not, depending upon whether or not 
the legislature intends them to be open to judicial review or to be 
conclusively decided by the commission. If the legislature intends 
the facts to exist as a condition precedent to commission action, 
they are “jurisdictional”; otherwise they are not. It usually be- 
comes a question of statutory interpretation since statutory provi- 
sions for review are seldom explicit on the point. Compare Inter- 
state Commerce Commission v. Northern’ Pacific Railway Co., 30 
S.Ct. 417, 216 U.S. 538, 54 L.Ed. 608, and Federal Trade Commis- 
sion v. Klesner, 50 S.Ct. 1, 280 U.S. 19, 74 L.Ed. 138, 68°A.L.R. 
838, with Williamsport Wire Rope Co. v. United States, 48 S.Ct. 
587,277 U.S. 551,572 L.Ed: 985. 


Q.17. Section 204, Transportation Act of 1920, 41 Stat. 460 (49 
U.S.C.A. § 73), provides that the Interstate Commerce Commis- 
sion shall determine and make awards for the “reimbursement of 
deficits sustained by rail carriers during the period of federal con- 
trol” during the war. Pursuant to this power the commission, after 
notice and hearing, made an award to the B., A. & P. Ry. Co. of 
$487,116 which sum was duly paid the company. Two years later 
the commission issued an order purporting to reopen the case. 
After notice and hearing, it ordered the award vacated and directed 


e 
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the company to refund payment. This decision was based upon 
the conclusion that the commission had in the first instance made 
the mistake of treating the word “deficit” as meaning a lessened net 
income, whereas it should have been regarded as meaning an actu- 
al operating loss. The company refused repayment and action 
was brought to recover the award as money paid under mistake. 
What result? 


A. The error of the commission, if any there was, was one of 
law—of interpretation of the statute. In a collateral proceeding 
should such an error be sufficient to nullify the order which it af- 
fected? Should correct disposition of questions of interpretation 
of statutes and like questions of law be deemed a condition preced- 
ent to a valid administrative order, and an error in this regard ren- 
der the order void? Or should errors of this sort be subject to 
review only on direct attack, as would be the case with errors of 
law committed by courts? Decisions on this matter are diverse. 
Compare Butte, Anaconda & Pac. Ry. Co. v. United States, 54 S. 
Ct. 108, 290 U.S. 127, 78 L.Ed. 222, with West v. Chesapeake & 
Potomac Telephone Co. of Baltimore, 55 S.Ct. 894, 295 U.S. 662, 


79 L.Ed. 1640. A logical and orderly development of a system of 


adjudication through administrative agencies would seem to de- 
mand that errors of this sort should be subject to direct attack only. 
Proper observance of the doctrine of separation of powers would 
prohibit absolute administrative conclusiveness at this point, but 
does not stand in the way of insistence upon reviewing such errors 
by some form of direct attack. 
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References unless otherwise stated are to sections of the Restate- 
ment of Agency. Since many of the questions involve more than 
one point it is impossible to arrange them in orderly sequence, 
except with reference to one of the points involved. 


SECTION 1—INTRODUCTORY MATTERS 


Q. 1. P deposits to his account in the X Bank in Boston a check 
payable to him drawn on the Y Bank in Yuma and endorsed by 
P in blank. The X Bank forwards the check to the Z Bank in a 
town near Yuma which receives payment from the drawee bank. 
The Z Bank sends its check to the X Bank but before this is re- 
ceived, the Z Bank becomes insolvent. What are P’s rights? 


A. P should have merely a claim as creditor against the Z Bank. 

It is a question of fact whether P, on depositing the check, sold 

it to the bank or made the bank his agent for collection. Today, 

even in the absence of a restrictive endorsement, unless the parties 

otherwise agree, it would be understood that the bank is an agent 

for collection and not a buyer, in which case the depositor retains 
22 
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beneficial primer ships in the check (Turner, “Deposits of ‘Demand 
Paper as Purchases,” 37 Yale L.J. 874). 

The authority of an agent to delegate his functions, in whole 
or in part, depends upon the manifestations to him of the princi- 
pal expressed or implied in fact (§§ 18, 78). In this case the X 
Bank obviously could not be expected to send one of its employees 
to Yuma to collect the check, so it must be assumed that the de- 
positor intended X to forward the check to another bank. 

An agent authorized to delegate his authority may be authorized 
to appoint another who is directly responsible to him (a subagent) 
or to appoint another who is directly responsible to the principal 
and not responsible to the first agent (§§ 78, 79).. An agent who 
appoints a subagent is liable to the principal for the conduct of the 
subagent (§ 406). An agent authorized to appoint another di- 
rectly liable to the principal is merely an appointing agent and is 
liable to the principal only if he is guilty of negligence in appoint- 
ing the other agent (§ 405). The present tendency of the courts 
and of legislation is to hold the correspondent bank to be the agent 
of the depositor and not a subagent in the absence of an agree- 
ment otherwise. Hence, the Y Bank would not be liable to P un- 
less it was negligent in sending the check to the Z Bank. In ac- 
cordance with the customs of business the Z Bank, upon collect- 
ing the check, was authorized to mingle the proceeds with its gen- 
eral funds and hence ceased to be P’s agent, becoming merely a 
debtor. Therefore, P is merely one of Z’s general creditors. But 
see’ Federal Reserve Bank of Richmond v. Peters, 123 S.E. 379, 
139 Va. 45, 42 A.L.R. 742, 754 note; Shull v. Beasley, 299 P. 149, 
149 Okl. 106, 77 A.L.R. 465, 473. See also notes, 9 Cincin.Law Rev. 
257; 15 Cal.Law Rev. 49. 

It is to be noted that if there was no restrictive endorsement on 
the check when delivered to the X Bank, the bank acquired legal 
title to it and hence became a trustee as well as an agent. A per- 
son who holds a title for another subject to the other’s control is 
both a trustee and an agent (§ 14, comment C). 


Q. 2. P, an infant, authorizes A, his wife, to sell his automobile. 
A sells it to T. Upon coming of age, without making prior demand, 
P brings an action of conversion against T. Is he entitled to main- 
tain the action? 


A. P has no action against T. 
Agency is a consensual, but not necessarily a contractual re- 
lationship (§§ 15 and 16). Any person can hold a power to bind 


. 94 . AGENCY § 1 


another. Hence, the fact that A was P’s wife and, therefore, at 
common law, incapable of binding herself contractually either with 
P or with T does not prevent A from acting as agent (§§ 21, 22). 

With a few exceptions, any person can appoint an agent to do 
what he himself has capacity to do. The weight of authority to- 
day permits an infant to act through an agent (§ 20). The legal 
effect of the transaction here was, therefore, the same as if P, 
the infant, had himself made the sale to T. Hence, the sale to T 
was good until avoided by P. In order to avoid the transaction 
P must first request T to return the automobile, tendering back to 
T what P received, if P still has it. Whitman v. Allen, 121 A. 160, 
123 Me. 1, 36 A.L.R. 776. Hence, at least, until demand, P has no 
action for conversion against T. 


Q.3. The owner of a garage operated for the repair and sale 
of secondhand cars, upon leaving for a short vacation, puts his 
head mechanic in charge of the garage but orders him not to sell 
any cars. The mechanic, however, sells a car to a townsman who 
had brought in his car for repairs and sells another car to a stranger 
from another town. Was the sale of either car valid? 


A. The owner is probably liable to the stranger but not to the 
townsman, 

The mechanic obviously had no actual authority to sell cars. 
Nor is this the type of case where a general agent such as a man- 
ager can bind the principal in excess of his authority by doing the 
sort of act which agents of that sort ordinarily do, since that por- 
tion of the business relating to the sale of cars was not placed in 
the hands of the mechanic (see Question 6). The only basis for 
liability, therefore, is that of apparent authority, and this is a 
question of fact (§ 49). The local man, if he knew the mechanic, 


had no reason to suppose that the mechanic was authorized to sell — 


cars, unless the mere fact that the owner was out of town would 
be sufficient to lead him to this conclusion, which would hardly be 
sufficient. There would, therefore, seem to be no apparent au- 
thority as to him. )As to the stranger, however, if the mechanic 
purported to be in charge of the entire business, there may be ap- 
parent authority, the owner having placed the mechanic in a posi- 
tion where he could misrepresent his ‘authority to strangers. It 
is true that any of the employees, in the temporary absence of the 
mechanic, might likewise have imposed upon the stranger, but 
in such a case it would not have been the result of the principal’s 
act. Compare, Robertson v. C. O. D. Garage Co., 199 P. 356, 45 


Oat 
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Nev. 160; see Analysis of apparent authority, 1 Uni.Chi.Law Rev. 
307: 


Q. 4. P, a corporation, operates a private bank and also a broker- 
age house for the sale of shares, both businesses being conducted 
in the same building. It employs A as a “customers’ man”; 
that is, a person who sells corporate shares owned by the house. 
A goes to T, a prospective customer for shares, who decides to 
employ A and authorizes him to purchase shares from P at A’s 
discretion up to the amount of $50,000. From time to time A buys 
shares from P for T on T’s credit until he has made purchases up 
to the amount of $50,000. For all of these T pays. No written au- 
thorization for the purchase of these shares was shown by A to 
P. Thereafter, without T’s authority, but on T’s credit, and os- 
tensibly on T’s account, A purchases 1,000 shares from P, the 
certificates being endorsed in blank: by P. A does not, of course, 
report the purchase of these shares to T, but two days later takes 
the certificates to the banking department of P’s business and de- 
livers them as collateral security for a loan of $5,000 to himself. 
What are the mutual rights and liabilities of T and P: (1) As 
to the price; (2) as to the pledge of the shares? 


A. T is liable to P for the price of the shares if it is found that 
in making the purchase through P’s office A was primarily T’s 
agent. The pledge to P is valid if notice that A was acting fraud- 
ulently was not imputed to P when A borrowed the $5,000. No 
categorical answer can be given. 

The first problem is whether responsibility for the unauthorized 
purchase of the last 1,000 shares rests upon P or upon T. Orig- 
inally A was P’s agent to sell shares for P or to. procure persons 
willing to purchase shares from other agents of P. A’s arrange- 
ment with T, however, was that he should exercise discretion in 
the purchase of shares, not for the benefit of P, but for the bene- 
fit of T. This was no violation of A’s duty to P since this is the 
sort of thing which customers’ men may be expected to do. (As 
to the duty of loyalty, see §§ 387 to 398). In the purchase, there- 
fore, A was T’s agent to purchase and not P’s agent to sell. 

Since T authorized A to make a number of separate purchases, 
it may be found that the series of transactions in T’s name created 
apparent authority in A with respect to P to make further pur- 
chases for T. Although there were no communications from T 
to P, the fact that T paid for shares purchased on his account by 
A on a number of different occasions would normally create a 
holding out by T to P that A had authority to continue to purchase 
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shares on account of T (see § 43, comment c, and compare § 127). 
This apparent authority would be terminated only when P has 
notice of facts indicating that A was no longer authorized. If 
A had such apparent authority, the purchase of 1,000 shares 
through P’s organization and on T’s credit would be within the 
authorization, unless previously it had been the usage between 
the parties to have the shares endorsed to T (see § 36). If pre- 
viously the shares had been endorsed to T, the endorsement in 
blank on this occasion should have put P’s employees on notice 
that A would not be likely to have authority to receive the cer- 
tificates in that negotiable form (see § 166). If A was not author- 
ized to receive them in that form, T would not, of course, be liable 
for their price. 

Assuming that T became liable for the price of the shares, the 
next problem is whether the pledge is good, which depends on 
whether P is charged with knowledge that A was embezzling the 
shares when he borrowed $5,000 for himself using the shares as 
collateral. If P’s agent who transferred the shares to A was also 
the one who lent A the money on the shares, he should reason- 
ably have suspected that A was dealing improperly with them. 
In this case, however, a different agent lent the money, one who 
had no reason to know that the shares had been purchased upon 
T’s credit or that they were not A’s shares (other than the fact 
that he was merely a customer’s man without funds of his own to 
invest). Since a principal is charged with the knowledge of an 
agent only where the agent had some reason to act upon it or 
communicate it to the principal, or to other agents, the knowledge 
of P’s selling agent and the knowledge of the agent who lent 
A the money cannot be combined to charge P with notice that A 
was improperly borrowing on T’s shares (see § 278). 

If, therefore, A had apparent authority to purchase the shares 
on T’s credit and to have them endorsed in blank, T would -be 
liable to P for the price of the shares. Since A had ostensible own- 
ership or evidence of title by the course of dealing of T, as against 
P, a bona fide pledgee for value without notice of T’s equity, T 
could obtain the shares only upon the payment of the $5,000 for 
which they were pledged. (On the general situation, see Bosak 
v. Parrish, 169 N.E. 280, 252 N.Y. 212, noted in 15 Cornell Law 
Q. 646, 39 Yale Law J. 1174.) 
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SECTION 2.—LIABILITY OF PRINCIPAL TO THIRD PER- 
SONS—CONTRACTS 


Q. 4a. P directs A to borrow $500 on P’s account from the X 
Bank. A decides to borrow the money but to keep it for his own 
purpose. He goes to the X Bank, represents to the note teller that 
he is acting for P, obtains $500 upon a note which he signs in P’s 
name and absconds with the money. Is P liable to the bank? 


A. P is liable. 

Under the circumstances, A was not authorized to incur this 
particular liability. While it is possible for a principal to au- 
thorize an agent to borrow money on the former’s credit for the 
latter’s private use, the normal inference is that the authoriza- 
tion covers only a loan for the principal’s purposes (§ 39). Hence, 
when the agent determined to borrow this money for his own 
private use, he was not acting thereafter within the terms of 
his authority. Furthermore, there is, strictly speaking, no appar- 
ent authority since the bank is relying upon no manifestation from 
P, but merely upon A’s own statement that he is authorized by 
P, a statement which, as above indicated, is untrue at the time it 
is made. Nevertheless, P is bound where A’s act would have 
been within his authority but for the undisclosed motive with 
which it is performed. See Hambro v. Burnand, [1904] 2 K.B. 10; 
compare Reckitt v. Barnett, [1929] A.C. 176. In tort cases where 
the third person does not rely upon a servant’s statement, a master 
is not liable to third persons unless the servant is acting to some 
extent for the benefit of the principal (§ 235). In contract cases, 
however, a disclosed principal is bound although the agent does 
not intend to act for the benefit of the principal, if the act is one 
which, but for this, would be authorized and if the third person 
does not know of the agent’s fraudulent state of mind (see §§ 165, 
199). The same rule applies to cases of deceit by the agent upon 
a third person (§ 262). 


Q. 5. P operates a cotton factory. A, his buyer, is employed to 
travel through the southern states purchasing cotton, and is given 
telegraphic instructions from day to day as to the price to be 
paid. A enters a cotton district in which he has not previously 
done business, represents that he is purchasing cotton for P and, 
although directed by P to pay no more than 10 cents a pound for 
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cotton buys cotton from T at 13 cents a pound. P refuses to take 
the cotton. What are T’s rights? 


A. P is liable to T. 

There might be an apparent authority in A, if in fact, despite 
the secret limitations as to price, A were authorized to give himself 
a standing by representing that he is P’s general agent entrusted 
with complete discretion as to price (§§ 46, 49). No such fact ap- 
pearing, A is not authorized to represent that he could pay 13 
cents a pound; hence, there is no basis for predicating an ap- 
parent authority, as T is relying only upon what A tells him, not 
upon any manifestation from P. However, irrespective of the 
existence or nonexistence of apparent authority, P would be liable 
to T on the theory that wherever a person has appointed an agent 
to conduct a series of transactions and the agent in the’ ordinary 
course of business makes a transaction of the’sort authorized, P 
is liable to third persons who deal with the agent in the belief 
that the agent is authorized despite his violation of instructions 
(§ 161, and Butler v. Maples, 9 Wall. 766, 19 L.Ed. 822). Here 
P. is liable if it is assumed as a fact that the price paid is not such 
a large price that the third person should have realized that the 
agent was not authorized; otherwise P would not he liable (§ 
166). See “Liability of Principal to Third Persons for Acts With- 
in Apparent Authority of the Agent,” 34 Mich.Law Rev. 404. 


Q. 6. P, the owner of a small chain of stores, employs A to open 
a grocery store in a distant state under P’s name, telling A to 
draw on him for deficits in operation. A does as directed, except 
that he adds a meat department. He draws on P for the first month 
and pays bills for a while, then having regularly established credit 
he continues to draw on P but pays no bills. T, who has sold 
groceries and B, who has sold meat to A, get judgment against A. 
What are their rights against P? : 


A. P is probably liable to T and also to B. 

A was authorized to buy groceries from T and since, ordinarily, 
groceries are sold by the wholesaler on credit, T was authorized 
to buy on P’s credit (§§ 36, 62). P, therefore, was liable in the 
first instance, unless what cannot be assumed from the facts stated, 
T gave exclusive credit to A. We are not told on what ground 
T obtained a judgment against A. Normally, an agent for a dis- 
closed principal does not make himself a party to the transaction 
which he enters into for the principal (§§ 146 and 320). The fact 
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that T obtained a judgment against A, however, does not in any 
way negative the existence of P’s liability (§ 147), and the fact 
that P has paid his agent in the expectation that A either purchased 
for cash or has paid the bills, does not relieve P from. liability to 
T (§ 183). Assuming A to be fraudulent with respect to P and 
hence that his authority to buy, ceased, P would be bound by the 
apparent authority which A had been authorized to create in 
establishing the store ($§ 49 and 127). 

The question whether B would be entitled to recover from P 
depends upon whether meat is regularly sold in grocery stores in 
the locality in which A was authorized to operate. In the absence 
of a contrary agreement between P and A, it would be inferred 
that the latter would be authorized to operate the store as such 
stores are commonly operated in the locality, irrespective of the 
custom at P’s place of business. Even if there was such a contrary 
agreement between P and A, since P allowed A to operate the 
grocery store in this locality, A would have apparent authority 
with reference to people who knew of the operation of the store, 
and this would include B (§§ 36 and 49). On the other hand, if a 
meat market was not regularly an adjunct to a grocery store, A 
would have neither actual authority nor apparent authority to bind 
P and unless it is found that P had reason to know that A was . 
doing something of this sort and failed to take means to prevent 
the continuance of it, P would not be liable to B. If P had rea- 
son to know what A was doing, he would be liable to B (see §§ 
31, 42, 43; 154). 


Q.7. P delivers to A, an itinerant jewelry merchant, a gold 
watch upon which he requests A to obtain offers but which he 
directs A not to sell. P also delivers to A a ring which he directs 
A to sell for not less than $200. Purporting to be the owner of 
both, A sells the watch to T for $100 and sells the ring to B for 
$175. What are P’s rights against T and B? 


A. P is entitled to regain the watch but is not entitled to get 
back the ring. 

With reference to the watch, A was a bailee and, to a limited 
extent, an agent. Possession of a chattel of itself does not in- 
dicate ownership, nor that the possessor is authorized to sell it; 
and hence the delivery of the watch to A does not estop P, as 
against T, from showing that he is its owner. The sale of the 
watch by A was a transaction of a wholly different type from the 
one authorized. It was a conversion of the watch by him and 
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the transferee got no title. A’s unauthorized representation that 
the watch was-his does not bind P. P should, therefore, be enti- 
tled to regain the watch without the return of the consideration 
paid for it. The decisions on this are divided. See § 174; and 
Levi v. Booth, 58 Md. 305, 42 Am.Rep. 332; Utica Trust & De- 


posit Co., 155 N.E. 665, 244 N.Y. 340; Bauer v. Commercial Cred-° 


it Co., 300 P. 1049, 163 Wash. 210. 


With respect to the ring, A was P’s selling agent. Even a spe- 
cial agent has power to bind the principal with reference to certain 
types of transactions which are in excess of his authority. Al- 
though possession of a chattel is not of itself an indication of own- 
ership, yet delivery of possession to A does, to an extent, facilitate 
his imposing upon B. A number of cases have, therefore, held that 
where possession of a chattel has been intrusted to an agent to- 
gether with authority to deal with the chattel, the owner may fair- 
ly be bound to a transaction by the agent which is similar in kind 
to that authorized, even though the agent exceeds certain limita- 
tions of detail put upon his authority (§ 175). Whether or not it 
can be said that a price limitation is a secret instruction, the agent 
would, therefore, have power to bind P by the sale. This case is 
to be distinguished from that where the agent does not have pos- 
session of goods in which case, in the absence of apparent authority, 
an agent authorized to conduct only one transaction, apparently 
has no power to bind the principal, except in accordance with his 
instructions. 


SECTION 3.—LIABILITY OF AGENT TO THIRD PERSON 
—CONTRACTS 


Q.8. A, without authority, purporting to act for P, an infant, 
buys goods from T who consigns them to P. On receipt of the 
goods P writes A that he won’t take them. He then writes T that 
he will take them. T now discovers that P is an infant. What 
are his rights and liabilities? 


A. T has a contract with P which P can disafirm; he may have 
an action against A. 

An agent who acts without authority is normally liable to the 
third person upon an implied warranty of authority (§ 329) and 
also in an action of deceit if he was fraudulent (§ 330). However, 
this liability terminates if the principal ratifies (§ 338). A repu- 
diation by the principal does not prevent a subsequent ratification 


en 
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(§ 92). A is liable to T, therefore, only if an authorized agent 
for an infant is liable upon an implied warranty that his principal 
possesses normal legal capacity. There is little authority upon 
this. Probably, if A knows that P is an infant and has reason to 
know that T does not know, A is liable, otherwise not (§ 332, and 
Goldfinger v. Doherty, 276 N.Y.S. 289, 153 Misc. 826). The bet- 
ter opinion now is that an infant can have an agent (§ 20), but in 
this case, since P can disaffirm, T gets no substantial rights against 
P, although bound to P under the contract. 35 Columb.Law Rev. 
279; 48 Harv.Law Rev. 1016; 44 Yale Law J.-1240. 


SECTION 4.—PARTIES TO WRITINGS 


Q.9. Memorandum of sales agreement: “New York, Nov. 1, 
1935, A. B. Taylor has agreed to buy and W. S. Adams, on ac- 
count of William Peters, has agreed to sell 10,000 bushels A-1 red 
wheat at 90¢ f.0.b. New York.” Signed: “Taylor; Adams.” 

(1) Who are prima facie liable as parties to the contract upon 
the above instrument? 

(2) In an action against Taylor, could Taylor show that he was 
acting only for Parsons and was not intended to be liable? 

(3) In an action by Peters against Parsons, could Peters show 
that Parsons was Taylor’s principal? 


A. (1) Taylor, who on the face of the instrument has no princi- 
pal, and Peters, who on the face of the instrument appears to be 
the principal of Adams, are the parties (§§ 154-157). Where the 
name of the principal and the fact of the agency appears, there is 
an inference that the principal is, and the agent is not, a party to 
the contract which is rebutted only if the instrument indicates 
personal liability of the agent which does not appear here (§ 156). 

(2) If Taylor, although acting for Parsons, did not reveal the 
existence or identity of Parsons, he, of course, would be liable (§ 
322). If he had revealed Parsons’ existence, aside from the writ- 
ing, it would have been inferred that Parsons and not Taylor would 
be liable (§ 147). It is ordinarily held, however, that in an action 
at law, a person who appears in the writing to be a principal can- 
not show that he was not intended to be a party, but was acting as 
agent for another (§ 323(1). However, Taylor can have reforma- 
tion in equity, if he can show that it was agreed that he should 
not be a party to the contract and that the document as written 
did not represent the agreement (§ 323(3). 
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(3) Peters can introduce evidence to show that Parsons was 
Taylor’s principal whether Parsons was known to Peters to be 
Taylor’s principal or was a partially disclosed principal or was 
undisclosed (§§ 149, 153, 190, 193). In cases where the principal 
was undisclosed allowing the third person to charge the principal 
is not inconsistent with the refusal of the courts to admit evidence 
to discharge the agent for whose liability the third person contract- 
ed. If, however, Parsons was a disclosed principal, it appears to 
be inconsistent to hold that Taylor cannot introduce evidence to 
show that he was not intended to be a party and at the same time 
hold that Peters can introduce evidence to bring in Parsons on the 
contract as promisor, 


SECTION 5.—UNDISCLOSED PRINCIPAL 


Q. 10. P operates a cigar store in the name of A who appears 
to be the owner. P directs A not to buy or sell magazines, al- 
though cigar stores in that locality usually deal in these. Never- 
theless, A buys magazines for sale and incurs an indebtedness for 
them to T of $100. A leads P to believe that the bill is one for 
cigars and P furnishes A the money to pay it. A does not pay T 
and T sues P. 


A. P is liable to T. 

The manager of a business subjects the owner of it to liability 
upon contracts which managers of such businesses ordinarily are 
authorized to make. This power is not dependent upon apparent 
authority but exists even in cases where, as here, the existence 
of the principal is unknown (§ 195, and Watteau v. Fenwick, [1893] 
1 Q. B. 346). In this case, assuming, as would appear to be true 
from the facts, that managers would be authorized to incur in- 
debtedness for magazines (unless the magazine business is on a 
cash basis), P would be originally liable for the money due T. 
This result is not based upon the apparent ownership of the busi- 
ness in A, although upon that ground T, having a claim against 
A, might attach the assets of the business as the assets of A, and 
because of P’s representation of ownership in A prevent P from 
claiming the assets except on condition of paying T’s bill. 

Assuming P originally to be liable, the fact that he pays the 
amount to the agent before the third person discovers the facts 
should not relieve him from liability -(§ 208). This is the tendency 
in the English cases (see Irvine v. Watson, [1880] 5 Q.B.D. 414). 
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American judicial opinion is divided [see Fradley v. Hyland (C.C.) 
37 F. 49, 2 L.R.A. 749.]. In theory, since P incurred a liability, he 
cannot discharge this by payment to his own agent. If the lia- 
bility of the undisclosed principal is looked at merely as a windfall 
to the third person, it would not be unjust to hold that P is dis- 
charged by his payment to A. 


Q. 11. P employs A as his general purchasing agent to buy goods 
for P in P’s name on six months’ credit. A buys goods from T on 
two months’ credit in his own name and without disclosing P’s 
- existence. The goods are delivered to A who in turn delivers them 
to P not disclosing the terms of the contract. At the end of two 
months, A fails to pay. T brings an action against A and gets 
judgment. He now learns that P was the principal in the trans- 
action and received the goods. What are his rights? 


A.°*T can hold P. 

The contract bound P as undisclosed principal even though A 
made it in his own name instead of as P had ordered in the name 
of P (§ 197). Since A was agent for P, the fact that the contract 
was different in regard to terms of credit would not be fatal, if 
the two months’ period was a usual one for such transactions (§ 
194). 

Since P is bound by the contract he is discharged from liability 
only if T’s subsequent conduct has that effect. In the United 
States (England contra) it is held that obtaining a judgment 
against A before the discovery of the existence of the principal 
does not operate to bar a subsequent action against the principal 
(§ 210(2). This result is put upon the ground of election, the 
courts saying that there can be no opportunity to choose or elec- 
tion until the facts are known. Klinger v. Modesto Fruit Co., 290 
P. 127, 107 Cal.App. 97. The English courts reach an opposite 
conclusion on the ground that there is but one cause of action 
which is merged in the judgment. Hammond v. Schofield, [1891] 
1B. 453. 

The American doctrine holds that obtaining judgment against 
the agent who made the contract after the existence or identity of 
the principal is disclosed bars a later suit against the principal (§ 
210(1). The courts hold, however, that a declaration of intention 
to look only to the agent or proceedings against the agent looking 
to payment or performance if no judgment is obtained, do not 
constitute an election preventing subsequent judgment against 
principal (§ 209). The effect of a judgment thus seems based on 
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merger rather than on election. But if there is a merger, it should 
occur, as the English courts hold, irrespective of knowledge of the 
existence or identity of the principal. See “Election between Agent 
and Undisclosed Principal,” Merrill, 12 Neb.Law Bull. 100 (1932). 


SECTION 6.—PRINCIPAL’S LIABILITY FOR TORTS 


Q. 12. P, a bootlegger, employs A to carry liquor from the shore 
to P’s speakeasy, A supplying the automobile and receiving $2.00 
per case.. One of P’s political friends, B, is to ride on the truck 
and ease it through. En route, in disregard of B’s advice, A shoots 
an internal revenue man and in attempting to escape from a police- 
man, runs over a pedestrian. What is P’s liability? 


A. P is liable to the revenue man and to the pedestrian—prob- 
ably. 

There are not sufficient facts stated to determine definitely 
whether A was or was not P’s servant. If, in addition to the facts 
stated, it is found that A was under a duty to obey P in the de- 
tails of managing the automobile and in the method of evading ar: 
rest, he would be a servant. The highly confidential nature of the 
work would furnish a basis for assuming this to be true. Further- 
more, if A were directed to obey B’s orders while en route, A would 
be a servant, but from the facts stated, this apparently was not 
true. The fact that A supplied the automobile and received a 
fixed price for each case would tend to indicate that he had con- 
tracted to transport the goods and did not submit himself to con- 
trol as a servant does (see § 220; 14 Boston U.Law Rev. 771). 

If A was a servant, P undoubtedly would be liable for the harm 
to the pedestrian since escaping from a policeman would be with- 
in the scope of employment. Ordinarily, a servant not employed 
to guard does not make his employer liable by the use of firearms 
(see §§ 239, 245, and Ciarmataro v. Adams, 176 N.E. 610, 275 Mass. 
521, 75 A.L.R. 1171). In this case, however, undoubtedly the use 
of firearms was not wholly unexpected and the shooting was the 
accepted method of protecting the principal’s liquor, so that it 
would be found to bé within the scope of employment (§ 229). 
In fact, even if A were not a servant but was merely an independ- 
ent contractor, P should be liable as in view of the methods of 
bootleggers, the employment subjected third persons to very sub- 
stantial risks of serious harm (see Caswell v. Cross, 120 Mass. 545). 
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The fact that the transaction was illegal, while it would prevent 
suits between A and P (§ 19), has no effect on P’s liability to third 
persons except to make P’s liability more obvious (§ 231). 

In some jurisdictions the plaintiff may sue the master and serv- 
ant jointly for negligent injuries by the servant in the course of 
his employment, but there is a conflict of authorities. _ 

In some states recovery of judgment against the|servant is a 
bar to recovery against the master. Raymond v. Capobianco, 178 
A. 896, 897, 107 Vt. 295, 98 A.L.R. 1051; see note, 36 Columb.Law 
Rev. 324. ) 


Q.13. While A, truckman for the P corporation, is delivering 
goods he suddenly becomes sick and, being unable to continue to 
drive, directs his friend B who is with him to drive the truck while 
he, A, lies down in the back of it. B delivers the goods and is 
driving back to the place of business of the corporation when he 
negligently runs over T. Is the corporation liable to T? 


A. P is liable if it is found either that A was authorized to select 
B, or if A was negligent in his' selection of B. 

Ordinarily, a servant cannot delegate to another the performance 
of his job (§ 77). In an emergency, however, where it is im- 
practical for him to communicate with the principal and where it 
seems necessary for the protection of the principal’s interests for 
him to act, a servant has authority to procure a substitute (§ 79[d] 
and § 81). In this case whether he had authority would depend 
upon first, whether it was practical for him to communicate with 
the principal and secondly, whether there was such urgency ‘in 
delivery of the goods as would indicate that the principal would 
desire such a substitute. Of course; any previous course of con- 
' duct with reference to similar situations could be shown in evidence 
either to indicate authority or to deny its existence (§ 34(a). 

Even though A was not authorized to employ B, since he was 
acting in the general protection of his employer’s business in turn- 
ing over the truck to another, if he was negligent in selecting a per- 
son who was obviously unfit to drive the truck, the employer would 
be liable, not because B was a servant, but because A was negligent 
in turning the truck over to B. Upon this point the cases are not 
unanimous but there is support for this result (§ 241). 


Q.14. A, authorized to sell land owned by P, sells land to T 
knowingly misrepresenting it to be high, dry and free from in- 
cumbrances. The contract provides that: “No agent of this com- 
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pany has authority to make any reference, representation or agree- 
ment not contained in this contract and any not contained herein 
shall not be binding upon the seller or in any way affect the 
validity of this contract or form any part thereof.” T pays A for 
the land before discovering the facts. A pays P. What are his 
remedies? 


A. He is entitled to rescind the transaction, obtain back from 
P the amount paid. He can also sue A in deceit. Other remedies 
are contingent. 

A principal is liable in an action of deceit for tortious misrep- 
resentations of his agent upon matters which the principal might 
reasonably expect would be the subject of representations by the 
agent, provided the other party has no notice that the representa- 
tions are unauthorized (§§ 257, 258). In this case, the third person 
did have notice that the representations were unauthorized, but in 
some jurisdictions, at least, it would be held that, unless the land 
was described in the contract of sale, the principal would be liable 
on the ground that he should have realized that the agent would 
find it necessary to make some representations and inserted the 
clause in the contract merely to prevent any possible liability for 
fraud. If, as seems likely, P had reason to know that the agent 
would make statements concerning the condition of the land, the 
clause in the contract should be ineffective. 

Some courts hold that an innocent principal may by such a stipu- 
lation protect himself from liability in an action of deceit, but the 
transaction can be rescinded and the purchaser can recover the 
money paid, This is true irrespective of the parol evidence rule 
since that rule merely prevents the modification of an integrated 
contract by statements not a part of it; but the effect of fraud is 
to avoid the entire contract. The authorities are divided. See §§ 
259, 260; and Speck v. Wylie, 36 P.(2d) 618, 1 Cal.(2d) 625, 95 
A.L.R. 760. Contra: Agent’s fraud no defence, Colonial Development 
Corporation v. Bragdon, 106 N.E. 633, 219 Mass. 170; see 35 
Columb.Law Rev. 928. 

The fraudulent agent is, of course, personally liable in deceit (§ 
348). Some courts have permitted the transaction to be rescind- 
ed by returning the property received to the agent and requiring 
the agent to return what he received. In all states, if A had not 
paid over the purchase price to the principal, T would have been en- 
titled to obtain this directly from the agent (§ 339). 
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SECTION 7.—PRINCIPAL’S LIABILITY BECAUSE OF 
AGENT’S KNOWLEDGE 


Q. 15. P employs A, an attorney, to investigate the title of Black- 
acre which P is proposing to buy from B, A examines the record 
title and finds that the title is good. Before submitting his report 
to P, however, A learns, accidentally, that B obtained the land from 
C, the prior owner, by conduct which A suspects to have been 
fraudulent. A does not reveal the facts to P who buys and pays for 
the land. Assuming that B had defrauded C, what right does C 
have against P? 


A. C should be able to obtain the land from P. 


A person from ‘whom property has been obtained by fraud is 
entitled to regain it from anyone except a bona fide purchaser. P 
is a bona fide purchaser, unless he is adversely affected by A’s 
knowledge. A principal is bound by the knowledge of an agent 
which the agent has acquired from any source (except a confiden- 
tial source), provided the information is such that the agent’s duty 
is to act upon it or to report it to the principal and except where 
‘the agent is acting adversely to his principal (§§ 272, 275, 276). In 
this case it should be found that A’s employment was to give P 
complete information about all relevant matters connected with 
the title. An attorney who fails to reveal the existence of sus- 
picious circumstances would be failing in his duty to his employer 
and if the employer knew of these suspicious circumstances, he 
would be under a duty to investigate which would prevent him 
from being a bona fide purchaser. Upon a similar state of facts, 
_ however, it has been held that the attorney’s duty is merely to 

examine the record title and if this were found to be true, P would 
not be bound by A’s knowledge. Trentor v. Pothen, 49 N.W. 129, 
46 Minn. 298, 24 Am.St.Rep. 225. 

“If A had acquired the title of the land for P, P would have been 
bound by A’s knowledge irrespective of any duty to communicate 
or his adverse interest (see §§ 274, 282). See Seavey, “Notice 
Through an Agent,” 65 U. of Pa. Law Rev. 1, 35; 80 U. of Pa. Law 
Rev. 463. 


Q.16. In a State in which untrue statements about political 
candidates are privileged if made with a proper motive and in rea- 
sonable belief of their truth, the P newspaper company receives 
a report from reliable sources which indicates that T, a candidate 
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for office, has received a bribe. It sends out two reporters with 
instructions to telephone in any further facts they discover before 
1:00 a. m., the time when the paper goes to press. Reporter A 
discovers facts negativing the story at 12:30 a. m., but is unable 
to communicate with the paper until after it goes to press and is 
on the streets. Reporter B discovers the facts at 12:30 a. m., and 
can communicate with the paper, but is bribed by a politieal op- 
ponent of the candidate not to disclose them to the paper. Is the 
newspaper liable for defamation to T? 


-A. The newspaper is not liable to T. 

Assuming that, in the absence of further information, the news- 
paper publication is privileged, the fact that reporter A discovered 
the truth before publication would not impose liability upon P 
since the doctrine of imputed notice is based upon the fact that 
the agent has failed in his duty to communicate with his principal. 
The principal is bound only after the agent has an opportunity of 
communication (see § 278. Contra, Farnsworth v. Hazelett, 199 
N.W. 410, 197 Iowa, 1367, 38 A.L.R. 814). In this case A, although 
acquiring the information, was unable to communicate it to P and 
hence committed no breach of duty. As to B’s information, it is 
a generally accepted rule that the principal is not bound by knowl- 
edge which an agent acquires provided the agent at the time is 
acting adversely to the principal and the principal gains no. bene- 
fits from the agent’s acts. Here it would be unfair to charge P 
with knowledge since, for the purposes of this particular situation, 
B had withdrawn from the employment and was no longer, in any 
real sense, representing P (see § 282): See 2 Mechem, Agency 
(2d Ed.) § 1815; 11 Boston U.Law Rev. 537. 


Q.17. The P railroad company employs A as freight agent at 
the X station. A is authorized to issue bills of lading for goods 
received at that station for transportation. Colluding with B, A 
issues to B an order bill of lading reciting the receipt of goods for 
transportation, although no such goods are received. B pledges 
this order bill of lading at the T bank, which advances money up- 
on it without notice of the fraud. What are T’s rights against P? 


A. T is entitled to hold P for the value of the goods described 
in the bill of lading. Of course, A had no authority to issue a bill 
of lading for goods not received. This limitation is known to all 
subsequent takers of the bill of lading. Furthermore, even an or- 
der bill of lading is not fully negotiable. If the bill of lading were 


aCe ee 


§ 8 AGENCY 39 


regarded merely as a receipt, with a promise to deliver the goods 
to the holder of the document, a subsequent holder would stand 
in the position of the first holder who, in this case, would be barred 
by his own fraud. Nevertheless, A’s authority was dependent up- 
on a fact, namely the receipt of the goods, which was peculiarly ~ 
within A’s knowledge and it is known to all carriers that order 
bills of lading are freely used for obtaining credit. The carrier 
has given the agent a job calling for the making of representations 
of fact, which from the very form of the document are intended to 
be made not merely to the immediate taker, but also to subsequent 
takers; fraud by the agent is thereby facilitated. ‘For this reason 
a majority of the courts, either with or without statute, now hold 
that the carrier is bound by the agent’s representation and estopped 
to deny the receipt of the goods (see §§ 171, 172, 261). Gleason v. 
Seaboard Air Line Ry. Co., 49 S.Ct. 161, 278 U.S. 349, 73 L.Ed. 
415. 


SECTION 8—ADMISSIONS OF AGENTS 


Q. 18. T buys land from the P realty company. Later he com- 
plains to the agent who sold it that the land was not timbered. 
The agent, so T says, later admitted that he, the agent, had falsely 
represented the land to be timbered and T obtains a memorandum 
from the agent to this effect. T then presents this memorandum 
to the president of the company who, so T says, acknowledged 
that the agent was authorized to represent that the land was tim- 
bered and undertook to make arrangements satisfactory to T. T 
now sues to rescind the contract on the ground of misrepresenta- 
tion and in this suit seeks to introduce the note of the agent and 
to give evidence as to the statements of the president. 


A. (1) The note is not admissible. Assuming that T has other- 
wise proved the authority of the agent to sell the land and to make 
representations concerning it, the admission by the agent that he 
had made a particular representation would be inadmissible against 
the principal, since an authority to sell would not ordinarily war- 
rant the inference of an authority to make statements relative to 
the sale after the transaction has been consummated. Statements 
of agents which are not operative facts in the transaction between 
the agent and the third person but which are introduced merely 
to prove the existence of operative facts are not admissible against 
the principal, unless the agent was authorized to make them (§ 
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286). As indicated above from the facts here stated, the selling 
agent was not authorized to make the statement about the complet- 
ed sale. This is not because an agent may not sometimes be au- 
thorized to make statements concerning past events, but because, 
‘in this case, there was no authority to make this particular state- 
ment (see § 288). 

(2) The statements of the president are probably admissible. A 
' president of a corporation normally would be found to have au- 
thority to make statements to a dissatisfied customer with refer- 
ence to the authority, past or present, of agents who had dealt with 
the customer in behalf of the principal (compare § 73). This is 
a question of fact, but there would be an inference of authority in 
this case in the absence of evidence indicating a limitation upon 
the president’s authority. The fact that the president had appar- 
ent authority merely would not be sufficient to entitle T to intro- 
duce the evidence (§ 286). : 


SECTION 9.—LIABILITY OF AGENT—TORTS 


Q.19. P directs A to take charge of a building and to keep it 
in repair so that it does not become a menace to persons on the 
highway. A takes possession of the building but negligently fails to 
repair it as a result of which a passer-by on the highway, T, is hurt 
through the fall of the building. What is A’s liability to T? 


A. A is liable to T. 


Normally, a person who fails to act is not liable to third persons 
whom he might have saved had he acted. In this case, however, 
A’s failure is connected with his assumption of possession. By 
taking possession and agreeing to keep in repair, he has probably 
prevented the owner from taking other means to keep the premises 
in a safe condition. Having thus by affirmative conduct enhanced 
the risk of injury to passers-by, A is properly held to a duty to use 
care to provide the protection which P was disposed to render. 
The tendency of the cases is to reach this result, although there is 
still a residuum of authority to the effect that the agent is not liable 
because guilty only of “nonfeasance.” See §§ 352-355; and Mol- 
lino v. Ogden & Clarkson, 154 N.E. 307, 243 N.Y. 450, 49 A.L.R. 
518. A’s liability to T is not contractual, however, and if A gives 
P timely warning of his purpose not to perform his contract, A’s 
potential liability to passers-by is extinguished. 
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Q. 20. P directs his agent A to sell at auction the contents of 
P’s warehouse and also a number of negotiable securities held by 
P. Adoesso. It later appears that some of the goods in the ware- 
house and some of the securities, unknown to P, had previously 
been stolen from T, before P acquired them in good faith, What 
are A’s liabilities and rights? 


A. A is liable to T for the goods but not for the negotiable se- 
curities. He is entitled to indemnity from P.. 

A person who, not being authorized, deals with the possession 
of goods not his own is subject to liability in trespass and where 
he sells them, is liable for conversion. This is true irrespective of 
his knowledge or means of knowledge of the unlawfulness of his 
conduct (see § 349). The exception to this is in the case of ne- 
gotiable instruments. In this case, as in the case where the prin- 
cipal has obtained a title fraudulently, the agent is protected by the 
existence of title in the principal (see § 349, comment g, and Grunt- 
al v. United States Fidelity & Guaranty Co., 173 N.E. 682, 254 N.Y. 
468, 73 A.L.R. 1337, noted in 16 Cornell Law Q. 375; 31 Col.Law 
Rev. 495; 29 Mich.Law Rev. 926). 

To the extent that the agent is liable, it is just that since he 
became liable in executing the order of the principal, the prin- 
cipal should bear the loss, unless the agent is aware of the tortious 
quality of his act. This is true irrespective of the fact that the 
principal was honest in believing that he was the owner of the 
goods. The agent by paying a judgment against him relieves the 
principal from liability to the third person. If the agent has not 
paid the judgment, he is entitled to be exonerated by the principal 
(see §§ 438, 439). 


SECTION 10.—RATIFICATION 


Q. 21. Purporting to act for P but without authority to bind him, 
A contracts for the purchase of goods from T at a specified price, 
both parties believing that A is authorized. The following day, 
still believing that A was authorized, T tells A, over A’s objection, 
that he will not go on with performance of the contract. T has not 
otherwise changed his position. P/discovering the facts, affirms the 
transaction, What are P’s rights against T? 


A. T is not bound. : ; 
An agreement made on behalf of a purported principal not bound 
thereby becomes effective only upon the affirmance of the principal. 
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Before such affirmance, the transaction is revocable by the other 
party (§ 88). The English law to the contrary (see Bolton Partners 
v. Lambert [1889], 41 Ch.Div. 295) has never been adopted in 
this country. The fact that the third person thought that there 
was a contract at the time when he withdrew is immaterial. 


Q. 22. A, soliciting agent for P, without authority to sell, by 
fraudulent statements for which he has no power to make P liable, 
induces T to buy P’s property. P, believing that another agent 
with authority to sell had made the sale, accepts the purchase 
price. Before P has changed his position he discovers the facts 
but refuses to return the money to T. What are T’s rights 
against P? 


A. P is bound by the agreement and is liable to T for A’s fraud 
irrespective of any disclaimer by him, A person who, without 
knowledge of the facts, receives the proceeds of a contract made 
by his purported agent does not thereby ratify the contract or what 
was done in obtafning it (§ 91). If, however, after discovery oi 
the facts, he retains the proceeds, he is bound by the transaction 
as fully as if the person conducting the transaction was authorized, 
not only to enter into the contract, but to use all the means used 
in obtaining it (§ 99). The result does not depend upon his will- 
ingness to be bound, or upon knowledge of the legal effect of 
retaining the proceeds, but upon the inconsistency of his conduct 
in retaining what he now knows to be improperly obtained by him 
and disavowing the agency by which he obtained it. T can rescind 
the transaction for fraud and recover from P what he received, 
or can affirm the transaction and sue P in deceit (§§ 256-262). 


SECTION 11—TERMINATION OF AUTHORITY 


Q. 23. P, a manufacturer, employs A as a traveling salesman to 
contract for the sale of supplies manufactured by P. P’s factory 
burns and two days later P is killed., A does not learn of either of 
these events and continues to make contracts. After the burning 
of the factory building but before P’s death, A contracts to sell 
supplies to T, an old customer, who knew of the destruction of 
the factory and knew that A was ignorant of it. After P’s death, 
A contracts to sell to X. What are the liabilities of the parties? 


A. P’s estate is probably not liable to T and in any event, is not 
liable to X. A is liable to X but not to T. 
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The destruction of the factory building does not necessarily de- 
stroy P’s ability to fill orders. If it does, P might be excused 
as a matter of the law of contracts. Assuming this is not true, 
however, if it may be inferred that the fire would so embarrass 
P that he would probably not wish A to continue selling, A’s au- 
thority would terminate upon his learning of the changed condi- 
tions (§§ 108-110). Since A did not know the facts, his privilege 
to sell in T’s name does not terminate and a sale by, him to a 
person in ignorance of the facts would have bound P. How- 
ever, where a third person learns of a change in situation from 
which he should realize that. the principal would no longer wish 
the agent to act, the third person is not entitled to hold the prin- 
cipal (§§ 125, 126). This apparently is the situation here. T can- 
not hold P’s estate. 

P’s estate is not liable to X since, by the weight of authority, 
P’s death terminates A’s power to bind P’s estate irrespective 
of knowledge either by the agent or by the third person (§§ 120, 
133). i 
A is not liable to T even though T has not acquired a contract 
right against P. Although an agent normally warrants his au- 
thority, his liability on this basis does not extend to a person who 
knew the facts terminating authority and knew the agent’s igno- 
rance thereof (§ 329). 

A is liable to X since an agent is liable upon a warranty of au- 
thority irrespective of his knowledge or means of knowledge of an 
event, such as the principal’s death, terminating his authority, un- 
less at the time of the transaction he disclaims making a warranty 
(§ 329). 


SECTION 12.—AGENT’S DUTIES TO PRINCIPAL 


Q. 24. Peters writes Adams, a wheat broker, to purchase at 
the market 10,000 bushels of wheat. Adams has on hand 5,000 
bushels of his own wheat and 5,000 bushels belonging to a custom- 
er, Williams, who had authorized him to sell them. Intending to 
sel] both lots to Peters, Adams makes out two sales slips of 5,000 
_ bushels each signing one in his own name as seller and as agent 

for the buyer Peters; and signing the other as agent for the seller 
Williams and as agent for the buyer Peters. In each case the price- 
was the market price. Discovering the facts, P refuses to accept 
and pay for the wheat. What are the rights of the parties? 
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A. (1) As to the 5,000 bushels belonging to Adams: An agent 
authorized to buy is not authorized to sell his own property to 
the principal unless the principal, with full knowledge of the 
facts, consents. This is true even though the commodity has a 
fixed price and the agent’s conduct was fair with reference to the 
principal (§ 389). Peters can not only refuse to take the wheat, 
but he can sue Adams for Adams’ failure to purchase wheat prop- 
erly, even though he obtains only a nominal sum in such action 
(§§ 400, 401). Aside from this the Statute of Frauds is not sat- 
isfied since a signature by the seller as the agent of the buyer is in- 
effective (comment b to § 24). 

(2) As to the 5,000 bushels of Williams: Ordinarily an agent 
can not properly act for two principals except with the consent of 
both (§ 391). However, where an agent is regularly buying and 
selling property of recognized grades in a market for which the 
price of each grade is definitely fixed, there is sometimes a custom 
for him to act for both principals. If such a custom is so well 
established that it should be known to the principals, a transac- 
tion conducted by the agent would bind both (comment a to § 
391). It does not appear here whether there was such a custom. 
The Statute of Frauds would be satisfied since an agent can be 
authorized by parol to sign for both principals (comment b to § 24). 


Q. 25. P directs A, his collecting agent, to extend the time for 
payment by a debtor, T. A, reasonably believing that his prin- 
cipal’s judgment is erroneous and that a present attachment on 
T’s goods will more readily secure the collection of the debt, levies 
an attachment. Because of this, T files a petition in bankruptcy 
and P secures only a portion of his claim, What is A’s liability 
to P? 


A. A is subject to liability to P upon proof that, but for A’s 
disobedience, a larger amount upon the claim would probably have 
been received. Except in an emergency, where an agent cannot 
communicate with his principal and where his principal’s interests 
would be otherwise seriously threatened, an agent’s duty is to obey 
explicit instructions of the principal (§ 383). If the principal is 
not definite in his instructions, an agent is under a duty to ex- 
ercise care and judgment (see § 44). If, however, the principal 
- directs something which the agent believes to be inexpedient, the 
agent has no rightful alternative to obedience. The liability for 
disobedience is the amount of damage which the principal suffered 
from his disobedience (§§ 400, 401). In addition, disobedience is 
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a breach of the contract by the agent and, if intentional, normally 
entitles the principal to terminate the relation notwithstanding a 
contract to continue the agent in employment for a term (§ 409). 


Q. 26. P employs A to make investments and reinvestments for 
him and gives A $10,000 for this purpose. A invests the money in 
shares in a highly speculative enterprise. The enterprise is suc- 
cessful and A sells the shares at a profit of $5,000. This A in- 
vests in another highly speculative enterprise, the shares in which 
become worthless. P discovers these facts. What are P’s rights? 


A. If A was guilty of a breach of duty, P is entitled either to- 
$10,000 plus interest, or to receive the shares which A now holds 
for him. An agent receiving money for investment is under a duty 
to act carefully and to make such purchases as he has reason to 
believe the principal desires (§§ 379, 425). Whether the agent was 
authorized to purchase speculative shares or conservative securi- 
ties would depend upon facts not appearing here, including what 
A knew or had reason to know about P’s business, his prior his- 
tory with regard to speculations, his total’ assets and other mat- 
ters of this sort, assuming no instructions had been given by P 
which, if given, would of course, be determinative (§§ 34, 36, 425). 

If it be assumed that A was not authorized to purchase the 
shares, he would be liable to the amount so purchased since the 
disobedience would constitute a conversion of the money (§ 402). 
Moreover, either.on the theory of affirming A’s acts or on the 
theory that A was a tortfeasor, P is entitled to receive the pro- 
ceeds of the investments since the money for which this purchase 
was made was, in equity, P’s (§ 404). If P pursues this remedy, 
however, he is not entitled to intermediate proceeds, that is, to 
the $15,000 received by A, unless A was corrupt in entering into 
the first transaction. P is, therefore, entitled to receive the shares 
now held by A or $10,000 plus interest (§ 407). 


Q.27. P is on his way to purchase land at an auction when A, a 
friend, gratuitously offers to go to the auction and bid on the 
land which is for sale. P authorizes A to bid $10,000. A changes 
his mind and without notifying P, fails to go to the auction at 


_ which the land is sold to a third person for $7,000. Is A liable 


to P? 


A. A is liable to P. A person who gratuitously promises to act 
for another is under no duty to perform the promise unless non- 
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performance is under such circumstances that the promisor has 
reason to believe that, as a result of the making of the promise, its 
nonperformance will result in loss to the promisee. In this case, 
A should have realized that P relied upon his performance of the 
definite act of bidding at the sale and in reliance upon that, re- 
frained from doing this himself. A’s duty, therefore, was either 
to give P timely notice of his change of mind, or else to use care 
to perform the gratuitous undertaking (§ 378). 

The cases on this are neither numerous or unanimous but this 
result is consistent both with the modern principles of affirma- 
tive duties in torts and with the comparatively new doctrine in 
contracts with reference to incurring liability by promissory es- 
toppel, where a person has caused another to change his position 
in reasonable reliance on the performance of the gratuitous promise. - 


) 
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SECTION 13.-——-PRINCIPAL’S LIABILITY TO AGENT 


Q. 28. P appoints A as his exclusive agent for nine months, to 
sell Blackacre at a specified price for which he is to receive a com- 
mission of 10 per cent., P agreeing that neither he nor any agent 
other than A will make a sale in the meantime. At the end of one 
month, P directs A not to sell. Nevertheless, A, acting within 
the apparent authority created by P’s previous representations 
to T, sells Blackacre to T. What are A’s rights and liabilities with 
reference to P? . 


A. (1) A is subject to liability to P for the damages resulting 
from the sale of Blackacre and is not entitled to receive a com- 
mission from P for such sale. An agency is always terminable 
at the will of the principal and this is true even though the prin- 
cipal has contracted not to terminate it (§ 386). It is only where 
the agent holds a power as security for an interest of his own 
other than the expected compensation that he is entitled to ex- 
ercise the power against the will of the principal (§§ 138, 139). 
Capital Nat. Bank of Sacramento v. Stoll, 30 P.(2d) 411, 220 Cal. 
260, noted in 34 Columb.Law Rev. 359. In making the sale, he 
bound P (§ 128) and hence is liable to P for a violation of duty> 
(§§ 400, 401). Since he sold after the termination of his authority 
(§ 451) and since his act was willfully wrongful (§ 469), he wauld 
not be entitled to receive a commission from P. 


(2) P is liable on his contract with A not to terminate A’s au- 
thority. The damages in such an action would be based upon the 
x 
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chance which A had for selling the land at the specified price, and 
the fact that he found a purchaser who was willing to buy would 
. be evidence to show that by P’s act he had lost the promised com- 
mission (§ 450). However, A’s willful disobedience would cause 
a forfeiture of his right to compensation (§ 469). 


Q. 29. P lists Blackacre with A for sale. A introduces T who 
agrees to meet P’s terms except as to one or two minor matters as 
to which he asks time to think it over until the next day. P tele- 
phones A that he is dismissed and that.the deal is off, but the 
next day P opens negotiations direct with T, who agrees to the 
terms which P had specified the day before. What are A’s rights 
assuming the ordinary brokerage relation between P and A? 


A. A is probably entitled to receive the customary commission 
from P. Unless the principal agrees to employ an agent for a 
specific term, ordinarily the principal is entitled to dismiss the 
agent at any time and to pay only for the services of the agent up 
to the time of discharge (§§ 441, 442). The effect of the or- 
dinary brokerage contract is that the principal can dismiss the 
agent at any time and the agent is entitled to no compensation 
if he has not procured a customer before the agency relation has 
terminated, since the principal agrees to pay only if the broker 
finds a customer able and willing to buy (§ 446). The fact that 
he has rendered valuable services in finding a person who subse- 
quently purchases the property is immaterial. This result, how- 
ever, is dependent upon the exercise of good faith by the prin- 
cipal and if it is found that the principal in terminating the rela- 
tion did so in order to take advantage of the work done by the 
agent, he is under a duty to compensate the agent as if there had 
been no dismissal (§ 454). In this case, if the principal knew of 
the stage reached in the negotiations between T and A, a trier of 
fact would be justified in finding that P acted in bad faith and 
hence that A would be entitled to his commission from P. (Com- 
pare the unilateral contract cases where the offeror attempts to re- 
voke the offer after partial performance of the services requested.) 


Q. 30. P employs A to enter land in the possession of P and to 
build a fence on a line which P points out as being the boundary 
line between T’s‘land and P’s. T objects to this, telling A truth- 
. fully that the line is all on T’s land but offers no physical opposi- 
tion. A, at P’s order, builds the fence, relying on P’s statement 
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and believing reasonably that the land belongs to P. In fact, the 


line is on T’s land and T sues A in an action of trespass. What 


are A’s liabilities and rights? 


A. (1) A is liable to T in an action in trespass; a servant com- 
mitting what otherwise would be a tort is not excused by the fact 
that he acts at the unlawful command of his employer. Mistake 
of fact is not an excuse in this case (§ 343). 

(2) A is entitled to receive compensation for his work. The 
fact that his act was a tort or even a crime (since even uninten- 
tional trespass may be made a crime by statute) does not make his 
conduct so illegal as to prevent recovery for his services. In the 
absence of facts indicating a different understanding, a person who 
requests another to perform services for him has a duty of paying 
him the market value of his services (§ 439). 

(3) A is entitled to indemnity for the expenses incurred by him 
in connection with the suit brought by T, if he reasonably defends. 
This includes both expenses of his attorney and the amount of the 
judgment including costs of suit. If A notified P to defend the 
proceeding against him, the amount of the judgment obtained 
by T against A would be established as an adjudicated claim be- 
tween them (§ 438). 


Q. 31. P employs A to operate betting transactions at country 
fairs giving A $5,000 for working capital. A employs B and C to 
act for P at two fairs and A himself conducts transactions at an- 
other fair. At the end of six months A finds that he has received 
$3,000 from B and C as the profits of transactions conducted by 
them; and that he, personally, has made a profit of $2,000 on the 
transactions conducted by him for P’s account. He also has the 
original $5,000. Assuming that betting transactions are illegal, 
what are A’s duties to P? 


A. A is probably liable to account for the money received from 
B and C, but is under no duty to account for the profits of his 
individual transactions. Aside from the illegality of the transac- 
tions, A would have been under the duty to account for all money 
received by him, deducting therefrom a reasonable amount for his 
services. Where, however, the transaction is illegal, his liability 
depends upon a variety of factors including the seriousness of the il- 
legality. It is ordinarily held that, except in the case of serious 
crimes, an agent is under a duty to return to his principal unex- 
pended money. It is also usually held that in the case of minor 
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crimes, an agent is under no duty to return profits received by 
him in the course of the transaction, although where the crime in- 
volves no moral turpitude but is merely what may be described as 
“malum prohibitum,” the agent is under a duty to account even 
for the profits. 

Whether or not A would be under a duty to account for the 
profits received by him personally would depend upon the severity 
with which the particular jurisdiction looks upon gambling. He 
would probably have to account for the money received from the 
two.subagents. A did not get this money directly as a result of 
his own crime and since the subagents have voluntarily accounted 
to him, it would be unjust to permit him to stop the proceeds on 
the way to the principal. A would also be under a duty to return 
the $5,000 received as capital which is still intact. (For the whole 
matter, see § 412.) 
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SECTION 1.—ATTORNEY’S AUTHORITY 


Q.1. What is the extent of an attorney’s general authority to 
bind his client? 


A. An attorney of record has power to do on behalf of his client 
all acts, in or out of court, necessary or incidental to the prosecu- 
tion, management or defense of the action, and which affect only 
the remedy and not the right. This includes the power to waive 
objections to evidence and to enter into stipulations for the ad- 
mission of facts on the trial. Garrett v. Hanshue, 42 N.E. 256, 
53 Ohio St. 482, 35 L.R.A. 321. An attorney has authority to dis- 
miss a suit without prejudice. Bacon v. Mitchell, 106 N.W. 129, 

50 BAL.PROB.LAw (2D ED.) 


§ 3 ATTORNEYS AT LAW AND LEGAL ETHICS 51 


14 N.D. 454, 4 L.R.A.(N.S.) 244. He can waive a jury trial. Mc- 
Lyman v. Miller, 161 A. 111, 52 R.I. 374, He can bind his client by 
an agreement that an execution shall not issue for a time in order 
to obtain a consent judgment. Wieland v. White, 109 Mass. 392. 
But the attorney has no power to compromise his client’s suit. 
National Bread Co. v. Bird, 145 So. 462, 226 Ala. 40. Or to con- 
fess judgment against his client. Bank of Glade Spring v. Mc- 
Ewen, 76 S.E. 222, 160 N.C. 414, Ann.Cas.1914C, 542. 


SECTION 2.—ATTORNEY’S NEGLIGENCE. 


Q. 2. An attorney was employed to search a title to land. He 
reported the title good and ‘his client purchased. When he later 


attempted to sell it, the title was held to be unmarketable for 


the reason that an executor who had been empowered to sell the 
land and divide the proceeds had instead conveyed it in exchange 
for other land. Was the attorney responsiblé to his client? 


A. The attorney is liable. It is negligence to fail to apply the 


settled rules of law that should be known to all conveyancers. The 


attorney knew the facts and was chargeable with knowledge of 
their significance. If the rule of law applicable to the facts is not 
well settled or generally known, the attorney is not liable for loss 
resulting to his client from his failure to apply it. See Trimboli 
vy. Kinkel, 123 N.E. 205, 226 N.Y. 147, 5 A.L.R. 1385; Jacobsen v. 
Peterson, 103 A. 983, 91 N.J.Law, 404. Compare Citizens’ Loan, 
Fund & Savings Ass’n v. Friedley, 23 N.E. 1075, 123 Ind. 143, 7 
L.R.A. 669, 18 Am.St.Rep. 320; McCullough v. Sullivan, 132 A, 
102, 102 N.J.Law, 381, 43 A.L.R. 928; 1 Mo.Law Rev. 80. 


SECTION 3.—FIDUCIARY DUTY AND ADVERSE 
INTERESTS 


Q.3. Ginsberg was attorney for the receiver of a corporation, 
who was ordered by the court to pay off certain bonds of the cor- 
poration of the face value of $10,000 and Ginsberg was ordered to 
take them up at face value. Thereafter he bought bonds of the 
face value of $5,000 for $4,200 and immediately obtained $5,000 
from the receiver therefor. Was his action improper? 


A. His action was condemned. After quoting Canon 10, which 
forbids an attorney to purchase any interest in the subject-matter 
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of the litigation which he is conducting, the court said: “The bonds 
were not in dispute as far as appears of record, but if any money 
was to be made or saved by discounting them through respond- 
ent, it belonged to the trust estate. * * * A position as at- 
torney for the receiver and as a private speculator in the receiver- 
ship debts or securities is wholly inconsistent.” People ex rel. 
Colorado Bar Association v. Ginsberg, 285 P. 758, 87 Colo. 115; 
Tracy et al. v. Willys Corporation (C.C.A.) 45 F.(2d) 485. Com- 
pare Verner v. Mosely, 127 So. 527, 221 Ala. 36; Neihart v. Buek 
(C.C.A.) 50 F.(2d) 367; Lantz v. State Bar of California, 298 P. 
497, 212 Cal. 213. See Canons 10 and 38, Canons of Professional 
Ethics, adopted by the American Bar Association, 53 A.B.A. Re- 
ports (1928) pp. 769-782. 


Q. 4. Gibson had known attorney Glover for a long time and 
had discussed making a will with him. Glover wrote Gibson’s 
daughter proposing to try to persuade her father to leave his farm 
to her alone if she would make a quitclaim deed of a one-third in- 
terest in it to him. Was Glover’s proposal improper? 


A. He was disbarred. The writing of the letter manifested a - 
want of integrity and fidelity and showed an intention to take an 
advantage of a confiding client. Besides, it was an offer to sell 
an improper and wrongful service. In re Disbarment of Glover, 
223 N.W. 921, 176 Minn. 519. Canon 38 provides: “A lawyer 
should accept no compensation, commissions, rebates or other ad- 
vantages from others without the knowledge and consent of his 
client after full disclosure.” See, also, Canon 10; Robertson v. 
Hirsh, 177 N.E. 676, 276 Mass. 452; Zeller v. Knapp, LP.(2d) 10/1 
115 Cal.App. 486. 


Q. 5. The complainant in a foreclosure suit, a lawyer, held a first 
mortgage on property in which certain infants had an interest. A 
bill to foreclose was filed on his behalf by his son, the interested 
infants and subsequent mortgagees being made parties defendant. 
The infant defendants were represented by the coe Was 
it proper for him to represent them? 


A. It was not proper. The complainant’s judgment as attorney 
of some of the defendants was necessarily warped and influenced 
by his personal interest in the litigation. Morris v. Glaser et al., 
151 A. 760, 106 N.J.Eq. 570. See, also, Ertag v. Cavallo Const. Co., 
145 A. 627, 104 N.J.Eq. 331; Canon 6. Compare Gwin v. Fountain, 
126 So. 18, 132 So. 559, 159 Miss. 619. 
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SECTION 4.—REPRESENTATION OF CONFLICTING 
INTERESTS 


Q.6. Taylor had represented the Spragues for some time and 
had reason to believe they would come to him when jin need of le- 


_ gal services. A judgment rendered in New York against Mr. 


Sprague was sent him for collection, which he accepted on a con- 
tingent fee basis. Without the -Spragues’ knowledge, he drew a 
complaint against both Mr. and Mrs. Sprague, which he had an- 
other lawyer file, and had property of Mrs. Sprague attached. The 
Spragues then engaged him to represent them. He was satisfied 
that the judgment was not binding on Mrs. Sprague and knew 
Mr. Sprague had no property. He advised Mrs. Sprague to pay 
the judgment which she did. Was his action improper? If so, did 
it merit substantial discipline? 


A. The attorney was disbarred. Canon 6, after providing that 
it is unethical to represent conflicting interests except by express 
consent of all concerned given after a full disclosure of the facts, 
states: “Within the meaning of this canon, a lawyer represents 
conflicting interests when, in behalf of one client, it is his duty to 
contend for that which duty to another client requires him to op- 
pose.” “No man can serve two masters.” See Canon 6; Fairfield 
County Bar ex rel. Fessenden v. Taylor, 22 A. 441, 60 Conn. 11, 13 
WRAL. 767. ‘Compare’ Gillette w: eu nGHee Realty Company, 282 
P37 70;-75 Utah, 13: 


Q.7. A district attorney instituted a prosecution against L for 
voluntary manslaughter growing out of an automobile accident. 
Later he brought an action against L for damages for the adminis- 
trator of the deceased. Was this latter action proper? 

A. It was improper for the district attorney to bring the civil 
action. A proper settlement by the defendant of the civil action 
would tend to make the prosecuting attorney less vigorous in the 
performance of his duty as a public official and would tend to en- 
courage the use of criminal proceedings to collect civil claims. See 
Canon 6; In re Truder et al., 17 P.(2d) 951, 37 N.M. 69; People 
ex rel. Colorado Bar Ass’n v. » 9 P.(2d) 611, 90 Colo. 440, 
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SECTION 5.—DEALING WITH CLIENT’S MONEY 


Q.8. An attorney received money belonging to an estate and 
deposited it in an account in his name as attorney for the estate. 
He later needed money badly to close a mining deal. Upon the 
advice of a friend and his assurance that he would lend him the mon- 
ey with which to replace it if he peeded to do so, he used the es- 
tate’s money. His friend died and he was unable to replace the 
money. Was the attorney’s use of the estate’s money improper? 


A. “Money of the client or other trust property coming into 
the possession of the lawyer should be reported promptly, and ex- 
cept with the client’s knowledge and consent should not be com- 
mingled with his private property or be used by him.” Canon 11. 
Courts cannot countenance misappropriation of a client’s money by 
a lawyer. When he shows himself unable to resist the urge to mis- 
use his client’s money, he must be disbarred. In re Royall, 286 P. 
156, 34 N.M. 554. A lawyer should never expose himself to the 
dangers of using his client’s money by depositing it in his person- 
al account. In re Yochelson, 258 N.Y.S. 724, 236 App.Div. 307; “ 
In re Langworthy, 39 Ariz. 523, 8 P.(2d) 245; In re Manahan, 242 
N.W. 548, 186 Minn. 98. See note, 96 A.L.R. 798, Responsibility 
of attorney or other agent for deposit of principal’s money in his 
own name. 


SECTION 6.—PRIVILEGED COMMUNICATIONS 


Q.9. A lawyer for a time represented the plaintiff in a suit. 
Later he sought a retainer from the defendant and secretiy gave 
to him the benefit of information which he had obtained while rep- 
resenting the plaintiff. Was this improper? 


A. The attorney was disbarred. Brewer, J., after saying that 
he could tolerate a great many things that a lawyer may do when 
he is seeking to protect and uphold the interests of his client, said: 
“But I cannot tolerate for a moment, neither can the’ profession, 
neither can the community, any disloyalty on the part of a lawyer 
to his client. In all things he must be true to that trust, or, fail- 
ing it, he must leave the profession.” United States v. Costen (C. 
C.) 38 F. 24. See, also, Canon 37. Compare In re Marron, 160 P. 
391,:22 NOMy 252,- 1. R:AL1917B, 378: 
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Q. 10. In a suit to recover for personal injuries, after testifying 
how the injury occurred, the plaintiff, on cross examination, tes- 
tified that she had consulted other attorneys. The defendant call- 
ed these attorneys to prove that the plaintiff had made contrary 
statements to them as to how the injury occurred. The lower 
court declined to admit this testimony on the ground that what the 
plaintiff told the other attorneys was a privileged communication. 
Was this ruling correct? 


A. The ruling was held to be correct, since it had not been made 
to appear by independent evidence that plaintiff was attempting 
to perpetrate a fraud upon the defendant. Carney v. United Rys. 
Co. of St. Louis, 226 S.W. 308, 205 Mo.App. 495. Canon 37 states: 
“The announced intention of a client to commit a crime is not in- 
_ cluded within the confidences which he is bound to respect. He 
may properly make such disclosures as to prevent the act or 
» protect those against whom it is threatened.” See, also, State v. 
Faulkner, 75 S.W. 116, 175 Mo. 546; Gebhardt v. United Railways 
Co. of St. Louis (Mo.Sup.) 220 S.W. 677, 9 A.L.R. 1076. 


SECTION 7.—DIVISION OF FEES 


Q.11. May a lawyer properly divide his fee with a person who 
is responsible for an item of business being brought to him? 


A. No. Canon 34 says: “No division of fees for legal services 
is proper, except with another lawyer, based upon a division of 
service or responsibility.” Canon 28, which condemns the stirring 
up of litigation, states that it is disreputable to remunerate persons © 
who influence others to seek an attorney’s professional services. 
An attorney was disbarred who divided his fee for services ren- 
dered a city with the Mayor, who had refused otherwise to sign the 
warrant to compensate him. People ex rel. Illinois State Bar Ass’n 
vy. Jadrich, 151 N.E. 241, 320 Ill. 344. Actions by laymen to com- 
pel lawyers to divide fees with them pursuant to agreement al- 
ways fail. Langdon v. Conlin, 93 N.W. 389, 67 Neb. 243, 60 L.R.A. 
429, 108 Am.St.Rep. 643, 2 Ann.Cas, 834. 
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SECTION 8.—ADVERTISING AND SOLICITATION 


Q.12. Is it improper for a lawyer to advertise or to solicit pro- 
fessional employment? 


A. Yes, except as permitted in Canons 27 and 43. They are as 
follows: 

“27. Advertising, Direct or Indirect. The most worthy and ef- 
fective advertisement possible, even for a young lawyer, and es- 
pecially with his brother lawyers, is the establishment of a well- 
merited reputation for professional capacity and fidelity to trust. 
This cannot be forced, but must be the outcome of character and 
conduct. The publication or circulation of ordinary simple busi- 
ness cards, being a matter of personal taste or local custom, and 
sometimes of convenience, is not per se improper. But solicitation 


of business by circulars or advertisements, or by personal com-. 


munications or interviews, not warranted by personal relations, is 
unprofessional. It is equally unprofessional to procure business by 
indirection through touters of any kind, whether allied real es- 
tate firms or trust companies advertising to secure the drawing 
of deeds or wills or offering retainers in exchange for execu- 
torships or trusteeships to be influenced by the lawyer. Indirect 
advertisement for business by furnishing or inspiring newspaper 
comments concerning causes in which the lawyer has been or is 
engaged, or concerning the manner of their conduct, the magnitude 
of the interests involved, the importance of the lawyer’s positions, 
and all other like self-laudation, defy the traditions and lower the 
tone of our high calling, and are intolerable.” 

“43. Professional Card. The simple professional card mentioned 
in Canon 27 may with: propriety contain only a statement of his 
name (and those of his lawyer associates), profession, address, tele- 
phone number, and special branch of the profession practiced. The 
insertion of such card in reputable law lists is not condemned and 
it may there give references or name clients for whom the lawyer 
is counsel, with their permission.” 


SECTION 9.—THREAT OF CRIMINAL PROCEEDINGS TO 
COLLECT CIVIL CLAIM 


Q. 13. An attorney, representing the plaintiff in a suit for dam- 
ages arising out of a taxi collision, wrote the defendant that he 


would be compelled to institute criminal proceedings against him. 
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for failing to cover his taxi with insurance as required by law if 
he (the attorney) were put to any trouble in proceeding against 
him personally. Was it improper to write such a letter? 


A. It is unethical for an attorney to threaten a criminal prose-. 
cution as a means of forcing a settlement of a civil claim. An at- 
torney for a claimant against a corporation was disbarred for writ- 
ing a letter in which he threatened to use the columns of a news- 
paper in an attack upon its officers to compel payment. See 
In. re Gelman, 245 N.Y.S. 416, 230 App.Div. 524; In re Joyce, 234 
N.W. 9, 182 Minn. 156; In re Sherin, 130 N.W. 761, 27 S.D. 232, 
40 L.R.A.(N.S.) 801, Ann.Cas.1913D, 446. Compare In re Scott, 
292 P. 291, 53 Nev. 24; People ex rel. v. Blakemore, 141 N.E. 138, 
309 Ill. 311. 


SECTION 10.—DECEPTIVE LETTER WRITTEN TO IN- 
DUCE DEFENDANT TO COME TO ANOTHER 
JURISDICTION 


Q. 14. An attorney representing a claimant wrote a letter to 
the attorney of the adverse party that was so phrased as to convey 
the impression that his client had decided to accept a proposed 
settlement. In fact, it was written to induce the adverse party to 
come to the attorney’s office for the purpose of serving process on 
him there, which was done. Was this action improper? 

A. The attorney was severely censured. The Court said that 
he had been guilty of “deliberate equivocation in order to bring a 
proposed defendant into ‘this jurisdiction under false pretenses for 
the purpose of serving process on him.” “The office of attorney 

_ does not permit, much less does it demand of him for any client, 
violation of law or any manner of fraud or chicane.” Canon 15; 
In re Steinberg, 252 N.Y.S. 755, 233 App.Div. 301. 


SECTION 11—COLLUDING WITH CLIENT TO DEFRAUD 
CREDITORS. 


Q. 15. An attorney accepted a conveyance of property from his 
client without consideration and for the purpose of preventing his 
grantor’s creditors from subjecting it to the payment of debts due 
them. Is this ground for discipline? 

A. The attorney was disbarred. It is never permissible for an 
attorney to participate in a fraud to promote the interests of his 
client. Canon 15. See Zachary v. State, 43 So. 925, 53 Fla. 94. 
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SECTION 12.—CONTACT WITH JURORS DURING TRIAL 


Q.16. An attorney conversed with two jurors during the trial 
of a case, bought a drink for one and, at the other’s request, prom- 
ised to introduce him to certain legislators from whom he hoped to 
obtain help in the passage of a bill. Was this improper? 


A. The attorney was fined for contempt of court. Such conduct 
has a tendency to obstruct the administration of justice. It is a 
grave wrong for an attorney to bring any influence to bear upon a 
juror outside of the jury box. In re Kelly (D.C.) 243 F. 696. See, . 
also, In re Bruener, 294 P. 254, 159 Wash. 504. An attorney was 
fined for contempt of court where he upbraided a juror for the 
small amount of damages awarded his client. Tanner v. United 
States (C.C.A.) 62 F.(2d) 601. See, also, Canon 44, 


SECTION 13.—PROPOSAL TO FIX A JURY 


Q.17. A lawyer stated to the attorney for a defendant about to 
be tried on a criminal charge that he could “fix” five of the jurors 
on the panel. He proposed that, if any of these five were selected 
on the jury and a mistrial or acquittal followed, he be paid $1,500. 
Was it improper for the attorney to make such a proposal? 


A. It is difficult to conceive of conduct of a lawyer more repre- 
hensible than tampering with a jury. To propose it shows an 
utter lack of appreciation of his high responsibility and is ground 
of disbarment. To carry out such a proposal would render im- 
potent the administration of justice. See People ex rel. Attorney 
General v. Powell, 287 P. 858, 87 Colo. 387. Compare In re Crum, 
215 N.W. 682, 55 N.D. 876, 55 A.L.R. 220; State v. Kern, 223 N. 
W. 629, 203 Wis. 178. 


SECTION 14.—-ATTORNEY TESTIFYING AS A WITNESS 


Q. 18. May an attorney properly testify as.a witness in a case he 
is conducting? 

A. “When a lawyer is a witness for his client, except as to merely 
formal matters, such as to attestation or custody of an instrument 
and the like, he should leave the trial of the case to other counsel. 
Except when essential to the ends of justice, a lawyer should avoid 


‘ 
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testifying in court in behalf of his client.” Canon 19. See, also, 
Interior Woodwork Co. v. Buhler, ae N.W. 822, 207 Wis. 1: 13 
Neb.Law Bull. 334. 


SECTION 15——PERMITTING WITNESS TO COMMIT 
PERJURY 


Q.19. Is it improper for an attorney to claim a verdict when he 
knows his client’s testimony is perjured? 


A. An attorney was disbarred for so doing. In re Hardenbrook, 
121 N.Y.S. 250, 135 App.Div. 634. The court said that it was 
sufficient if it appeared that the attorney had direct knowledge 
that the client for whom he appeared, and in whose favor he asked 
a verdict, had sought to recover on perjured testimony and, with 
such knowledge, continued the prosecution of the action, insisting 
upon the right of his client to a judgment although he knew her 
. testimony was false. It was not necessary that the attorney take 
affirmative action to induce his client to swear falsely. See, also, 
Canon 41; In re O’Brien, 113 A. 527, 95 Vt. 167, 14 A.L.R. 859. 


SECTION 16—AGREEING TO PAY WITNESS TO TESTIFY 
IN A PARTICULAR WAY 


Q.20. A doctor, a material witness in a personal injury case, 
had told the plaintiff’s attorney what his evidence would be. Later 
he threatened to change his testimony and swear to facts that 
would be prejudicial to plaintiff’s chances of recovery unless given 
a percentage of the lawyer’s fee. The lawyer agreed in writing 
to do so, if he testified in accordance with his original statement and 
a recovery followed. The doctor testified as agreed and also that 
he had_no interest in the recovery. The lawyer testified that he 
‘had no intention of performing his promise to pay the doctor. 
Was the lawyer’s conduct reprehensible? 


A. He was disbarred. To give or offer to give a consideration 
to a proposed witness fo testify in a particular way upon a trial, 
whether the particular way in which the witness is to testify is 
true or not, is a violation of the attorney’s duty to the court whose 
officer he is. ‘Whether the attorney intended to perform his prom- 
ise is immaterial. The wrong is in making the agreement. Be- 
sides, with knowledge of all the facts, the attorney allowed the 
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witness to testify that he had no interest in the recovery and no 
understanding as to what his pay was to be. Having made such 
an agreement, it was the attorney’s duty to call it to the court’s 
attention so’that the jury in considering the doctor’s testimony 
could understand that he was interested in the recovery. Mat- 
ter of Schapiro, 128 N.Y.S. 852, 144 App.Div. 1. Canon 39 pro- 
vides: “Compensation demanded or received by any witness in 
excess of statutory allowances should be disclosed to the court 
and adverse counsel.” In Taylor v. Commonwealth, 223 S.W. 
895, 192 Ky. 410, an attorney was disbarred for hiring a witness in 
a criminal case not to appear. Compare In re O’Keefe, 142 P. 638, 
49 Mont. 369, L.R.A.I915A, 514. 


SECTION 17.—SHAM ANSWER 


Q. 21. An attorney filed an answer in the form of a general de- 
nial in a suit to recover on notes, without investigating to ascertain 
whether the notes were valid or not. Was this improper? 


A. It is a serious offense for an attorney to interpose an answer 
in an action which he knows to be false or has reason to believe 
is not true. An attorney was disbarred who filed an answer deny- 
ing the execution of a lease under which he knew rent was due. 
See In re Schreiber, 156 N.Y.S. 398, 170 App.Div. 543; In re 
Tinney, 176 N.Y.S. 102, 187 App.Div. 569. Compare United States 
v. Frank (D.C.) 53 F.(2d) 128. 


SECTION 18.—MISLEADING THE COURT 


Q. 22. A lawyer agreed to put a client through bankruptcy for 
$200 and pay all necessary costs. He’ received $50 as a part pay- 
ment from his client. Later he had his client make a pauper’s 
affidavit which he filed with a statement prepared by him and 
signed by his client that he had paid no attorney’s fees, in order 
that payment of certain fees to the bankruptcy court might be 
evaded. Is the lawyer’s conduct open to criticism? 


A. The attorney was suspended from practice. He had not only 
participated in a deception of the court as to material facts but 
had done it in his own personal interest. This latter makes his con- 
duct more censurable if possible. Barton v. State Bar of Cali- 
fornia, 2 P.(2d) 149, 213 Cal. 186. See, also, Curtis v. Whiteford 
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et al., 59 App.D.C. 330, 41 F.(2d) 302; People ex rel. Healy v. Bar- 
rios, 86 N.E. 1075, 237 Ill. 527; In re Batt, 246 N.Y.S. 77, 230 App. 
Div. 656. 


Q. 23. An attorney advised his client, a resident of New York, 
who wanted a divorce on the ground of her husband’s desertion, 
to acquire a residence in New Jersey. With his knowledge, she 
rented a room in.New Jersey, which she never actually occupied. 
He later drew and caused her to verify a petition containing an 
allegation that she had resided in New Jersey more than two years. 
Was his conduct improper? 


A. He was disbarred. His conduct was plainly a fraud upon the 
court. In re Mathot, 166 N.Y.S. 217, 178 App.Div. 759; In re 
Abrams, 173 N.E. 312, 36 Ohio App. 384. Compare In re Whar- 
ton, 46 P. 172, 114 Cal. 367, 55 Am.St.Rep. 72; In re Gottlieb, 260 
N.Y.S. 45, 236 App.Div. 432. 
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SECTION 1—EFFECT OF BANKRUPTCY ACT ON STATE 
INSOLVENCY LAWS 


Q.1. By state statute a preferential transfer subjects an insolvent 
debtor to a receivership of all his property for the general bene- — 
fit of his creditors. Does the National Bankruptcy Act supersede 
such a statute? 


A. State insolvency legislation is suspended or superseded on 
the passage of a national bankruptcy act. Historically bankrupt- 
cy was an involuntary proceeding against a merchant or trader 
for the distribution of the debtor’s property, which did not dis- 
charge debts. On this theory a provision in a state statute for gen- 
eral distribution of property may be said to condemn it.1 How- 
ever, the Supreme Court holds that only state insolvency as dis- 
tinguished from assignment laws are superseded, and that the 
presence or absence of an active discharge clause marks the dis- 
tinction. Consequently it has upheld state legislation as assign- 
ment laws even though they contained discharge provisions, if the 


1 Harbaugh v. Costello, 56 N.B. 363, 184 DL 110, 75 Am.St.Rep. 147. 
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latter were recognized as inactive.* A statute similar to the one 
in question has been declared valid.* 


Q. 2. B, a farmer, made a voluntary assignment of all his prop- 
erty for the benefit of his creditors, and provided that those cred- 
itors who joined the assignment and released his debts to them 
should be preferred in the distribution of his property, but that 
any surplus thereafter should be distributed among those creditors 
who did not so agree. A state statute provides for both voluntary 
and involuntary assignments, and includes farmers. It regulates 
merely the administration of an assignment once it is made. How 
should such an assignment be regarded? 


A. Courts do not agree on whether or not the National Bank- 
ruptcy Act supersedes state insolvency statutes which govern in- 
solvencies not covered by the National Act.4 However, the pres- 
ent case involves not a state insolvency law for farmers, but a 
valid state assignment statute and an attempt thereunder by in- 
serting a release provision in a common-law assignment, partially 
to effect the result of a state insolvency law—which device if valid 
would extend to others than farmers. 

The Supreme Court has not passed directly on the validity of 
this combination.5 The release provision, preserving the rights of 
nonassenting creditors to any surplus, if not illegal as a preference 
under state law, should not be invalid on the theory that it hinders, 
delays or defrauds creditors. If such distribution can be made 
under the provisions of the state statute, the assignment should 
be upheld. It does not constitute an act of bankruptcy.’ 


2 Boese vy. King, 2 8.Ct. 765, 108 U.S. 379, 27 L.Ed. 760; Pobreslo v. Joseph M. 
Boyd Co., 53 S.Ct» 262, 287 U.S. 518, 77 L.ld. 469; Johnson v. Star, 53 8.Ct. 265, 
287 U.S. 527, 77 L.Ed. 473. Cf. International Shoe Co. v. Pinkus, 49 S.Ct. 108, 278 
U.S. 261, 73 L.Ed. 318. : 

3 Stellwagen v. Clum, 38 S.Ct. 215, 245 U.S. 605, 62 L.Ed. 507; 16 Mich.Law 
Rev. 540. ; 

4Cf. Pitcher y. Standish, 98 A. 93, 90 Conn. 601, L.R.A.191VA, 105, with Adrian 
State Bank v. Klinkhammer, 233 N.W. 588, 182 Minn. 57. 

5 Cf. International Shoe Co. v. Pinkus, 49 S.Ct. 108, 278 U.S. 261, 73 L.Ed. 318, 
with Johnson yv. Star, 53 S.Ct. 265, 287 U.S. 527, 77 L.Ed. 4738. 

6 Cf. Brashear v. West, 7 Pet. 608, 8 L.Ed. 801, with Barrett & Co. v. Chilton, 
£64 S.W. 802, 304 Mo. 679. See Glenn on Liquidation, p. 198; 41 Yale Law J. 


603. 
7 Olive y. Armour & Co. (C.C.A.) 167 F. 517, 21 L.R.A.(N.S.) 103, 
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SECTION 2.—JURISDICTION OF BANKRUPTCY 
COURTS? 


' 


Q.3. The A Co. was incorporated in state X. Its charter names 
a city in X as the place of its principal office, at which the compa- 
ny maintains merely a formal office. Its sales office is in state Y, 
and its plant and principal place of business in fact were in the 
city of O in state Z. A receiver was placed in charge of the com- 
pany’s property by the state court at O, to wind up the compa- 
ny’s affairs. A year later he sold all of the company’s property 
located in state Z. During the receivership the company contin- 
ued to maintain its sales office in state Y, where its directors met, 
but the only business transacted there related to attempts to re- 
organize the company and to collect outstanding claims. Although 
enjoined by the state court from so doing, the directors now file 
a voluntary petition in bankruptcy at O, within three months of 
the sale and disposal of the property in Z. The only property of 
the A Co. now in state Z consists of funds derived from the sale 
and placed in a bank in O by the receiver, Creditors contest the 
jurisdiction of the district court at O. . 


A. The state injunction would not prevent the directors from 
filing a petition in good faith,® if they had such power by the law 
of the state where the corporation was organized.!® Even without 
such power creditors could not dispute it.14 Since a prerequisite 
to jurisdiction” is that the principal place of business, residence or 
domicil of the debtor be within the territorial jurisdiction of the 
court “for the preceding six months, or the greater portion there- 
of,” the question is whether or not O remains the principal place 
of business after the sale. The location of the principal place of 
business is one of fact, recitals in the charter being evidentiary 
only.¥ It has been said that the principal place of business does 


8 And see Questions Nos. 19, 20, 24, and 26. 

® Struthers Furnace Co. v. Grant (C. C.A.) 30 F.(2d) 576; In re BD. GC. Denton 
Stores Co. (D.C.) 5 F.Supp. 307. 

10 In re DeCamp Glass Casket Co. (C.C.A.) 272 F. 558. 

11 Royal Indemnity Co. y. American Bond & Mtg. Co., 53 S.Ct. 551, 289 U.S. 165, 
77 L.Ed. 1100. 

12 Bankr.Act, § 2(1), 11 U.S.C.A. § 11(1); Cf. sections 66a and 77B(a), 11 U.S. 
C.A. §§ 106(a), 207(a). Cf. section 5(c), 11 U.S.C.A. § 23(c); In re Mitchell 
& Co. (D.C.) 211 F. 778; In re Mitchell (C.C.A.) 219 F. 690. 

18In re San Antonio Land & Irrigation Co. (D.C.) 228 F. 984. See In re 
Tennessee Const: Co. (C.C.A.) 213 F. 33. 
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not shift during liquidation under a receivership.4 But it might 
be argued that after the sale of assets it shifts to the place where 
the principal business is not performed in fact.15 However, in this 
case, since the petition was filed within three months following 
the sale, the latter argument would not apply. Hence the court has 
jurisdiction. 


SECTION 3.—PERSONS EXEMPT FROM BANKRUPTCY 


Q. 4. A conducted a hardware business, lived in a town home, and 
owned an 80 acre farm which he managed. Most of the farm was 
in pasture. On it he fattened purebred cattle which he bought for 
that purpose, and which he sold on the farm at widely advertised 
sales. While insolvent he sold his hardware business and moved 
onto his farm. A year later he conveyed his town home and the 
farm to the X Bank in full payment of his debts to it. These debts 
were contracted while he was in the hardware business. He then 
took a position as clerk at $100 per month. Within four months of 
this transfer other creditors filed a petition in bankruptcy against 
him alleging a preferential transfer. Is A subject to bankruptcy? 


A. Unless the equities dictate differently, the classification of a 
debtor for bankruptcy exemption is determined as of the time of 
the act rather than either of the date of the petition or when the 
debts were contracted.1® Hence the fact that A was a wage-earner 
when the petition was filed would be no defense.!”7_ It is sometimes 
said that one who contracts debts in a nonexempt class does not 
escape bankruptcy by committing an act of bankruptcy after he 
has changed into an exempt class.4® Other courts hold that a change 
of class in good faith is permissible. 

Even if the latter view is accepted, it is questionable whether 
A’s farming activities would exempt him under the amendment of 
May 15, 1935, as one who is “primarily bona fide personally en- 
gazed * Fr. tiethe production of 1 *.<*.0* livestock,” 


14 Royal Indemnity Co. v. American Bond & Mtg. Co., supra. Cf. In re Perry 
Aldrich Co. (D.C.) 165 F. 249. : 

15 With Tiffany v. LaPlume Condensed Milk Co. (D.C.) 141 F. 444 ef. In re 

. American & British Mfg. Corporation (D.C.) 300 F. 839. 

16 First National Bank of Bode vy. Williams (C.C.A.) 31 F.(2d) 749. 

17 In re Mackey (D.C.) 110 F. 355; Bankr.Act, § 1(27), 11 U.S.C.A. § 1(27). 

18 In re Burgin (D.C.) 173 F. 726. 

19 In re Inman (D.C.) 57 F.(2d) 595; 23 Harv.Law Rev. 393; 11 Mich.Law 
Rev. 246; 32.Yale Law J. 184. 

20 Bankr.Act, §§ 75(r) and 4b, 11 U.S.C.A. §§ 208(r) and 22 (b). Cf. section 75 
(s), as amended (11 U.S.C.A. § 203(s). With In re Brown (D.C.) 182 BP. 706, 
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SECTION: 4.—ACTS OF BANKRUPTCY"! 


Q. 5. A conveyed all of his property to W in order to escape pay- 
ing an unfair demand by B. W was to sell the property and to 
pay the proceeds equally among all of A’s creditors except B. Has 
A committed an act of bankruptcy? 


A. Conveyance of all or substantially all of one’s property for 
benefit of creditors”® is actionable under section 3a(5), as amend- 
ed, 11 U.S.C.A. § 21(a)(5). In this itsstance the transfer is also 
preferential.3 An intent to prefer may be construed from the 
facts.24 A preferential transfer is not per se fraudulent, but be- 
comes actionable under section 3a(1), 11 U.S.C.A. § 21(a) (1) if it 
is made with an actual intent to hinder, delay or defraud creditors.”* 


A general assignment is an act of bankruptcy even though the 
debtor is solvent. In case of a fraudulent transfer solvency when 
the petition was filed is a defense. The burden of proving insol- 
vency rests on the petitioners when the ground is a preferential 
transfer; but when the debtor denies his insolvency and fails to 
submit to examination and to present his books for examination 
the burden is on him to prove his solvency.*® 


The fair valuation of all the debtor’s assets including exempt 
property, but excluding that which he fraudulently conveyed or con- 
cealed, is considered in determining his insolvency.?? His liabili- 
ties have been limited to provable debts.*8 


The petition must be filed within four months of the act. Wheth- 
er or not the time Jimitation runs for the date of W’s taking actual 


and Bank of Dearborn y. Matney (D.C.) 132 F. 75 cf. In re Thompson (D.C.) 
102 F. 287, and In re Dwyer (C.C.A.) 184 F. 880. 

21 See, also, Questions Nos. 2, 14, and 19. 

22 Burrill on Assignments (2d Hd.) p. 88. See Danner y. Brewer, 69 Ala. 191. 
Cf. In re Thomlinson Co. (C.C.A.) 154 F. 834. 

23 Bankr.Act, § 8a(2) and section 60a, as amended, 11 U.S.C.A. §§ 21(a) (2) and 
96(a). 

24 In re Weintraub (D.C.) 30 F.(2d) 548. 

25In re Belknap (D.C.) 129 F. 646; In re Hughes (D.C.) 183 F. 872. See In 
go Beaute Ine. (C.C.A.) 240 F. 947; Collier on Bankruptcy (18th BEd.) p. 

26 George M. West Co. v. Lea, 19 S.Ct. 836, #74 U.S. 590, 43 L.Bd. 1098, 

27In re Crenshaw (D.C.) 156 F. 638; Acme Food Co. v. Meier (C.C.A.) 153 F. 
74; Grandison y. National Bank of Commerce of Rochester (C.C.A.) 231 F. 800; 
Bankr.Act, §§ 1(15) and 19a, 11 U.S.C.A. §§ 1(15), 42(a). 

28 Lewis v. Roberts, 45 S.Ct. 357, 267 U.S. 467, 69 L.Ed. 739, 87 A.L.R. 1440; 
In re Hads (D.C.) 17 F.(2d) 813. 
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possession or that of a later filing of the instrument of transfer 
would depend upon state law.”® 


Q.6. On a petition filed in a state court by creditors, a tempo- 
rary receiver was placed in charge of the entire property of the A 
Company. The grounds were statutory. It was not stated that 
the company was insolvent, but this was the case. One month 
later the receivership was made permanent. Three and one-half 
months thereafter an involuntary petition in bankruptcy was filed 
against A. Is it in time? 


A. Since 1926 the grounds for appointing a receiver are imma- 
terial.2° But if section 3a(5), as amended (11 U.S.C.A. § 21(a) (5) 
is the basis for the petition it is too late, because the temporary 
appointment and not the permanent one was the act of bankrupt- 

_ cy.34 However, the temporary appointment may have created a 
preferential lien in favor of the petitioners.” If so, although sec- 
tion 3a(3), as amended (11 U.S.C.A. § 21 (a) (3) would not apply 
since the property was not sold, it might be urged that section 
3a(4), as amended (11 U.S.C.A. § 21(a) (4) does. The act does 
not state whether under this section the four months period*? runs 
from the creation of the lien or from one month thereafter.*4 


SECTION 5.—PETITIONING CREDITORS* 


Q.7. A owed fifteen creditors a total of $5,000. He made a gen- 
eral assignment for the benefit of those creditors who would release 
their claims against him. Fourteen joined. This left one creditor 
with an undischarged claim for $600. Within four months of the 
assignment this creditor filed a petition in bankruptcy against A. 
Should A be adjudicated a bankrupt? 


A. Provided A is not within an immune class, if he owes $1,000 
or more and has committed an act of bankruptcy, he is subject to 


29 Bankr.Act, § 3b, 11 U.S.C.A. § 21(b); In re General Footwear Corporation 
(D.C.) 54 F. (24) 654. 

80 Standard Accident Ins. Co. v. EB. T. Sheftall & Co. (C.C.A.) 53 F.(2d) 40. See 
Bankr.Act, § 1(15), 11 U.S.C.A, § 1(15). 

31In re Luxor Cab Mfg. Corporation (C.C.A.) 25 F.(2d) 644. See Park Lane 
Dresses, Inc., v. Houghton & Dutton Co. (C.C.A.) 54 F.(2d) 33. 

32 In re Cochrane & Harper Securities Co. of Boston (D.C.) 27 F.(2d) 917; 
Remington on Bankr.(4th Ed.) § 146; Collier on Bankr.(13th Ed.) p. 153. 

33 Bankr.Act, § 3b (11 U.S.C.A, § 21(b). 

34 With Jagow, 10 Wisconsin Law Rev. 479, ef. Remington on Bankruptcy (4th 
Bd.) § 150.72. 

35 See, also, Questions Nos. 17 and 19. 
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bankruptcy.3@ Three or more creditors with provable claims ag- 
gregating $500 or over in excess of securities must join in the pe- 
tition; but if the creditors are less than twelve one whose claim 
equals or exceeds such amount may file? In determining the 
number of creditors in this case, those who participated in the as- 
signment would not be counted. But the amount of indebtedness 
would be determined as of the time of the assignment.3? Hence A 
should be adjudicated a bankrupt. 


\ Q.8. A, who is insolvent, has not sufficient assets to discharge 
his debts to priority creditors. In addition to personal taxes he 
owes three workmen and a large number of general creditors. He 
paid one of the workmen in full intending to prefer him, where- 
upon the other two workmen and one of his general creditors, each 
with a claim for $200, joined in a petition in bankruptcy against 
him. Should the petition be dismissed? 


A. Since a preference was given to one member of a class, it 
would seem that the requirements of sections 59b, 60a and 3a(2) 
have been fulfilled and that the petition should be sustained. Fur- 
thermore priority creditors (section 64b, as amended, 11 U.S.C.A. 
§ 104(b) have been permitted to petition.2® However, there are dicta 
to the effect that members of a deferred class may not complain 
of a preference the recovery of which will not benefit them.*® 


SECTION 6—PROVABLE CLAIMS" 


Q.9. Should the following claims be allowed in bankruptcy: 
(1) liability of the bankrupt as surety on a note which is not due 
at date of bankruptcy; (2) a patent infringement; (3) claim for 
breach of a written and unexpired contract to supply the bank- 
rupt with his entire requirement for coal? 


A. Contingent claims are not provable in ordinary bankruptcy, 
but the claim of an indorsee against a surety is one “upon a con- 
tract express or implied” within the meaning of section 63a(4), 11 
ULS.C.A. § 103(a) (4). Hence, even though it may not be due un- 


86 Bankr.Act, § 4b, as amended (11 U.S.C.A. § 22(b). 

37 Bankr.Act, § 59b, 11 U.S.C.A. § 95(b). 

88 In re Jacobson (D.C.) 181 F. 870. 

39 In re Kootenai Motor Co., Inc. (D.C.) 41 F.(2d) 399. Cf. In re Brie City Air- 
port, Ine. (D.C.) 44 F.(2d) 673. 

40 Mills v. J. H. Fisher & Co. (C.C.A.) 159 F. 897, 16 L.R.A.(N. S.) 656. 

41 And see Quesiaus No, 13 and 19. 
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til after the period allowed for proving claims under section 57n, 
as amended (11 U.S.C.A. § 93(n), if proved in time the claim may 
be liquidated under section 63b, 11 U.S.C.A. § -103(b).# 

Although a tort judgment rendered prior to bankruptcy is prov- 
able, an unliquidated tort claim, not governed by section 63a(614), 
11 U.S.C.A. § 103(a) (614) is not a fixed liability absolutely owing 
when the petition was filed, and hence is not provable.4* However, 
section 63a(4) embraces instances where a bankrupt has obtained 
“something of value for which an equivalent price ought to be 
paid.” 44 Cases do not agree on whether or not a claimant for pat- 
ent-infringement may waive the tort and file a quasi-contractual 
claim under this section.*® 

rdinarily bankruptcy, either voluntary or involuntary, consti- 
tutes such a breach of a contract as to render a claim thereon “ab- 
solutely owing” within section 63a(1), 11 U.S-C.A. § 103(a) (1). 
But a requirement contract is said not to be breached by the vol- 
untary bankruptcy of the purchasing company, whereby its de- 
mand is terminated. On this theory the claim is not provable.*® 

In proceedings under the 1933-1934 amendments the eal ie of 
provable claims is greatly enlarged.” 


Q. 10. Within four months of A’s bankruptcy he gave B a mort- 
gage on personalty which by state law is exempt. The property 
is worth $1,000. The debt is for $2,000. For what sum may B file? 


A. According to Bankruptcy Act, § 57 (e,h), 11 U.S.C.A. § 93 
(e, h) a secured creditor is entitled to a dividend only on the un- 
secured amount of his claim. However, to be a secured creditor 
as defined in section 1(23), 11 U.S.C.A. § 1(23), “property of the 
bankrupt of a nature to be assignable under this act” must be in- 
volved in the security.48 Whether or not this condition is satis- 


42 Maynard v. Hlliott, 51 S.Ct. 890, 283 U.S. 273, 75 L.Ed. 1028; 48 Harv.Law 
Rev. 506; 21 Va.Law Rev. 947. 

43 Lewis v. Roberts, 45 S.Ct. 357, 267 U.S. 467, 69 L.Ed. 739, 37 A.L.R. 1440. 
See Bankr.Act, § 63a(6), 11 U.S.C.A. § 108(a) (6). 

44 Schall y. Camors, 40 S.Ct. 135, 251 U.S. 239, 251, 64 L.Hd. 247. 

45 Cf. Paramount Publix Corp. (D.C.) 8 F.Supp. 644, with Schiff v. Hammond 
Clock Co. (C.C.A.) 69 F.(2d) 742; 20 Iowa Law Rev., 683. 
seis In re Diniied Cigar Stores Co. of America (C.C.A.) 72 ¥.(2d) 673; 21 Va.Law 

ev. 445, 

47 See enka cE, §§ 74(a), T7(b), T7B(b), 80(b) and 68a(7), as amended (11 
U.S.C.A. §§ 202(a), 205(b), 207(b), 303(b), 103(a) (7). 

48 Ivanhoe Building & Loan Ass’n vy. Orr, 55 S.Ct. 685, 295 U.S. 243, 79 L.Bd. 
1419; In re Fay Stocking Co. (D.C.) 10 F.Supp. 968. 
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fied when property exempt by state law under section 6 (11 U.S. 
C.A. § 24) is pledged, is a matter concerning which the courts 
differ.49 A mortgage on exempt property would not constitute a 
preference.©° 


SECTION 7.—PROPERTY THAT PASSES TO THE 
TRUSTEE 


Q.11. A corporation insured the life of its president, M, in fa- 
vor of itself and paid the premiums thereon. M had no power to 
change beneficiary. The cash surrender value was canceled by 
loans. After the company went into bankruptcy M died. Who is 
entitled to the insurance? 


A. The trustee’s-title under section 70a, as amended (11 U.S.C.A. 
§ 110(a) is, in the case of insurance policies, considerably limited 
by the proviso in subsection (5), 11 U.S.C.A. § 110(a)(5). The 
Supreme Court has held that the trustee is thereby entitled only 
to the cash surrender value.5* However, when the bankrupt is 
not the insured but is the beneficiary, and when the insured has not 
the power to change beneficiary, the trustee has been held entitled 
to the net value of the policy. 


Q.12. A was domiciled in state X. Creditor B garnisheed A’s 
wages in state Y. Wages are exempt by the laws of state X, but 
not by those of state Y. A immediately filed a voluntary petition 
in state X. Prior to his adjudication he died. What is the effect 
on B’s garnishment lien, and on the right of A’s widow to her 
dower and to her statutory allowance? 


A. Death does not terminate a proceeding in bankruptcy,®4 which 
is deemed commenced on filing the petition.5> A’s personal repre- 
sentative may continue the proceeding for him.5¢ His exemption is 


zi 

49 In re Anderson (D.C.) 11 F.(2d) 380. 

50 Baumbaugh v. Los Angeles Morris Plan Co. (C.C.A.) 80 F.(2d) 816. See 
See ce v. Exchange Bank of Ft. Valley, 23 S.Ct. 751, 190 U.S. 294, 47 L.Ed. 

51 See, also, Question 22. 

52 Burlingham y. Crouse, 33 S.Ct. 564, 228 U.S. 459, 57 L.Ed. 920, 46 L.R.A. 
(N.S.) 148. See: Cohen y. Samuels, 38 S.Ct. 36, 245 U.S. 50, 62 L.Ed. 143; Fred- 
erick v. Fidelity Mutual Life Ins. Co., 41 S.Ct. 503, 256 U.S. 395, 65 L.Ed. 1009. 

53 Wolter v. Johnston (C.C.A.) 34 F. (2d) 598, 68 A.L.R. 1211, note 1215. 

54 Bankr.Act, § 8 (11 U.S.C.A. § 26). 

55 Partridge vy. Andrews (C.C.A.) 191 F. 325, 41 L.R.A.(N.S.) 123. 


56 Meek v. Centre County Banking Co., 45 S.Ct. 560, 268 U.S. 426, 69 L.Bd. 
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determined by his domiciliary law.5? While section 70a provides 
that title to exempt: property does not pass to the trustee, the prop- 
erty itself passes to him,’not for administration purposes, but for 
him to set it aside as exempt (section 47a(11), 11 U.S.C.A. § 75 
(a) (11). Hence the lien is annulled under section 67£ (11 U.S. 
C.A. § 107(£)°* although it would not be annulled if it had been 
created by contract or waiver.5® His widow’s right to her year’s 
allowance and to dower is preserved under section 8 (11 U.S.C.A. 
$126) © 


Q. 13. Creditor A has two claims to file in bankruptcy. One is 
a note for $1,000 which A received from the bankrupt more than 
one year prior to bankruptcy. The note represents A’s dividend 
in a common-law composition agreement which the bankrupt then 
entered into with all of his creditors for fifty per cent. of their 
claims. In addition to this note, the bankrupt secretly paid A $1,- 
000 to induce him to enter the agreement. A’s second claim is on 
a book account for $1,500 subsequently incurred. What are the 
rights of A and of the trustee in bankruptcy? 


A. Although there is some conflict, when a creditor receives a 
preference on one of two claims, he must surrender it before ei- 
ther claim will be allowed.64 However, since 57g, as amended (11 
U.S.C.A. § 93(g) refers to four-month transfers under either sec- 
tion 60b or 67e (11 U.S.C.A. § 96(b), 107(e), it is not applicable 
here. But as the preference was given in a composition agreement, 
as the bankruptcy court is one of equity, and as it is not shown 
that the payment was a “voluntary” one, A would at least have to 
reduce his claim on the note by the amount of the preference.® 
This would cancel the amount of the note. 

But further, since under section 70a(3), 11 U.S.C.A. § 110(a) 
(3) the trustee succeeds to the powers which the bankrupt “might 
have exercised for his own benefit,” and since the bankrupt could 
have recovered the preference,® the trustee should be able to re- 


& 


67 Bankr.Act, § 6 (11 U.S.C.A. § 24). 
58 Chicago, B. & Q. R. Co. v. Hall, 33 S.Ct. 885, 229 U.S. 511, 57 L.Ed. 1306. 
59 Lockwood yv. Hxchange Bank of Ft. Valley, 23 S.Ct. 751, 190 U.S. 294, 47 L. 


Ed. 1061. 2 

60 See: Hull y. Dicks, 35 S.Ct. 152, 235 U.S. 584, 59 L.Ed. 372; 13 Mich. Law 
Rey. 413. 

61 Bankr.Act, § 57g, as amended (11 U.S.C.A. § 93(g); In re Dix (D.C.) 267 F. 
1016. - 


6% Batchelder & Lihcoin Co. y. Whitmore (C.0.A.) 122 F. 855. _ Of sub nom, 


In re Chaplin (D.C.) 115 F. 162. 
63 Solinger vy. Earle, 82 N.Y. 393. 


b Aas Rie | oe 


72 - BANKRUPTOY 8 7 


cover it, less the total dividend which A would ultimately receive.® 
However, if the second claim should class as “new credit” within 
the meaning or spirit of section 60c (11 U'S.C.A. § 96(c), the entire 
preference could be set off against it. 

These conclusions are based on the rule that while a party to 
an unfulfilled common-law composition may file in bankruptcy for 
his original claim either when the agreement did not supersede 
the original debt,®* or when another creditor to the agreement re- 
ceived a secret preference, the preferred creditor may stand only 
on the agreement. There is contra authority. 


Q. 14. A and B are partners. Each is individually solvent, but 
the combined assets of A, B and the firm of A & B are insufficient 
to pay the individual and the firm debts. A executed a mortgage 
on his farm to a firm creditor to secure a debt owed by the firm. 
A still had sufficient assets to pay his individual creditors in full. 
Does this act subject the firm or any of the partners to bankruptcy? 
If the firm is in bankruptcy within four months of this act, could 
its trustee set aside the mortgage? 


A. Since A is individually liable for firm debts; he is subject to 
bankruptcy ; ®* but B has committed no act for which he can be 
adjudged bankrupt. On the theory that under section 5f (11 
U.S.C.A. § 23(f) this farm is a firm asset, it may be argued that 
the execution of the mortgage was a preferential transfer of firm 
assets by a partner, and hence that it was an act of pete by 
the firm. But it has been held otherwise.” 

If the firm is in bankruptcy within four months a similar appli- 
cation of section 5f would permit the firm’s trustee to set aside 
the mortgage.7! It might also be urged that the power of the 
firm’s trustee to marshal assets under section 5g (11 U.S.C.A. § 


64 Page v. Rogers, 29 S.Ct. 159, 211 U.S. 575, 53 L.Hd. 332. 

65 See Walker vy. Wilkinson (C.C.A.) 296 F. 850; Remington on Bankruptcy 
(4th Ed.) §§ 1843-1853. Cf. In re Chaplin, supra. 

66 Cf: In re Clarence A. Nachman Co., Inc. (C.C.A.) 6 F.(2d) 427; Brown v. 
Farnham, 51 N.W. 377, 48 Minn. 317. See In re Mirkus (C.C.A.) 289 FP. 732, 31 
A.L.R. 435. 

67 See: Hanover Nat. Bank of City of New York v. Blake, 37 N.B. 519, 142 N.Y. 
404, 27 L.R.A. 33, 40 Am.St.Rep. 607; Huckins vy. Hunt, 138 Mass. 366. 

68 Mills v. J. H. Fisher & Co. (C.C.A.) 159 F. 897, 16 L.R.A.(N.S.) 656, 

“4 69In re Meyer (C.C.A.) 98 F. 976. Cf. Yungbluth vy. Slipper (C.C.A.) 185 F. 

7. 

70 Mills v. J. H. Fisher & Co., supra. 

71 Fort Pitt Coal & Coke Co. v. Diser (C.C.A.) 239 F. 443. 
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23(g) strengthens his power to set aside the mortgage. But such 
a construction of section 5g is a strained one.” 

Where by state law, -firm and individual creditors share equally 
in a partner’s property, the trustee may recover by reason of sec- 
tion /0e, as amended (11 U.S.C.A. § 110(e).% But aside from 
this situation, since sections 57g, 60b, 67e and 70e, to which the 
trustee might look for his power, refer either to acts by the bank- 
rupt or to his creditors,’* those cases which deny to the firm’s trus- 
tee the power to set aside a partner’s mortgage on his own prop- 
erty, even when executed in favor of a firm creditor,”> come nearer 
to the wording if not to the spirit of the Bankruptcy Act. 

Since the firm is in bankruptcy, section 5h (11 U.S.C.A. § 23(h) 
pews not apply and the trustee could take possession of A’s prop- 
erty.”6 


Q. 15. A while insolvent mortgaged a herd of cattle to B to se- 
cure a preexisting debt. A retained possession. The mortgage 
was not then recorded. Later C, another of A’s creditors, with- 
out notice of the mortgage, levied execution on the cattle. The 
sheriff took and still retains possession. ‘Thereafter and more 
than four months after delivery of the mortgage, B recorded it. 
By state statute an unrecorded chattel mortgage is valid against 
all except purchasers, mortgagees and attaching creditors who are 
without notice. Soon thereafter A became a voluntary bankrupt. 
What are the trustee’s rights to this property? 


A. The trustee’s position under section 47a(2) attaches at the 
moment of bankruptcy,” at which time the cattle were not in the 
court’s custody. Hence his powers thereunder are those of a 
“judgment creditor holding an execution duly returned unsatis- 
fied.” But as the state law protects judgment creditors only when 


they have actually attached, this section is of no assistance. 


Further, most courts hold that for a trustee to set aside a pref- 


72 See: Collier on Bankruptcy (13th Ed.) p. 259; Remington on Bankruptey (3d 
Hd.) § 2929. 

73 Miller vy. New Orleans Acid & Fertilizer Co., 29 S.Ct. 176, 211 U.S. 496, 53 L. 
Ed. 300. 

74 Cf. Bankr.Act, § 47a(2), as amended (11 U.S.C.A. § 75(a) (2). 

75 Credito y Ahorro Ponceno y. Gorbia (C.C.A.) 25 F.(2d) 817; Rubenstein y. 
Lottow, 107 N.E. 718, 220 Mass. 156. 

76 Francis v.. McNeal, 33 S.Ct. 701, 228 U.S. 695, 57 L.Ed. 1029, L.R.A.19155, 
706. 

77 Martin v. Commercial National Bank of Macon, Ga., 38 S.Ct. 176, 245 U.S. 
513, 62 L.Ed. 441; 9 Minn.Law Rev. 54. See Fairbanks Steam Shovel Co. v. Wills, 
86 S.Ct. 466, 240 U.S. 642, 60 L.Hd. 841. 
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erential transfer under section 60b, as amended (11 U.S.C.A. § 96 
(b) because of an instrument that was recorded within four months 
of bankruptcy, such recording must be “required” in order to be 
valid as to him, as distinguished from being merely “permitted.” 8 
If this theory is followed the mortgage is valid against the trus- 
tee. But under section 67f, as amended (11 U.S.C.A. § 107(f) the 
trustee may preserve C’s lien for the benefit of the estate, if it was 
obtained within four months of bankruptcy.”® 


Q. 16. Within four months of his bankruptcy A paid firm B the » 
full amount of his debt to it ($500), since when he bought on credit 
$700 worth of merchandise, the amount still outstanding. Further, 
within four months he drew his check on his funds in the X Bank 
for $2,000, which check he gave to the Bank in discharge of a note 
which he owed it. Since then he deposited $5,000 in the Bank 
and withdrew $3,000. His balance at the time of his bankruptcy 
was $7,000. He owes the Bank $10,000. May the trustee recover 
any of these sums? 


A. A trustee may recover a payment under section 60b, as 
amended (11 U.S.C.A. § 96(b) as preferential if the debtor was in- 
solvent when it was made and if the creditor had reasonable cause 
to believe that the payment would effect a preference over other 
creditors of the same class. “The actual effect of the payment 
as determined when bankruptcy results” is controlling.®® But un- 
der section 60c (11 U.S.C.A. § 96(c) if B’s extension of credit was 
in good faith the trustee could recover nothing from him.®4 


The requirement of knowledge would also apply to the bank pay- 
ment before it could be classed as a voidable preference. But - 
further, the payment by check on the deposit might be treated as 
a set-off under section 68 (11 U.S.C.A. § 108), hence not recover- 
able.®* The banker’s lien or right of set-off would also apply to the 
bank balance, if the balance was accumulated in regular course of 


78 Hartford Accident & Indemnity Co. y. Coggin (C.C.A.) 78 F.(2d) 471. Con- 
tra, In re Jackson (D.C.) 9 F.Supp. 717. See 44 Yale Law Journal, 109. 

79 See Moore v. Bay, 52 S.Ct. 3, 284 U.S. 4, 76 L.Ed. 133, 76 A.L.R. 1198; Scott, 
18 Virginia Law Review, 249. Cf. In re Neumaier (D.C.) 11 F.Supp. 341. See 
First Nat. Bank v. Live Stock Nat. Bank (C.C.A.) 31 F.(2d) 416. 

80 Palmer Clay Products Co. v. Brown, 56 8.Ct. 450, 297 U.S. 227, 80 L.Ed. 655 
(1936); 3 Univ. of Chicago Law Rev., 138. See Pyle v. Texas Transport & Termi- 
nal Co., 35 S.Ct. 667, 238 U.S. 90, 59 L.Ed. 1215; Bankr.Act. § 57g, as amended 
(11 U.S.C.A. § 93(g). 

81 Walker y. Wilkinson (C.C.A.) 296 F. 850. 

82 See Studley v. Boylston National Bank of Boston, 33 S.Ct. 806, 229 U.S. 523, 
57 L.Hd. 1318. Cf. Eager, 10 Va.Law Rev. 575, with 15 Mich.Law Rey. 249. 


° 


aa pa , BANKRUPTCY q5 


business, that is if it was not made in contemplation of setting it off 
upon bankruptcy.®8 


Q. 17. (1) Two years ago, while A was insolvent, his wife insured 
his life for her benefit. She paid the premiums out of savings which 
she effected from the household allowance which A gave her. (2) 
B became surety on an appeal bond for A in return for which A 
promised to indemnify B. Contemplating forfeiture of the bond, 
A conveyed all of his property to his wife. Upon A’s forfeiture and 
payment by B, he filed an involuntary petition against A within 
four months of this transfer. Subsequently A died and his wife 
was paid the face value of the policy. Is B a proper petitioner? 
If so, what are the trustee’s powers? 


A. Although there is not complete agreement on whether a pe- 
titioner may qualify on a claim that arises after the alleged act, a 


_ surety whose claim is contingent at the time of a fraudulent con- 


veyance may be a petitioner.84 The trustee could recover the fraud- 
ulent transfer of property for the benefit of the estate under sec- 
tion 67e, as amended (11 U.S.C.A. § 107(e). . 
The widow’s claim to insurance is based on the theory that the 
premium money was a gift.85 As to her savings that antedated 
four months, state law through section 70e, as amended (11 U. 
S.C.A. § 110(e) controls. The trustee must show that the husband 
was insolvent when the money was given, and that creditors as to 
whom such transfers were fraudulent, are still unpaid.8* State 
statutes should be consulted.87 Some exempt the face of a policy 
plus interest, but not premiums paid in fraud of creditors; others 
exempt a limited amount of insurance, or insurance purchased 
with a limited amount of premiums. In absence of statute some 
courts limit recovery to total premiums paid in fraud plus interest, 
while others allow insurance bought with such funds to be re- 
covered. Some permit a reasonable use of income for the purchase 
of insurance, and require a showing of fraudulent intent by the 
insured before the beneficiary can be deprived of proceeds. 


88 Citizens’ National Bank of Gastonia v. Lineberger (C.C.A.) 45 F.(2d) 522. 
See Kolkman y. Manufacturers’ Trust Co. (C.C.A.) 27 F.(2d) 659. 

84 American Surety Co. of New York v. Marotta, 53 S.Ct. 260, 287 U.S. 518, 77 
L.Ed. 466; 46 Harv.Law Rev. 844; Bankr.Act, § 59b (11 U.S.C.A. § 95(b); See: 
Remington on Bankruptcy (4th Hd.) § 235; Collier on Bankruptcy (13th Ed.) p. 
1213. 

85 See Milkman vy. Arthe (C.C.A.) 223 F. 507. 

86 See Glenn, The Law of Fraudulent Conveyances, e. XVIII. - 

87 And see Bankr.Act, § 6 (11 U.S.C.A. § 24). 

88 Cf: Central Nat. Bank of Washington v. Hume, 9 8.Ct. 41, 128 U.S. 195, 32 I, 
Ed. 370; Ross v. Minnesota Mutual Life Ins. Co., 191 N.W. 428, 154 Minn. 186, 


76 BANKRUPTCY at ts 


Payment by the insurance company in absence of knowledge 
should exempt it from liability.®® / 


Q.18. The B Co. gave its note for $4,000 to the D Co. in pay- 
ment for machinery. The D Co. indorsed the note and discounted 
it at the X Bank. The note and indorsement were renewed upon 
the D Co. giving collateral security to the bank. Later and with- 
in four months of the bankruptcy of the B Co., the D Co. paid 
the bank the face value of the note and took back its collateral. 
Is D’s payment recoverable by B’s trustee in bankruptcy; and if 
so in what court? 


A. For a trustee to recover a preferential transfer, it must have 
‘depleted the bankrupt’s estate. Since the money paid by D was 
not a loan to the B Co. there was no depletion, hence no prefer- 
ence. Nor could it be recovered on any theory of fraud.% 

Under section 23b, as amended (11 U.S.C.A. § 46(b) the trustee 
must sue where the bankrupt might have sued, except where he 
sues under sections 60b, 67e or 7Oe, or where the defendant con- 
sents to suit in the federal court. Since the theory here would be 
either that of preference or fraud, the trustee could sue either in 
the federal or the state court. As the claim would be disputed 
the action must be plenary.*% 


SECTION 8.—CORPORATE REORGANIZATION UNDER 
SECTION 77B (11 U.S.C.A. § 207) 


Q.19. The A. Co., which is insolvent only in that it cannot pay 
its debts as they mature, has for six months been in the hands of 
a receiver appointed by a state court. Three creditors, dissatisfied 
with the equity proceedings, wish to take advantage of the Bank- 
ruptcy Act. May this be accomplished? One creditor owns a $500 


831 A.L.R..46; Merchants’ & Miners’ Transportation Co. vy. Borland, 31 A. 272, 53 
N.J.Bg. 282. See: Williston, 25 Am.Law Rey. 185; Vance on Insurance (2d Ed.) 
pp. 621-626. 

89 See Frederick v. Fidelity Mutual Life Ins. Co., 41 S.Ct. 508, 256 U.S. 395, 65 
L.Ed. 1009; 35 Harv.Law Rev. 80. 

90 National Bank of Newport v. National Herkimer County Bank, 32 S.Ct. 633, 
225 U.S. 178, 56 L.Hd. 1042; Bankr.Act, § 60b, as amended (11 U.S.C.A. § 96 
(b). 

91 Cf. Dean vy. Davis, 37 S.Ct. 180, 242 U.S. 488, 61 L.Ed. 419. 

92 Schumacher v. Beeler, 55 S.Ct. 230, 293 U.S. 367, 79 L.Ed. 213. 

93 Taubel-Scott-Kitzmiller Co., Inc., v. Fox, 44 S.Ct. 396, 264 U.S. 426, 68 L.Ed. 
770. 
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bond which is in default. Another is the landlord, whose lease 
has just been surrendered by the receiver, with all installments of 
rent paid to date. The lease contains a covenant, which under 
such circumstances subjects the lessee to liquidated damages equal 
to the reserved rental less fair rental value for the residue of the 
term. The third is the owner of 8 shares of preferred stock on 
which a dividend of $1 a share has been declared but not paid, and 
for all of which a contract to retire at $105 has been breached. 


A. Granted the corporation is subject to bankruptcy,®4 a volun- 
tary petition would fail for want of an-appropriate act; the re- 
ceivership is more than 4 months old and the firm is not insolvent 
in the bankruptcy sense.®° Also, due to the age of the receiver- 
ship, a voluntary petition would be impractical if administration of 
corporate assets is desired.%* However, should the creditors seek 
reorganization under section 77B, the Corporate Reorganization 
Act, the corporation would be sufficiently insolvent, the age of 

the receivership would be immaterial, and it would not be neces- 
sary to show an act of bankruptcy if the receivership was in 
equity.” Three creditors whose provable claims in excess of any 
security aggregate at least $1,000, might file a petition.°® The 
bondholder could qualify.%® The lessor’s damage claim is provable 
in an amount not exceeding the value of rent under the lease for 
three years from date of the surrender.1 The preferred stockhold- 
er would probably qualify as to the unpaid dividends,” but not-as to 
the contract to retire stock.’ 


; 94 Bankr.Act § 4b, as amended and section 77B(a) (11 U.S.C.A. §§ 22(b), 207 
(a). Cf. section 77(a), as amended (11 U.S.C.A. § 205(a). 

95 Bankr.Act, §§ 3a(5), 4b, as amended and section 1(15), 11 U.S:C.A. §§ 21(a) 
(5), 22(b), 1(15). 

96 Blair v. Brailey (C.C.A.) 221 F. 1. Cf. Miller vy. Potts (C.C.A.) 26 F.(2d) 
851. 

97 Bankr.Act, § 77B(a), 11 U.S.C.A. § 207(a); cf. section 3b, and section 77 (a), 
as amended (11 U.S.C.A. §§ 21(b), 205(a). Duparquet Huot & Moneuse Co, v. 
Evans, 56 S.Ct. 412, 297 U.S. 216, 80 L.Ed. 591. See In re 211 East Delaware 
Place Bldg. Corporation (D.C.) 14 F.Supp. 96 (1986); 31 Ill.Law Rey. 256. 

98 Bankr.Act, § 77B(a), 11 U»S.C.A. § 207(a); ef. section 59b and section 77 
(a), as amended (11 U.S.C.A. §§ 95(b), 205(a). 

99 See In re Surf Bldg. Corp. (D.C.) 11 F.Supp. 295. 

1 Irving Trust Co. v. A. W. Perry, Inc., 55 8.Ct. 150, 293 U.S. 307, 79 L.Ed. 379. 
Cf. Miller v. Irving Trust Co., 56 S.Ct. 189, 296 U.S. 256, 80 L.Hd. 211. See Bankr. 
Act, §§ 74(a), 77(b), as amended and sections 68a(7), 77B(b), 80(b) (11 U.S.C.A. 
§§ 202(a), 205(b), 103(a) (7), 207(b), 303(b). See: Friendly, 48 Harv.Law Rey. 
pp. 62 et seq.; Jacobson, 45 Yale Law Journal, 422; 44 Yale Law Journal, 670. 

2See Bryan v. Welch (C.C.A.) 74 F.(2d) 964. 

8In re Piccadilly Realty Co. (C.C.A.) 78 F.(2d) 257. In re Arcadia Furniture 
Co. (D.C.) 12 F.Supp. 477. Cf. In re Lehrenkrauss Corporation (D.C.N.Y.) 
10 F.Supp. 14; 34 Mich.Law Rev. 114. 
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Q.20. A is a corporation of state X. Its principal assets are 
located in state Y, but its principal place of business is in state 
Z. Creditors of the corporation filed a petition for reorganization 
under section 77B of the Bankruptcy Act, in the federal court 
of Y. Prior to adjudication on this petition, the corporation filed 
a similar petition in the federal court of Z. Has the court at Z 
jurisdiction to sustain the petition? 


A. Petitions for corporate reorganization may be filed “in any 
territorial jurisdiction in the state” of incorporation, or at the prin- 
cipal place of business, or where the principal assets are located.* 
With the possible exception of when the first petition is in ordinary 
bankruptcy,® the filing of an involuntary petition under section 
77B does not prevent the subsequent filing of a voluntary one 
elsewhere.® Providing the latter petition was filed in good faith 
and the jurisdictional requirement of “principal place of business” 
is established, the court at Z may properly proceed to sustain 
the petition. In such a situation priority of approval rather than 
of filing determines the right to retain jurisdiction. This conclu- 
sion can be reached by a construction of section 77B(a), 11 US. 
C.A. § 207(a) alone, but it is further strengthened by subsections 
(k) and (0), (11 U.S.C.A. § 207 (k, 0), which make section 32 (11 
U.S.C.A. § 55) and General Order 6 (11 U.S.C.A. following section 
53) applicable.? Transfer of the proceedings later to a more con- 
venient jurisdiction is discretionary.® 


Q.21. The A Corporation filed a voluntary petition under sec- 
tion 77B, but did not accompany it with a proposed plan for re- 
organization. Later two plans were presented and rejected. A 
third plan provided among other things that: (1) general credi- 
tors should accept preferred stock in the new corporation, pur- 
chased at an 80 per cent. valuation of their claims; (2) secured 
creditors should either retain their security in the new company 


4 Bankr.Act, § 77B(a), 11 U.S.C.A. § 207(a). Cf. section 2(1), as amended, 11 
U.S.C.A. § 11(1). 

5 See Weiner, 34 Columb.Law Rev. 1173, 1176; 44 Yale Law J. 885. 

6 Cf. involuntary petition after a debtor’s petition: Bankr.Act, § 77B(a), 11 U.S. 
C.A. § 207(a); 49 Harv.Law Rev. 1111, 1121. 

7 Hamilton Gas Co. v. Watters (C.C.A.) 75 F.(2d) 176; In re Kelly-Springfield 
Tire Co. (D.C.) 10 F.Supp. 414; Id. (D.C.) 10 F.Supp. 419; Tondel, 20 Minn.Law 
Rev. 506; 44 Yale Law J. 1471; 21 Va.Law Rev. 949. See: In re Rodgers-Meyers 
Furniture Co. (D.C.) 46 F.(2d) 121; 9 Tex.Law Rev. 601. as 

8 In re Midland United Co. (D.C.) 8 F.Supp. 92; In re Botany Consol. Mills, Inc. 
Nes 10 F.Supp. 267. See In re Southern States Finance Co. (D.C.) 19 F.(24) 
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and have their claims similarly scaled down to 80 per cent., or 
be paid 80 per cent. face value—but could not foreclose. General 
creditors accepted in amount of 60 per cent. of their claims; the 
remainder objected. All secured creditors objected. The corpora- 
tion’s assets were less than $100,000, bonded indebtedness exceed- 
ed $300,000, unsecured claims amounted to $100,000. Reorganiza- 
tion would reduce current losses 25 per cent. The trial. court ap- 
proved the plan. Appealed. 


A. Creditors may properly object to the adoption of a reor- 
ganization plan and may appeal as of grace under section 24b, 
as amended (11 U.S.C.A. § 47(b).® The inclusion of unsecured 
creditors in the plan is not unfair, provided prior classes are also 
included and treated fairly..° Confirmation of a plan binds non- 
accepting as well as accepting members, and ordinarily depends 
on an acceptance by at least two-thirds in amount of claims in 
any included class. However, acceptance is dispensed with among 
other instances when the plan “will in the opinion of the judge, 
under and consistent with the circumstances of the particular case, 
equitably and fairly provide such protection.” 4 

Good faith is required. But neither a failure to submit a plan 
with the petition, nor the successive offering of plans necessarily 
establishes bad faith.’® However, good faith is sometimes defined 
in terms of feasibility rather than of honest purposes.!8 Such an 
attitude would sufficiently justify reversing the trial court, since 
an adoption of this plan would result merely in reducing losses 
25 per cent. Further, the forcing of secured creditors into a plan 
against their consent and the depriving them of their right to fore- 
close have been held to violate due process." 


9 Bankr.Act, § 77B(c) (11), 11 U.S.C.A. § 207(e) (11); Meyer v. Kenmore Gran- 
ville Hotel Co., 56 S.Ct. 405, 297 U.S. 160, 80 L.Ed. —. 

10 Bankr.Act, § 77B(f) (1), 11 U.S.C.A. § 207(f) (1); Friendly, 48 Harvard LR. 
89, 79; Gerdes, 12 N.Y.U.Law Q.R. 1, 23; 35 Columb.Law Rev. 391, 549; 34 Mich. 
Law Rev. 992. 

11 Bankr.Act, § 77B(b) (5), (g), 11 U.S.C.A. § 207(b) (5), (g). 

12In re Surf Bldg. Corporation (D.C.) 11 F.Supp. 295; In re Kelly-Springfield 
Tire Co. (D.C.) 10 F.Supp. 414. Cf. In re 235 West 46th "St. Co., Ine. (C.C.A.) 74 
F.(2d) 700. 

13 In re Tennessee Pub. Co. (C.C.A.) 81 F.(2d) 463, sub. non. Tennessee Pub. 
Co. v. American Nat. Bank, 57 S.Ct. 85, 81 L.Ed. —, 3 Un. of Chicago L.Rev. 
660; 21 Cornell Law Q. 626, 84 U. of Pa.L.Rev. 780. Cf. In re South Coast 
Co. (D.C.) 8 F.Supp. 48. See 48 Harv.Law Rev. 283. 

14 See Tennessee Pub. Co. v. American Nat. Bank, supra. See Continental 
Tllinois Nat. Bank & Trust Co. v. Chicago, R. I. & P. R. Co., 55 S.Ct 595, 294. 
U.S. 648, 79 L.Ed. 1110; 84 U. of Pa.Law Rev. 780; 30 IL.Law Rey. 149, 150, 
240 aes 34 Mich. Law Rey. 1201 (1936). 
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SECTION 9.—SUITS BY AND AGAINST THE BANKRUPT 
OR TRUSTEE 


Q. 22. A, a bankrupt, failed to schedule a mortgage on B’s land, 
believing it to be worthless. The trustee did not know of the mort- 
gage. Four years after A was discharged and the estate closed, 
A sued to foreclose the mortgage, which now is of sufficient value 
to cover the debt for which it was given. May A properly fore- 
close? 


A. Under section 70a, as amended (11 U.S.C.A. § 110(a) the 
trustee succeeds to the bankrupt’s title. This title revests in the 
bankrupt in case of a composition agreement (section 70f (11 U.S. 
C.A. § 110(f). But except for this section and section 70a(2), as 
amended (11 U.S.C.A. § 110(a)(2), regarding patents, copyrights 
and trademarks, there is\no other provision in the act which re- 
vests title in the bankrupt. When a trustee knows of an alleged 
asset but abandons it, the bankrupt may sue on the theory that 
the abandonment reinvests him with title5 But there can be no 
reinvestment when the asset was fraudulently concealed.® And 
since the mortgage in this case was not brought to the trustee’s 
attention, the abandonment theory cannot be used. It might be 
urged that the only method for realizing on the mortgage is for 
the estate to be reopened and for a trustee to foreclose.” How- 
ever, it has been held that since the trustee’s title is only in trust, 
upon his discharge title revests in the original owner, subject to 
reopening the bankruptcy proceeding.® 


Q. 23. While A was insolvent in the equity but not in the bank- 
ruptcy sense, he gave B a mortgage on his farm intending to prefer 
him. Within four months thereof he filed a petition in bankruptcy. 
Prior to the appointment of a trustee, while A’s property was held 
by a receiver in bankruptcy, C, another of A’s creditors, sued A and 
B under a state statute which permitted the recovery of such a 
transfer for the benefit of all the debtor’s creditors. B moves that 
the suit be dismissed. 


15 Dushane y. Beall, 16 S.Ct. 637, 161 U.S. 513, 40 L.Ed. 791. 

16 First Nat. Bank of Jacksboro vy. Lasater, 25 S.Ct. 206, 196 U.S. 115, 49 L.Ba. 
408. 

17 Bankr.Act, § 2(8), as amended and section 11d (11 U.S.C.A. §§ 11(8), 29 
(d). See Remington on Bankruptcy (3d Hd.) §§$ 2346, 2979. 

18 Mills Novelty Co. v. Monarch Tool & Mfg. Co. (C.C.A.) 49 F.(2d) 28; Stipe 
y. Jefferson, 257 N.W. 99, 192 Minn. 504, noted in 19 Minn:Law Rev. 470. 
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A While the appointment of a trustee in bankruptcy supersedes 
the right of any creditor to bring suit under state law to recover 
the bankrupt’s property, that right now vesting exclusively in the 
trustee, the creditor’s right is not superseded prior thereto. 
Some courts hold that a receiver in bankruptcy may not sue to re- 
cover property held adversely.2® Subsequently the trustee may 
want to intervene and prosecute the action for the benefit of the 
estate,”1 but the mere appointment of the trustee is not sufficient 
reason for suspending or terminating the state action. Nor is 
section lla (11 U.S.C.A. § 29(a) strictly in point, as it deals with, 
restraining actions against bankrupts, founded on claims “from_ 
which a discharge would be a release.” *8 Hence C’s suit was well 
brought.*4 


Q. 24. Creditor A filed a foreclosure action in a state court 
against B, whereupon B filed a composition action under section 74 
(11 U.S.C.A. § 202). May the bankruptcy court enjoin further 
action in foreclosure and also the sale of any of B’s pledged col- 
lateral which A holds? 


A. Under the authority of Issacs v. Hobbs Tie & Timber Co.”® 
bankruptcy does not interfere with a previous foreclosure action; 
and there is considerable authority to the effect that holders of 
collateral may exercise their power of sale subsequent to bank- 
ruptcy without prior court leave.2® However, under section 74m, 
as amended (1 U.S.C.A. § 202(m) the bankruptcy court has ex- 
clusive jurisdiction over the debtor’s property wherever located, 
even though it is in the custody of another court; *? and the sale of 
pledged collateral has been restrained when its possession by the 


19 Frost v. Latham & Co. (C.C.) 181 F. 866. 

20 In re Kolin (C.C.A.) 184 F. 557. Contra, Rivoli Drug Co. v. Lynch (C.C.A.) 
50 F.(2d) 536, 41 Yale Law Journal 462. See: Remington on Bankruptcy (4th 
Eid.) § 453; 2 Collier on Bankruptey (13th Hd.) pp. 1777-1779. 

21 Winters National Bank & Trust Co. y. Midland Acceptance Corporation, 191 
N.E. 889, 47 Ohio App. 324. 

22 Connell y. Walker, 54 S.Ct. 257, 291 U.S. 1, 78 L.Ed. 613. 

23In re Vadner (D.C.) 259 F. 614. : 

24 See 1 Ohio State University Law J. 287; 2 Am.Bankr.Rev. 50. 

2551 S.Ct. 270, 282 U.S. 734, 75 L.Hd. 645. 

26 Kerr vy. Southwestern Lumber Co. of New Jersey (C.C.A.) 78 F.(2d) 348. 
Contra In re Henry (D.C.) 50 F.(2d) 453. See 41 Yale Law J. 445. 

27In re Jacobs (D.C.) 7 F.Supp. 749; 29 Ill.Law Rev. 1084. See Bankr.Act, §§ 
75(0), 77B(c) (10), 11 U.S.C.A. §§ 203(0), 207(c) (10). 
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bankruptcy court was deemed necessary in a railroad reorganiza- 
tion proceeding (section 77, as amended [11'U.S.C.A. § 205]).*8 


SECTION 10.—DISCHARGE FROM DEBTS 


Q. 25. The confirmation of A’s composition in bankruptcy under 
section 74(g), 11 U.S.C.A. § 202(g) is contested: (1) Because 
some of the debts were included by him in a former bankruptcy 
proceeding, brought within six years, in which his attorney through 
oversight failed to petition for a discharge; and (2) that one of 
the subsequent debts was on a contract which A entered into with 
his wife for her support. This contract was entered into in con- 
templation of an uncontested divorce which A obtained from his 
wife, but it was not actually executed until after the divorce decree 
was rendered, and formed no part of the decree. The contract 
gave the divorced wife an allowance for her support as long as 
she remained single. What is the proper ruling? Suppose the 
ground of objection is that A received a discharge in bankruptcy 
within six years? 


A. Most cases hold that a subsequent court will not consider 
the grounds on which a prior one failed to grant a discharge in 
bankruptcy. On this theory a discharge would be denied as to 
the debts which existed prior to the first proceeding, but would be 
granted as to subsequent debts, provided they were both provable 
and dischargeable.® The contract would not be dischargeable 
either because it was a substitute for an alimony decree (section 
17(2), as amended, 11 U.S.C.A. § 35(2), or because its duration was 
dependent on the contingency of remarriage.*° 

In ordinary bankruptcy proceedings it has been held, not with- 
out dissent, that a composition discharge under section 14c (11 
U.S.C.A. § 32(c) constitutes a “discharge in bankruptcy” and hence 
should not be granted within six years of a former discharge.?! 


28 Continental Illinois Nat. Bank & Trust Co. y. Chicago R. I. & P. Ry. Co., 55 
S.Ct. 595, 294 U.S. 648, 79 L.Hd. 1110; 48 Harv.Law Rev. 1480; 84 U. of Pa.Law 
Rev. 992. 

29 In re Brislin (D.C.) 10 F.Supp. 181; 20 St. Louis Law Review 178; Bankr. 
Act, §§ 14, 17, 63, as amended (11 U.S.C.A. §§ 32, 35, 103). Cf. Prudential Loan & 
Finance Co. v. Robarts (C.C.A.) 52 F.(2d) 918. 

30 Dunbar vy. Dunbar, 23 8.Ct. 757, 190 U.S. 340, 47 L.Hd. 1084. See In re Rid- 
der (C.C.A.) 79 F'.(2d) 524, 103 A.L.R. 719, certiorari denied Ridder y. Ridder, 56 
S.Ct. 599, 80 L.Ed. 652. 

31 Rosenberg v. Borofsky (C.C.A.) 295 F. 500. Contra, In re Goldberg (C.C.A.) 
53 F.(2d) 454, 80 A.L.R. 399. See: 32 Columb.Law Review, 127; 41 Yale Law 
J., 637; Bankr.Act, §$ 12d(2), 14b(5), 11 U.S.C.A. §§ 30(d) (2), 32(b) (5). 
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A similar argument would carry over the prohibition to a confirma- 
tion of a composition under section 74g.8* 


Q. 26. Suit in a state court on an assignment of future wages. 
Defense, a discharge in bankruptcy. Reply that the discharge: 
(1) Did not affect the previous lien of the assignment; (2) that 
it was within six years of a previous one, land hence was void. 
Would the bankruptcy court assist the debtor? What will the state 
court rule? 


A. There is a minority state doctrine that a discharge does not 
affect a lien created by an assignment of wages. Hence, while or- 
dinarily a federal court will not interfere with a state action in 
which a discharge in bankruptcy may be used as a defense, yet 
in order to prevent the enforcement of this local rule, a bankruptcy 
court will enjoin an action to recover wages earned after adjudica- 
tion.3 y 

It is not clear whether a court which discharges a debtor within 
six years of a former discharge acts without jurisdiction and hence 
the discharge is void, or whether the provision against such a sub- 
sequent discharge is one of defense only, to be raised if at all at 
the hearing for discharge. A discharge within six years has been 
held to be a good defense in a state court.34 


32 In re Greenman (D.C.) 10 F.Supp. 452. See 28 Il.Law Rev. 553. 

83 Local Loan Co. v. Hunt, 54 S.Ct. 695, 292 U.S. 234, 78 L.Ed. 1230, 93 ALL.R. 
195; 29 Ill.Law Review 520. Cf. In re Devereaux (G.C.A.) 76 F.(2d) 522. See 
Remington on Bankruptcy (4th Ed.) § 3454; Jud.Code, § 265 (28 U.S.C.A. § 379): 
Bankr.Act, § 2 (15), as amended (11 U.S.C.A. § 11 (15). 

34 Matawan Bank y. Feldman, 174 A. 442, 12 N.J.Mise. 785. See 44 Yale Law 
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1. Jurisdiction over Things—Domicile—Administration of Estates, p. 84. 
2. Jurisdiction over Persons—Res Judicata, p. 85. 

3. Jurisdiction over Business Associations, p. 88, 

4. Jurisdiction over Domestic Relations, p. 90. 

5. Law of the Forum—Extent Applicable, p. 91. 

6. Foreign Law Governing Business Relations, p. 93. 

7. Foreign Law Governing Property Relations, p. 95. 

8. Foreign Law Governing Injuries to Persons and Things, p. 97. 

9. Foreign Law Governing Domestic Relations, p. 100. 


SECTION 1.—JURISDICTION OVER THINGS-—-DOMICILE 
—ADMINISTRATION OF ESTATES 


Q.1. A owned a house in state T in which he spent the greater 
portion of the year while looking after his business interests in 
that state. He also owned a house in state U in which he spent 
from two to three months of each winter, and a house in state V 
in which he spent from two to three months each summer. At 
A’s death, the estate, in addition to the above mentioned realty, 
consisted of a ranch in state X, a valuable collection of paintings 
temporarily located for exhibition purposes in state Y, and shares 
in a corporation of state Z evidenced .by negotiable share cer- 
tificates kept in a safe deposit box of a trust company in state T. 
A left no will. Where may the estate be administered? 


A. It is necessary to apply for the appointment of an adminis- 
trator in each state in which the decedent owned land if by statute 
in that state land is subject to administration. Restatement of 
Conflict of Laws, § 487. 

Although in the present case, the decedent has several homes, 
the principal home appeared to be in state T. The T administra- 
tor will thus be the domiciliary administrator. Restatement of 
Conflict of Laws, § 24. It may be necessary to secure the appoint- 
ment of an administrator in state Y although if there are no local 
creditors, the person in charge of the paintings may safely trans- 
fer the collection to the domiciliary administrator. Restatement of 
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Conflict of Laws, § 475. Although state Z has jurisdiction to ad- 
minister the shares (Baker v. Baker, Eccles & Co., 37 S.Ct. 152, 
242 U.S. 394, 61 L.Ed. 386), the physical presence of the share 
certificates in state T subjects both the certificates and the shares 
represented thereby to the jurisdiction of that state. Lockwood 
v. United States Steel Corporation, 103 N.E. 697, 209 N.Y. 375, 
L.R:A.1915C, 471; Norrie v. Lohman \(C.C.A.) 16 F.(2d) 355. 


Q.2. D, a married woman abandoned by her husband without 
cause under the law of.the state X in which they had lived since 
marriage, returns to her native state Y to live with her parents. 
She dies in state Y, leaving a will which disposes of her personal, 
estate and a small farm located in Z, which she had inherited from 
her father. Where must the decedent’s will be probated? 


A. A will disposing of land should be probated in the state where 
the land is. Parnell v. Thompson, 105 P. 502, 81 Kan. 119, 33 
L.R.A.(N.S.) 658. A will disposing of movables should be pro- 
bated at the domicile of the decedent (Pratt v. Douglas, 38 N.J. 
Eq. 516), although any state in which movables are left has juris- 
diction to admit to probate a will disposing thereof (Goodrich, 
Conflict of Laws, § 164). The judgment of the court at the 
domicile as to the validity of a will disposing of movables will 
not be questioned in any other state. In so far as the will disposes 
of chattels within the state of domicile, the binding effect of the 
domiciliary probate is required by the full faith clauses of the Con- 
stitution of the United States. Tilt v: Kelsey, 207 U.S. 43, 28 S.Ct. 
1, 52 L.Ed. 95, In so far as the will disposes of chattels in other 
states, debts and other claims against nonresidents, the binding 
effect of such adjudication is required by the Conflict of Laws rule. 
Martin v. Stovall, 52 S.W. 296, 103 Tenn. 1, 48 L.R.A. 130; Re- 
statement, Conflict of Laws, § 470. Probate in states other than 
the domicile is conclusive elsewhere only as to chattels within 
the state. Walton v. Hall’s Estate, 29 A. 803, 66 Vt. 455. 


Although under the English law a married woman retains her 
husband’s domicile during the continuance of the marriage (Lord 
Justice Advocate v. Jeffreys, [1921] A.C. 146), in the United 
States, a wife abandoned without cause may acquire an independ- 
ent domicile. Williamson v. Osenton, 34 S.Ct. 442, 232 U.S. 619, 
58 L.Ed. 758; Restatement, Conflict of Laws, § 28. The decedent 
thus could acquire a domicile in Y the state where she made her 
home. Her will should be probated there and in state Z where 
the farm which she owned is located. 


“ 
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Q.3. A lived in Pennsylvania and managed a large business 
there. Desiring to rear his family in New Jersey, A provided for 
them a new and costly home in that state in which he and his 
family thereafter spent most of their time. A retained his more 
modest house in Pennsylvania, however, and claimed Pennsylva- 
nia as his domicile, spending several days each month in his house 
in that state. At A’s death he left a fortune of $115,000,000 and - 
Pennsylvania and New Jersey each seek to collect an inheritance 
tax on shares of stock and other securities held by the decedent. 


A. In the case of land and chattels that state has jurisdiction to 
impose an inheritance tax where the tangible property is situated. 
Frick v. Commonwealth of Pennsylvania, 45 S.Ct. 603, 268 U.S. 
473, 69 L.Ed. 1058, 42 A.L.R. 316. In the case of shares of stock 
and securities the state of the domicile at the death has the taxing 
power upon the inheritance. First National Bank of Boston v. 
State of Maine, 52 S.Ct. 174, 284 U.S. 312, 76 L.Ed. 313, 77 A.L.R. 
1401; Farmers’ Loan & Trust Co. v. State of Minnesota, 50 S.Ct. 
98, 280° U:S. 204, 74. IaEds 371,°65-A.1.R. 1000... The ‘courts of 
Pennsylvania (In re Dorrance’s Estate, 163 A. 303, 309 Pa. 151) 
and New Jersey (In re Dorrance’s Estate, 170 A. 601, 115 N.J.Eq 
268), each found that A was domiciled therein at his death. The 
Pennsylvania tax was $14,390,000; the New Jersey tax was $12.- 
247,000 on the same estate. The determination of the domicile 
by the Pennsylvania court was held not binding on the state of 
New Jersey and its taxing officers because the state of New Jer- 
sey was not a party to the Pennsylvania proceedings. See notes. 
81 Univ.Pa.Law Rev. 177; 83 Univ.Pa.Law Rev. 1022; 34 Columb. 
Law Rev. 1151; 18 Minn.Law Rev. 736. 

Unless jurisdiction can be found in the federal courts to decide 
as between the conflicting state claims of domicile to levy in- 
heritance taxes, two or more different states may have to be paid 
on the same estate. It seems that there may be federal jurisdic- 
tion to settle the conflict and to adjudicate domicile as between 
states by the use of the Federal Interpleader Act (28 U.S.C.A. & 
41(26), Worcester County Trust Co. v. Long (D.C.Mass.) 14 F 
Supp. 754; note 49 Harv.Law Rev. 1378; Chafee, 45 Yale Law 
J. 1161, 1169, 
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SECTION 2._JURISDICTION OVER PERSONS—RES 
JUDICATA 


Q.4. A sues B in the proper court in the state of X to recover 
the sum of $1,000, due on a promissory note made by Bto A. At 
the time the action is begun, B is a resident of the state of Y. Pur- 
suant to the statutes of X, summons is published in X newspapers 
for the time prescribed, and a copy is handed to B in state Y. He 
neglects to appear and judgment by default is entered against him. 
An action is brought upon this judgment in state Z against B, who 
now lives in that state. © 


A. The action will not lie. Though the Constitution (article 4, 
§ 1) provides that full faith and credit shall be given in each state 
to the public acts, records and judicial proceedings of every other 
state, this provision has been construed not to require the enforce- 
ment of judgments of sister states where there was lack of juris- 
diction. A state has no power to render a personal judgment by 
default against a nonresident upon constructive service of process, 
unless he appears or submits to the jurisdiction. Statutes purport- 
ing to give such power are unconstitutional under the due process 
clause of the Fourteenth Amendment. Pennoyer v. Neff, 95 U.S. 

(714, 24 L.Ed. 565; Riverside & Dan River Cotton Mills v. Mene- 
teen 30, 0.Ct. 579, 237 UlS2 189,’ 59) Ld) 910: 

There may be an implied consent to service by doing acts in the 
staté which it is within the state police power to regulate, as, for 
example, by nonresident motorists driving an automobile upon the 
highways. Hess v. Pawloski, 47 S.Ct. 632, 274 U.S. 352, 71 L.Ed. 
1091, 34 Columbia L.Rev. 950; 36 Id. 681; 32 Mich.L.Rev. 325. 

Whether or not a state may pronounce personal judgment upon 
service by publication against one of its own residents or citizens, 
who is temporarily absent from the state is not settled. Probably 
most jurisdictions sustain the power (Restatement, Conflict of 
Laws, § 47(b); McDonald v. Mabee, 37 S.Ct. 343, 243 U.S. 90, 61 
L.Ed. 608, L.R.A.1917F, 458; 47 Harv.Law Rev. 1063.) But there 
is authority to the contrary. Raher v. Raher, 129 N.W. 494, 150 
lowa, 011, 352L, RAC (N.S: ) 292; Ann:Cas19121)) 680. See note, 
20 Minn... Rev. 649. 

The rule requiring personal service of process as against non- 
residents is limited to personal judgments. A’ state may authorize 
its courts to render a default decree against residents or nonresi- 
dents respecting the title to land or chattels upon the basis of pub- 

- lication‘of summons. Arndt v. Griggs, 10 S.Ct. 557, 134 U.S. 316, 
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33 L.Ed. 918. Land or chattels within the state or debts owed by 
persons within the state to a nonresident defendant, if attached or 
garnished may be subjected to the payment of claims against a 
nonresident upon constructive service. See Pennoyer v. Neff, 95 
UiS)i714,:24 L.Ed. 565; /Harris. va Balk; 25 S.Ct1625, 198 U.S 215; 
49 L.Ed. 1023, 3 Ann.Cas. 1084; Restatement, Conflict of Laws, 
§§ 106-108. Such jurisdiction is spoken of as being im rem, or quasi 
in rem, as contrasted with personal jurisdiction, based on personal 
service of summons within the state. 18 Minn.Law Rev. 708. 


Q. 5. A in state’X sued B, a foreign insurance company, by serv- 
ice of process in X on an agent of B. The suit was defended by B 
on its merits and a money judgment was rendered for A. A there- 
after sued B on this judgment in state Y. B pleads that state X 
did not have jurisdiction over it because B never had done business 
in X. What decision? 


A. The plea that the X judgment is void for want of jurisdiction 
is bad. The general appearance of B and participation in the pro- 
ceedings subjected it to the jurisdiction of X. Houston v. Ormes, | 
40 S.Ct, 369, 252 U.S. 469, 64 L.Ed. 667. In any event, B’s fail- 
ure when in court, to raise the question of jurisdiction in person- 
am, makes the question res judicata. See Baldwin v. Iowa State 
Traveling Men’s Ass’n, 51 S.Ct. 517, 283 U.S. 522, 75 L.Ed. 1244; 
American Surety Co. v. Baldwin, 53 S.Ct. 98, 287 U.S. 156, 77 L. 
Pdi231,/86 ACER: 298. 


SECTION 3.—JURISDICTION OVER BUSINESS ASSOCIA- 
TIONS 


Q.6. A sustains a loss by fire in state X which he contends is 
covered by a policy issued to him by the B Insurance Company, 
incorporated in state Y. The B Company through its agents soli- 
cits insurance in state Z in which the policy in question was writ- 
ten. As a condition to doing business in state Z, the B Company 
has complied with a statute of Z by designating the commission- 
er of insurance of Z to accept service of process in actions brought 
against it. May A sue the B Company in Z? 


A. A foreign corporation may be sued upon a personal liability 
only if it appears or otherwise consents or has done business in 
the state. Restatement, Conflict of Laws, §§ 88, 89. When juris- 
diction over a foreign corporation is dependent upon business done 
within the state, it may not unless it consents thereto (Pennsylva- 


ie ar 
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nia Fire Ins. Co. of Philadelphia v. Gold Issue Min. & Mill. Co., 

37 S.Ct. 344, 243 U.S. 93, 61 L.Ed. 610), be sued on a cause of ac- 
tion which arose in another state and which has no connection with 
business done in the state. Old Wayne Mut. Life Ass’n of Indi- 
anapolis, Indiana, v. McDonough, 27 S.Ct. 236, 204 U.S. 8) 51 L. 
Ed. 345. It is not necessary that the cause of action arise within 
the state; it is enough that it have some connection with business 
done within the state. Therefore, even though the statute of Z 
with which the B Company complied be construed as a consent to 


_ service of process only on causes of action arising within state Z, 


the fact that the policy on which action is brought was made in 
Z is enough to subject the corporation to the Ar ae of the Z 
courts. Louisville & N. R. Co. v. Chatters, 49 S.Ct. 329, 279 U.S. 
320873 Lebida / 1 


E } : 

Q.7. A and B are doing business as partners in state X. C, 
having a claim against the firm’on a contract made in connection 
with firm business, obtains a judgment in state X against the part- 
nership and against A after a personal service upon A who was 
conducting the firm business in X. Upon failure of the firm to 
satisfy the judgment, there being no partnership property in X at 
the time, C desires to proceed against both partners in state Y, 
where they own property individually and in connection with the 
partnership business in that state. 


A., Unless a statute so provides, no suit may be maintained 
against a partnership in the firm name. Under appropriate stat- 
utes, however, judgment may be rendered against a partnership in 
its firm name which will bind the property of the partnership which 
at the time is located in the state. Sugg v. Thornton, 10 S.Ct. 163, 
132 U.S. 524, 33 L.Ed. 447. When a cause of action arises out of 
business done in the state, the partnership is subject to suit in the 
firm name under such a statute to the same extent that a foreign 
corporation is amenable to suit when it is doing business in the 
state. Restatement, Conflict of Laws, § 86 (1). The judgment 
in X binds not only the firm property in X but is personally bind- 
ing upon A because he was personally served with process within 
the state. The judgment may also be made effective to reach firm 
property in any other state, including the interest of nonresident 
partners who were not personally served or subject to the juris- 
diction of the state in which the judgment was rendered. There- 
fore, C may bring suit on the X judgment in state Y against the 
firm, if a statute in Y provides for actions against a partnership 
in the firm name, or he may sue either A or B in Y and the former 
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adjudication in X will be binding against all the partners to the 
extent, of their interest in firm property in the state of Y. East 
Denver Municipal Irrigation District v. Doherty (D.C.) 293 F. 
804, as to which see 24 Columb.Law Rev. 540; Restatement, Con- 
flict of Laws, § 86 (2). On the whole subject, see Magruder and 
Foster, “Jurisdiction over Partnerships,” 37 Harv.Law Rev. 793; 
32 Mich.Law Rev. 909, 929. 


SECTION 4.—JURISDICTION OVER DOMESTIC RELA- 
TIONS 


Q.8. A and B were married in state X where they made their 
home. As a result of domestic difficulties, A and B separated by 
mutual agreement, A going to state Y where he became domiciled, 
and B going to state Z where she thereafter lived with her parents. | 
Several years later, A went to Mexico and after the statutory pe- 
riod of residence obtained there a decree of divorce on the ground 
of desertion. Service:was obtained upon B by publication only, B 
in fact having no knowledge of the proceedings at the time. Im- 
mediately after the divorce, A left Mexico and married C in state 
Y where they lived happily. Upon A’s death a year later, both B 
and C claim a widow’s share of the estate. 


A. A state which is the domicile of both parties has jurisdic- 
tion to divorce them, whereas a state which is the domicile of one 
party has jurisdiction to divorce them only (1) when it had been 
the last domicile of the parties while they lived together as man 
and wife, (2) when the party who is not domiciled there is person- 
ally subject to the jurisdiction of the court, or (3) when the party 
domiciled in the state did not acquire the domicile under circum- 
stances which amount to abandonment of the nonresident spouse. 
Restatement, Conflict of Laws, §§ 110, 113, and see Beale, “Had- 
dock Revisited,” 39 Harv.Law Rev. 417; Bingham, 21 Cornell L. 
Quart. 393, 416. A state which is the domicile of neither party 
does not have jurisdiction to divorce them (Andrews v. Andrews, 
23 S.Ct. 237, 188 U.S. 14, 47 L.Ed. 366), although the New York 
courts have recognized the validity of a French divorce when both 
_ parties were before the court irrespective of the fact that neither 
was domiciled there. Gould v. Gould, 138 N.E. 490, 235 N.Y. 14. 

It is clear that A was not domiciled in Mexico since the facts 
indicate that he had no intention of making his home there. See 
Restatement, Conflict of Laws, § 13. The divorce therefore was 
void and A’s subsequent marriage with C bigamous. People v. 


8 5 . CONFLICT OF LAWS 91 


Dawell, 25 Mich. 247, 12 Am.Rep. 260; Hood v. State, 56 Ind. 263, 
26 Am.Rep. 21. B was still A’s wife at the time of his death and 
entitled to a widow’s share of the estate. 

It is not to be inferred, however, that “divorces” decreed in states 
which have no jurisdiction are invariably without any legal effect. 
Even “void” divorces are “valid” for many purposes. See Harper 
“The Validity of Void Divorces,’ 79 U. of Penn.Law Rev. 158. 
Thus, the spouse who obtains a divorce or who, by consent, partici- 
pates in a fraud upon the court which renders the decree, or who 
takes advantage of the decree by marrying a third person, is es- 
topped to assert any property interest which is dependent upon 
the continuance of the marital relationship. In re Ellis’ Estate, 
56 N.W. 1056, 55 Minn. 401, 23 L.R.A. 287, 43 Am.St.Rep. 514; 
Loud v. Loud, 129 Mass. 14; Restatement, Conflict of Laws, § 112. 


SECTION 5.—LAW OF FORUM—EXTENT APPLICABLE 


Q.9. In an action brought in state X for breach of an oral con- 
tract made in state Y, the defendant pleads (1) the statute of limi- 
tations of state Y, which, if applicable, would bar the action, and 
(2) the Statute of Frauds of state Y, which, if applicable, would 
make the contract “unenforceable” because “not to be performed 
within one year.” 


A. The court of the forum will not apply the statute of limita- 
tions and probably not the statute of frauds of state Y. All mat- 
ters of procedure are ordinarily governed by the law of the forum. 
Restatement, Conflict of Laws, § 585. This rule constitutes an im- 
portant limitation upon the application of the foreign law which 
would otherwise be applied to govern the transaction. Statutes 
limiting the time within which actions may be brought are proce- 
dural statutes (M’Elmoyle v. Cohen, 13 Pet. 312, 10 L.Ed. 177), 
although statutes which purport or are construed to fix a time 
limit as a condition to the right are matter of substance. Davis 
v. Mills, 24 S.Ct. 692, 194 U.S. 451, 48 L.Ed. 1067; Goodrich, Con- 
flict of Laws, § 86. The statute of frauds is also most frequently 
held to be a procedural limitation. Halloran v. Jacob Schmidt 
Brewing Co., 162 N.W. 1082, 137 Minn. 141, L-R.A.1917E, 777. A 
distinction is sometimes made where the statute of frauds of the 
place in which the contract was made and to be performed provides 
that the contract if not in writing shall be “void.” See Franklin 
Sugar Refining Co. v. William D. Mullen Co. (D.C.) 7 F.(2d) 470 
with which compare Straesser-Arnold Co. v. Franklin Sugar Re- 
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fining Co. (C.C.A.) 8 F.(2d) 601. Whether a statute of frauds is 
substance or procedure is primarily a question of statutory con- 
struction. Restatement, Conflict of Laws, § 598, Comment a. 


Q.10. A, an engineer on the B Railroad operating only in state 
X, by the negligent operation of the train causes a wreck in which 
C, his fireman, is injured. C sues the railroad company in the 
federal district court of state Y. By the common law rule of X, 
the engineer having authority over the fireman, is not a fellow 
servant of the fireman within the rule that relieves the company 
from liability to C for A’s negligence. The same common law rule 
is followed by the courts in Y. The decisions of the federal courts, 
including the district courts in X and Y, however, hold otherwise. 


A. Although the usual rule of Conflict of Laws as to tort lia. 
bility is that the law of the place of the wrong governs the sub- 
stantive rights of the parties (see Nashville, C. & St. L. Ry. v. Fos- 
ter, 10 Lea (Tenn.) 351, 352), if the forum is a federal court, it 
will not apply the common law rules followed by the state courts 
in the place of wrong if the federal decisions have established a 
different rule. Baltimore & O. R. Co. v. Baugh, 13 $.Ct. 914, 149 
U.S. 368, 37 L.Ed. 772; see 14 Minn.Law Rev. 684. This is be- 
cause such rules are regarded as rules of “general law” and, when 
not affected by legislation in the particular state, the federal courts 
apply their own rules with respect thereto. Swift v. Tyson, 16 Pet. 
1, 10 L.Ed. 865. Common law rules of tort and contract liability 
involve questions as to such “general law.” Salem Trust Co. v. 
Manufacturers’ Finance Co., 44 S.Ct. 266, 264 U.S. 182, 68 L.Ed. 
628, 31 A.L.R. 867. Questions concerning the construction of state 
statutes, however, are not questions of “general law” and the fed- 
eral courts follow the state courts. Mason v. United States, 43 
S.Ct. 200, 260 U.S. 545, 67 L.Ed. 396. The theory upon which the 
doctrine of Swift v. Tyson (supra) is based is that the decisions 
of courts do not “make” but merely represent applications of “the 
law” and the federal courts are as:competent as the state courts 
to “find” and “apply” the law of any jurisdiction. This doctrine, 
in practice, constitutes a very real limitation on the applicability 
of that law which, under Conflict of Laws rules, should govern a 
given situation. 
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SECTION 6.—FOREIGN LAW GOVERNING BUSINESS RE- 
LATIONS 


Q. 11. A married woman signs a note as surety for her husband 
and delivers it to the payee of the note in state X. Her domicile 
is in state Y and she is spending a vacation in state X at the time 
of the contract. Under the law of X, a married woman is not bound 
by a contract as surety for her husband; under the law of Y, her 
domicile, she would be bound. Action is brought against her on 
_ the note in state Y. : 


A. She will not be held liable under the prevailing doctrine, 
which determines the validity of a contract with respect, to capaci- 
ty, by the law of the state of making. Burr v. Beckler, 106 N.E. 
206, 264 Ill. 230, L.R.A.1916A, 1049, Ann.Cas.1915D, 1132; Milliken 
v. Pratt, 125 Mass. 374, 28 Am.Rep. 241. There is some authority 
supporting the law of the domicile (Union Trust Co. v. Grosman, 
38 S.Ct. 147, 245 U.S. 412, 62 L.Ed. 368), while a few cases would 
hold her liable if the note were made payable in state Y (Poole v. 
Perkins, 101 S.E. 240, 126 Va..331, 18 A.L.R: 1516, is criticised ‘in 
33 Harv.Law, Rev. 726). The general rule, supported by the 
weight of authority, is that the validity of a contract as to formal 
requisites and legality as well as capacity is determined by the 
standards of the place of contracting. See Milliken v. Pratt, supra. 
In other words, the creation and existence of a contractual obli- 
gation are determined by the law of the place of making. Restate- 
ment, Conflict of Laws, § 332. The place of making is said to be 
~ the place in which the last act or event takes place which is nec- 
essary to constitute a binding contract. Goodrich, Conflict of Laws, 
§ 104. Questions concerning the performance of a contract, such 
as the manner and sufficiency,‘exact time and place of perform- 
ance, and excuses for nonperformance, are governed by the law 
of the state in which performance is to take place. Scudder v. Un- 


ion Nat. Bank, 91 U.S. 406, 23 L.Ed. 245. 


Q.12. D draws a negotiable bill of exchange upon E in state 
X, which is transferred to A in state Y with the payee’s endorse- 
ment forged. A pays value for the draft and neither knows nor 
has reason to know of the forgery. A presents the draft to the 
drawee E for acceptance in state Z and upon its dishonor protests 
the bill and gives notice of nonacceptance to D the drawer. By the 
law of states X and Z a forged endorsement does not transfer the 
instrument; by the law of Y a bona fide purchaser gets title there- 


a” 
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by. By the law of X and Y notice of nonpayment as well as notice 
of nonacceptance must be given to the maker of a bill; by the law of 
Z, notice of nonacceptance is sufficient. What are the rights of the 
holder against D the drawer? 


The transfer of a negotiable instrument is governed by the law 
of the place of transfer. United States v. Guaranty Trust Co. of 
New York; 55. S.Ct. 221, 293.U:S. 340,346, 75 L.Ed. 415, 95. ALR. 
651; Notes, 2 Univ. of Chic.Law Rev. 479; 83 Univ.Pa.Law Rev. 
681; 17 Cornell Law Q. 43, situs of stock. f 

The law of the place of performance governs all questions of pre- 
sentment, protest and notice. Restatement, Conflict of Laws, § 369. 
Therefore, the law of Y governs the transfer of the negotiable in- 
strument and the title of A, the bona fide purchaser, is valid. The 
law of Z governs the sufficiency of notice and A, the holder, may 
recover against D, the drawer, 


Q. 13. A, a corporation formed in state X, is conducting a chain 
of filling stations in states X, Y and Z. The directors of A decide 
to install restaurants in each of its filling stations. B, one of the 
shareholders, opposes this expansion of A’s business as ultra vires. 
In what state may B proceed against A and its directors and to 
what extent will the corporation law of states X, Y and Z deter- 
mine the powers of the corporation? 


A. B will probably be required to proceed against A and its di- 
rectors in X, the state of incorporation. The usual rule is that a 
court will not entertain suits against a.foreign corporation or its 
directors or officers at the instance of a shareholder if the con- 
tfoversy only concerns the internal management or affairs of 
the corporation. Convenience and efficiency ordinarily require 
that such actions be brought in the courts of the state of in- 
corporation. Rogers v. Guaranty Trust Co. of New York, 53 
9-Ct,i 295, 2884 S123, 77 We Wd 5652989 A1. RR. 47202 sovenote | 
Restatement, Conflict of Laws, § 195. See on the subject of forum 
non conveniens, notes, 33 Columb.Law Rev. 492, 31 Mich.Law 
Rev. 682, 81 Univ.Pa.Law Rev. 635. Whether the proposed action 
of the directors is ultra vires and outside the powers of the corpora- 
tion depends upon the construction of its articles of incorpora- 
tion under the law of the state of incorporation. Canada Southern 
R. Co. v. Gebhard, 3 S.Ct. 363, 109 U.S. 527, 27 L.Ed. 1020; Re- 
statement, Conflict of Laws, § 156, Comment b. 
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SECTION 7.—FOREIGN LAW GOVERNING PROPERTY 
RELATIONS 


Q. 14. Goods situated in state KX were sold by S to B under 
a conditional sale contract whereby the seller retained title until 
the purchase price was fully paid. The goods were taken by B 
to state Y, where they are sold by him to C, a bona fide purchaser, 
without notice that the seller S had retained the title. The law 
of Y requires registration of conditional sales in a public office for 
the protection of subsequént purchasers. -There was no law in X 
requiring registration. The unpaid conditional ‘seller S sues C 
the purchaser in Y. 


A. S can recover the goods. Goetschius v. Brightman, 156 N.E. 
660, 245 N.Y. 186, noted in 28 Columbia Law Rev. 111. The law 
that governs the validity and effect of sales and mortgages of 
chattels is now generally held to be the law of the place where 
the chattels are. Green v. Van Buskirk, 5 Wall. 307, 18 L.Ed. 
999; =Id-7 Wall) 139,19) L.Ed: 109) “The Y- court therefore: fol- 
lows the X law, which does not require such sales to be recorded 
to preserve title in the vendor as against creditors and purchasers 
from the vendee. Reservation of title is effective, even against an 
innocent purchaser for value, and the seller may replevy the goods 
ity 

An exception to the rule stated exists when the conditional ven- 
dor or chattel mortgagee consents expressly or impliedly to the 
removal of the chattels. In that event they become subject to 
the laws of the state to which they are removed. Hervey v. Rhode 
Island Locomotive Works, 93 U.S. 664, 23 L.Ed. 1003; Moore v. 
Keystone Driller Co.; 163 P. 1144, 30 Idaho, 220, L.R.A.1917D, 
940. In sucha case, if by the law of the second state, the record- 
ing statute is intérpreted as applying to conditional sales of chat- 
tels in other states, the interest of the conditional vendor is sub- 
ordinate to that of the bona fide purchaser or even of attaching 
creditors of the conditional vendee. See Restatement, Conflict of 


Laws, §§ 277, 278. 


Q.15. A and B consummate in state X, on Sunday, the follow- 
ing transaction: A executes and deliyers to B a deed of a farm 
in state Y, for which B executes ten promissory notes payable at 
intervals of six months and secured by a purchase money mort- 
gage on the land. Although the deed contains no express cove- 
nants, by the law of Y a warranty of title which runs in favor of 
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) 
all subsequent grantees of the land is implied; by the law of X, 
the instrument is a mere quit claim deed. By a statute of state 
Y, notes executed on Sunday are void; no such statute exists in 
state X. The mortgage, while valid by the law of X, is not wit- 
nessed as required by the law of Y. What is the legal effect of the 
transaction? 


’ A, The deed is one of general warranty and the covenant of 
title “runs with the land” in favor of all subsequent grantees; the 
notes are valid and enforceable; the mortgage is invalid. The 
validity of a conveyance of land is governed by the law of the 
place where the land is. United States v. Crosby, 7 Cranch, 115, 
3 L.Ed. 287. This is true as to questions of capacity of the par- 
ties, the form of conveyance and the legality thereof. Restatement, 
Conflict of Laws, §§ 215-218. The legal effect of an instrument of 
conveyance is also determined by the law of the place where the 
land is. Restatement, Conflict of Laws, § 214 (1), (2). Thus, 
whether the instrument is to be regarded as,one which contains 
a covenant of title which “runs with the land” depends upon the 
law of the place where the lartd is (Platner v. Vincent, 202 P. 
655, 187 Cal. 443, criticised in 9 Cal.Law Rev. 234; 35 Harv.Law 
Rev. 234), although personal covenants, binding only upon the par- 
ties, are governed by. the law of the place in which the contract or 
covenant is made. See Polson v. Stewart, 45 N.E. 737, 167 Mass. 
211, 36 L.R/A.: 771, 57 Am.St.Rep. 452; Restatement, Conflict of 
Laws, § 341. So, too, the law of the place where the land is gov- 
erns the validity of the mortgage (Goddard v. Sawyer, 9 Allen 
(Mass.) 78), although in some states statutes provide that con- 
veyances of local land which comply with the formal requirements 
of the place of execution shall be valid. See 20 Yale Law J. 433. 
The validity of the notes depends entirely upon compliance with 
the law which governs the contract rather than the place where 
the land is. Although by some decisions this is ‘the place of per- 
formance or the law intended (Brown v. Gates, 97 N.W. 221, 98 
N.W. 205, 120 Wis. 349, 1 Ann.Cas. 85), by the weight of authority 
it is the place of making the contract. See Question 11, supra. 
Thus, although the mortgage-is unenforceable, the notes are valid. 
See a corresponding situation in Swank v. Hufnagle, 12 N.E. 
303, 13 N.E. 105, 111 Ind. 453, and a converse situation in Burr v. 
Beckler, 106 N.E. 206, 264 Ill. 230, L.R.A.1916A, 1049, Ann.Cas. 
1915D, 1132. 


Q. 16. A will disposing of the testator’s whole estate is executed 
in state X according to the formalities of the Statute of Wills in 
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that state. At the time of the execution, the testator is domiciled 
in state X, but he subsequently moves to state Y and dies domiciled 
in that state, leaving real and personal property in both states. 
The will does not comply with the Statute of Wills in state Y as 
regards form of execution. To what extent will the will be given 
effect? 

A. The will constitutes a valid disposition of the real property 
belonging to the testator in state X, but is invalid with respect to 
realty in state Y. The universal rule is that the conveyance of 
realty, whether by deed or will, is governed by the law of the 
situs. Lorenzen, The “Validity of Wills as Regards Form in the 
Conflict of Laws,” 20 Yale Law J. 427. But the will is invalid as 
regards movables, whether tangible or intangible. The law of 
the domicile of the testator at the time of death controls the tes- 
tamentary disposition of such property. In re Beaumont’s Estate, 
65 A. 799, 216 Pa. 350, 9 Ann.Cas. 42. The place of execution at 
common law has no bearing upon the question of the validity of a 
will. Neither does the domicile of the testator at the time of 
execution. It is the domicile at death that is important. The gen- 
eral rule has a modified by statute in England and in some 
states. See Goodrich, “Inheritance Problems in the Conflict of 
Laws,” 24 Mich.Law Rey. 558. 


| 


SECTION 8.—FOREIGN LAW GOVERNING INJURIES TO 
PERSONS AND THINGS 


Q.17. A, while driving an automobile in state X, because of 
defective brakes runs into B’s car. By a law of Y, A’s domicile, 
from which he had started his motor trip, a failure to have his 
brakes tested every two months is negligence per se; no such rule 


‘prevails in state X nor in state Z where suit is brought by B. 


\ 

A. B must prove that A failed to drive with due care, in ac- 
cordance with the law of X. The general American rule is that 
tort liability is governed by the law of the place of injury. Re- 
statement, Conflict of Laws, § 379. The English rule requires - 
that the defendant be liable by English law and that he be sub- 
ject to civil or criminal liability, by the law of the place of injury. 
Phillips v. Eyre, L.R. 6 Q.B. 1. In case of an omission to per- 
form an act required by the law of a state and harm resulting in 
another state, the law of the latter state controls the question of 
tort liability; the law of the former is immaterial. Alabama G. 
SR. Co. v. Carroll; 11 So. 803, 97 Ala. 126, 18 L.R.A. 433, 38 
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Am.St.Rep. 163. The court in Z, therefore, will not apply the 
statutory rule of Y to the accident in X. 


Q. 18. A resides in state X and he provides a car for his family’s 
use. B, his son, with A’s consent, drives the car into state Y where 
he negligently runs into C’s car causing damage to it, and fright 
but no physical harm to C. C sues A in X under the Y family 
car statute seeking to recover for the damage to the car and for the 
fright he suffered, all of which is recoverable under Y law. Un- 
der X law, the head of a family is not liable for his son’s negligent 
driving unless he was on an errand for the father at the time, and 
there can be no recovery for fright when there is no physical harm 


to the person. 
x 


A. C can recover for the damage to the car and for fright. Since 
the law of the place of injury governs liability in tort (see Ques- 
tion 17, supra), it determines who is liable as well as the measure 
and extent of liability. Restatement of Conflict of Laws, §§ 387 
and 378, Comment b. Thus, the vicarious liability under a stat- 
ute or at common law of the head of a household for the negligent 
driving of a family car is governed by the law of the place of in- 
jury. It has been held, however, that a statute making a bailor 
for hire liable for the negligent driving of the bailee may be ap- 
plicable to negligent driving by a bailee of a non-resident causing 
harm in a foreign state. See Masci v. Young, 162 A. 623, 109 
N.Y.Law 453, 83 A.L.R. 869, affirmed 53 S.Ct. 599, 289 U.S. 253, 
77 L.Ed. 1158, 88 A.L.R. 170, noted 47 Harv.Law Rev. 349; 21 
Cornell Law Q. 303, 458; Levy v. Daniels’ U-Drive Atito Rent- 
ing Co., 143 A. 163, 108 Conn. 333; 49 Harv.Law Rev. 322. Cf. 
13 NW -U, Gaw ©: Rev D3: 

The law of the piace of injury is usually held to determine the 
measure and extent of liability. Northern Pac. R. Co. v. Bab- 
cock, 14 S.Ct. 978, 154 U.S. 190, 38 L.Ed: 958; Western Union 
Tel. Co. v. Brown, 34 $.Ct. 955, 234 U.S. 542, 58 L.Ed. 1457. By 
some decisions, however, the question of damages is held to be a 
matter of procedure, and, as such, governed by the law of the 
forum. Dorr Cattle Co. v. Des Moines Nat. Bank, 98 N.W. 918, 
102 N.W. 836, 127 Towa, 153, 4 Ann.Cas. 519. See discussion, 
Goodrich, Conflict of Laws, § 91. 


Q.19. A enters into a contract of employment with the B com- 
pany in state X to perform work chiefly in state Y. Under the 
Workmen’s Compensation Act of X, the statutory compensation 
is the exclusive remedy for injury or death caused by an acci- 
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dent arising out of the employment. Under the act in Y, the em- 
ployee, or in case of death, his personal representative may elect 
after the accident to pursue the statutory remedy or an action at 
common law or under a death statute. A is killed in the course 
of his employment in Y. 


A. Compensation may be obtained in X. Whether an action for 
wrongful death may be maintained in Y, in the absence of a re- 
covery of compensation in X, is not settled. A number of tests 
appear in the cases to determine what compensation statute is 
applicable to an injury. Many cases hold that the local statute 
is applicable to injuries which occur outside the state if the con- 
tract of employment was made within the state. Migues’ Case, 
183 N.E. 847, 281 Mass. 373; Hi-Heat Gas Company v. Dickerson, 
170 A. 44, 12 N.J.Misc. 151. Others hold that, although the con- 
tract of employment was made outside the state, the local act is 
applicable if the injury occurred within the state. Ocean Accident 
& Guarantee Corporation v. Industrial Commission of Arizona, 257 
P. 644, 32 Ariz. 275. Still other decisions find the local statute 
applicable only when the employee’s work was principally within 
the state, irrespective of the exact place of injury. Anderson v. 
Jarrett-Chambers Company, 152 N.E. 435, 242 N-Y. 580; see 23 
California L.Rev. 381, 384. In the event of a double recovery, the 
second award will ordinarily be reduced by the amount of the 
first. Mclauglin’s Case, 174 N.E. 338, 274 Mass. 217; Migues’ 
Case, supra. . 

If the employee enters into a contract in a state in which the 
principal part of his work is to be performed, a provision of 
the statute of that state making compensation the exclusive rem- 
edy must be recognized by the courts of the state in which he 
was injured in an action there at common law or under a death 
statute. Bradford Electric Light Company v. Clapper, 52 S.Ct. 
571, 286 U.S. 145, 76 L.Ed. 1026, 82 A.L.R. 696, discussed by Beale, 
48 Harv.Law Rev. 620. Whether the mere fact that the contract 
of employment is made within a state will require the same result 
under the Federal Constitution, if the principal work of the em- 
ployee was in the state of injury is not clear. “See-Alaska Pack- 
ers’ Ass’n v. Industrial Accident Commission, 34 P.(2d) 716, 1 Cal. 
(2d) 250; Id., 55 S.Ct. 518, 294 U.S. 532, 79 L.Ed. 1044, as to 
which see 44 Yale L.J. 869; 49 Harv.Law Rev. 322; Dunlop, 23 
Cal.Law Rev. 381, “The Conflict of Laws and Workmen’s Com- 
pensation.” 


Fe ae = 2 ae ne 


100 CONFLICT OF LAWS § 9 


SECTION 9.—FOREIGN LAW GOVERNING DOMESTIC 
RELATIONS. 


Q. 20. A is domiciled in state X where he had been divorced by 
his first wife. B is domiciled in state Y where she had been di- 
vorced by her first husband. A statute in both states forbids the 
marriage of divorced persons to one other than the former spouse 
within two years after the time of divorce. Within this period, 
A and B are married in state Z which has a similar statute. Will 
the marriage be treated as valid by the courts of X, Y and Z ora 
fourth state? 


A. The marriage is probably valid everywhere. A statute for- 
bidding remarriage by a divorced person within a specified period 
is usually not construed to affect marriage outside the state. In 
re Wood’s Estate, 69 P. 900, 137 Cal. 129; Farrell v. Farrell, 181 
N.W. 12, 190 Iowa, 919. In some states, however, the rule is oth- 
erwise. Wilson v. Cook, 100 N.E. 222, 256 Ill. 460, 43 L.R.A.(N.S.) 
365. So, too, it is usually held that such a statute is inapplicable 
to persons divorced in another state. See Dudley v. Dudley, 130 
N.W. 785, 151 Iowa, 142, 32 L.R.A.(N.S.) 1170. Thus, the mar- 
riage in question is valid according to the law of the state in which 
it was solemnized. Being valid by this law, by the general rule, 
it is valid everywhere. See Goodrich, Conflict of Laws, § 113. 

Exceptions to this general rule may be recognized in situations 
in which the domicile of the parties declines to recognize the mar- 
riage as valid because of some very strong policy as against poly- 
gamy or interracial marriages or a strong-policy against remarriage 
after divorce, even though celebrated in another state, embodied 
expressly or impliedly in a statute at the domicile. See Restate- 
ment of Conflict of Laws, §§ 131, 132. See Beale and otliers, “Mar- 
riage and the Domicile,” 44 Herebew Rev. 501. In the present 
case, if the statute in either X or Y, the domicile of the parties, be 
construed to invalidate foreign marriages, the marriage will be held 
invalid everywhere. See Hall v. Industrial Commission, 162 N.W. 
312, 165 Wis. 364, L.R.A.1917D, 829; Meisenhelder v. Chicago & 
NieWi RR: CogiZisiNeWi32,. 70 Minn, 317, 51 A.L.R. 1408, noted 
in 26 Mich. ie Rev. 327. 


Q.21. A on grounds of cruelty seeks a divorce, alimony and a 
division of property from B in state X where both are domiciled 
at the time. The misconduct complained of occurred in state Y 
when both parties were domiciled there. Cruelty is a ground for 
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divorce in X but not in Y. B owns land in X and Y and some 
securities. Statutes of X provide for monthly alimony installments 
and a one-third share in a guilty party’s land on divorce; statutes 
of Y provide only for a lump sum, 


A. A is entitled to the divorce under the law of X. The law of 
the place where the action is brought determines what are sufficient 
grounds for divorce. The law of the place where the conduct of 
the parties occurred and the law of their domicile at the time are 
immaterial. Rose v. Rose, 156 N.W. 664, 132 Minn. 340; Restate- 
ment, Conflict of Laws, § 135. Divorce is'an alteration of status 
. and is thus unlike a transitory cause of action. Gregory v. Greg- 

‘ ory, 3 A. 280, 78 Me. 187, 57 Am.Rep. 792; Goodrich, Conflict of 
Laws, § 123. As to the character of the relief by way of alimony, 
whether a lump sum or payment in monthly installments, the law 
of the forum controls. See 26 IIl.Law Rev. 397, 406 ff. But the 
statute in X will not empower the court to award to A a one-third 
interest in Y land. Proctor v. Proctor, 74 N.E. 145, 215 Ill. 275, 
69 L.R.A. 673, 106 Am.St.Rep. 168, 2 Ann.Cas. 819; Pinkley v. 
Pinkley, 159 S.W. 795, 155 Ky. 203. But see Fall v. Eastin, 30 S. 
Ct. 3,215 U-S. 1, 54 L.Ed. 65, 23 L.R.A.(N.S.) 924, 17 Ann.Cas. 853. 
The court at the forum, however, may and probably will take the 
foreign land into account in determining the amount of its alimony 
award. Cf. White v. Warren, 100 N.E. 1103, 214 Mass. 204. If 
such is the case, and the decree is' by the law of the forum a final 
adjustment of the property interests of the parties, the full faith 
and credit clause of the Federal Constitution will prevent a subse- 
quent award of additional alimony or division of land by the court 
in Y. Bates v. Bodie, 38 S.Ct. 182, 245 U.S. 520, 62 L.Ed. 444, L. 
R.A.1918C, 355; Yarborough v. Yarborough, 54 S.Ct. 181, 290 U. 
S. 202, 78 L.Ed. 269, 90 A.L.R. 924. 


_ See Constitutional Law, Question 61. 


On SR ae Oe Ene 


CONSTITUTIONAL LAW 


By HENRY ROTTSCHAEFER, 
Professor of Law, University of Minnesota 


Section 

1. Unconstitutionality in General, p. 102. 
2. Separation of Powers, p. 106. 

3. The Federal System, p. 110. 

4. Federal Powers, p. 114. 

5. Interstate Commerce, p. 117. 

6. Protection of Personal Rights, p. 128. 
7. Due Process and Equal Protection, p. 135. | 
8. Interstate Relations, p. 144. 

9. Due Process in Procedure, p: 145. 

10. Due Process in Taxation, p. 149, 

11. Eminent Domain, p. 152. 

12. Contract Clause, p. 154. 


SECTION 1.—UNCONSTITUTIONALITY IN GENERAL 


Q.1. A, a citizen and taxpayer of the United States, sued in a 
federal court to enjoin the Secretary of State from issuing any proc- 
lamation declaring that the Nineteenth Amendment to the Consti- 
tution of the United States had been ratified. The basis of A’s suit 
was that said Amendment was unconstitutional and void. Has A 
a right to have that issue determined in this suit? 


A. It is essential to the existence of a case or controversy for 
judicial decision that there exist a bona fide dispute between par- 
ties asserting adverse legal claims in such form as to call for pro- 
ceedings for protecting or enforcing rights, or preventing, redress- 
ing or punishing wrongs. The party invoking judicial aid must 
do so on behalf of a legally recognized interest. The general in- 
terest of a citizen to have the government administered according 
to law and not to have public funds wasted does not give standing 
to a private citizen to challenge the constitutionality of statutes or 
constitutional amendments by which he is not injured. This rule | 
prevails in the Federal courts. Hence A’s action should be dis- 
missed. Taxpayer’s suits to enjoin the expenditure of public funds 
under unconstitutional statutes, and to enjoin submission of con- 


102 


4 


$1 CONSTITUTIONAL LAW 103 


stitutional amendments that would, if adopted, be invalid, are en- 
tertained by some state courts. 


Fairchild v. Hughes, 42 S.Ct. 274, 258 U.S. 126, 66 L.Ed. 499. 
Premier-Pabst Sales Co. v. Grosscup, 56 S.Ct. 754, 80 L.Hd. — 
Asplund v. Hannett, 249 P. 1074, 31 N.M. 641, 58 A.L.R. 573. 
Hllingham v. Dye, 99 N.E. 1, 178 Ind. 336, Ann.Cas.1915C, 200, 
4 George Washington Law Rev., 368, 371. 


Q. 2. A statute of state A provided that not in excess of twenty 
percent of the employees working within the state for any employ- 
er at any time should be aliens, and made the violation of that pro- 
vision by the employer a misdemeanor. B is an alien employed 
in state A by C under a contract terminable at the will of the par- 
ties. C has threatened to discharge B solely to comply with the 
provisions of said statute in order to avoid its penalties. B sued to 
enjoin the proper officials of state A from enforcing said statute. 
Is he entitled to contest the constitutionality of said statute in 
this proceeding? 


A. The statute whose enforcement B seeks to enjoin affects him 
only in so far as it exerts pressure on his employer. The statute, 
however, operates directly upon the employment of aliens, and its 
necessary and intended result will be the discharge of B if it is en- 
forced. While a person is not permitted to contest the constitu- 
tionality of a statute for its invasion of another’s constitutional 
rights, the employee, B, in this case has a sufficient interest in the 
legal freedom of employers to employ him, to gain legal protection. 
Since the legality of the pressure exerted upon the employer de- 
pends on the validity of the statute, B may contest its constitution- 
ality. He may do so in this proceeding for an injunction as the 
remedy at law by action for damages is inadequate. 


Truax y. Raich, 36 S.Ct. 7, 239 U.S. 33, 60 L.Hd. 131, L.R.A.1916D, 545, Ann. 
Cas.1917B, 283. 

Pierce y. Society of the Sisters of the Holy Names of Jesus and Mary, 45 S.Ct. 
571, 268 U.S. 510, 69 L.Ed. 1070, 39 A.L.R. 468. 

Erie R. Co. v. Williams, 34 S.Ct. 761, 283 U.S. 685, 58 L.Ed. 1155, 51 L.R.A. 


(N.S.) 1097. 


Q.3. A state statute prescribes a 2-cent per mile fare for the 
carriage of passengers within the state by common carriers by bus. 
It expressly applied to the carriage of passengers in both intrastate 
and interstate commerce. A Co., B Co., and C Co., are common 
carriers by bus operating within the state. A Co. engages therein 
in interstate commerce only; B Co. and C Co. engage therein in 
intrastate commerce only. The enforcement of the rates against 
A Co. and B Co. would still permit them to earn a fair return on 
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the fair value of their property used in rendering the regulated 
service, but their enforcement against C Co. would result in the 
confiscation of its property used in rendering the service. A court 
of competent jurisdiction, enjoined the proper state officials from 
_ enforcing the statute against A Co. on the score that the regula- 
tion of interstate rates by a state violated the commerce clause of 
the Federal Constitution, and another such court enjoined the en- 
forcement of the rates against C Co. on the score that its rights 
under the due process clause of the Fourteenth Amendment to the | 
Federal Constitution were violated because the rates were confis- 
catory. Assuming the correctness of both these decisions, what is 
the legal status of said statute as applied to B Co.? 


A. The statutory rates applied to both the interstate and intra- 
state carriage of passengers. The constitutional want of power in 
a state to fix rates for the former is not present so far as fixing rates 
for intrastate carriage is concerned. The decision first referred to 
in the problem merely holds the statute invalid as applied to im- 
terstate carriage, and as to that the statutory rate was void ab initio. 
That decision had no effect upon the validity of the statute as ap- 
plied to intrastate carriage. It did not void the statute but merely 
held it invalid as applied to one class of cases within its terms. 

The second decision was based on the confiscatory results of 
the statutory rates as applied to C Co. It is a decision voiding 
the statute in its application to every case in which the enforce- 
ment of such rates produces confiscation of the carrier’s property. 
It is not, however, a decision that the rates and statute are void 
when applied to a carrier whose property is not confiscated by ob- 
serving said rates. The factor that invalidates the application of 
the rates to carriers in the position of C Co. is absent in the case 
of all carriers in the position of B Co. Hence the statutory rate 
was valid ab initio as applied to all such cases. Hence the deci- 
sions in question have no effect upon the legal status of the statute 
as applied to B Co. The foregoing is subject to qualification only 
as affected by the doctrine of “partial Ungons apse. OP ies 
Question 5. 

‘ Minnesota Rate Case, 33 S.Ct. 729, 230 U.S. 352, 57 I.Hd. 1511, 48 L.R.A. 
(N.S.) 1151, Ann.Cas.1916A, 18. 
Norton v. Shelby County, 6 S. Ct. 1121, 118 U.S. 425, 30 L.Ed. 178. 
State v. Godwin, 31 S.B. 221, 123 N.C. 697. 
ye rf Field, “The Effect of an Unconstitutional Statute,” 100 Cent.Law J. 


Dot ene effect of declaring a statute unconstitutional, 29 Columb.Law Rev. 
i 
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Q. 4. State A enacted a law conferring upon a board the power 
to fix house rents. The law was enacted during a period of acute 
housing shortage. It had been sustained as valid because of the 
existence of that emergency. Thereafter the emergency disap- 
peared, but the law remained unrepealed. B thereupon sued to re- 
strain said board from enforcing against him a rent order there- 
after made, basing his action on the sole ground of the ‘uncon- 
stitutionality of said statute. Is he entitled to a decree? 


A. B is entitled to a decree if the action of the board 1s uncon- 
stitutional in its application to him at the time of its threatened 
enforcement against him. The fact that the board acted under a 
statute theretofore held constitutional does not alone make its ac- 
tion valid. The constitutionality of the law depended upon the 
existence of an emergency. It would be unconstitutional to apply 
it if the emergency has ceased or the circumstances which made 
its prior application reasonable have sufficiently changed. The 
emergency has ceased, and hence the board’s order was based on 
a statute that could not be constitutionally applied atthe time. 
Hence B is entitled to a decree. This principle should be equally 
applicable to render valid the enforcement of a statute, even after 
it has been judicially held invalid, as opel’ under differing cir- 
cumstances which justify it. 


Chastleton Corporation y. Sinclair, 44 S. Ct. 405, 264 U.S. 543, 68 L.Ed. 841. 
_ Abie State Bank v. Bryan, 51 S.Ct. 252, 282 U. S. 765, 75 L.Ed. 690. 
’ Vigeant v. Postal Telegraph Cable Co., 157 N.E. 651, 260 Mass. 335, 53 A. 
L.R. 867. 


Note, The Permanence of constitutionality, 40 Yale Law J. 1101. 

Q.5. A state statute imposed a progressively graduated tax on 
net income regardless of the source of the income. It also provid- 
ed that if any court should adjudge any of its provisions unccn- 
stitutional or-hold any of them invalid as applied to any case with- 
in their terms the remainder of the statute and the application of 
such provisions to other cases within their terms should not be 
affected thereby. The progressively graduated rate structure was 
held violative of a state constitutional provision as applied to in- 
come derived from real and personal property in a case which also 
held that such income was for that reason not.taxable. Thereafter 
A resisted the collection of an income tax on his net income, all of 
which was derived from personal services. Assuming that a stat- 
ute imposing such tax upon net income derived from personal serv- 
ices only would be constitutional, has A a valid defense? 


A. A’s defense is valid if the statute in question is for any rea- 
son inoperative in defining his tax liability. The fact that a stat- 
ute is unconstitutional in part or as applied to some cases within 
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its terms does not of itself render the remainder inoperative as law 
ot affect its application to other cases within its terms. Whether 
such fact shall have such effect depends on the legislative intent on 
that matter. Separability clauses of the kind found in this statute 
are evidence, but not conclusive evidence, of that intention, and 
create a presumption of separability that replaces the usual pre- 
sumption that the legislature intended the statute to be effective 
as an entirety. The true intention must, however, be derived from 
all the relevant circumstances. 

It is a practical certainty that no legislature would intend to sub- 
ject income from personal services to this tax unless at the same 
time it subjected income from property sources to at least an equal- 
ly heavy tax. Hence the court would hold the statute jnoperative 
as applied to A’s income. It should be noted that the court’s de- 
cision in a case such as this is not that the enforcement of the stat- 
ute against A is unconstitutional. 

Pollock v. Farmers’ Loan & Trust Co., 15 S.Ct. 912, 158 U.S. 601, 39 L.Ed. 

Dorehy v. Kansas, 44 $.Ct, $28, 264 U.S. 286, 68 L.Ed. 686. 

Williams y. Standard Oil Co. of Louisiana, 49 S.Ct. 115, 278 U.S. 235, 73 L. 
Ed. 287, 60 A.L.R. 596. 


Note, Effect of separability clause, 40 Harv.Law Rev. 626; 25 Mich.Law Rev. 
523. 


SECTION 2.—SEPARATION OF POWERS 


Q.6. A statute of state A provided that in no case of actual 
controversy should an action be dismissed solely because no relief 
was prayed for other than a declaration of the rights of the par- 
ties thereto. Discuss the validity of this statute. 


A. The statute in question provides for the so-called declaratory 
judgment. The political theory of the separation of powers has be- 
come a principle of American constitutional law. This principle 
is generally held to prevent the imposition of nonjudicial functions 
upon courts, although their imposition on inferior courts is fre- 
quently sustained. The function of courts is to decide cases. The 
important elements of a case are the assertion of opposing claims 
and a prayer for relief. The latter element is in essence no more 
than a prayer for the determination of the present legal relations 
of the parties in the light of such claims. Such a determination 
usually confers rights and imposes duties. The statute in ques- 
tion is applicable only where there is an actual assertion of op- 
posing claims. The prayer for a declaration of rights is one for 
the determination of present legal relations as between such claims. 
This form of relief differs materially from a judgment for dam- 
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ages, which creates new rights and imposes new duties, but is very 
similar to that granted in an action to quiet title. The statute, 
therefore, imposes on the courts a duty to decide cases, and is 
valid. 

State ex rel. v. Grove, 201 P. 82, 109 Kan. 619, 19 A.L.R. 1116. 


Nashville, C. & St. L. R. Co. vy. Wallace, 53 S.Ct. 345, 288 U.S. 249, V7 L.Ed. 
730, 87 A.L.R. 4191. 

U. 8. v. State of West Virginia, 55 S.Ct. 789, 295 U.S. 463, 79 L.Hd. 1546. 

Hi. M. Borchard, “The Constitutionality of Declaratory Judgments,” 31 Co- 
lumb.Law Rev. 561; 10 Temple Law Q. 233 (1986); 49 Harv.Law Rev. 
1851; 21 Va.Law Rev. 385; 45 Yale Law J. 160; 34 Mich. Law Rey. 85. 


Q.7. D was cited for contempt of court for violating an injunc- 
tion issued by a federal court. D’s acts also constituted violations 
of the criminal laws of state A, in which said court sat, but not of 
any federal] criminal law. A federal statute required the court to 
grant a jury trial on demand of the defendant, if his acts were of 
such a character as to constitute also a criminal offense under any 
federal statute or the law of the state in which the act was commit- * 
ted. The court refused D’s demand for a jury trial. Was its rul- 
ing justified? 


A. No; the doctrine of the separation of powers prevents a Leg- 
islature not only from itself performing judicial functions, but 
also from interfering with the effective performance of their duties 
by the courts. The power to punish for contempts is an important 
part of a court’s machinery for insuring the effective performance 
of its functions and protecting itself therein. It is inherent in 
the court, but is subject to legislative regulation. Such regula- 
tion cannot abrogate the power, nor render it practically inopera- 
tive. The validity of the statute in question depends on whether 
it is so extreme a regulation as to render the power practically 
inoperative. It is of narrow scope, and does not interfere with the 
power to deal summarily with contempts committed in the presence 
of the court, or so near thereto as to obstruct the administration 
of justice. The fact that the accused would be entitled to a jury 
trial, if prosecuted criminally for such act, is a factor to be con- 
sidered. The statute effects but a slight impairment of the court’s 
inherent power, and is valid. Hence the court erred in refusing 
D’s demand for a jury trial. 


Michaelson v. United States ex rel. Chicago, St. P., M. & O. R. Co., 45 S.Ct. 
18, 266 U.S. 42, 69 L.Ed. 162, 35 A.L.R. 451. 

Pacific Live Stock Co.v. Ellison Ranching Co., 213 P..700, 46 Nev. 351. 

In re Judicial Ditch No. 2 in Freeborn & Waseca Counties, 182 N.W. 168, 148 
Minn. 347. 

¥. Frankfurter and J. M. Landis, “Power of Congress over Procedure in 
Criminal Contempts in Inferior Federal Courts,” 37 Harv.Law Rey. 1010. 


\ 
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Q.8. The constitution of State A provides for the establishment 
of a supreme court which shall have appellate jurisdiction in all 
cases within the state’s judicial power with such exceptions and 
under such regulations as the legislature shall make. Its legisla- 
ture enacted a statute providing that no state statute should be 
adjudged by the supreme court violative of any state constitution- 
al provision except by the unanimous decision of all the membets 
of such court. Is such a statute constitutional? 


A. The function of courts is to decide cases according to law. 
The legislature has the power within constitutional limits to pre- 
scribe what that law shall be. It also has the power to prescribe 
rules of procedure for the trial of cases by the courts. It has, 
however, no general power to control, or interfere with, the court’s 
performance of its function to determine what is the proper law 
applicable to a case before it. The statute in question is a legis- 
lative interference with court’s performance of its judicial func- 
tion and is invalid unless warranted by the constitutional provi- 
_sion which provides that the supreme court’s appellate jurisdic- 
tion shall extend to all cases within the state’s judicial power with 
such exceptions and under such regulations as the legislature shall 
make. That provision probably authorizes only legislative regula- 
tion of the court’s appellate jurisdiction. The statute in question 
goes beyond that in regulating the internal functioning of the court 
acting in cases within its jurisdiction. It is, therefore, not justi- 
fied by said constitutional provision. No cases have been found 
exactly on this point. 


Bielecki v. United Trucking Service, 226 N.W. 675, 247 Mich. 661. 
Farmer y. Christian, 152 S.E. 382, 154 Va. 48. 


Q.9. D was enjoined by a federal court from maintaining a 
liquor nuisance, as defined in the National Prohibition Act (27 
U.S.C.A.). He was adjudged in contempt for violating the injunc- 
tion and ordered committed to prison. On the hearing of a peti- 
tion to have the order set aside, D offered in evidence a pardon from 
the President of the United States, forgiving the jail sentence. 
The court refused to set aside the order, and D appeals. Decide 
the case. 


A. The power to grant pardons for offenses against the United 
States is specifically conferred upon the President. D’s right to 
have the order set aside depends on the extent of the pardoning 
power. The only express limit is that it does not extend to cases 
of impeachment. There is the implied limit that it does not ex- 
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tend to offenses that are not offenses against the United States. 
The term “offense” is used in the Constitution in a more com- 
prehensive sense than is the term “crime,” and includes criminal 
contempts. The contempt in question is Such, and hence is within 
the President’s pardon power. The independence of the judiciary, 
resulting from the theory of the separation of powers, must be 
deemed qualified to this extent by the express grant of the power 
to pardon conferred upon the President. 


Ex parte Grossman, 45 §.Ct. 332, 267 U.S. 87, 69 L.Ed. 527, 88 A.L.R. 131. 

State v. Magee Publishing Co., 224 P. 1028, 29 N.M. 455, 38 A.L.R. 142. 

R. Lardner, Executive pardon for contempt of court. 2 Rocky Mt. Law Rev- 
137, 


Q. 10. State A brought an action to enjoin the Secretary of the 
Treasury from carrying out the provisions of a federal law appro- 
priating stated sums to such states as should comply with its pro- 
visions. The appropriations were for the purpose of securing fed- 
eral co-operation with such states to reduce maternal and infant 
mortality and to protect the health of mothers and infants. State 
A’s sole contention was that said law invaded and infringed upon 
the powers reserved to it by the Tenth Amendment. Does this 
present a question on which courts can pass? 


A. The sole right here asserted by state A is that of having 
its political sovereignty maintained within the limits prescribed by 
the Constitution. The court is not here called upon to adjudicate 
rights of person or property, but an abstract question of political 
power. This question, thus presented, is a political question, that 
does not admit of the exercise of the judicial power. Courts will, 
however, pass on whether federal legislation invades the reserved 
power of states whenever rights of person or property turn on its 
determination. 


Massachusetts v. Mellon, 43 S.Ct. 597, 262 U.S. 447, 67 L.Ed. 1078. 

Luther v. Borden, 7 How. 1, 12 L.Ed. 581. 

Pacific States Telephone & Telegraph Co. y. Oregon, 382 S. Ct. 224, 223 U.S. 
118, 56 L.Ed. 377. 

O. P. Field, “The Detain of Political Questions in Federal Courts,’ 8 Minn. 


Law Rev. 485. 


Q.10a. An act of Congress provided that whenever the Presi- 
dent, upon investigation of the differences in the cost of produc 
tion at home and abroad, should find that the duties fixed by the 
act did not equalize the differences in the cost of domestie products 
and those produced in the principal competing foreign country, 
he should ascertain such differences, and determine and proclaim 
the rate change necessary to equalize such cost differences, but 
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no rate change thus proclaimed should exceed 50 percent of the 
rate fixed by the act. The factors to be considered in determining 
cost differences were defined in broad general terms. A, an im- 
porter, refused to pay the duty fixed by the President acting in 
accordance with this act. Is his refusal legally justified? 


A. No legislative power is delegated to.the President merely 
because he is charged with the administrative duty of determining 
whether certain facts exist on the existence of which the legisla- 
ture has determined that the rule prescribed by it shall be opera- 
tive. The Congress has declared the policy the President is to 
enforce. The terms of the act furnish a sufficiently definite stand- 
ard to make the discretion conferred on the President adminis- 
trative rather than legislative. Hence A is not legally justified 
in his refusal to pay the duty fixed by the President. 


J. W. Hampton, Jr., & Co. y. U. S., 48 S.Ct. 348, 276 U.S. 394, 72 L.Ed. 624. 

Panama Refining Co. vy. Ryan, 55 s. Ct. 241, 293 U.S. 388, 79 L.Ed. 446. 

Schechter Poultry Corporation v. United States, 55 S.Ct. 837, 295 U.S. 495, 
79 L.Hd. 1570, 97 A.L.R. 947. 

J. B. Cheadle, “The Delegation of Legislative Functions,” 27 Yale Law J. 892. 

Note, Delegation of legislative powers, 37 Harv.L.Rev. 1118; 15 Cal.Law Rev. 
408; 23 Cal.Law Rev. 485. See Administrative Law Question 2 


SECTION 3.—-THE FEDERAL SYSTEM 


Q.11. State A imposed a privilege tax on distributors of gaso- 
line at the rate of 5 cents for each gallon sold. B, a distributor 
thereof within that state, refused to pay the tax in so far as the 
amount of the tax depended on the inclusion of gasoline sold to 
the United States for use by its Coast Guard. State A sued to 
recover the amount of the tax based on such sales. Decide the 
case. 


A. The existence of our federal system itself operates as an 
implied limit on the powers of both the states and the federal 
government. Neither can so exercise any of its powers as to in- 
terfere with or materially impair the exercise by the other of its 
powers. This principle prevents a state from taxing the United 
States and the means and instrumentalities employed by it in ex- 
ecuting its powers. 

The tax in question, in so far as it varies directly with sales to 
the Unitéd States, is in substance a tax on those sales and a di- 
rect burden on the acts by which it secures what it needs for its 
governmental purposes. The inclusion of such sales in the tax 
measure is, therefore, unconstitutional, and State A cannot re- 
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cover such part of the tax as is based thereon. Similar principles 
limit the power of the United States. 


Panhandle Oil Co. v. Mississippi ex rel. Knox, 48 S.Ct. 451, 277 U.S. 218, 72 
L.Hid. 857, 56 A.L.R. 583. 

Indian Motocycle Co. v. U. S., 51 S.Ct. 601, 283 U.S. 570, 75 L.Ed. 1277. 

Willcuts v. Bunn, 51 S.Ct. 125, 282 U.S. 216, 75 L.Ed. 304, 71 A.L.R. 1260. 

Educational Films Corporation of America y. Ward, 51 S.Ct. 170, 282 U.S. 
379, 75 L.Ed. 400, 71 A.L.R. 1226. 

Graves v. Texas Co., 56 S.Ct. 818, 80 L.Ed. —. 

J. H. Cohen and K. Dayton, “Federal Taxation of State Activities and State 
Taxation of Federal Activities,’ 34 Yale Law J. 807. 


Q.12. State A established a state monopoly for the sale of in- 
toxicating liquors within it. Can a federal license tax on ven- 
dors of such liquors validly apply to said state as such vendor? 

A. The immunity of state activities from federal, taxation does 
not extend to all such activities. It is only when the state, its 
agencies, and instrumentalities are engaged in the perform- 
ance of governmental functions that they are immune from fed- 
eral taxation. The vending of liquor is not such a governmental 
function. Hence the federal license tax may be imposed upon 
the state in respect of that activity. It is immaterial that the siate 
may be engaging in it to promote the general welfare. 


Ohio v. Helvering, 54 S.Ct. 725, 292 U.S. 860, 78 L.Ed. 1307. 
Helvering yv. Powers, 55 S.Ct. 171, 293 U.S. 214, 79 L.Ed. 291. 
State of North Dakota vy. Olson (C.C.A.) 33 F.(2d) 848. 


Q. 13. A statute of state A imposes a general net income tax. 
It excludes from gross income dividends received except so far as 
paid out of corporate net income attributable to income received 
by the paying corporation which it was entitled to receive im- 
mune from taxation by the state. B Co. is a holding company all 
of whose income consisted of interest on bonds of the United States. 
May state A validly include dividends paid by B Co. in the gross 
income of its stockholders? 


A. The provision of the statute on which state A would rely 
to include those dividends in gross income for purposes of its in- 
come tax seems clearly to have been devised to reach by indirec- 
tion the interest on United States bonds which it is prohibited 
from taxing directly. Since its purpose is to follow the bonds of 
the United States, the provision would be unconstitutional in its 
application to this case. 


Miller vy. City of Milwaukee, 47 S.Ct. 280, 272 U.S. 713, 71 L.Ed. 487. 
Missouri ex rel. Missouri Ins. Co. v. Gehner, 50 S.Ct. 826, 281 U.S. 318, 74 L. 


Hd. 870. 

National Life Ins. Co. v. United States, 48 S.Ct. 591, 277 U.S. 508, 72 L.Ed. 
968. 

R. C. Brown, “Reduction of Tax Exemptions by Reason of Receipt of Tax 
Exempt Income,” 80 U. of Pa. Law Rev. 534. 
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Q. 14. An act of Congress imposed import duties upon scientific 
apparatus. A state university paid duties upon such apparatus 
imported by it for use in its laboratories. The payments were 
made under duress and are recoverable if the duties were illegally 
imposed. Is said university entitled to recover the sums thus 
paid? 


A. No. The duties were an exercise of the federal power to 
regulate foreign commerce. That power is plenary and may not 
be limited or impeded to any extent by state action. The imposi- 
tion of the duties on imports by a state involves no prohibited in- 
terference with any state power since the state has no power with 
respect to imports from foreign countries. The mere fact that the 
state uses the imported articles in performing its functions is 
immaterial, for the act of importing them is not itself a state func- 
tion. The immunity of a state from federal taxation does not ex- 
tend to immunity from exercise by the Federal government of its 
plenary power over foreign commerce. 


Board of Trustees of University of Illinois vy. United States, ‘53 S.Ct. 509, 
289 U.S. 48, 77 L.Hd. 1025 

S. Johnson, ‘When the impor ter is a State University—May the Federal Gov- 
ernment Collect a Duty?” 27 Mich.Law Rev. 499. 


Q.15. The statutes of state A authorize the incorporation of 
savings and loan associations, prescribe a detailed system for their 
regulation, and provide a method for their dissolution and winding 
up their business. An act of Congress (12 U.S.C.A. § 1464) per- 
mitted any such association organized under state laws to con- 
vert itself into an association under said act, which provided for 
federally incorporated associations .of said character, by methods 
of corporate action in contravention of state law and in opposition 
to the state’s dissent. B Association is a corporation of this kind 
organized under the laws of state A. May it take advantage of 
the said act of Congress to convert itself into a federal corpora- 
tion against the state’s dissent? 


A. Associations of this kind were created by state A to ad- 
vance the state’s welfare and the state has an interest in preserving 
their existence. The methods of their creation, operation and 
dissolution, and the character of governmental supervision of their , 
affairs, can be regulated by the federal government only when rea- 
sonably necessary for the effective exercise of some power dele- 
gated to it. Even if Congress has the power to provide for a 
system of federally incorporated associations of this kind, it is 


not reasonably necessary for its maintenance to destroy or au- 
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thorize the destruction of a similar system established by a state. 
Hence, the act of Congress, in so far as it permits the conversion 
of state associations into federal associations in contravention of_ 
state laws, is a prohibited invasion of state powers in violation of 
the Tenth Amendment to the Federal Constitution. 


Hopkins Fed. Savings & Loan Ass’n v. Cleary, 56 S.Ct. 235, 296 U.S. 315, 80 
L.Ed. 251, 100 A.L.R. 1403. 


Q. 15a. Congress amended the Bankruptcy Act (by the Mu- 
nicipal Debt Readjustment Act, 11 U.S.C.A. §§ 301-303) so as to 
authorize any political subdivision of any state to proceed in a 
federal court for the readjustment of its debt. It was explicitly 
provided that, wherever under the laws of any state any officer 
or board had authority to supervise the debts of its political sub- 
divisions, no proceedings should be had or adjustment approved 
without the consent of such officer or board. The federal court 
was authorized to approve readjustment plans if fair and just and 
assented to, where necessary, by the proper state officer or board. 
Such plans, if assented to by two-thirds in amount of the creditors, 
were binding upon nonassenting creditors. A district was a politi- 
cal subdivision of state B which had by general legislation author- 
ized its political subdivisions to proceed under said federal act. 
A district commenced proceedings in the proper federal court 
which dismissed the proceedings for want of jurisdiction. Was 
said court’s action proper? 


A. The only basis for said court’s assumption of jurisdiction was 
this federal act, so that, if that be invalid, the court was right in 
dismissing the proceedings. The act is an attempt by the federal 
government to interfere with, and materially restrict, district A’s 
control over its fiscal affairs, and thus with the fiscal affairs of 
state B. The federal bankruptcy power is limited by the same 
principle that limits federal taxing power, namely, that it may not 
be so exercised as to interfere with or impair the efficient func- 
tioning of the states whose existence as independent states is as- 
sumed by the Constitution. Hence this act is invalid as beyond 
the federal legislative power, and neither consent nor submission 
by the states can enlarge that power. Hence the court correctly 
dismissed the proceedings as not within its jurisdiction. 


Ashton y. Cameron County Water Imp. District No. 1, 56 S.Ct. 892, 80 L.Ed. 
—-; noted in 34 Mich.Law Rev. 1252, Power of Congress to pass act for re- 
adjustment of municipal debts. 
Q.16. D, an employee of the Post Office Department of the 
United States, was convicted for violating a law of state A that 
BAL.PrRoB.LAW (2D Ep.)—S8 
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forbade the driving of motor vehicles within the state by unlicensed 
drivers. D’s violation of said law consisted in driving within the 
state a government truck while engaged in transporting the mails. 
D had not obtained a license. Can D’s conviction be sustained? 

What would your answer be if D had been convicted of violating 
the speed laws of State A? 


A. The statute in question has the effect of making the com- 
petence of federal employees to perform their duties dependent on 
the action of state A. It is an invalid interference with the pow- 
ers of the United States, and D’s conviction cannot be sustained. 

D’s conviction for violating the speed laws, however, would be 
valid. Subjecting federal employees to reasonable regulations gen. 
erally applicable is not an interference with federal functions. 


Johnson vy. Maryland, 41 S.Ct. 16, 254 U.S. 51, 65 L.Ed. 126. 
Commonwealth y. Closson, 118 N.E. 653, 229 Mass. 329, L.R.A.1918C, 939. 


4 


SECTION 4.—FEDERAL POWERS 


Q. 17. A was the owner of a bond issued by B Co. which provid- 
ed that principal and interest would be paid in gold coin of the 
United States of or equal to the standard of weight and fineness 
existing at date of its issue in 1930. Thereafter the dollar was 
devalued under authority of an act of Congress. Another act 
of Congress invalidated gold clauses contained in bonds whether 
issued before or after such act became effective, and provided for 
the discharge of such obligations by the payment of any legal 
tender coin or currency in an amount equal to the face value of 
such obligation. A sued B Co. on a matured interest coupon to 
recover that number of devalued dollars which would buy as much 
gold as could have been acquired prior to devaluation by the num- 
ber of dollars represented by the interest coupon. Is he entitled to 
recover in accordance with his demand? 


A. The gold clause in A’s bond contract is not a contract for the 
payment of gold as a commodity but one for the payment of money. 
Congress is given the power to coin money and regulate its value, 
but its power over the currency is not based solely on that but on 
the aggregate of powers belonging to the national government as 
a sovereign power. These give it the power to provide a uniform 
currency, and thus to enact whatever laws are necessary and prop- 
er to accomplish that result. The gold clauses in bonds interfered 
with securing a uniform currency. Hence they could be invali- 
dated, and, since this power cannot be restricted or defeated by 
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private contracts, it may be exercised with respect to prior as well 
as future contracts. The same considerations made the exercise 
of the power reasonable and thus not violative of the due process 
clause of the Fifth Amendment. Hence A is not entitled to re- 
cover in accordance with his demands. Note, however, that the 
power does not include that of repudiating gold clauses in bonds 
issued by the United States itself. 

Legal Tender Cases, 12 Wall. 457, 20 L.Ed. 287. 

Julliard v. Greenman, 4 S.Ct. 122, 110 U.S. 421, 28 L.Bd. 204. 

Norman vy. Baltimore & O. R. Co., 55 S.Ct. 407, 294 U.S. 240, 79 L.Ed. 885, 95 

A.L.R. 1352. 


Rte v. United States, 55 S.Ct. 432, 294 U.S. 330, 79 L.Ed. 912, 95 A.L.R. 

R. L. Post and C. H. Willard, ‘“‘The Power of Congress to Nullify Gold Claus- 
es,” 46 Harv.Law Rey. 1225. : 

A. M. Cathcart, 9 So.Cal.Law Rev. 316, 317. 


Q.18. A treaty between the United States and Great Britain 
provided for specified closed seasons and other forms of pro- 
tection for migratory birds, and that each party would propose to 
its law-making body necessary measures for carrying the treaty 
into effect. Congress carried out this provision by enacting a 
law prohibiting the killing of migratory birds within the United 
States. Is this law constitutional? 


A. Yes. Congress has authority to make all laws that shall 
be necessary and proper for carrying into execution all powers 
vested by the Constitution in the government of the United States. 
The power to make treaties is one such power. Carrying that 
power into execution reasonably implies a power to enact such 
laws as may make effective within the United States the policy 
agreed upon by the United States and foreign power by the terms 
of a valid treaty. The law in question is therefore valid, if the 
treaty is valid. The subject-matter of the treaty and the legisla- 
tion involves a national interest, that can be protected only by 
national action in concert with another power. It is a proper sub- 
ject for the exercise of the treaty-making power. It is immaterial 
that the subject is one with which Congress could not deal but for 
the treaty. The statute in question is valid. 


Missouri v. Holland, 40 8.Ct. 382, 252 U.S. 416, 64 L.Ed. 641, 11 A.L.R. 984. 
J. L. Jackson, “The Tenth Amendment and the Treaty-Making Power,” 14 


Va.Law Rev. 331, 441. : 
W. E. Mikell, “The Hxtent of the Treaty-Making Power of the President and 
the Senate,” 57 U. of Pa.Law Rev. 485, 528. 


Q.19. A federal statute imposed a tax of 10 per cent. of the an- 
nual net profits upon every employer who should, during any por- 
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tion of such year, knowingly employ a child within the age limits 
therein prescribed. A knowingly employed a child within the 
defined age limits, and has paid the tax under protest. He sues 
to recover the tax so paid. Decide the case. 


A. A is entitled to recover the tax, if the law imposing it is 
unconstitutional. The validity of the law depends on whether it 
is a proper exercise of the federal taxing power. The primary 
purpose of an exercise of that power is to raise revenue. A tax act 
does not lose its character as such because its incidental effect is 
the promotion of some police power end, nor because the securing 
of that end was an incidental motive in its passage. Where, 
however, it appears from the face of the statute that the primary 
purpose is regulation, and what is described as a tax is in fact a 
penalty, the law is not a valid exercise of the taxing power. The 
fact that the law in question makes liability dependent upon 
scienter shows that it imposes a penalty, not a tax. The acts 
penalized are local matters, whose regulation is within the reserved 


power of the states, and beyond those of Congress. The statute — 


is invalid, and A is entitled to recover the tax paid. 


Bailey vy. Drexel Furniture Co., 42 8.Ct. 449, 259 U.S. 20, 66 L.Ed. 817, 21 
A.L.R. 1482. 

Hill v. Wallace, 42 S.Ct. 453, 259 U.S. 44, 66 L.Ed. 822. 

McCray v. U. S., 24 S.Ct. 769, 195 U.S. 27, 49 L.Ed. 78, 1 Ann.Cas. 561. 

R. HE. Cushman, “National Police Power under the Taxing Clause,” 4 Minn. 
Law Rev. 247. 


Q.20. An act of Congress (Agricultural Adjustment Act, 7 
U.S.C.A. § 601 et seq.) authorized the Secretary of Agriculture 
to regulate the production of specified agricultural commodities 
through contracts with the producers thereof, and to make benefit 
payments to co-operating producers in connection therewith. It 
also imposed excise taxes on the first domestic processing of such 
commodities, and appropriated the proceeds thereof to making 
the aforementioned benefit payments. A Co., a domestic proces- 
‘sor of one of said commodities, refused to pay the tax imposed on 
him therefor. Is it legally liable for said tax? 


A. The Constitution confers upon Congress the, power to tax to 
provide for the general welfare of the United States. This confers 
an independent substantive power to tax in the sense that it is 
not limited to financing federal activities that are authorized by 
the other grants of power to the United States. The general wel- 
fare clause, however, limits the federal taxing power. The power 
to appropriate and expend moneys raised by taxation is as broad 
as, and subject to the same limitations as, the power to tax. 


* . 
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Neither can be used to invade the powers reserved to the states 
by the Tenth Amendment. The power to regulate agricultural 
production within the states is one reserved to the states. Con- 
gress may not use its taxing power to regulate it, nor may it use 
funds raised by taxes to purchase compliance with a scheme for- 
regulating it which it could not validly command. 

The system of benefit payments under contracts regulating the 
production of agricultural commodities within the states constitutes 
a prohibited use of the federal power to appropriate and spend 
funds raised by taxation, and since the processing tax is an in- 
tegral part of a prohibited regulatory system, the tax itself is 
invalid as a use of federal taxing power for purposes of regulat- 
ing a matter whose regulation lies within the exclusive power of 
the states. Hence A is not legally liable for said tax. Note, the 
court does not expressly decide on the validity of conditional ap- 
propriations if the conditions imposed indirectly effect a regula- 
tion of matters within exclusive state control. 


U. S. v. Butler, 56 S.Ct. 312, 297 U.S. 1, 80 L.Ed. 477, 102 A.L.R. 914. 

C. S. Collier, “Judicial Bootstraps and the General Welfare Clause, The 
A.A.A. Opinion,” 4 George Wash.Law Rev. 211, 368. 

S. N. Cathcart, “The Supreme Court and The New Deal,” 9 So. Cal.Law Rev. 
315, 326 (1936). 


SECTION 5.—INTERSTATE COMMERCE 


Q.21. A federal law provided for the supervision and regula- 
tion by federal authority of the business of commission men and 
livestock dealers in stockyards. A “stockyard” was defined as a 
place conducted for profit as a public market, where livestock is re- 
ceived and kept for sale or shipment in interstate commerce. The 
law forbade those furnishing stockyard services and those buying 
and selling livestock thereat on a commission basis from engaging 
in unfair or discriminatory practices, and required all charges for 
their services to be just, reasonable, and nondiscriminatory. Is 
sdid law a valid exercise by Congress of its power to regulate inter- 
state commerce? 


A. The stockyards are an agency of interstate commerce. The 
power to regulate interstate commerce includes the power to regu- 
late such agencies in so far as they constitute an instrumentality 
of such commerce. This power is not limited to regulating only 
such acts as are in themselves acts of interstate commerce, but 
extends to acts associated therewith if they affect interstate com- 
merce. The business done at such stockyards between the receipt 


= I Hf ES ot 


118 CONSTITUTIONAL LAW $5 


of the livestock and their shipment therefrom, which was the 
business regulated, has a direct relation to and effect upon the in- 
terstate movement of livestock. Congress can therefore, regulate 
its practices, so as to prevent them from obstructing or burden- 
ing such commerce, and hence the law is a valid exercise of its 
regulatory power. 


Stafford v. Wallace, 42 §.Ct. 397, 258 U.S. 495, 66 L.Ed. 735, 23 A.L.R. 229. 
Board of Trade of City of Chicago y. Olsen, 43 S.Ct. 470, 262 U.S. 1, 67 L.Ed. 
839. 


Q.22. A Co. is engaged in state B in slaughtering and selling. 
wholly within said state poultry which it purchases within said 
state from commission men representing shippers of live poultry 
shipping such poultry from points outside of state B to the mar- 
kets of state B. The industry of which A Co. was a part was sub- 
jected to the provisions of a code promulgated by the President 
of the United States under authority of an act of Congress, (N. R. 
A., the National Industrial Recovery Act, 48 Stat. 195). A was con- 
victed, as permitted by said act, for violating the provisions of 
said code prescribing maximum hours of labor and minimum wages 
for those engaged in that industry. Should his conviction be sus- 
tained? 


A. The power to regulate interstate commerce confers upon 
Congress power to regulate not only transactions that are them- 
selves a part of such commerce, but includes that of regulating 
transactions in intrastate commerce so far as these directly affect 
interstate commerce. It does not extend to regulating such local 
transactions where their effect upon interstate commerce is remote 
and indirect. The issue is one that turns on the degree to which 
the local transactions regulated affect interstate commerce. The 
hours and wages prevailing in A Co.’s local business affect in- 
terstate commerce indirectly and remotely only. Hence the act 
and the codes are beyond the federal power to regulate interstate 
commerce so far as the regulation of the hours of labor and wages 
in A Co.’s business are concerned. Hence A Co.’s conviction can- 
not be sustained. 


A. L. A. Schechter Poultry Corporation v. United States, 55 S.Ct. 837, 295 
U.S. 495, 79 L.Ed. 1570, 97 A.L.R. 947, 964. 

Local 167, I. B. T. v. U. S., 54 S.Ct. 396, 291 U.S. 293, 73 L.Wd. 804. 

Northern Securities Co. v. U. 8., 24 8.Ct. 436, 193 U.S. 197, 48 LHd. 679. 

Colorado v U. S8., 46 S.Ct. 452; 271 U.S. 153, 70 L.Ed. 878. © 

BE. S. Corwin, “The Schechter Case—Landmark or What?” 13 N.Y.U.Law Q. 
Rey. 151. 

Cathcart, 9 So.Cal.Law Rev. 321. 
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Q. 23. An act of Congress establishes a compulsory retirement 
and pension system for all railroads engaged in interstate com- 
merce. It provides that the pension fund shall be provided through 
compulsory contributions from both the railroads and their em- 
ployees. It provides who shall be entitled to share in the fund, 
and the methods for determining the payments therefrom to those 
so entitled. R Co., a railroad subject to the Act, sues to enjoin 
the officials charged with its enforcement from enforcing against 
it those provisions imposing duties upon it. Is R Co. entitled to 
this relief? : 


A. The relations between employers and employees engaged in 
interstaté transportation are within the power to regulate inter- 
state commerce. The power is limited to those regulations that 
are necessary and proper to protect or promote interstate com- 
merce and are reasonably adapted to secure those purposes. It 
has been held that a compulsory retirement and pension system 
for interstate railroads and their employees has no reasonable re- 
lation to the protection or promotion of interstate commerce and 
was, therefore, beyond the power of Congress to impose upon such 
railroads. Hence R Co. is entitled to the relief prayed to prevent 
exactions based on an unconstitutional statute. It should be noted 
that a minority of the court in an able opinion by the Chief Justice 
viewed the decision as resting on too narrow a construction of the 
power of Congress over interstate commerce and also as to what 
might be found by Congress to facilitate such commerce. 

Railroad Retirement Board vy. Alton R. Co., 55 S.Ct. 758, 295 U.S. 330, 79 L. 

Wien @ New, 87 S.Ct. 298, 243 U.S. 332, 61 L.Bd. 755, L.R.A.1917H, 938, 
Ann.Cas.1918A, 1024, 

Texas & N. O. R. Co. v. Brotherhood of Ry. & S. S. Clerks, 50 S.Ct. 427, 


281 U,S. 548, 74 L.Ed. 1034. 
T. R. Powell, “Commerce, Pensions and Codes,” 49 Harv.Law Rev. 1, 193. 


Q. 23a. An act of Congress, the Bituminous Coal Conservation 
Act of 1935, 15 U.S.C.A. § 801 et seq. imposed on all producers 
of bituminous coal within the United States a tax on the sale of 
such coal produced therein at the rate of 15 cents per ton on the 
sale price at the mine. It also provided for a refund of 90 per cent. 
thereof to all producers accepting the provisions of a code else- 
where in said act provided for. The act prescribed numerous items 
to be embodied in such code; and required code members to sell 
only at prices to be fixed by designated board, and to accept speci- 
fied labor conditions to be contained in the code, including accord- 
ing employees the right to collective bargaining. It also required 
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code members to abide by such regulations governing maximum 
hours and minimum wages as might be agreed upon between a 
specified percentage of producers and the representatives of a spe- 
cified percentage of employees engaged in the industry. A Co. 
is a producer of bituminous coal who has not accepted the code. 
It sues the proper officials to enjoin enforcement of the tax against 
it. Decide the case. 


A. The so-called tax is not a tax but a penalty to compel com- 
pliance with the regulatory provisions of the act. The power to 
impose it depends on the power of the federal government to pre- 
scribe said regulations for the bituminous coal industry. The only 
federal legislative power on which the regulations could be based 
is the commerce power. Commerce means intercourse for the pur- 
poses of trade. It does not include mining. Hence the business 
of mining bituminous coal is,not interstate commerce. Nor are 
its effects on interstate commerce so immediate and direct as to 
justify federal regulation of the industry. Hence the provisions 
of the act relating to the maintenance in that industry of the right 
-of collective bargaining, and to maximum hours and minimum 
wages, are not proper exercises of the federal power to regulate 
interstate commerce. The price fixing provisions were eliminated 
through operation of the principles of the effect of the partial un- 
constitutionality of statutes. Hence the penalty is for violating 
regulations beyond the power of Congress to enact, and is, there- 
fore, not enforcible. Hence its enforcement should be enjoined. 
There were dissenting opinions on the price fixing feature which 
those opinions held within federal commerce power and not viola- 
tive of the due process clause of the Fifth Amendment. 


Carter v. Carter Coal Co., 56 8.Ct. 855, 80 L.Ed. —, noted in 34 Mich.Law 
Rey. 1167, Congressional power under the commerce clause to regulate la- 
bor conditions in local industry and fix the price of sales in interstate com- 
merce (1936), note, 45 Yale Law J. 293 (1985). 


Q. 24. (1) Does the power of Congress to regulate interstate 
commerce authorize it to exclude from the channels of interstate 
commerce corporate securities fraudulently issued? (2) Does it 
authorize Congress to exclude therefrom corporate securities until 
registered with a designated federal official who is required to 
register them unless they have been fraudulently issued? (3) Does 
it authorize Congress to exclude therefrom corporate securities 
issued by corporations that have not observed regulatory provi- 
sions of an act of Congress regulating prices at which they shall 
sell their products, including those produced and sold within a 
single state? 
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A. (1) The power to regulate interstate commerce includes the 
power to prohibit the transportation in interstate commerce of 
only such goods as are in themselves harmful, such as lottery tick- 
_ets and impure foods. The prohibition may in such cases be ab- 
solute or conditional, and may even take the limited form of de- 
priving them of their interstate character and thus deprive them of 
protection against state action afforded by the commerce clause. 
Fraudulent securities are not a legitimate article of interstate 
commerce. (2) They may be excluded from the channels of in- 
terstate commerce wholly and unconditionally, or admitted there- 
to on condition of registration with a federal official since this 
would merely facilitate and make more effective a policy Congress 
may promote. (3) The power of exclusion may not, however, be 
used to accomplish by indirection federal regulation of matters 
whose regulation is reserved to the states and which Congress 
could not directly regulate. This principle invalidates the act sug- 
gested in the last question. 


Lottery Cases, 23 §.Ct. 321, 188 U.S. 321, 47 L.Hd. 492. 

Clark Distilling Co. vy. Western Maryland R. Co., 37 S.Ct. 180, 242 U.S. 311, 
61 L.Ed. 326, L.R.A.1917B, 1218, Ann.Cas. 19178, 845. 

Hammer v. Dagenhart, 38 S.Ct. 529, 247 U.S. 251, 62 L.Ed. 1101, 3 A.L.R. 
649, Ann.Cas.1918H, 724. 

Brooks v. U. S., 45 S.Ct. 345, 267 U.S. 432, 69 L.Ed. 699, 37 A.L.R. 1407. 

Whitfield v. Ohio, 56 S.Ct. 582, 297 U.S. 431, 80 L.Ed. 778. 

EB. S. Corwin, “Congress’ Power to-Prohibit Commerce,” 18 Cornell Law Q. 
477. 

N. Dowling and Hubbard, “Divesting an Article of Its Interstate Character,” 
5 Minn.L.Rev. 100, 253. 

5 Fordham Law Rev. 302, Postal Clause and Securities Act. 


Q. 25. A and B were both engaged in business within the United 
States. A received an order from C, a resident of a foreign coun- 
try, to purchase for C certain goods. A purchased the goods from 
B, instructing the latter to. deliver them to an export carrier. B 
billed the goods to A, who paid therefor, but delivered them to the 
export carrier. B sud¢s to recover a federal excise tax on sales 
within the United States, which he has paid under protest. Can 
he recover the tax? 


A. The Constitution provides that no tax shall be laid by the 
federal government on articles exported from any state. The act 
that passed the title to these goods, and that would have incurred 
the tax, had the transaction been domestic, committed the goods 
to the export carrier to take them to the foreign country. The ef- 
fect of that act was to start them for that foreign country. The 
liability for the tax accrued at the very moment the goods became 
an export. Hence the tax was on exports, and invalid. It is im- 
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material that the law under which the tax was imposed was a gen- 
eral law, taxing all sales and not aimed at exports. Its application 
to the instant case effects a result prohibited by the Constitution. 
B can recover the tax. 


Spalding & Bros. v. Edwards, 43 S.Ct. 485, 262 U.S. 66, 67 L.Ed. 865. 

Thames & Mersey Marine Ins. Co. v. U. S., 35 S.Ct. 496, 237 U.S. 19, 59 L. 
Ed. 821, Ann.Cas.1915D, 1087. 

William BE. Peck & Co. v. Lowe, 38 S.Ct. 432, 247 U.S. 165, 62 L.Ed. 1049. 


Q. 26. A statute of state A made it unlawful for any one to sell, 
offer for sale, ship, or deliver for shipment, any citrus fruit which 
were immature or otherwise unfit for consumption. The growing 
of such fruit was one of state A’s principal industries. B, a grow- 
er thereof within said state, was convicted of violating the statute 
by delivering a carload of immature citrus fruit to a railroad for 
transportation to a point outside of state A, and was sentenced as 
provided by that statute. Can his conviction and sentence be sus- 
tained? 


A. The right to engage in interstate commerce is one conferred 
by the Federal Constitution. Its exercise within a state may, how- 
ever, be subjected to reasonable regulation by the state except 
where the regulation concerns a phase of such commerce which 
the national interest requires to be free of state regulation, where 
Congress has indicated an intention to exclude such regulation, 
or where the state regulation would conflict with existing federal 
regulations. The state regulations are invalid if they impose a di- 
rect burden upon interstate commerce, but whether they do so 
frequently depends on a balancing of the burden imposed against 
the interest of the state protected or promoted by imposing it. In 
this case the purpose of the statute was not to regulate interstate 
commerce but to protect a native industry’s market outside the 
state. The burden on interstate commerce is thus indirect, the 
statute valid as applied to B’s case, and his conviction proper. 
States may on the same principles regulate the introduction into 
them of articles of commerce, as by properly limited quarantine 
laws. The courts often treat these problems as involving the defi- 
nition of the extent to which a state may affect interstate commerce 
through exercises of its police power. 


Sligh v. Kirkwood, 35 S.Ct. 501, 237 U.S. 52, 59 L.Ed. 835. 

Hannibal & St. J. Railroad Co. v. Husen, 95 U.S. 465, 24 L.Ed. 527. 

Pennsylvania v. West Virginia, 43 S.Ct. 658, 262 U.S. 558, 67 L.Hd. 1117, 32 
A.L.R. 300. ‘ 

Foster-Fountain Packing Co. v. Haydel, 49 8.Ct. 1, 278 U.S. 1, 73 L.Ed. 147. 

T. P. Hardman, “The Right of a State to Restrain the Exportation of Natural 
Resources,” 26 W.Va.Law Rev. 1. 

D. Williams, “The Power of a State to Control the Use of its Natural Re- 
sources,” 11 Minn.Law Rey. 129, 233. 
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Q.27. A statute of state A regulated the dairy industry within 
it by licensing distributors of milk and required distributors as a 
condition precederft to procuring a license to agree to pay produc- 
ers prices fixed by a state board. B, a distributor operating with- 
in state A, bought his milk supply in state C. The board of state 
A refused to grant him a license because he refused to agree to 
pay the producers in state C-from whom jhe purchased his milk 
the price fixed by it for purchases by distributors of state A from 
producers of that state. B sold part of the milk in state A in the 
original packages in which it was shipped to him from state C, and 
bottled the remainder and sold that in bottles. He was convicted 
of selling milk without a license. Can his conviction be upheld? 


A. The statute of state A in its immediate incidence regulates 
the sale within it of commodities after they have ended their in- 
terstate journey. Its necessary effect and tendency is to suppress 
or reduce materially the competition between the producers in the 
different states which it was one of the purposes of the commerce 
clause to protect and maintain. The restrictions imposed by these 
regulations cannot be justified as reasonable measures to protect 
the public health or any other legitimate interest of state A. The 
ill effects of the regulation arise in the case of both sales in the 
original package and sales in bottles after the original package has 
been broken. The obstruction to competition by other states aimed 
at by, and resulting from, this statute is itself a direct burden on 
interstate commerce. ‘The statute as here applied is thus uncon- 
stitutional and B’s conviction thereunder is illegal. Other devices 
at times employed by states to obtain the results that a protective 
tariff imposed by them would give are considered in some of the 
cases cited below. 


Baldwin v. G. A. F. Seelig, Inc., 55 S.Ct. 497, 294 U.S. 511, 79 L.Ed. 1032, 101 
A.L.R. 55, 64 note. ‘ 

Minnesota y. Barber, 10 S.Ct. 862, 186 U.S. 318, 34 L.Ed. 455. 

Collins vy. New Hampshire, 18 S.Ct. 768, 171 U.S. 30, 48 L.Ed. 60. 

Real Silk Hosiery Mills, Ine., v. City of Portland, 45 S.Ct. 525, 268 U.S. 325, 
69 L.Ed. 982. 


Q. 28. A Co., a corporation organized under the laws of state B, 
engages therein in the production of electric light and power 
which it sells to local consumers and to C Co., a corporation organ- 
ized under the laws of state D, which distributes it to local consum- 
ers in that state. The contract between the companies calls for 
delivery of the power at the border between said states. The prop- 
er officials of state B fixed the rates to be charged by A Co. to C 
Co.; those of state D also fixed a different rate for said sales of 
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electric power. (1) Which, if any, of said states, has the power 
to fix said rates? (2) Assume that A Co. itself distributed its light 
and power to ultimate consumers in city X in state D. Which of 
said states could fix the rates to be charged by it for such serv- 
ices? 


A. (1) The sale of electric current by A Co. to C Co. is a trans- 
action in interstate commerce notwithstanding that the current is 
delivered at the state line. The enforcement by either state B or 
state D of a selling price in such transaction places a direct burden 
upon such commerce inconsistent with that freedom of interstate 
commerce which the commerce clause was intended to secure and 
preserve. It is not justified merely because regulation of local 
rates by states B and D would be made easier by their control over 
this rate. 

(2) The sale by A Co. direct to ultimate consumers in city X 
in state D is deemed a local business whose character is not changed 
by the fact that such distribution is made by the transporting com- 
pany. Hence state D can properly fix rates thereon without Ol: 
tion of the commerce clause. 

Publie Utilities Commission of Rhode Island v. Attleboro Steam & Electric 
Co., 47 8.Ct. 294, 273 U.S. 83, 71 L.Ed. 549. 

Missouri ex rel. Barrett vy. Kansas Natural Gas Co., 44 S.Ct. 544, 265 U.S. 
298, 68 L.Ed. 1027. 

Pennsylvania Gas Co. v. Publie Service Commission, Second Dist., of State 
of New York, 40 S.Ct. 279, 252 U.S. 23, 64 L.Ed. 434. 


R. L. Howard, “Gas and Electricity in Interstate Commerce,” 18 Minn.Law 
Rev. 611. 


Q. 29. A statute of state A prohibited foreign corporations from 
transacting any business within it until they had filed with a des- 
ignated state official a copy of their articles of incorporation and 
a certificate appointing a resident agent upon whom process might 
be, served in any action to which they might be parties, and pro- 
hibited suits by such corporations in the state’s courts on any con- 
tract entered into in the state prior to their compliance with the 
foregoing requirements. B Co., a foreign corporation that had 
not complied with any of those requirements, sued in a court of 

state A on a contract made therein between it and C which called 

for the shipment into state A of goods from points outside said 
state. B Co.’s suit was dismissed on the sole ground that said stat- 
ute forbade it to sue in the courts of state A. Was the dismissal 
valid? : 


A. The contract between B Co. and C was a transaction in in- 
terstate commerce. A state has no power to exclude persons or 
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foreign corporations from engaging in interstate commerce within 
it, nor may it fetter the exercise by them of that right with unrea- 
sonable and burdensome conditions. The conditions imposed by 
said statute are unreasonable and a direct burden on interstate 
commerce. Hence B Co. had a legal right to make that contract 
in state A. That provision of the statute that denies it the right 
to enforce its claims under that contract in the courts of state A 
effectively hampers B Co.’s right to engage in interstate commerce 
within state A, unduly burdens it, and is violative of B Co.’s rights 
under the commerce clause even though the right to enforce a 
claim under such contract is not itself a part of interstate com- 
merce. Hence the court was in error in dismissing B Co.’s suit. 


Sioux Remedy Co. yv. Cope, 35 S.Ct. 57, 235 U.S. 197, 59 L.Ed. 198. 

Furst v. Brewster, 51 S.Ct. 295, 282 U.S. 493, 75 L.Ed. 478. . 

International Harvester Co. v. Kentucky, 34 S.Ct. 944, 234 U.S. 579, 58 L.Ed. 
1479. 


Q.30. A statute of state A permitted suits to be commenced 
in its courts against any foreign railroad corporation maintaining 
an agent therein for the solicitation of business by service of proc- 
ess upon such agent. R Co. is a railroad corporation organized 
under the laws of state B; it maintains a soliciting agent in state 
A; it operates no railroad within state A. Suit was commenced 
against R Co. in a court of state A by service on its soliciting 
agent therein on a cause of action arising in state C which was 
in no way connected with state A or the activities of R Co.’s soli- 
citing agent therein. The plaintiff was a nonresident of state A. 
May the court of state A legally entertain said suit? 


A. The right of state A to define the jurisdiction of its courts 
is subject to the limitations of the Federal Constitution, including 
those based on the federal commerce clause. The statute in ques- 
tion in effect compels every foreign interstate railroad to submit 
to suit in state A on causes of action wherever arising as a condi- 
tion to maintaining an agent to solicit business therein. That con- 
dition, as applied in the instant case, imposes a serious and unrea- 
sonable burden upon interstate commerce, and as so applied, is in 
violation of the commerce clause. Hence the court of state A 
should have dismissed the suit for want of jurisdiction. Some of 
the cases cited below indicate the limits to this doctrine. 


Davis v. Farmers’ Co-op. Equity Co., 43 S.Ct. 556, 262 U.S. 312, 67 L.Ed. 


996. 

Missouri ex rel. St. Louis, B. & M. R. Co. y. Taylor, 45 S.Ct. 47, 266 U.S. 200, 
69 L.Hd. 247, 42 A.L.R. 1232. 

International Milling Co. v. Columbia Transp. Co., 54 8.Ct. 797, 292 U.S. 511, 


78 L.Ed. 1396. 
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Q. 31. A Co., a corporation organized under the laws of state B, 
qualified to do a local business within state C, whose laws imposed 
an annual franchise tax on the transaction of business therein by 
corporations, domestic and foreign. During 1934 A Co.’s sole busi- 
ness within state C consisted of importing into it from foreign 
countries nitrates, storing them therein in the original packages 
in which imported, and selling them both within and withput state 
C in such original packages. Can state C validly impose its fran- 
chise tax on A Co. for 1934? 


A. The tax is one on the transaction of business within state C. 
A state may not, without the consent of Congress lay any impost 
on imports, nor may it impose taxes that directly burden interstate 
or foreign commerce. A Co.’s right to import said nitrates includ- 
ed that of storing them and selling them within state C as long as 
they remained in the original package as its property and until 
they lost their distinctive character as imports. Hence state C had 
no power to tax its exercise of those rights within it. This extends. 
as well to a franchise tax on their exercise as to taxes on the stor- 
_ age and sale within it of said nitrates. Since A Co.’s sole activity 
within state C during 1934 consisted of the exercise of those rights, 
the franchise tax applied to it for that year would violate both the 
prohibition against state duties on imports and the commerce clause 
of the Federal Constitution. Note that such imports would also 
have been immune from property taxation by state C. Imports 
within the scope of these principles do not include goods brought 
into one state from another state where prior thereto they had be- 
come incorporated in the general mass of property of the latter 
state. 


Anglo-Chilean Nitrate Sales Corporation y. Alabama, 53 S.Ct. 373, 288 U.S. 
218, 77 L.Hd. 710. 

Low y. Austin, 13 Wall. 29, 20 L.Ed. 517. 

Sonneborn Bros. v. Cureton, 43 S.Ct. 643, 262 U.S. 506, 67 L.Ed. 1095. 

J. M. Landis, “The Commerce Clause as a Restriction on State Taxation,” 
20 Mich.Law Rev. 50. 


Q. 32. A statute of state A requires every corporation engaged 
therein in the business of operating a telephone line and furnishing 
telephone service to pay a license tax for each telephone instru- 
ment used in that state in the conduct of such business. T Co. is 
a corporation engaged therein in that business, a large percentage 
of whose telephone instruments therein are used in both intra- 
state and interstate commerce. Is the tax valid as to it? 


A. Though a state may not tax the privilege of engaging 
within it in interstate or foreign commerce by way of license or 
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corporate franchise taxes, it may levy such taxes upon the grant 
or exercise of the privilege of engaging in intrastate commerce 
therein. But the fact that a portion of the business is intrastate 
and taxable does not justify a tax either upon the interstate 
business or upon the whole business without discrimination. The 
tax in the instant case is indivisible and applies indiscriminately 
to both the local and interstate business, and is, therefore, invalid 
as imposing a direct burden upon interstate commerce. 
Cooney v. Mountain States Telephone & Telegraph Co., 55 S.Ct. 477, 294 U. 
S. 384, 79 L.Hd. 934. 
Cudahy Packing Co. vy. Hinkle, 49 S.Ct. 204, 278 U.S. 460, 73 L.Ed. 454. 
Matson Nay. Co. vy. State Board of Equalization of California, 56 S.Ct. 553, 
297 U.S. 441, 80 L.Ed. 791. 


Fisher’s Blend Station, Inc., v. Tax Commission of Washington, 297 U.S. 650, 
56 S.Ct. 608, 80 L.Ed. 956. 


Q. 33. Which of the following state taxes would be invalid tax- 
es upon interstate commerce: (a) A tax on gross receipts from in- 
terstate commerce; (b) a tax on the net income from interstate 
commerce; (c) a tax on the property within the state employed 
in interstate commerce, the tax being measured by gross receipts 
from interstate commerce 9 Ag ta to the state on some fair 
basis? 


A. (a) A tax on the gross receipts from interstate commerce, 
or any portion thereof, in effect withholds a part of the proceeds of 
such commerce, thus imposing thereon a direct burden, and is in- 
valid. Crew-Levick Co. v. Pennsylvania, 38 S.Ct. 126, 245 U.S. 
292, O24 Velde 9): 

(b) The difference in effect between a tax measured by gross 
receipts and one measured by net income affords a convenient 
basis for distinguishing between a direct and indirect burden on in- 
terstate commerce. Hence a tax on net income from such com- 
merce is valid. Atlantic Coast Line R. Co. v. Doughton, 43 S.Ct. 
620, 262 U.S. 413, 67 L.Ed. 1051. 

(c) Taxes on property employed in interstate commerce.are val- 
id, and such a tax may be measured by gross receipts, including 
those derived from interstate commerce apportioned to the state 
on a fair basis, unless the result is a tax greatly in excess of what 
would result from taxing such property by the ad valorem method. 
United States Express Co. v. Minnesota, 32 S.Ct. 211, 223 U.S. 335, 


56 L.Ed. 459. 
T. R. Powell, “State Income Taxes and the Commerce Clause,” 31 Yale Law 
J. 799. 
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Q. 34. The statutes of state A impose the following taxes: (a) 
A property tax on all property found within the state on May 1 of 
each year; (b) a sales tax on all sales to residents of patent med- 
icines, including sales made to them by mail order houses where 
such medicines are sent to residents from such houses located 
without state A; and (c) a sales tax on all sales of fresh vegetables 
within the state except such sales of vegetables grown within state 
A. Is tax (a) valid as applied to cattle that are on an interstate 
journey through state A and that have been temporarily detained 
in pens maintained by the railroad transporting them for purposes 
of watering and feeding? Is tax (b) valid as applied to a sale by a 
mail order house located in state B to a resident of state A where 
the goods are sent to him from state B by mail into state A? 
Is tax (c) valid? 


A. The tax specified in (a) cannot be applied to these cattle 
since they are in transit on an interstate journey. The commerce 
clause prohibits a state from taxing goods moving in interstate 
commerce. The tax specified in (b) is a tax on an interstate sale 
and is prohibited by the commerce clause. The tax specified in 
(c) is on local sales, but its clear purpose and necessary effect 
is to discriminate against sales of vegetables raised in other states. 
The commerce clause prohibits state taxation that effects such a 
discrimination against interstate commerce. 


Carson Petroleum Co. v. Vial, 49 S.Ct. 292, 279 U.S. 95, 73 L.Ed. 626. 

Wasner y. Covington, 40 S.Ct. 93, 251 U.S. 95, 64 L.Hd. 157. 

Webber v. Virginia, 108 U.S. 344, 26 L.Ed. 565. 

Darnell & Son Co. v. Memphis, 28 S.Ct. 247, 208 U.S. 118, 52 L.Ed. 413. 

T. R. Powell, “Taxation of Things in Transit," T Va.Law "Rev. 167, 245, 429, 
497. 


SECTION 6.—PROTECTION OF PERSONAL RIGHTS 


Q. 35. A statute of state A requires every parent, guardian, or 
other person having control or charge or custody of a child be- 
tween the ages of 8 and 16 years to send him to a public school in 
the school district of the child’s residence for the period in any 
year during which such school is conducted therein, and makes it 
a misdemeanor for such parent or other person to fail to do so with- 
out just cause, which shall not include the fact that the child is 
receiving private instruction or attending a private or parochial 
school. B is convicted for violation thereof for sending his child 
to a private school conducted in state A. Is his conviction legal? 


A. The due process clause of the Fourteenth Amendment pro- 
hibits a state from depriving any person of liberty without due 


! 
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process of law. There is included in liberty that of parents and 
guardians to direct the upbringing and education of the children 
under their control. The state may regulate their exercise of this 
liberty but it cannot subject it to unreasonable and arbitrary con- 
trol. The requirement made by this statute has no reasonable re- 
lation to any purpose within the competency of the state, and ac- 
cordingly deprives the parent of his liberty without due process of 
law. Hence B’s conviction is illegal. 
Pierce v. Society of the Sisters of the Holy Names of Jesus and Mary, 45 S. 
Ct. 571, 268 U.S. 510, 69 L.Ed. 1070, 89 A.L.R. 468. 
Meyer v. State of Nebraska, 43 S.Ct. 625, 262 U.S. 390, 67 L.Ed. 1042, 29 
A. L. R. 1446. 


Hamilton v. Regents of University of California, 55 S.Ct. 197, 293 U.S. 245, 
79 L.Hd. 343. 


Q. 36. A state statute made it a felony for any person to help 
organize, or knowingly to become a member of, any society or 
organization or assemblage organized or assembled to advocate or 
teach resort to unlawful acts of force to effect a change in indus- 
trial ownership or control or in the political institutions of the 
state. A was convicted of knowingly being a member of an as- 
semblage advocating the prohibited teaching. Is his conviction 
legal? 


A. The liberty secured by the due process clause of the Four- 
teenth Amendment includes freedom of speech and press. This does 
not confer an absolute right to speak nor immunity from punish- 
ment for the abuse thereof. , The state in the exercise of its police 
power may limit the exercise of this right in the same manner as it 
regulates and limits the exercise of other rights of person and 
property. It may restrict it so as to prevent its exercise from 
producing imminent danger to the public order or threats to its 
own existence. Restrictions reasonably adapted to secure those 
ends are reasonable and do not violate the due process clause. 
The statute in question is a legitimate means for protecting the 
public peace and the state against overthrow by force, and 1s valid. 
Hence A’s conviction is legal. 


Whitney v. People of State of California, 47 S.Ct. 641, 274 U.S. 357, 71 L.Ed. 
1095. 

Fiske v. Kansas, 47 S.Ct. 655, 274 U.S. 380, 71 L.Ed. 1108. 

Near v. State of Minnesota ex rel. Olson, 51 S.Ct. 625, 283 U.S. 697, 73 L.Ed. 
1357. 

Abrams v. U. S., 40 S.Ct. 17, 250 U.S. 616, 63 L.Ed. 1178. 

Grosjean y. American Press Co., Inc., 56 S.Ct. 444, 297 U.S. 233, 80 L.Ed. 
660 


Chas. Warren, “The New ‘Liberty’ under the Fourteenth Amendment,” 89 


Harv.Law Rev. 431. 
Note, The 1931 personal liberties cases, 9 N.Y.U.Law Q.Rev. 64. 
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Q. 37. A state statute prohibited negroes from participating in 
a Democratic Party primary election held within the state al- 
though by its laws party candidates for state offices were required 
to be nominated by primary elections conducted. under such laws. 
A, a negro member of the Democratic Party qualified to vote in 
such primary in all respects other than his color, was denied that 
right by those conducting such primary who relied upon said 
statute. A sued them for damages resulting to him therefrom. 
Is he entitled to recover? 


A. A is entitled to recover such damages as he may be able to 
establish if the act of those who denied him the right to vote in 
said primary was without legal excuse. The only defense is one 
founded on that statute. That statute is a clear and hostile dis- 
- crimination against A because of his color. The equal protection 
clause of the Fourteenth Amendment protects him against un- 
reasonable discrimination even in respect of his political rights. 
Hence the statute relied upon by the election officials is uncon- 
stitutional, and A is entitled to recover. 

Nixon vy. Herndon, 47 S.Ct. 446, 273 U.S. 536, 71 L.Ed. 759. 


Nixon y. Condon, 52 8.Ct. 484, 286 U.S. 73, 76 L.Hd. 984, 88 A.L.R. 458, 
Grovey v. Townsend, 55 S.Ct. 622, 295 U.S. 45, 79 L.Ed. 1292, 97 A.L.R. 
680. 


Q. 38. Would a statute enacted by Congress be constitutional 
that made combinations of manufacturers of an article a crime, if 
the purpose or effect of such combinations were to fix a price for 
such article greater than its market value under fair competition 
and normal market conditions? Would such statute, enacted by a 
state legislature, be constitutional? 


A. The statutes in question prescribe a standard of conduct 
in which the principal factor is not an ascertainable fact, but what 
that fact, market value, would have been under conditions in- 
definitely defined as normal market conditions. Criminal liability 
is thus made to depend on a vague and indefinite standard which 
it is practically impossible to ascertain in advance. This subjects 
conduct to an unreasonable risk and constitutes a deprivation of 
liberty or property without due process of law. The state statute 
would violate the due process clause of the Fourteenth Amend- 
ment; the federal statute the similar provision of the Fifth Amend- 
ment, and also that provision of the Sixth Amendment which gives 
an accused person the right to be informed of the nature and cause 
of the accusation against him, since the absence of any reasonably 
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definite standard prevents him from knowing in advance with. 
what he is being charged. 


U. S. v. L. Cohen Grocery Co., 41 S.Ct. 298, 255 U.S. 81, 65 L.Ed. 516, 14 
A.L.R. 1045. ’ ; 

International Harvester Co. of America y. Kentucky, 34 S.Ct. 853, 234 U.S. 
216, 58 L.Ed. 1284, 

es ae Aigler, “Legislation in Vague or General Terms,” 21 Mich.Law Rev. 


Q. 39. A, indicted for a capital offense, was arraigned and plead- 
ed not guilty. He was unable to employ counsel on his own be- 
half and also wholly incompetent to make his own defense. The 
trial court appointed counsel for him but so near the time of the 
trial that no adequate time remained to investigate and prepare 
adequately for his defense. He was convicted and claims his con- 
viction denied him his constitutional rights. The offense in ques- 
tion was violation of a state law and the conviction was had in a 
state court. Discuss the correctness of A’s claim. 


. A. The due process clause of the Fourteenth Amendment re- 
quires that no state shall convict an accused except after a fair 
trial. Notice and an opportunity to be heard are essential elements 
of a fair trial. This includes the right to be represented by coun- 
sel of one’s own choosing, and to a reasonable time and opportunity 
to secure one. In cases like that of A the serious character of the 
offense, the surrounding circumstances of the trial, and his in- 
ability to employ counsel made it the duty of the trial court to 
furnish him with counsel, even had A not requested it, and the in- 
effective appointment actually made which precluded proper pres- 
entation of A’s case does not satisfy the requirements of due 
process. Hence A’s conyiction is in violation of the due process 
clause of the Fourteenth Amendment. The court did not decide 
that due process would require this under all circumstances. 

Powell v. State of Alabama, 53 S.Ct. 55, 287 U.S. 45, 77 L.Ed. 158, 84 A.L.R. 

9) 
tee y. Holohan, 55 S.Ct. 340, 294 U.S. 108, 79 L.Ed. 791, 98 A.L.R. 406. 
Tumey v. State of Ohio, 47 S.Ct. 437, 273 U.S. 510, 71 L.Ed. 749, 50 A.L.R. 
oe 
Bins y. Mississippi, 56 S.Ct. 461, 297 U.S. 278, 80 L.Ed. 682. 
Moore v. Dempsey, 43 S.Ct. 265, 261 U.S. 86, 67 L.Ed. 543, 37 Harv.Law Rev. 


247, note. 
Note, The constitutionality of fee compensation for courts, 86 Yale Law J. 


7 
Q. 40. A, an alien, was admitted to the United States as an 
immigrant in 1906. He procured entry only by making false an- 
swers to certain questions which the law then in force required 
him to answer. That law, however, merely punished his act by 
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imposing a fine and subjecting him to deportation at any time with- 
in three years after the date of his entry. In 1920 Congress en- 
acted’a statute authorizing the deportation of any alien, who had 
not at that time been naturalized, if said alitn had procured entry 
into the United States by means of false statements made at the 
time of his entry. A, threatened with deportation under said 
Act of 1920, alleges that it is ex post facto as applied to him. Is 
his claim correct in law? 


A. Both the United States and the several states are prohibited 
from passing ex post facto laws. An ex post facto law is one 
that makes a prior act, innocent when done, a crime; that increases 
the punishment of a crime beyond that applicable to it when 
committed; or that changes the rules of evidence or procedure 
to the material disadvantage of the accused after the commission 
of the crime with which he is charged. The effect of the 1920 Act 
is to subject A to deportation at a time when he was no longer 
subject thereto under the law in force at the time he did the act 
for which he is threatened with deportation. Deportation, however, 
is not punishment for a crime, but a mere exercise of the power 
of the United States to control the entry and expulsion of aliens. 
To make it depend on acts that also constitute crimes is not inflict- 
ing punishment for a crime. Hence it does not violate the ex post 
facto clause to deport A under the Act of 1920 for his act of making 
false answers at the time of his entry in 1906. 

Bugajewitz v. Adams, 33 S.Ct. 607, 228 U.S. 585, 57 L.Ed. 978. 


Johannessen vy. U. S., 32 S.Ct. 618, 225 U.S. 227, 56 L.Ed. 1066. 
O. P. Field, “Ex Post Facto in the Constitution,” 20 Mich.Law Rev. 315. 


Q. 41. A and B were jointly indicted for the crime of embezzle- 
ment, a felony, charged to have been committed on January 2, 
1934. The law at that time required the court on motion of any 
person jointly indicted with another for a felony to grant such 
person a separate trial. Thereafter, but before A and B were 
brought on for trial, the law was amended so as to give the trial 
court complete discretion as to the granting of separate trials. 
Can the amended law be validly applied in the trial of A and B? 


A. No accused person has a vested right in any particular rule 
of procedure or evidence. Changes therein can be applied to prior 
crimes, unless their effect is to deprive the accused of some sub-— 
stantial right given him by the law when his offense was commit- 
ted, Rules of procedure and evidence affect the amount of pro- 
tection the accused has. Certain protective devices are considered 
tundamental and the right thereto is substantial. There is no 
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single test for determining which are of that character. The 
amended statute involved in this question does not produce a 
harsh or oppressive change against the accused. Hence it would 
not violate the ex post facto clause to apply it to the trial of A and 
B. 


Beazell v. State of Ohio, 46 S.Ct. 68, 269 U.S. 167, 70 L.Ed. 216. 
Hopt v. Utah, 4 8.Ct. 202, 110 U.S. 574, 28 L.Wd. 262. 
Kring v. Missouri, 2 8.Ct. 448, 107.U.S. 221, 27 L.Ed. 506. 


Q.42. Federal prohibition agents tapped A’s wires without, 
however, committing any trespass on A’s property. Their act 
was in violation of the statutes of the state in which the act oc- 
curred. On the trial of A for violating the Federal Prohibition Act 
(27 U.S.C.A.), A objects on constitutional grounds to the in- 
troduction against him of the evidence thus obtained. Should his 
objection be sustained? 


A. The Fourth Amendment to the Federal Constitution pro- 
hibits violation of the right of the people to be secure in their 
persons, houses, papers and effects against unreasonable searches 
and seizures. The use of evidence obtained by an illegal search and 
seizure against the person subjected thereto violates that provision 
of the Fifth Amendment which provides that no person shall be 
compelled in any case to be a witness against himself. The lan- 
guage of the Fourth Amendment cannot be extended to include 
wires leading from a person’s house to points outside and beyond 
his premises, nor does wire tapping constitute a search or seizure 
since there is nothing tangible to search or seize. Hence the 
tapping of his wires violated no right of A under the Fourth 
Amendment, and the use of evidence thus obtained did not violate 
his right under the Fifth Amendment. His objection should not be 
sustained. 


Olmstead v. U. S., 48 S.Ct. 564, 277 U.S. 488, 72 L.Ed. 944, 66 A.L.R. 376. 

Gouled v. U. S., 41 S.Ct. 261, 255 U.S. 298, 65 L.Hd. 647. 

Carroll v. U. S., 45 S.Ct. 280, 267 U.S. 132, 69 L.Ed. 543, 389 A.L.R. 790. 

TT, KH. Atkinson, “Admissibility of Evidence Obtained Through Unreasonable 
Search and Seizure,’”’ 25 Columb.Law Rev. 11. 

O. K. Fraenkel, ‘““Concerning Searches and Seizures,” 34 Harv.L.Rev. 361. 

E. S. Corwin, ‘The Supreme Court’s Construction of the Self-Incrimination 
Clause,” 29 Mich.Law Rev. 1, 191. 


Q. 43. A was being tried in a federal court on an indictment 
charging a felony when one of the twelve jurors in the case was ex- 
cused for illness. With the consent of A and the United States, the 
trial continued with a jury of eleven which found A guilty. Is his 
conviction legal? 


‘ 
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A. The provisions of the Constitution providing for trial by 
jury in criminal prosecutions have reference to trial by a jury of 
twelve persons acting under the superintendence of a judge em- 
powered to instruct them as to the law and advise them as to the 
facts whose verdict must be unanimous for a conviction. These 
requirements, however, do not define the essential structure of the 
tribunal that is to have constitutional power to try persons ac- 
cused of crime. The constitutional provisions merely confer a 
privilege on the accused for his protection, and mo factor of pub- 
lic interest requires that he be not permitted to waive it. Since 
A’s waiver of a trial by a jury would have been valid, equally so 
is his consent to be tried by the remaining eleven members of 
the original jury of twelve. This waiver is as valid in the case 
of felonies as of misdemeanors. Hence A’s conviction is legal. 


Patton v. U. S., 50 S.Ct. 253, 281 U.S. 276, 74 L.Wd. 854, 70 A.L.R. 268. 

District of Columbia v. Colts, 51 S.Ct. 52, 282 U.S. 68, 75 L.Ed. 177. 

Callan v. Wilson, 8 S.Ct. 1301, 127 U.S. 540, 32 L.Ed. 223. 

J. A. C. Grant, “Waiver of Jury Trial in Felony Cases,” 20 Cal.Law Rev. 
132: 

W. C. Dennis, “Jury Trial and the Federal Constitution,” 6 Columb.Law Rev. 
423. 


Q. 44. D does an act which constitutes a crime under the federal 
statute enacted under the Prohibition :\Amendment, and under the 
prohibition law of the state in which the act occurred. He is first 
convicted and punished by said state therefor. Can he be thereafter 
tried and convicted under the federal law? 


A. The Fifth Amendment provides that no person shall be sub- 
ject to be twice put in jeopardy for the same offense. This limits 
the federal government only. The act of the state in convicting 
and punishing D is not the act of ‘the federal government. The 
state prohibition law and the federal act derive their force from 
separate sources, and each government acts as an independent 
sovereign in the matter. Each can declare the identical act a 
violation of its laws. There are, therefore, two offenses. Hence 
trial and conviction under the federal law relates to a different 
offense, and the constitutional provision against double jeopardy is 
not violated thereby. 


U.S. v. Lanza, 43 S.Ct. 141, 260 U.S. 377, 67 L.Md. 314. 

U. S. v. Oppenheimer, 37 S.Ct. 68, 242 U.S. 85, 61 L.Ed. 161, 3 L.B.A. 516. 

J. A. C. ereta “The Lanza Rule of Successive Prosecutions,” 82 Columb.Law 
Rey. 1309. 
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SECTION 7.—DUE PROCESS AND EQUAL PROTECTION 


Q.45. A state statute as construed by its supreme court re- 
quired all carriers for hire by auto bus or truck operating over any 
part of the highway system maintained by the state to procure 
a permit so to do from a designated state board, and provided that 
every permittee should be subject to all the duties and liabilities 
of common carriers. A Co., a private contract carrier, operated 
its trucks over such highways without having procured the re- 
quired permit, and has had imposed upon it the penalties provided 
by said statute for operating without a permit. Were those pen- 
alties legally imposed? 


A. The due process clause of the Fourteenth Amendment pro- 
hibits a state from subjecting those within its power to arbitrary 
and unreasonable regulations. Due process is not denied by an 
exercise of its police power imposing reasonable regulations upon 
the use of its highways. But a state may not even in the grant of 
privileges within its power to grant or withhold, impose unconstitu- 
tional conditions. Use of the public highways for purposes of 
private gain is a privilege which, however, may not be denied 
because the applicant refuses consent to submit to regulations that 
would be invalid if directly imposed. It violates due process. for 
the state to convert a private carrier into a public carrier by leg- 
islative fiat, and it is equally invalid thereunder to impose said 
condition upon the grant of the privilege in question. It cannot 
be justified as a regulation of the use of the highways, since its 
primary aim is the regulation of the business of those engaged in 
using them. Hence the imposition of the penalties is violative of 
A Co.’s rights under the due process clause. 


Frost v. Railroad Commission of State of California, 46 S.Ct. 605, 271 U.S. 


583, 70 L.Ed. 1101, 47 A.L.R. 457. 
Michigan Public Utilities Commission y. Duke, 45 S.Ct. 191, 266, U.S. 570, 69 


L.Ed. 445, 36 A.L.R. 1105. 
Terral v. Burke, 42 S.Ct. 188, 257 U.S. 529, 66 L.Ed. 352, 21 A.L.R. 186. 
M. H. Merrill, ‘“Unconstitutional Conditions,” 77 Univ. of Pa.Law Rev. 879. 
C. S. Oppenheim, “Unconstitutional Conditions and State Powers,” 26 Mich. 
Law Rev. 176. 


Q. 46. A state statute provided that the business of banking 
should be conducted within it only by corporations, and that no 
corporation should operate a bank within it without a license from 
the Banking Commissioner. The commissioner was required to 
issue a license only if, after investigation, he should find that the 
financial responsibility, experience, character and general fitness 
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of the applicant were such as to command the confidence of the 
community and warrant the belief that the business would be 
operated honestly and efficiently. A Co. was refused a license to 
operate a bank in the state by said commissioner who found that 
it did not satisfy the conditions imposed. It objects on the score 
that the imposition of said conditions violated its constitutional 
rights under the due process clause. Is its position sustainable? 


A. The state may regulate the business of banking under its 
police power. It‘can condition engaging therein on the procure- 
ment of a license from the state if the conditions imposed for ob- 
taining the license are reasonable. Due process only prevents it 
from imposing arbitrary conditions. The conditions in question 
bear a substantial relation to the protection of the public interest 
in banking, and involve no restriction not reasonably necessary 
to protect that interest. Nor does the statute leave it to the un- 
guided discretion of the commissioner to decide who shall and who 
shall not be allowed to engage in banking since he is limited by a 
sufficiently definite standard excluding arbitrary personal action. 
Hence the statute does not violate any rights of A Co. under the 
due process clause. 

Hall vy. Geiger-Jones Co., 37 S.Ct. 217, 242 U.S. 539, 61 L.Ed. 480, L.R.A. 
1917F, 514, Ann.Cas.1917C, 643. 

Douglas v. Noble, 43 S.Ct. 308, 261 U.S. 165, 67 L.Ed. 590. 

Yick Wo v. Hopkins, 6 S.Ct. 1064, 118 U.S. 356, 30 L.Ed. 220. 


Note, Administrative determination of private rights, 35 Harv.Law Rev. 
450. 


Note, Due process—Revocation of licenses, 11 Cal.Law Rev. 273. 


Q.47. A state statute prohibited the production of oil within 
it in such manner and under such circumstances as to produce 
waste, and authorized a public board to regulate and restrict pro- 
duction whenever necessary to prevent waste. Assuming that it 
was justified by the statute, would an order restricting production 
to an amount that could be readily marketed at a price affording 
producers a fair profit on their business be valid as against the 
objection of a producer wishing to produce in excess of the amount 
allotted him? 


A. The state may under its police power regulate the exploita- 
tion of its natural resources so as to prevent their waste, or as an 
incident to regulating the correlative rights of surface owners 
with respect to a common source of supply of oil or gas. If it can 
be shown that the orders in question are merely for the purpose of 
preventing the physical waste incident to the practical inability 
properly to store surplus production without such waste, the orders 
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would be reasonable and the restrictions imposed thereby on the 
producers’ use of their property would involve no deprivation 
of their property without due process. If, however, the restric- 
tions can be justified only as devices to insure production at a 
profit through raising prices, the order takes the producers’ prop- 
erty without due process. The orders in question appear to be 
of the latter type and, therefore, violate rights secured to pro- 
ducers by the due process clause of the Fourteenth Amendment. 


Bandini Petroleum Co. v. Superior Court, Los Angeles County, 52 S.Ct. 103, 
284 U.S. 8, 76 L.Ed. 136, 78 A.L.R. 826. 

Champlin Refining Co. v. Corporation Commission, 52 S.Ct. 559, 286 U.S. 
210, 76 L.Hd. 1062, 86 A.L.R. 403. 

Ohio Oil Co. v. Indiana, 20 S.Ct. 576, 177 U.S. 190, 44 L.Hd. 729. 

M. H. Merrill, “Stabilization of the Oil Eg and Due Process of Law,” 3 
So.Cal.Law Rev. 396. 


Q. 48. A state statute authorized a designated state official to 
order owners of red cedar trees to cut them down whenever he 
found them infected with a plant disease that could be communi- 
cated from them to nearby apple orchards, whenever necessary to 
prevent such orchards from becoming infected. The statute made 
no provision for compensating the owner for the cedars ordered 
cut down. A, the owner of a grove of such cedars which the 
proper state official has ordered him to cut down because the 
trees were infected with said disease and the grove was adjacent 
to an apple orchard, sues to enjoin the enforcement of said order. 
Is he entitled to relief? 


A. The statute and order made thereunder involve a taking of 
A’s property in so far as they deny him the right to exercise with 
respect to said cedars the ordinary incidents of ownership. The 
question of whether they take his property without due process 
of law depends on the reasonableness of the statute and of the or- 
der. The situation was one in which the state had to choose be- 
tween two private interests, and its selection of the one rather than 
the other because such choice promotes a not unreasonable so- 
cial policy and tends to preserve a preponderant public interest, 
is reasonable. It was not arbitrary to sacrifice ornamental trees 
to preserve an important state industry. Hence the statute and 
the order do not deprive A of his property without due process 
of law. 


Miller y. Schoene, 48 S.Ct. 246, 276 U.S. 272, 72 L.Rd. 568. 
Buclid, Ohio, v. Ambler Realty Co., 47 S.Ct. 114, 272 U.S. 365, 71 L.Ed. 303, 


54 A.L.R. 1016. 
Pennsylvania Coal Co. vy. Mahon, 43 S.Ct. 158, 260 U.S. oe 67 L.Ed. 322, 28 


A.L.R. 1321. 
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Q. 49. The legislature of state A enacted a statute authorizing 
a public official to fix the prices to be paid to dairy farmers by 
distributors of milk within the state, and also the price at which 
distributors were to sell milk at retail. The statute was enacted 
as part of a general program to prevent a collapse of the dairy in- 
dustry within state A in whose economic life that industry played 
an important part. The statute made the sale of milk at retail at 
less than the price fixed by the official a misdemeanor. B, a re- 
tailer, was convicted of selling below the price fixed. Can his 
conviction be sustained? 


A. B’s conviction can be sustained if the statute authorizing 
the official to fix the price of milk at retail is valid. It is not vio- 
lative of the due process clause if it constitutes a reasonable exer- 
cise of state A’s police power. That power can be invoked to 
sustain regulations to promote the public health, safety and morals 
and the general welfare, but the means adopted to promote these 
must not unreasonably interfere with private rights. The right 
of an owner to: determine the price at which he will sell his prop- 
erty or services is an important one, and its regulation by gov- 
ernmental price fixing was formerly narrowly limited to businesses 
affected with a public interest and a few others. The term “affect- 
ed with a public interest” has recently been held to mean no more 
than “subject to regulation under the police power.” The legis- 
lative judgment that an evil of price cutting existed, and that 
price maintenance was a proper means for the prevention of that 
evil and the protection of the industry in the public interest, was 
within the scope of its regulating power. Hence the price fix- 
ing here involved did not take B’s liberty or property without due 
process oj law. It is immaterial that in this case minimum, rather 
than maximum prices were established. 


Nebbia v. New York, 54 S.Ct. 505, 291 U.S. 502, 78 L.Ed. 940, 89 A.L.R. 
1469. ’ 

Ribnik v. McBride, 48 S.Ct. 545, 277 U.S. 350, 72 L.Ed. 913, 56 A.I.R. 1327. 

Block v. Hirsh, 41 S.Ct. 458, 256 U.S. 135, 65 L.Ed. 865, 16 A.L.R. 165. 

H. Rottschaefer, “The Field of Governmental Price Control,” 35 Yale Law 
J. 488. 

W. H. Hamilton, “Affectation with a Public Interest,” 39 Yale Law J. 1089. 

B. P. McAllister, “Lord Hale and Business Affected with a Public Interest,” 
43 Harv.Law Rev. 759. 


7 So.Cal.Law Rev. 325 (1984); 9 So.Cal.Law Rey. 402 (1930); 31 Ml. 
Rev. 179 (1936). bets 
Q. 50. A statute of state A provided that whenever there should 
arise in any business or industry within the state a dispute between 
an employer and his employees, it should be referred to a state board 
empowered to hear and determine it, and to enter an order which 
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should be binding upon all parties to the dispute. It also prohibited 
employers from discontinuing their business as long as the order 
was _in force except with the consent of said board or where it 
could be conducted conformably to.the order only ‘at a loss. All 
such orders were to remain in effect for one year after made. 
Said board issued an order thereunder in a dispute between B 
Co. and:its employees which directed B Co. to establish a 30-hour 
maximum work week. B Co., without waiting to determine wheth- 
er it could continue in business without loss if it observed said 
order, closed its plant, and was subjected to a penalty under the 
statute. B Co.’s business was that of mining coal. Was the im- ° 
position of the penalty valid? 


A. The statute here involved imposes on employers and em- 
ployees a system of compulsory arbitration, and, as an incident 
thereof, requires the former to continue in business for a definite 
period with immaterial exceptions. The power of a legislature 
to compel one to continue in a business exists only in exceptional 
cases in which the owner can be considered as having entered a 
business in which he devotes his property to the public use as in 
the case of common carriers and other recognized public utilities. 
B Co.’s business is not within that class, and the legislative re- 
quirement of continuing in the business is arbitrary and deprives 
it of liberty and property without due process of law. Hence the 
imposition of the penalty upon B Co. would be illegal. 

Wolff Packing Co. v. Court of Industrial Relations of State of Kansas, 45 S. 
Ct. 441, 267 U.S. 552, 69 L.Ed. 785. ; 

Truax vy. Corrigan, 42 8.Ct. 124, 257 U.S. 312, 66 L.Hd. 254, 27 A.L.R. 375. 

Coppage v. Kansas, 35 S.Ct. 240, 236 U.S. 1, 59 L.Hd. 441, L.R.A.1915C, 960. 

Brooks-Scanlon Co. vy. Railroad Commission of Louisiana, 40 S.Ct. 188, 251 
U.S. 396. 64 L.Hd. 323. 

S. P. Simpson, “Constitutional Limitations on Compulsory Arbitration,” 38 
Harv.Law Rev. 753. . 

Q. 50a. A statute of state A prohibited employers within it from 
paying women or minor employees an oppressive or unreasonable 
wage which was defined as one which was both less than the fair 
and reasonable value of the services rendered and less than suffi- 
cient to meet the minimum cost of living necessary for health. 
The enforcement of the statute was entrusted to a board author- 
ized to establish minimum wages under said provision. B, an 
employer, was prosecuted under said statute for failure to pay a 
woman employee the minimum wage prescribed for her by said 
board. He was convicted and appeals. Decide the case. 


A. The due process clause of the Fourteenth Amendment pro- 
hibits a state from depriving any person of liberty or property 
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without due process of law. The states, however, may under their 
police powers enact legislation to protect or promote the general 
health, safety, morals or welfare. The aforementioned due process 
clause requires “that exercises of the police power be reasonable. 
The factors for judging their reasonableness are the legitimacy 
of the end sought to be achieved thereby, and the reasonableness 
of the means employed for its realization. In deciding on the rea- 
sonableness of the means employed their effect in restricting in- 
dividual rights of liberty and property are an important consid- 
eration. _The statute involved in this case has been held to restrict 
unreasonably individual liberty of contract, and has, accordingly, 
been held to violate the aforementioned due process clause. B’s 
conviction under a statute invalid for that reason should be set 
aside. It should be noted that the two leading decisions in the 
United States Supreme Court involving minimum wage legisla- 
tion were by an almost equally divided court. 

Adkins v. Children’s Hospital of District of Columbia, 48 S.Ct. 394, 261 U.S. 

525, 67 L.Hd. 785, 24 A.L.R. 1238. 
Morehead v. People of State of N. Y. ex rel. Tipaldo, 56 S.Ct. 918, 80 L.Ed. 


es 108 A.L.R. 1445, noted 34 Mich.Law Rev: 1180, Minimum Wage Deci- 
sion. 


See notes, 49 Harv.Law Rev. 995; 36 Columb.Law Rev. 629; 3 U.Chicago 
Law Rev. 657. 


Q. 51. I Co., a Mexican insurance company, issued a fire insur- 
ance policy to A, a resident of Mexico, covering property there sit- 
uated. The contract contained a term that no suit or demand 
should be entered in any court for the collection of any claim 
thereunder unless filed within one year from the date on which 
the loss occurred. Such term was valid as limiting the insured’s 
right under Mexican law. A loss covered by the contract occurred 
in Mexico where it was payable by the terms of the contract. 
More than one year after the date on which the loss occurred A 
sued I Co. in the courts of state B, in which there was a statute 
that provided that no person or corporation should enter into any 
agreement by reason whereof the time in which to sue thereon 
was limited to a period less than two years, and invalidating all 
agreements for a shorter limitation period. A obtained a judg. 
ment against I Co. in the court of state B, which based its decision 
on the statute. Is that a valid judgment? 


A. The judgment can be sustained only if the court was legally 
justified in ignoring the term of the contract between A and I Co. 
that limited the duration of his rights against it. It would be jus- 
tified in so doing only if the statute of State A can constitutional- 
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ly apply to this contract. A state may ordinarily declare illegal 
the making of certain contracts within it and the performance with- 
in it of contracts elsewhere made but calling for performance with- 
in it. The contract in question was neither made nor to be per- 
formed within State B, and the statute in question has the effect 
not merely of disregarding contractual obligations elsewhere as- 
sumed but of enforcing obligations in excess of those contracted 
for. As applied to this case it purports to create rights and obliga- 
tions under a contract made and to be performed wholly without 
said state. The enforcement of an obligation so imposed deprives 
I Co. of its property without due process of law. Hence the judg- 
ment in question cannot be sustained. 

Home Ins. Co. y. Dick, 50 S.Ct. 338, 281 U.S. 397, 74 L.Ed. 926, 74 A. L, RB. 

Kans Packers Ass’n v. Industrial Accident Commission of California, 55 S. 

Ct. 518, 294 U.S. 532, 79 L.Hd. 1044. 
Hartford Accident & Indemnity Co. v. Delta & Pine Land Co., 54 S.Ct. 634, 


292 U.S. 143, 78 L.Ed. 1178, 92 A.L.R. 928. 
Note, State regulation of foreign made contracts, 41 Harv.Law Rev. 390. 


Q. 52. A state statute, enacted in 1902, gave the widow of an 
employee killed in the course of his employment a cause of ac- 
tion for such death. The statute of limitations applying to such 
action was two years. The state enacted a Workmen’s Compen- 
sation Act in 1910. A, husband of B, was killed in course of his 
employment in 1915. The Compensation Act required B to pro- 
ceed thereunder, instead of under the statute of 1902. The Com- 
pensation Act was held invalid as applied to employees of A’s 
class in 1918. In 1919 the state enacted a law giving persons in 
B’s position one year from the date, of its enactment to bring 
suit under the 1902 statute. B sues A’s employer within said year 
on the cause of action arising in 1915. The employer alleges that 
the act of 1919 is unconstitutional. Discuss his contention. 


A. At the time of the enactment of the 1919 law the employer 
had a valid defense against B’s claim. Its effect was to remove 
that defense, and to subject the employer to a liability which 
might result in a taking of his property to satisfy it. The due 
process clause permits a certain latitude in dealing with cases 
where remedies have been extinguished by lapse of time, when 
the infraction of right is not very great and strong considerations 
of justice require relief. In the instant case B originally followed 
the course required by state law as the highest court in the state 
had declared it. The employer acquired his defense, not because 
of B’s failures, but as the result of facts beyond B’s control. The 
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balance of justice is with B, and hence the exercise of legislative 
power in 1919 is reasonable and valid. This principle is not ap- 
plicable, where the right to interpose a bar to a right of action 
constitutes in effect a property right. 


Robinson v. Robins Dry Dock & Repair Co.,,144 N.H. 579, 238 N.Y. 271, 36 
A.L.R. 1310. 

Campbell vy. Holt, 6 S.Ct. 209, 115 U.S. 620, 29 L.Ed. 483. 

Note, Deprivation of property by retroactive legislation, 25 Columb.Law Rev. 
470. 

Note, Reviving right of action barred by limitations, 19 Ill.Law Rev. 355. 


Q. 53. State A imposes a tax on the net income from investments 
in loans and securities, but exempts therefrom interest received on 
loans made within the state if bearing not in excess of 5 per cent. 
interest. B, a citizen of the United States and a resident of A, 
received interest from loans made outside the state and bearing 
less than 5 per cent. interest, and was taxed thereon. He objects 
on the score that the taxation of this income to him violates rights 
under the equal protection and privileges and immunities clauses 
of the Fourteenth Amendment to the Federal Constitution if said 
exemption is to be given effect. Should his objections be sus- 
tained? 


A. The provision of the statute in question makes taxability of 
income of a certain class dependent upon the place in which the 
income producing investment was made. This classification vio- 
lates the equal protection clause only if unreasonable. The rea- 
sonableness of a‘classification depends on the purpose for which 
itis made. That in issue cannot be justified as promoting any pub- 
lic purpose of state A since that could be promoted only by in- 
vesting the loans in it whereas the basis of classification is the 
place of making the loan rather than the place where its proceeds 
were invested. Nor can the classification be justified on any other 
reasonable ground related to taxation. Hence,it denies B the equal 
protection of the law. 

Furthermore, B is a citizen of the United States and as a priv- 
ilege of national citizenship has the right of engaging in business or 
making loans in states other than that of his residence. State 
A cannot prohibit this nor subject its exercise to arbitrary and un- 
reasonable restrictions. The statute in question imposes a dis- 
criminatory tax on his exercise of that privilege and thus unrea- 
sonably burdens its exercise. Thus it violates that provision of 
the Fourteenth Amendment which prohibits a state from enacting 
or enforcing any law abridging the privileges and immunities of 
a citizen of the United States. Hence the tax may not be im- 
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posed on the income of B here in question if the exempted income 
is free of that tax. Whether this will excuse B or destroy the ex- 
emption is a question of legislative intention. In any case, his ob- 
jections are well taken. 
Colgate v. Harvey, 56 S.Ct. 252, 296 U.S. 404, 80 L.Ed. 299, 102 A.L.R. 54; 
note, 84 U. of Pa.Law Rev. 655. 
Slaughter House Cases, 16 Wall, 36, 21 L.Ed. 394. 


D. O. McGovney, “Privileges and Immunities Clause—Fourteenth Amend- 
ment,” 4 Iowa Law Bull. 219; Comment, 24 Cal.Law Rev. 728. 


Q. 54. Discuss the constitutionality of the following state stat- 
utes: (a) A statute prohibiting aliens from owning agricultural 
lands within the state; (b) one prohibiting such ownership only 
to such aliens as have not declared their intention to become cit- 
izens of the United States; (c) one requiring 80 per cent. of an 
employer’s working force to consist of citizens of the United States. 
Assume that no treaty rights are violated. 


A. The basis of classification in each of these statutes is alien- 
age. The equal protection clause protects aliens within a state 
from arbitrary discriminations, as well as citizens. This does not 
prevent aliens from being treated as a distinct class, if such clas- 
sification is a reasonable means for realizing a legitimate state 
interest. The quality and allegiance of those who own, occupy, 
and use the farm lands within its borders are matters of highest 
importance to the state, and affect its safety and power. To sub- 
ject aliens to an incapacity to own such lands is therefore reason- 
able and a valid classification. 

The same considerations, justify treating as a separate class for 
this purpose those aliens who have not declared their intention to 
become citizens, and this is valid, even as to those who under fed- 
eral law are ineligible for citizenship. 

The right to work for a living in the common occupations of the 
community is of the very essence of personal freedom. Discrim- 
inating against aliens in that matter is not justified by any peril to 
the state therefrom. A statute that attempts to do so, even in a 
qualified manner, denies the alien the equal protection of the laws. 


Terrace v. Thompson, 44 S.Ct. 15, 263 U.S. 197, 68 L.Ed. 255. 
Truax v. Raich, 36 S.Ct. 7, 239 U.S. 33, 60 L.Ed. 131, L.R.A.1916D, 545, Ann. 


Cas.1917B, 283. 
Ohio ex rel. Clarke v. Deckebach, 47 S.Ct. 630, 274 U.S. 392, 71 L.Wd. 1115. 
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SECTION 8—INTERSTATE RELATIONS 


Q. 55. A statute of state A levied a license tax upon contractors 
engaged in construction work within the state of $25 if the con- 
tractor’s principal office was within the state, and of $100 if that 
were outside the state. B, a citizen of another state, whose prin- 
cipal office is in such other state, is engaged in construction work 
within state A. He refused to pay the tax on the grounds of its 
unconstitutionality. Discuss his contention. 


A. The Constitution provides that the citizens of each state shall 
be entitled to all privileges and immunities of citizens in the sev- 
eral states. The purpose of this clause is to remove the disabilities: 
of alienage from the citizens of one state while in another state in 
certain, though not in all, respects. It does prevent a state from 
denying to citizens of other states equality of commercial priv- 
ileges. The discrimination prohibited is that between its own 
citizens and those of other states. The statute in question does 
not in terms make such a discrimination, but the existence of the 
prohibited discrimination is to be determined by the natural and 
practical effects of the statute, not by a mere reference to its terms. 
As the chief office of an individual is commonly in the state of 
which he is a citizen, the statute would in practice produce a dis- 
crimination against nonresidents. Hence it is invalid. Note that 
this clause permits of reasonable differences in treatment of citizens 
of a state and citizens of other states, and it also permits a state to 
confer upon its own citizens only certain special privileges such as 
the right to hunt or fish. 

ee v. Birmingham & N. W. R. Co., 39 S.Ct. 366, 249 U.S. 522, 63 L.Ed. 
McCready v. Virginia, 94 U.S. 391, 24 L.Hd. 248. 
Travis v. Yale & Towne Mfg. Co., 40 S.Ct. 228, 252 U.S. 60, 64 L.Hd. 460. 


W. J. Myers, “The Privileges and Immunities of Citizens in the Several 
States,” 1 Mich.Law Rev. 286, 364. 


Q. 56. A Co., a corporation organized under the laws of state 
B, did a local business in state C, and became liable to that state 
for a tax on its net income derived from business conducted within 
it. State C obtained a judgment against A Co. in a court of state 
C for the tax due said state, but A Co. withdrew from that state 
all its business and property after judgment but before state C 
could collect it. The judgment was a valid judgment in state C. 
State C thereupon sued A Co. in a court of state B on the judgment 
obtained by it in its own court. The court of state B dismissed 
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the action as required by a statute.of state B. Did its action vio- 
late any provisions of the Federal Constitution? 


A. Article 4, section 1, of the Federal Constitution requires each 
state to give full faith and credit to the public acts, records and 
judicial proceedings of every other state. This requires foreign 
judgments to be given the same credit that they have in the state 
in whose courts they were rendered: Such exceptions to that re- 
quirement as have been established are in recognition of the prin- 
ciple that there may be limits to the extent to which the policy of 
one state may be subordinated to that of another state. A suit 
on a judgment for taxes is one of a civil nature and not one for a 
penalty. The object of this full faith and credit clause should not 
be defeated out of deference to a local policy too trivial to out- 
weigh the policy of that clause and the interest of the state whose 
judgment is challenged. No state has a legitimate policy against 
enforcing tax judgments of a sister state. Hence this judgment 
was entitled to full faith and credit in the court of state B which 
it was denied by the action of that court. Hence the court’s dismis- 
sal of the suit was in violation of the full faith and credit clause. 
Note that the Supreme Court has/never yet determined whether or 
not this constitutional provision requires the courts of one state to 
entertain suits to recover taxes levied by a sister state. 

Milwaukee County v. M. BR. White Co., 56 S.Ct. 229, 296 U.S. 268, 80 L.Ed. 
Wadniteboy v. Lum, 28 §.Ct. 641, 210 U.S. 230, 52 L.Ed. 1039. 
B. S. Corwin, ‘The Full Faith and Credit Clause,” 81 U. of Pa.Law Rev. 371. 


W. W. Cook, “Powers of Congress under the Full Faith and Credit Clause,” 
28 Yale Law J. 421; 24 Georgetown Law J. 968. 


SECTION 9.—DUE PROCESS IN PROCEDURE 


Q.57. The taxing laws of state A provided that any taxpayer 
aggrieved by an assessment of his property might appeal to a 
state board at any time before the assessment roll was turned over 
to the collectors of such taxes. The highest court of state A had 
held that this did not authorize the board to reduce an assessment 
or remove a discrimination in assessments merely because the as- 
sessors had systematically and intentionally undervalued other 
property of the same class. Thereafter the assessors assessed B’s 
- property at its full value while systematically and intentionally as- 
sessing all other like property at half its full value. Relying on 
the court decision B did not appeal to the board for a correction 
of this discrimination, but after the time for such appeal had passed, 

Bau.PRoB.LAw (2D Ep.)—10 
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sued to enjoin the collection of the taxes assessed on its property. 
The lower court dismissed its action on the score that B had fail- 
ed to avail himself of the appeal to the board, and its decision was 
affirmed by the state’s highest court which now held an appeal to 
said board on that ground allowable. Have B’s constitutional 
rights been infringed? 


A. The levy and. assessment of a tax creates a legal liability. 
Due process requires that the taxpayer be given notice and an op- 
portunity to be heard on all matters affecting his liability at some 
time before that becomes-final, although judicial hearing is not 
essential. The tax imposed on B would violate the equal protec- 
tion clause if he established the facts relative to the policy of the 
assessors set out in the question. He was entitled to be heard there- 
on before the tax became final. Under the law as it existed when 


the assessment was made he could not appeal to the board. Te 


deny him judicial relief for failure to make an appeal that saia 
board could not have entertained effectively denies him the right to 
any hearing on the question of invalid discrimination since the time 
has passed for an appeal to that board which the state court now 
admits may entertain an appeal on that ground. Hence the effect 
of the action of the state courts is to deny B due process. 


Brinkerhoff-Faris Trust & Savings Co. v. Hill, 50 S.Ct. 451, 281 U.S. 673, 74 
L.Ed. 1107. 

Central of Georgia R. Co. v. Wright, 28 S.Ct. 47, 207 U.S. 127, 52 L.Ed. 
134, 12 Ann.Cas. 463. 

McGregor V. Hogan, 44 S.Ct. 50, 263 U.S. 234, 68 L.Ed. 282. 


Q. 58. A state statute made the violation of rate orders, made by 
its Public Utilities Commission upon proper notice and hearing, 
punishable by a heavy fine as a contempt, made each day’s viola- 
tion a separate offense, and provided for no judicial review of 
such orders, except in the proceedings to punish for contempt. 
Does this statute provide a constitutional procedure for testing 
rate orders claimed to effect a confiscation of property? 


A. Due process of law requires a judicial review of rate orders 
claimed to be confiscatory. The statute in question does provide 
for a form of judicial review thereof. This, however, is not suf- 
ficient. Due process further requires that that right be not so 
burdened with risks as to effect a practical denial thereof. It 
is thus unreasonably burdened if the penalties that can be imposed, 
in case of unsuccessful contest, are such as might well deter a 
prudent man from taking the risk, or where submission to an un- 
constitutional imposition is the lesser evil. The statute is invalid 
since it imposes such severe penalties as to operate as a’ strong 

BaL.PRoB.LAw (2p Ep.) 
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deterrent to the assertion of a constitutional right and because it 
subjects judicial review to an unreasonable burden. This deprives 
A Co. of its property without due process of law, without regard 
to the constitutionality of the rates prescribed. 


Oklahoma Operating Co. v. Love, 40 S.Ct. 338, 252 U.S. 331, 64 L.Hd. 596. 

State ex rel. Dushek y. Watland, 51 N.D. 710, 201 N.W. 680, 39 A.L.R. 1169. 

L. Curtis, “Judicial Review of Commission Rate Regulation,’ 34 Harv.Law 
Rey. S862. 

T. P. Hardman, “Judicial Review as a Requirement of Due Process in Rate 
Regulation,” 30 Yale L. J. 681. 


Q. 59. A statute of state A empowers a state board to fix the 
intrastate rates to be charged by common carriers within it; pro- 
vides for an appeal from rates thus established to the state courts; 
and makes the conclusions of fact reached by said board binding 
upon the reviewing courts. The board fixed the intrastate rates 
of B, a common carrier. B sought a review of the order in a state 
court claiming it to be invalid on the score of its confiscatory char- 
acter. The court, though of opinion that the board had understated 
the value of B’s property used in its business, held that since some 
evidence supported the board’s finding of value, it was bound by 
statute to determine the issue of confiscation on the basis of the 
board’s valuation. Had it determined that issue on a valuation 
arrived at on the basis of the record of the board, it would have 
held the rates confiscatory. Does this statute deny B any constitu- 
tional rights? 


A. A confiscatory rate order would deprive B of his property 
without due process of law. The confiscatory character of rates 
for service cannot be determined without ascertaining the fair 
value of the property employed in rendering the service involved. 
This is a question of fact. Since due process requires ultimate 
judicial review of whether the rates are confiscatory, it also re- 
quires that the court be allowed to reach its own independent judg- 
ment on value. The statute in question thus prevents a complete 
and adequate judicial review of rates to determine whether they 
are confiscatory and so denies B due process. 


Ohio Valley Water Co. v. Ben Avon Borough, 40.8.Ct. 527, 253 U.S. 287, 64 
L.Ed. 908. 

St. Joseph Stock Yards Co. v. U. S., 56 S.Ct. 720, 80 L.Ed. —. 

J. Dickinson, ‘“‘Crowell v. Benson—Judicial Review of Administrative Deter- 
minations of Questions of ‘Constitutional Facts,’” 80 U. of Pa.Law Rev. 
10555 

See Administrative Law, Question 15. 


Q. 60. A statute of state A provided that the operation by a non- 
resident of a motor vehicle over the state’s public highway should 
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be deemed an appointment by him of a designated public officer as 
his agent upon whom process might be served in any action against 
him growing out of his operation of such vehicle over said high- 
ways; that the plaintiff should mail him notice thereof and a copy 
of the process by registered mail; that, upon plaintiff’s receipt of 
a return receipt evidencirig that he had received such notice and 
copy of process, plaintiff should make and file in the court in which 
he was suing such nonresident an affidavit of compliance with the 
above conditions; and that thereupon such service should have 
the same legal effect as if personal service had been made on said 
nonresident within state A. Would a personal judgment against 
a nonresident on a cause of action arising out of his operation of 
a motor vehicle over the highways of state A be valid if based on 
such service, assuming he had not appeared in the case? 


A: The judgment would impose on the nonresident a personal 
obligation. A court cannot, consistently with due process, impose 
such a liability unless it has jurisdiction over the person of the 
defendant. To acquire such jurisdiction there must be service of 
process upon him, in order that he may have due notice and oppor- 
tunity to defend. This requires in the case of a nonresident per- 
sonal service of process upqn him or upon some one authorized to 
accept service for him, made within the state in which the action 
is brought. A state cannot in ordinary cases predicate such con- 
sent upon acts not intended for that purpose. But since it has 
the power to exclude a nonresident from using its highways until 
actual consent to such service is given, it may provide the more 
convenient method of implying consent from his operation of a 
motor vehicle over its highways, provided adequate safeguards are 
established to insure the nonresident notice and an opportunity 
to be heard. These are provided by this statute. Hence no rights 
secured to the nonresident by the due process clause are violated 
and the personal judgment based on such service is valid. 

Hess v. Pawloski, 47 8.Ct. 632, 274 U.S. 352, 71 L.Ed. 1091. 
Wuchter v. Pizzutti, 48 S.Ct. 259, 276 U.S. 13, 72 L.Ed. 446, 57 A.L.R. 1230. 
L. L. Doherty & Co. vy. Goodman, 55 S.Ct. 553, 294 U.S. 623, 79 L.Ed. 1097. 
A. W. Scott, “Jurisdiction over Foreign Motorists,” 39 Harv.Law Rev. 563. 
C. K. Burdick, “Service as a Requirement of Due Process in Actions in Per- 
sonam,” 20 Mich.Law Rev. 422. : 


Culp, “Process against Nonresident Motorists,” 32 Mich.Law Rev. 325. 
Note, 836 Columb.Law Rev. 681. 


t 


Q.61. P, a resident of state A, brought divorce proceedings 
therein against D, a resident of state B. The bill of divorce con- 
tained a prayer for alimony. Upon filing the bill the court en- 
joined a bank within state A, from paying out any part of D’s de- 
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posit therein, except on its order. D was served by publication of 
summons, but did not appear to defend the action. The decree 
rendered granted P her divorce and awarded her alimony up to 
the amount of D’s deposit in said bank, which was ordered paid 
to P. (1) Is the divorce valid in state A? (2) Is the alimony de- 
cree in the form rendered valid? 


A. (1) Actions for divorce are proceedings in rem, having for 
their purpose the determination of status of residents. Service by 
publication is all that due process requires in proceedings in rem. 
The divorce is valid in state A. (2) The judgment awarding alimony 
in the form rendered in effect determines no more than that P is 
entitled to the bank deposit. It does not purport to impose on D 
any personal liability, but only to determine who is entitled to that 
property. Proceedings of that kind are quasi in rem. They are valid 
under the due process clause only if the property is within the bor- 
ders of the state, if it is seized and brought within the control of 
the court at the commencement of the proceedings, and if the own- 
er is given an opportunity to be heard. The second requisite was 
satisfied by the injunction issued against the bank, which was as 
effective a seizure as the ordinary attachment process. The third 
' requisite is satisfied by service by publication. The alimony de 
cree in the form rendered is valid. 


Pennington y. Fourth Nat. Bank of Cincinnati, Ohio, 37 S.Ct. 282, 243 U.S 
269, 61 L.Ed. 718, L.R.A.1917F, 1159. 

American Land.Co. y. Zeiss, 31 S.Ct. 200, 219 U.S. 47, 55 L.Ed. 82. 

See, also, Conflict of Laws, Questions No. 8, 21. 


SECTION 10.—DUE PROCESS IN TAXATION 


Q. 62. State A levied an excise tax of 15 cents per pound on the 
sale of all butter substitutes within it excepting sales thereof for 
exportation to points without it. B is engaged within state A in 
selling a butter substitute. The effect of the tax will be to make 
it impossible for hirn to continue doing that business within state 
A. He resists efforts to collect the tax from him, and claims that 
the tax violates his rights under the Fourteenth Amendment. Are 
his claims well founded? 


A. The differences: between butter and its substitutes are suf- 
ficient to warrant their separate classification for tax purposes, 
Hence the tax on the latter does not violate the equal protection 
clause of the Fourteenth Amendment. The due process clause of 
that Amendment prohibits the state from taxing for non-public 
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purposes. That requirement, however, has reference to the use 
to which the proceeds of a tax are to be put and not to any ulterior 
purpose which the legislature may have wished to achieve by the 
tax. Due process does not invalidate a tax merely because the ef- 
fect of levying it is to impose a burden on one class of business 
in such a way as to benefit another. Nor would it be violated even 
if the result were the complete destruction of B’s business since 
that result would flow from the magnitude of the tax which alone 
furnishes no grounds for striking down a tax act. It is only where 
the statute is so arbitrary that it constitutes in substance and ef- 
fect the direct exertion of a different and forbidden power as dis- 
tinct from an exercise of the taxing power that due process invali- 
dates it. That is not the case herein. Hence B’s claims that the 
tax violates his rights under the Fourteenth Amendment are not 
well founded. 


A. Magnano Co. v. Hamilton, 54 S.Ct. 599, 292 U.S. 40, 78 L.Ed. 1109. 
Towne v. McHlligott (D.C.) 274 F. 960. 


Q. 63. A Co., a corporation organized under the laws of state 
B, owns and operates an electric light and power system in city 
C in state D; and produces natural gas from a gas field in state 
E which it distributes through pipe lines into state F where it fur- 
nishes it to ultimate consumers in city G therein located. State 
F taxed A Co.’s property situated therein by capitalizing A Co.’s 
net earnings from all its operations and allocating to state F that 
proportion of the capital value so determined which the value of 
the tangible property of A Co. in F bore to the value of all its tan- 
gible property wherever situated. State B levied a tax on A Co.’s’ 
corporate excess which it computed by deducting from the capital 
value of A Co.’s property and business, computed in the same man- 
ner as state F computed it, the value of all its other property wher- 
ever situated. Would taxes of state B and state F thus comput-, 
ed be legal? 


A. The due process clause of the Fourteenth Amendment per- 
mits a state to determine the property taxable within it by taking 
account of the factor that it is an integral part of a larger unit lo- 
cated within and without the taxing state. That clause, however, 
prohibits a state from including in the unit, property not connect- 
ed by use with that which it is taxing, and also requires that the 
formula for allocating to itself its share of the unit property shall 
be reasonable and not such as to produce an unfair distribution 
of the system’s value to the state. The method used by state F 
has the effect of including in the unit A Co.’s electric light and 
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power properties which are not connected by unity of use with 
the property in state F. This violates the due process clause. The 
formula for allocating to state F its share of A Co.’s property is 
valid if only property used in its business of producing and dis- 
tributing natural gas is taken into account in applying it, and would 
not violate A Co.’s rights if all A Co.’s property were considered 
and the ratio applied only to the proper unit property since under 
those conditions the only result would be to reduce A Co.’s taxes. 
The tax imposed by state B is on A Co.’s corporate excess, an 
intangible value having its situs in state B because that is A ,Co.’s 
domicile. Due process permits state B to tax it, and to compute 
it in the manner provided for by state B’s statute. 
Fargo v. Hart, 24 S.Ct. 498, 193 U.S. 490, 48 L.Ed. 761. 
ee Ry. Co. v. Com. of Kentucky, 47 S.Ct. 542, 274 U.S. 76, 71 L.Ed. 
Ot 
Cream of Wheat Co. v. Grand Forks County, N. D., 40 S.Ct. 558, 253 U.S. 
325, 64 L.Ed. 931. 


Q. 64. A state legislature created a drainage district, and includ- 
-ed therein an island, which, being high land, was not and could not 
be, directly or indirectly benefited by the improvement. The own- 
er thereof resisted the collection of the assessment on his land, on 
the ground that its inclusion in said district denied him due proc- 
ess of law. Is his contention valid? 


A. State legislatures have the power to create special tax dis- 
tricts, the lands in which are to be taxed for the cost of an im- 
provement from which they receive some special benefit. The leg- 
islative determination of what lands will be benefited and the ex- 
tent thereof is valid, unless the results produced are wholly ar- 
bitrary. The purpose for creating a special tax district in the in- 
stant case was to charge the cost of the improvement to the lands’ 
to be specially benefited thereby. The inclusion of the island, which 
neither did nor could receive any benefit whatever, is wholly ar- 
bitrary, and takes property without due process of law. 

Myles Salt Co. v. Board of Com’rs of Iberia & St. Mary Drainage Dist., 36 


S.Ct. 204, 239 U.S. 478, 60 L.Ed. 392. 
Milheim y. Moffat Tunnel Improvement Dist., 43 S.Ct. 694, 262 U.S. 710, 67 


L.Ed. 1194. 
St. Louis & S. W. Ry. Co. v. Nattin, 48 S.Ct. 438, 277 U.S. 157, 72 L.Ed. 


830. 
C. S. Potts, “Due Process in Local Assessments,” 12 Am.Bar Ass’n J. 457. 
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SECTION 11.—EMINENT DOMAIN 


Q. 65. A hydro-electric company upon which the state has con- 
ferred the power of eminent domain brings proceedings to con- 
demn a right of way across A’s lands for carrying across it the 
high tension line used by it in distributing electric power gener- 
ated from water power within the state. The company’s only busi- 
ness was to manufacture electric current produced by water pow- 
er and to sell the same to the public for power uses only. Can 
A’s land be condemned for the purposes for which the company in- 
tends to use it? 


A. The due process clause of the Fourteenth Amendment pro- 
hibits a state from condemning or authorizing the condemnation 
of private property, except for public uses. The power has been 
conferred upon the company as an incident to the development 
by it of the state’s natural water power resources. The widespread 
benefit to the state from preventing the waste of that power makes 
the use a public one. It is not necessary that the pub]ic as a whole 
be the direct beneficiaries of such use, as there are public interests 
in respect of which that is not true, which are still of sufficient pub- 
lic importance to warrant a state in advancing them by resort to 
its power of eminent domain. Federal courts attach great weight 
to the state’s determination that a given use is a public one, in the 
light of the conditions existing in such state. 

Mt. Vernon-Woodberry Cotton Duck Co. y. Alabama Interstate Power Co., 


36 S.Ct. 234, 240 U.S. 30, 60 L.Ed. 507. 
In re Opinion of the Justices, 91 N.E. 405, 204 Mass. 607, 27 L.R.A.(N.S.) 
483, ; 


Note, Eminent domain—publie use, 18 Corn.Law Q. 88. 
Noite, Eminent domain in slum clearance, 10 St. Johns Law Rev. 280, 287. 


Q. 66. A owns property in the neighborhood of, but not abutting 
on, R Co.’s railway line near the opening of a tunnel; the smoke 
and gases generated by the operation of trains within the tunnel 
are expelled therefrom by artificial means in such manner as to 
be projected over A’s property, as a result of which it has become 
less habitable than otherwise, and its value lessened. The tunnel 
was constructed under authority of a state statute, which purport- 
ed to relieve R Co. from liability for damages of the kind suffered 
by A. In a suit to recover damages therefor, A claims that said 
provision is unconstitutional. Is his contention valid? 


A. The prohibition against taking property for public use with- 
out just compensation does not prevent the legislature from legal- 


H 
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izing what would otherwise be a public nuisance, nor does it re- 
quire compensation for consequential damages’ to owners whose 
property is not actually appropriated. It does prevent conferring 
immunity from action for private nuisances of such a character as 
to amount in effect to a taking of private property for public use. 
The injury to A’s property from constantly subjecting it to the 
smoke from the tunnel imposes upon it so special, direct, and sub- 
stantial a burden as to amount to a taking. Hence the statutory 
provision relieving R Co. of liability for such damage permits it 
to take A’s property for public use without compensation, and vi- 
olates the due process clause of the Fourteenth Amendment. 


Richards v. Washington Terminal Co., 34 S.Ct. 654, 233 U.S. 546, 58 L.Ed. 
1088, L.R.A.1915A, 887. 

Portsmouth Harbor Land & Hotel Co. v. U. S., 43 S.Ct. 185, 260 U.S. 327, 

67 L.Ed. 287. 

J. M. McCormack, “Legal Concepts in Cases of Papers Domain,” 41 Yale 
Law J. 221. 


Q. 67. R Co. brought proceedings to condemn A’s land for rail- 
foad uses. The court entered an order entitling R Co. to enter 
upon the possession of the land before compensation had been de- 
termined or payment made, but required R Co. to deposit in court 
an adequate sum to cover such compensation as might be award- 
ed. R Co. complied with said order. Thereafter compensation 
was fixed at a sum which A alleged to be unjust, in that it made 
no allowance for an element of value which the trial court had de- 
cided to be too speculative. Its judgment in this matter was not 
unreasonable. The proceedings were in accord with state law. 
Has A’s property been taken without due process of law? 


A. Private property cannot be taken for public use without just 
compensation. It is not essential to due process that such com- 
pensation be determined or paid before the condemnor be permit- 
ted to take possession. It is sufficient if adequate provision there- 
for be made. The order makes such provision, and is valid. The 
compensation required to be made must be just, in the sense that 
it must be based on the value of the property taken. Due process 
does not require that value to be based on speculative factors that 
have not at the time of the taking been reflected in its market val- 
ue, and the judgment thereon of those entrusted with the deter- 
mination of compensation, while not conclusive, is entitled to the 
greatest weight. The failure to include the speculative element 
of value did not deprive A of his property without due process of 
law. 


Backus v. Fort St. Union Depot Co., 18 S.Ct. 445, 169 U.S. 557, 42 L.Hd. 853. 
Appleby v. Buffalo, 31 S.Ct. 699, 221 U.S. 524, 55 L.Ed. 838. 
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SECTION 12.—CONTRACT CLAUSE 


Q. 68. The legislature of state A, during an emergency resulting 
from a serious economic depression, enacted a statute authorizing 
its courts in proceedings therein provided to extend the period of 
redemption accorded mortgagors for the period of the then ex- 
isting emergency but in no case for more than two years. The ex- 
tension was to be granted only on condition that the mortgagor 
pay all or a reasonable part of the income from, or a reasonable 
rental on, the mortgaged property toward meeting taxes, insur- 
ance, interest and indebtedness on the property at such times and 
in such manner as the court might determine, with provision for 
terminating the extension in case of default in respect of any of 
said conditions. The statute applied to all cases in which, at the 
time of its enactment, the redemption period under existing law 
had not expired. B, whose property had been sold by the mort- 
gagee under a power of sale in the mortgage prior to the enact- 
ment of the statute, but whose period of redemption had not ex- 
pired at said time, brought a proceeding under said statute and 
was granted an extension. C, the mortgagee, claimed that this 
statute violated his rights under the contract clause of the Federal 
Constitution. Discuss his claim. 


A. The Constitution prohibits a state from passing any law im- 
pairing the obligation of contracts. The obligation of a contract 
is the law which binds the parties thereto to perform their agree- 
ments. Under the law as it existed at the time the contract be- 
tween B and C was entered into C had a right to become the ab- 
solute owner of the property upon the expiration of a stated period 
after its sale under the mortgage. This right is now postponed 
as a result of this subsequently enacted statute, which to that ex- 
tent alters the agreement of the parties. However, the state re- 
tains its authority by a reasonable exercise of its police power to 
change the remedies for enforcement of contract rights if an equal- 
ly efficacious remedy is given, and even to modify and abrogate 
prior contracts if reasonably necessary to safeguard an important 
public interest. In the emergency existing at the time this stat- 
ute was enacted the economic interests of the state justified the 
limited degree of interference with prior contracts that this statute 
involved. It merely postpones the date when the mortgagee be- 
comes the absolute owner of the property, provides him with 
compensation and in other ways protects his interests during the 
period of delay, and does so to protect an important public interest. 
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Hence C’s claim that the statute impairs the obligation of his con- 
tract in contravention of the contract clause cannot be successfully 
maintained. See as to effect of the due process clause of Fifth: 
Amendment on power of the United States to deal with private 
contracts, the case last cited below. 
Home Building & Loan Ass’n y. Blaisdell, 54 S.Ct. 231, 290 U.S. 898, 78 L. 
Ed. 413, 88 A.L.R. 1481, noted 22 Cal.Law Rev. 350, Emergency legislation, 
moratoria and stay ines: 
W. B. Worthen Co. v. Thomas, 54 S.Ct. 816, 292 U.S. 426, 78 L.Ed. 1344, 93 
ALR. 173. 
Louisville Joint Stock Land Bank v. Radford, 55 S.Ct. 854, 295 U.S. 555, 79 
L.Ed. 1593, 97 A.L.R. 1106. 
Note, The contract clause of the Federal Constitution, 32 Columb.Law Rev. 
476. 
N. J. Small, “The Legality of State Legislation for Debtors’ Relief,” 11 N. 
Y.U.Law Q.Rev. 183. 


Q.69. The Constitution of state A authorized certain corpora- 
tions to be formed under special laws and provided that all such 
laws might be altered or repealed at any time thereafter. The 
legislature of A incorporated B Co. as a waterworks company by 
special act with power to make contracts with certain towns for 
the distribution of water. B Co. after incorporation obtained a 
franchise to operate a waterworks system from city X in state A; 
said franchise was to continue in effect for 30 years at the end of 
which, time city X agreed either to renew it for a like period or pur- 
chase B Co.’s plant at a price fixed in accordance with a method 
prescribed in the franchise. City X had the power to grant such 
franchise on such terms. Prior to the lapse of the first 30-year 
period the legislature enacted a statute amending all franchises 
theretofore granted by any city within it by converting them into 
indeterminate permits terminable by action of a state board. Said 
board terminated B Co.’s permit prior to the expiration of the 
first 30-year period aforesaid. B Co. sues to enjoin it from oust- 
ing it from continuing to act oe its franchise. Is B Co. entitled 
to said relief? 


A. The special act or charter incorporating B Co. was a contract 
between it and state A but subject to the reserved power. That 
contract is, however, to be distinguished from the one contained in 
the franchise conferred upon B Co. by city X. It was the latter 
that was sought to be modified by the legislative act converting it 
into an indeterminate permit. The effect of that act was to deprive 
B Co. of substantial rights of contract and property. The power 
reserved by state A to alter or repeal incorporation acts could not 
be so exercised as to destroy property rights acquired by contract. 


156 CONSTITUTIONAL LAW $212 


Hence it was beyond the reserved power of the legislature to sub- 
stitute an indeterminate permit for those contract rights. Bi Co. 
is entitled to relief against attempts to oust it from exercising the 
rights acquired nnder the franchise. There being no adequate rem- 
edy at law, it is entitled to an injunction. 


Superior Water, Light & Power Co. y. City of Superior, 44 §.Ct. 82, 263 U. 
8. 125, 68 L.Ed. 204. 

Coombes v. Getz, 52 S.Ct. 435, 285 U.S. 434, 76 L.Ed. 866, noted 18 Corn. 
Law Q. 261. 

M. H. Merrill, “Application of Obligation of Contract Clause to State Prom- 
ises,” 80 .U. of Pa.Law Rev. 639. 

P. G. Kauper, “What is a Contract under the Contract Clause of the Federal 
Constitution?” 31 Mich.Law Rev. 187. 

G. Ohlinger, “Some Comments on the Reserved Power to Alter, Amend and 
Repeal Corporate Charters,” 29 Mich.Law Rev. 482. 

See Corporations, Question 83. 


Q.70. A state granted a water company incorporated by it an 
assignable contract right to take free of charge an unlimited quan- 
tity of water from a river within the state. Thereafter said 
company, with statutory authority, transferred all its property, 
rights, and franchises to a municipality of said state. Thereafter 
the state enacted a law requiring said municipality to pay for the 
water taken by it from said river. Can the municipality successful- 
ly resist payment on the ground that the statute last mentioned 
impairs the obligation of its contract to take such water free of 
charge? 


A. The right to take the water free of charge, which the munici- 
pality acquired from the water company, was a right belonging to 
‘it as an agency of the state. The municipality is a political subdivi- 
sion of the state, created as a convenient agency for the exercise of 
such of the state’s governmental powers as may be intrusted to it. 
The diversion of waters from the sources of supply for the use of 
the inhabitants of the state is a proper and legitimate function of 
the state. The provision against impairing the obligation of con- 
tracts does not apply against the state in favor of its own mu- 
nicipalities. The distinction taken in other connections between 
governmental and proprietary functions of municipalities is not 
applicable in this connection. 

Trenton v. New Jersey, 43 S.Ct. 534, 262 U.S. 182, 67 L.Ed. 937, 29 A.L.R. 


1471. 

Fee v. Pawhuska Oil & Gas Co., 39 S.Ct. 526, 250 U.S. 394, 63 L.Ed. 
105: 

ae eee for Use of need tee v. Miller, 48 S.Ot. 266, 276 U.S. 174, 72 L. 
Hd. 517. 


Q.71. A sued B for breach of a contract between them. On a 
first appeal of the case to the state Supreme Court, that court adopt- 
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ed one construction of the contract. On a second appeal, after a 
retrial in the lower court, the state Supreme Court adopted a dif- 
ferent construction of the contract. Does this change in judicial 
decision violate the contract clause? 


A. The contract clause is directed against impairment of con- 
tracts by legislative action. It affords no protection against the 
impairment of the obligation of a contract by judicial decision. 
Hence the change in judicial decision in the instant case does not 
violate the coritract clause. 

Rooker v. Fidelity Trust Co., 43 S.Ct. 288, 261 U.S. 114, 67 L.Hd. 556. 
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SECTION 1.—OFFER AND ACCEPTANCE 


Q.1. A guest at a hotel negligently knocks out! of a waiter’s 
hand a bottle of wine which the waiter was carrying to another 
guest. Must the guest pay for the broken bottle the price of $5, 
* marked on the wine list, or only $2, the ordinary retail price of the 
wine? 


A. Two dollars, the general market price of the wine. Since there 
is no contract, recovery must be in tort where the measure of dam- 
ages is the loss caused the plaintiff. To constitute a contractual 
agreement, there must be an offer and an acceptance, express or 
implied. So, if A puts up a sign forbidding trespassers to enter, 
and giving notice that he will charge $100 a time to any one who 
crosses his land or takes water from his well in violation of the 
notice, no acceptance or agreement to pay $100 can be inferred if 
B acts in defiance of A’s notice. The notice is a mere warning 
and not an offer to make a contract. Even if the notice is put in 
the form of an offer, B’s defiance of the notice does not result in a 
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contract, for there is no indication that B intends his act to con- 
stitute an acceptance. 


Wright v. Sonoma County, 105 P. 409, 156 Cal. 475, 134 Am.St.Rep. 140. 
Cf. Taylor v. Dexter Engine Co., 16 N.E. 462, 146 Mass. 613. 

See Lueddecke v. Chevrolet Motor Co. (C.C.A.) 70 F.(2d) 345. 
Contracts, Restatement, § 55. 


Q.2. A, a spinster, resided with B, her brother, who was a 
widower. For six years, A kept house for B and cared for his 
little children, but received no compensation, and nothing was 
said on the subject. After B’s death, A put in a claim against his 
estate for reasonable compensation for her services as housekeeper. 
Can she recover? 


A. The intent to make an offer may be inferred from conduct. 
Acceptance may also be by conduct. Words are not the only 
medium for expressing intent. Where one renders service for an* 
other, an intent to charge and a promise to pay for their reason- 
able value is ordinarily to be inferred. But where the one- who 
renders the service is a member of the family, receiving support 
therein, the presumption arises that the services are gratuitous. 
A, therefore, cannot recover anything for the services, in addition to 
the home and living which she has received, in the absence of 
proof that the defendant as a reasonable man ought to have under- 
stood that the services were rendered for pay and not merely for 
love or for board and keep. 


Spencer vy. Spencer, 63 N.B. 947, 181 Mass. 471. 

Disbrow v. Durand, 24 A. 545, 54 N.J.Law, 348, 33 Am.St.Rep. 678, 
Snyder v. Guthrie, 187 N.W. 953, 193 Iowa 624, 24 A.L.R. 950. 

In re Gilbert’s Estate, 177 S.I. 529, 115 W.Va. 599. 

Contracts, Restatement, §§ 5, 21. 


Q. 3. (1) D, a blacksmith, was much excited by the theft of a 
set of harness, worth perhaps $15. When the theft was discovered, 
he began to use rough language and abusive epithets concerning the 
thief and exclaimed: “I will give $100 to any man who will find 
out who the thief is, and I will give a lawyer $100 for prosecut- 
ing him.” P. discovered the thief, notified D, and claimed the re- 
ward. Was a contract made? 

(2) Upon an understanding that it was not to be taken as a 
real offer but merely to be used to induce another person to make 
a similar offer, X wrote Y offering to pay $500 for a page adver 
tisement in Y’s publication. Y wrote and delivered a written ac 


ceptance to X. Did a contract result? 
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A. No contract resulted in either of the foregoing situations. 

(1) The extravagant terms and other circumstances indicate that 
there was no serious intent to make an offer to enter into a con- 
tract. The language must be regarded as the extravagant exclama- 
tion of an excited man. 

(2) Since Y knew that the written instrument given by X was not 
intended as an offer, he cannot force X into a contract by accept- 
ance, 

A person may be precluded from denying the reality of an 
apparent offer if the person to whom it is made is reasonably led 
to take it seriously and accepts it. It is not a question of how the 
apparent offeror intends his proposal, whether in jest, or bluster, or 
seriously, but rather how the recipient of the proposal reasonably 
understands that it is intended. 

Higgins v. Lessig, 49 Ill.App. 459. 

Plate v. Durst, 24 S.H. 580, 42 W.Va. 63, 32 L.R.A. 404, 

McClurg v. Terry, 21 N.J.Eq. 225. 

Southern Street-Railway Advertising Co. of Baltimore City y. Metropole Shoe 
Mfg. Co., 46 A. 518, 91 Md. 61. 


Note, Contracts made in jest, 16 Minn.Law Rev. 203. 
Contracts, Restatement, § 71. 


Q.4. A offered to sell B a horse for $250 and declared that 
the offer could be accepted within ten days. On the second day 
A sold the horse to C. B heard about the sale on the third day 
and immediately thereafter informed A that he accepted his offer. 
Did a contract result? 


A. No. Acceptance cannot occur after an offer has been re- 
voked. The sale of the horse by A constituted an intended revoca- 
tion and B’s knowledge of the sale was knowledge of the revoca- 
tion. There is no greater reason for refusing to give effect to a 
revocation which has been communicated by conduct than to an 
offer or acceptance so communicated. 

Dickinson y. Dodds, 2 Ch.Div. 403. 
Von Knuth v. Ryan, 186 N.W. 81, 107 Neb. 351. 
Bancroft v. Martin, 109 So. 859, 111 So. 434, 144 Miss. 384, 


Pomeroy v. Newell, 102 N.Y.S. 1098, 117 App.Div. 800. 
Contracts, Restatement, §§ 41, 42. 


Q.5. A made B a written offer to sell his house for $15,000, 
in which it was stated that the offer would remain open for one 
week. The next day A changed his plans and unsuccessfully made 
great efforts to find B, in order to revoke his offer. He finally de- 
livered a letter of revocation to B’s house. B, however, had closed 
his house and left town, without leaving any forwarding address. 
Within the week, but after the delivery of the revocation at B’s 
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house, B mailed his acceptance of A’s offer, being in ignorance of 
A’s attempt to revoke it. The acceptance was duly received. Is 
there a contract? ; 


A. Probably not. To effect a revocation it is usually necessarv 
for the proposer actually to notify the other party, directly or in- 
directly, of the withdrawal of the offer. Delivery of the revocation 
at B’s office, where someone was in charge of his business, would 
probably amount to communication. This is because it may rea- 
sonably be inferred that the parties intended that communications 
regarding business matters should be made there. It is not so 
clear that delivery to the house would have the same effect. In 
the absence of the payment of consideration to bind the offeror 
to hold open the offer, the law contemplates that the offeror may 
withdraw the offer prior to its acceptance and prior to the time 
fixed for its termination. A took every reasonable means to com- 
municate his revocation to B. That the communication was not 
made was due to B’s failure to provide properly for the forwarding 
of letters addressed to him. It would seem, therefore, that the 
revocation should be given effect even though it was not actually 
communicated to B. The situation is analogous to cases involving 
offers made by publication. In such cases, it has been held that 
the offer may be revoked if the offeror takes reasonable steps to 
communicate the revocation by publication in a manner similar 
to that used in publishing the offer. Shuey v. United States, 92 
USS. 73, 23 L.Ed. 697; Sullivan v. Phillips, 178 Ind. 164, 98 N.E. 
868, Ann.Cas.1915B, 670. 


Brauer y. Shaw, 46 N.E. 617, 168 Mass. 198, 60 Am.St.Rep. 387. 
Hoban y. Hudson, 152 N.W. 723, 129 Minn. 335, L.R.A.1916B, 1114, 
Holmes vy. Myles, 37 So. 588, 141 Ala. 401. 

Watters vy. Lincoln, 135 N.W. 712, 29 S.D. 98. 

Contracts, Restatement, § 69. 


Q.6. A entered the employment of B under a contract whereby 
B agreed to give A, in addition to the wages of $40 per week, a 
“fair share of the profits of the business,” to be determined on the 
1st of January. Doves this agreement give a right of action against 
B for more than $40 per week? 


A. No. The parties must agree upon and define with certainty 
the terms of the contract and the things to be performed by each. 
Courts cannot assume to make bargains for the parties. The minds 
of A and B never met upon any particular share of the defendant’s 
profits, nor upon any plan by which such share was to be computed 
or determined. It has been held that, in cases of sales, parties may 
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use the term “fair and reasonable price” as equivalent to market 
or reasonable value. “Good wages,” or “fair wages,” or “what is 
right” would also furnish a sufficient standard; but a “fair share 
of the profits’ does not reasonably indicate an intent to pay the 
market or reasonable value, particularly when coupled with a 
promise to pay a specified wage per week. 

Brennan v. Employers’ Liability Assur. Corp., 100 N.E. 633, 213 Mass. 365. 

Fairplay School Tp. v. O’Neal, 26 N.E. 686, 127 Ind. 95. 


Varney vy. Ditmars, 111 N.E. 822, 217 N.Y. 223, Ann.Cas.1916B, 758. 
Contracts, Restatement, § 32. 


Q.7. D, a manufacturer, sent a circular letter to P, a jobber, 
stating: “We have prepared and are sending under this cover 
by registered post a printed document setting forth the terms and 
conditions upon which the Iver Johnson revolvers will be sup- 
plied to the jobbing trade. * * * Hereafter no order will be filled, 
except on the terms set forth in the inclosed document.” P sent 
in an order for revolvers on the terms stated, which defendant re- 
fused to fill. What are P’s rights? 


A. This cir¢ular'is not an offer which can be accepted by P’s 
sending an order for a certain number of revolvers, but only an in- 
vitation for offers. Offers must be distinguished from mere ad- 
vertisements and preliminary negotiations. It should be con- 
strued as an offer only if the natural understanding of a reasonable 
person would be that it was so intended. 

Montgomery Ward & Co. vy. Johnson, 95 N.E. 290, 209 Mass. 89. 

Nebraska Seed Co. v. Harsh, 152 N.W. 310, 98 Neb. 89, L.R.A.1915F, 824. 

Lovett vy. Frederick Loeser & Co., 207 N.Y.S. 753, 124 Mise. 81 (depart- 
ment store’s advertisement of radio sets at. a reduction, your choice com- 
plete, held not an offer to sell any model demanded). 

Chiapparelli v. Baker, Kellogg & Co., 169 N.H. 274, 252 N.Y. 192. 


12 Cornell Law Q. 367. 
Contracts, Restatement, § 25. 


Q.8. (a) X advertised that on June 1, 1935, he would hold an 
auction sale of his rugs, paintings, etc., the sale to be to the high- 
est bidder for cash and “without reserve.” At the sale, A, the 
auctioneer, put up one of the paintings for sale. R and S made 
bids; R bidding $9,000 and S bidding $9,100. There were no other 
bids. After trying for other bids, A announced that the painting 
was worth at least $30,000, that he would not knock it down to 
S for $9,100, and that on X’s orders it was withdrawn from sale. 
S immediately tendered the $9,100 to A and to X, and demanded 
the painting, but the tender and the demand were ignored. ‘The 
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painting actually was worth $35,000, and on June 9th X sold and 
delivered it to Y for that sum. What are the rights of the parties? ' 
(b) Suppose the sale had not been “without reserve”? 


A. (a) Under the Uniform Sales Act, enacted in a majority of 
the states, goods cannot be withdrawn after the bidding is be- 
gun, if it has been announced that the goods will be sold “without 
reserve.” Uniform Sales Act, § 21(2). In such cases, it must 
be assumed that the auctioneer intends to make an offer when he 
puts the property up for sale and intends that the making of the 
highest bid shall constitute an acceptance. While it is impossible 
to determine as each bid is made whether or not it is the highest 
bid, the determination may be made as soon as the auctioneer in- 
dicates, by the fall of the hammer, that he will not accept further 
bids. Under the peculiar wording of the statute, there appears to 
be a period, after the making ofthe bid and before the fall of the 
hammer, during which the auctioneer and seller are bound but 
the bidder is not. 

(b) If the auction sale is not “without reserve,” an auctioneer 
may withdraw property put up for sale if he is dissatisfied with 
the bids. In such cases, the auctioneer merely calls for offers and 
each bid is an offer to purchase at the price named. Until the 
bid is accepted by the auctioneer, the bid as well as the goods may 
be withdrawn. The advertisement of the sale or the call for bids 
is not an offer to sell to the person who becomes the highest bid- 
der, but a preliminary negotiation. 

Warlow v. Harrison, 120 Bng.Rep. 920, 925, 1 El. & Hl. 295, 309. 

Anderson v. Wisconsin Cent. R. Co., 120 N.W. 39, 107 Minn. 296, 20 L.R.A. 
(N.S.) 1133, 131 Am.St.Rep. 462, 16 Ann.Cas. 379. 

21 Columb.Law Rev. 281. 

Contracts, Restatement, § 27. 

Q.9. Defendant, without consideration, gave plaintiff a 30-day 
written option, not under seal, to purchase certain land for $10,- 
000. Within the 30 days, plaintiff notified defendant of plaintiff’s 
election to take the land and tendered the money, together with a 
conveyance which he requested defendant to execute, but defend- 
ant refused. 

(a) Was plaintiff entitled to specific performance? 

(b) If the option had been under seal, and defendant had notified 
plaintiff that the option was withdrawn prior to the giving of the 
notice by plaintiff, would the latter have been entitled to specific 


performance? 


A. (a) Plaintiff was entitled to specific performance. The 30-day 
“option,” not under seal, was only ay offer, to contract, and defend- 
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ant might have withdrawn it at any time before acceptance. But 
an acceptance while the offer continued in full force completed a 
valid contract of a class which is specifically enforceable. Boston 
& M. R. v. Bartlett, 3 Cush. (57 Mass.) 224; Walter G. Reese Co. 
v. House, 124 P. 442, 162 Cal. 740; Contracts, Restatement, § 360. 
(b) In some jurisdictions, where instruments under seal still 
require no consideration, an option under seal is irrevocable, and 
the parties giving the option cannot revoke their offer. But in 
states where the common-law force of the seal is taken away, and 
a promise without consideration is not enforceable, the presence 
of a seal does not prevent the revocation of an offer made without 
valuable consideration to keep it open. Hartford-Connecticut Trust 
Co. v. Devine, 116 A. 239, 21 A.L.R. 134; Thomason v. Bescher, 
97 S.E. 654, 176 N.C. 622, 2 A.L.R. 626; McGovney, Irrevocable 
Offers (1914) 27 Harv.Law Rev. 644; Corbin, “Option Contracts” 
(1913), 23 Yale Law J. 64; Contracts, Restatement, §§ 46, 47. 


Q.10. A negotiated with B for the sale of a horse. On Jan- 
uary 2nd he wrote B, offering to sell the horse for $150, and added: 
“Tf I hear no more from you before January Sth, I shall consider 
that you are buying the horse for $150.” B, intending to accept 
the offer, sent no reply. Was a contract concluded by B’s mental 
assent or acquiescence in A’s offer? 


A. The answer to this question varies in different jurisdictions. 
On principle it would seem that a contract comes into existence 
whenever the offeree manifests his intent to accept the offer in 
the manner requested by the offeror. The mere fact that the of- 
feror may have difficulty in proving that the offeree intended by 
his silence to accept the offer should not relieve the offeror from 
the effect of his express statement that that is the manifestation 
which he desires as acceptance. B should therefore be permitted. 
to hold A toa contract. See Williston, Contracts (Rev.Ed.) § 91B; 
Contracts, Restatement, § 72. The courts in some jurisdictions, 
however, have held that silence, even though requested by the of- 
feror as acceptance, may not be given that effect. Felthouse v. 
oes 11 C.B.(N.S.) 869; Prescott v. Jones, 41 A. 352, 69 N.H. 
305. 


Q.11. A made B the following offer: “I offer to sell you 100 
shares of stock at $50 per share, and unless I hear from you by 
next Wednesday I shall conclude that you have accepted my offer.” 
A re dat no word from B. Can A conclude that there is a con- 
tracts 
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A. No, unless A is able to prove that B remained silent with 
the intent of accepting the offer. A person cannot be compelled 
to do something in order to escape the making of a contract. B 
is under no obligation to communicate with A and A cannot com- 
pel B to communicate with him in order to escape the making of 
a contract. B may, however, remain silent with the intent that it 
shall constitute an acceptance, and in that event a contract would 
probably result (See Question 10). 


Prescott v. Jones, 41 A. 352, 69 N.H. 305. 

Contracts, Restatement, § 70. 

31 Mich.Law Rey. 991, 992; 1 Univ. Chicago Law Rey. 145; 46 Harv.Law Rev. 
846. 


_Q. 12. Without previous negotiations, plaintiff had, on several 
prior occasions, sent shipments of eel skins to defendant, who had 
each time accepted and paid for them at the market price. Plain- 
tiff now sends a shipment of eel skins to defendant, who examines 
them, finds them unsatisfactory, lets them lie in his warehouse 
for some months, and takes no steps to notify plaintiff. While 
they are in the warehouse, the eel skins are destroyed by accidental 
fire. Plaintiff sues for the market price of the last shipment. 
Should he recover? 


A. Yes. The previous course of dealings imposed a duty on the 
buyer to act, because it had given the seller reason to suppose that 
silence and retention of the goods indicated acceptance of the of- 
fer. Hobbs v. Massasoit Whip Co., 33 N.E. 495, 158 Mass. 194. 
See Cavanaugh v. D. W. Ranlet Co., 118 N.E. 650, 229 Mass. 366; 
10 Cornell Law Q. 250; Contracts, Restatement, § 72. So in sales 
on approval, the buyer’s retention of the goods for more than a 
reasonable time may amount to an assent to take the goods. Ost- 
man v. Lee, 101 A. 23, 91 Conn. 731; Evans Piano Co. v. Tully, 
76 So. 833, 116 Miss. 267, L,.R.A. 1918B, 8705 27'Yale Law J. Zi 2, 
441, 561; 31 Mich.Law Rev. 991. 


Q. 13. (a) B gives to a traveling salesman of A an order for a 
bill of goods, which order the salesman forwards to his employer. 
Before A acknowledges receipt of the order, he receives from B a 
letter countermanding the order. Has A any cause of action 
against B? 

(b) If the order had been signed by B and had contained a pro- 
vision that it was subject to approval by A and not subject to coun- 
termand by B, would the result be changed? 

(c) Suppose that A received the letter containing the order 
from the salesman and a letter from B revoking the order in the 
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same mail. Without opening B’s letter, A filled the order and ship- 
ped it. 


A, (a) Orders solicited by drummers for wholesalers are not 
ordinarily binding until accepted by the employers. Since B’s 
offer was revoked before A accepted it, A has no cause of ac- 
tion against B. The result would be different if the traveling sales- 
man had authority from A to accept offers and did actually accept 
the offer when it was delivered to him. McKindly v. Dunham, 13 
N.W. 485, 55 Wis. 515, 42 Am.Rep. 740; Bauman v. McManus, 
89 P. 15, 75 Kan. 106, 10 L.R.A.(N.S.)°1138; United States Bed- 
ding Co. v. Andre, 150 S.W. 413, 105 Ark. 111, 41 L.R.A.(N.58.) 
1019, Ann.Cas.1914D, 800. 

(b) The provision that the order is not subject to countermand 
by B is simply an attempt to make an offer irrevocable. Every of- 
fer is revocable unless the offeror binds himself by contract to 
keep the offer open. The revocation by B before A accepts his 
offer is effective. Roth v. Moeller, 197 P. 62, 185 Cal. 415; Night 
Commander Lighting Co. v. Brown, 181 N.W. 979, 213 Mich. 214; 
Contracts, Restatement, § 35. 

(c) Unless a contract resulted because the traveling salesman 
had authority to accept the offer and such acceptance occurred 
when the order was taken, B would not be obliged to take the 
goods because the letter of revocation became effective when de- 
livered to A regardless of whether he read it. Sherwin v. Na- 
tional Cash Register Co., 38 P. 392, 5 Colo.App. 162; Contracts, 
Restatement, § 69. 


Q. 14. The A Co. submitted to the B Co., in the form of a type- 
written letter, an offer to install a heating and ventilating plant 
for the sum of $1,000 in accordance with detailed specifications 
which were enclosed in the letter. At the bottom of the letter, 
in fine print, was the following statement: “All prices are sub- 
ject to change without notice, and all contracts and orders are 
subject to the approval of the executive office at New York City.” 
A typewritten numeral was superimposed on this printed matter. 
The B Co. mailed a written acceptance of the offer. Upon re- 
ceipt of the acceptance, the A Co. made preparations to perform the 
work. When a representative of the A Co. arrived at the plant of 
the B Co., he was informed that the B Co. did not desire the in- 
stallation to be made. The A Co. instituted an action for damages. 
The B Co. contends that there was no contract because the home 
office of the A Co. had never notified the B Co. of its approval. 
Was there a contract? 
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A. The answer to this question depends upon whether the cir- 
cumstances indicated an intent to make the printed statement at 
the bottom of the page a part of the offer contained in the type- 
written letter. In such situations the intent of the parties must 
be determined from all the circumstances. In this case the fact 
that a typewritten numeral was superimposed on the printed mat- 
ter would be some indication of an intent not to incorporate it 
in the offer. The small size of the type woud also be a factor. 
The inconsistency between the statement in the small type and the 
direct unambiguous language in the typewritten portion of the 
offer should also be considered. When there is an inconsistency 
between the typewritten portion and the printed portion, the 
courts generally give effect to the typewritten portion as indicat- 
ing the real intent of the parties. In a case such as this, there- 
fore, it would be impossible to hold as a matter of law that the 
printed portion was part of the offer. 


Sturtevant Co. v. Fireproofing Film Co., 110 N.B. 440, 216 N.Y. 199, L.R.A. 
1916D, 1069. 

Summers y. Hibbard, Spencer, Bartlett & Co., 88 N.E. 899, 153 Ill. 102, 46 
Am.St.Rep. 872. 

Augusta Factory v. Mente & Co., 64 S.E. 553, 182 Ga. 503. 

Cf. Haddaway v. Post, 35 Mo.App. 278. 


Q.15. On November ist A wrote B, offering him ten tons of 
coal at $15 per ton, the offer to be accepted by return mail. On 
November 2d B, answering by return mail, offered to pay $14 
per ton. On November 3rd A wrote a second letter to B, identical 
with his letter of November 1st. On the same day B mailed an ac- 
ceptance of A’s original offer. The letters crossed in the mail. 
Was there a contract between the parties on November 4th? 


A. No. One party must assent to a proposal made by the other 
to constitute a contract. The crossing of identical offers in the 
mails does not result in a contractual agreement. B’s offer of 
November 2d was a rejection of A’s original offer. A’s original 
offer therefore could not subsequently be accepted. B’s attempted 
acceptance is simply a counter offer which has not been accepted. 

James v. Marion Fruit Jar & Bottle Co., 69 Mo.App. 207, 219. 

Tinn v. Hoffman, 29 L.T.(N.S.) 271. 

See Morris Asinof & Sons vy. Freudenthal, 186 N.Y.S. 383, 195 App.Div. 79. 

Ferson, “The Formation of Simple Contracts” (1924), 9 Cornell Law Q. 
402. 

21 Columb.Law Rev. 599. 

Contracts, Restatement, § 23. 


Q.16. A oraily made B an offer which expressly provided that 
B should have 24 hours to consider it, and that in the meantime 


na 


Beds: 


168 CONTRACTS Sai%. 


it should be irrevocable. Within the 24 hours, however, A sent” 


a letter of revocation by messenger, which was received by B 
within 24 hours from the time when the offer was made. A few 
minutes previously, however, B had mailed a letter accepting 
the offer. The acceptance was received after the 24 hours had 
expired. Is there a contract? 

(a) Would there be a contract if the letter of acceptance was 
lost in the mails? - 

(b) What would be the effect if the acceptor withdrew his 
letter of acceptance, as permitted by the United States. postal 
regulations? 


A. Acceptance was complete when B’s letter of acceptance was 
posted, provided the letter was duly stamped and addressed and 
provided the mail was the proper method of communication un- 
der the circumstances. The fact that the offer was made.orally 
does not necessarily mean that the acceptance must be expressed 
in the same manner. Where it is within the contemplation of the 
parties, or according to ordinary usage, that the mail may be 
used as a means of communication, the acceptance is complete 
as soon as posted. This is not on the theory that the post office 
is the agent of the offeror to receive communications, but because 
B has expressed his assent in a proper manner. Shubert Theatrical 
Co. v. Rath (C.C.A.) 271 F. 827, 834, 20 A.L.R. 846; Farmers’ 
Produce Co. v. McAlester Storage & Commission Co., 150 P. 483, 
48 Okl. 488, L.R.A.1916A, 1297; Hallock v. Commercial Ins. Co., 
26 N. J.Law, 268. 

(a) The contract, having been concluded by the meeting of the 
acceptance, cannot be unmade, even if the letter of acceptance be 
delayed or lost in transmission, 

(b) The contract being complete when the acceptance is posted, 
it cannot be defeated by withdrawal of the letter from the mails by 
the sender. See Traders’ Nat. Bank v. First Nat. Bank, 217 S.W. 
977, 142 Tenn. 229, 9 A.L.R. 382, 386 note. The outward manifes- 
tation of assent is the operative fact, even though the evidence 
may be concealed or destroyed. But see Goble, 21 Cal.Law Rev. 
421, 427; 47 Harv.Law Rev. 871; 2 Tenn.Law Rev. 36. 


Q.17. A, in New York, mailed a letter accepting an offer re- 
ceived by mail from B, in California. Three days before the ar- 
rival of the letter, A telegraphed B that the letter was coming, 
but that he had changed his mind and was therefore recalling and 
countermanding his acceptance. Can B hold A to the contract? 
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A. Yes. As the offer was sent by mail and nothing to the 
contrary was indicated, the acceptance became effective and a 
contract came into existence when the acceptance was mailed. A 
cannot recall his acceptance, which was an effective expression 
of assent when mailed, and thus be enabled to speculate at the risk 
of the other party. Even if the letter of acceptance had been re- 
covered from the post office, the contract would have been made. 
Hallock v. Commercial Ins. Co., 26 N.J.Law, 268; Contracts, Re- 
statement, §§ 64, 74. It may be doubted whether the court in 
Scottish-American Mortg. Co. v. Davis, 74 S.W. 17, 96 Tex. 504, 97 
Am.St.Rep. 932, reversing (Tex.Civ.App.) 72 S.W. 217, intended 
to reach a contrary conclusion. In that case the mailed accept- 
ance was addressed to the principal although the previous negotia- 
tions were had with its agent. See Question 16 (b). 

It is questionable whether the rule that an acceptance author-’ 
ized to be made by mail becomes effective immediately upon mail- 
ing is in effect in Massachusetts. Some cases have stated that the 
rule there is that the acceptance does not become effective until 
it is received unless the offer contains an express provision to the 
contrary. McCulloch v. Eagle Insurance Co., 1 Pick. (18 Mass.) 
278; Thayer v. Middlesex Mut. Fire Insurance Co., 10 Pick. (27 
Mass.) 326. Later cases have raised doubt whether this rule is 
still to be followed. See Williston, Contracts, § 81; Page, Con- 
tracts, § 199; Brauer v. Shaw, 46 N.E. 617, 168 Mass. 198, 60 Am. 
St.Rep. 387; Commonwealth Mutual Fire Insurance Co. v. William 
Knabe & Co. Mig. Co., 50 N.E. 516, 171 Mass. 265. 


Q.18. Y wrote X, offering to sell his farm, known as Green- 
acre, for $10,000. X promptly mailed Y a reply letter, acknowledg- 
ing receipt of the offer, but offering Y only $9,000 for Greenacre. 
Afterwards X concluded to accept the $10,000 offer, and tele- 
graphed Y an acceptance, which reached Y before X’s letter did, 
although the letter arrived promptly. Y then notified X that X 
could not have Greenacre for less than $12,000. What are the 
rights of the parties? Would the answer be the same if X’s letter 
had been an outright rejection of Y’s offer? 


A. An offer is not effective until communicated to the offeree. 
A counter offer therefore has no effect until received. Such coun- 
ter offer, although given the effect of a rejection, did not destroy 
the offer which was accepted by the telegram. 

Even if the letter had contained an outright rejection, the same 
result would follow. On principle no practical reason appears 
why a rejection sent by mail should, like a letter of acceptance, 


» 
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take effect upon mailing. A rejection, like a revocation, need not 
be given the effect of destroying the original offer until it is actual- 
ly communicated. X may therefore accept by telegram which ar- 
rives while the offer is still open and before the offer is killed by 
the rejection. Whether it is an express rejection or merely an im- 
plid one by means of a counter offer is immaterial. 


1 Williston, Contracts, § 52. 

Ashley, ‘““Must the Rejection of an Offer Be Communicated to the Offeror” 
(1903)? 12 Yale Law J. 419. 

Contracts, Restatement, § 39. 


Q.19. (a) On January 1, B received from A a letter offering to 
sell to B 5,000 tons of iron rails on certain specified terms and giv- 
ing 10 days within which to accept the offer. On January 5, A re- 
ceived from B a letter acknowledging receipt of A’s letter and 
requesting A to enter an order for 2,000 tons of the iron rails on 
the terms mentioned in A’s letter. To this letter A made no reply, 
but on January 9 he received from B a letter accepting the offer 
of 5,000 tons. Did this conclude a contract? 

(b) Suppose B’s letter received on January Sth had read as fol- 
lows: “Are you willing to take my order for 2,000 tons of the 
iron rails on the same terms?” Would a contract be completed by 
B’s subsequent letter accepting the offer of 5,000 tons? 


A. (a) No. In order to result in a contract, an acceptance must 
be an absolute and unqualified assent to the terms of the offer. 
An answer to an offer which modifies the quantity specified in the 
offer constitutes a counter offer which serves to reject and kill the 
original proposal. A subsequent attempt to accept the prior offer 
amounts only to a new offer and creates no contract. So, also, a 
purported acceptance of an offer which proposes modifications or 
introduces any new term, whether as to price, credit, security, time, 
or place of performance, constitutes a counter offer. Minneapolis 
& St. Louis Ry. Co. v. Columbus Rolling-Mill Co., 7 S.Ct. 168, 119 
U.S. 149, 30 L.Ed. 376; Lewis v. Johnson, 143 N.W. 1127, 123 
Minn. 409, L.R.A.1915D, 150; Phoenix Iron & Steel Co. v. Wilk- 
off Co. (C.C.A.) 253 F. 165, 1 A.UR. 1497; Contracts; Restate- 
ment, § 38. If the answer to the offer suggests a condition which 
is not expressly stated in the offer but which may be implied from 
it, the acceptance is not conditional. For example, if the accept- 
ance of an offer to sell real property is conditioned upon the of- 
feror’s conveyance of a good title, a contract is completed because 
it is an implied term of the offer that the title to be transferred 
is valid. See Morse v. Tillotson & Wolcott Co. (C.C.A.) 253 F. 
340, 1 A.L.R. 1485; Contracts, Restatement, § 60. 
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(b) Yes. B’s first letter is regarded as a mere inquiry with re- 
gard to the possibility of modifying the original offer rather than 
as a counter offer. Such inquiries do not reject the original pro- 
posal and a subsequent unqualified acceptance while the offer is 
still alive completes the contract. See Contracts, Restatement, 


§ 38. 


Q. 20. The terms of an offer to W by B were: “I am willing to 
sell my land on which I reside in the city of X, containing 300 


-acres, more or less, for the price of $6.25 per acre cash. W is 


to have the privilege of buying said property at said price and 
on said terms for 60 days from date.” W gave notice in writing 
of an election to buy the tract of land mentioned at the price 
and on the terms specified, and that he was prepared to pay for the 
land as soon as B would convey it to him by proper deed and a 
survey could be made. .Was this notice an unconditional accept- 
ance. of the offer, or should W have accepted within 60 days by 
paying or tendering the cash? 


A. To convert such proposal to sell into a binding contract of 
sale, it is essential that the acceptance be absolute and uncondi- 
tional. If an act is requested, the act must be done. If a promise 
is requested, that promise must be made. It has been held that 
an offer of the type involved in this question may not be complied 
with in any way other than by the actual payment or tender of the 
whole price of the land before the 60 days expires. The offeree 
may not withhold such a tender until a proper deed is executed, 
acknowledged, and delivered, or until a survey can be made and 
the exact number of acres ascertained. A notice of acceptance of 
an option may be sufficient, however, where the option contem- 
plates a promise and does not require actual payment within the 
time limited for acceptance. 


Weaver v. Burr, 8 S.E. 743, 31 W.Va. 736, 3 L.R.A. 94. 

Turner v. McCormick, 49 S.E. 28, 56 W.Va. 161, 67 L.R.A. 853, 107 Am.St. 
Rep. 904. 

Pollock y. Brookover, 53 S.E. 795, 60 W.Va. 75, 6 L.R.A.(N.S.) 403. 


Q. 21. (a) On Monday, R mailed S an offer to sell S a described 
piece of real property for $10,000, the letter ending: “Please send 
reply by return mail.” S sent R, by return mail, on Tuesday, a 


, letter which read: “Unless you hear from me to the contrary by 


wire before noon to-morrow, I accept you offer.” In the ordinary 
course of mail, S’s letter to R could not arrive before the after- 
noon of Wednesday. The letter did arrive in the afternoon and 
no telegram was sent by S to R. Upon receipt of S’s letter, R 
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sent the following letter: “As you did not accept my offer out- 
right, I revoke it.” Was there a contract? 

(b) If S’s letter had been lost in the mail, and no telegram had 
been sent, would there have been a contract? 


A. (a) It is doubtful. If an offer prescribes the place, time, or 
manner of acceptance, its terms must be complied with. Eliason. 
v. Henshaw, 4 Wheat. 225, 4 L.Ed. 556. This offer called for:ac- 
ceptance by return mail. Since the return mail did not contain 
an unconditional acceptance of the offer the contract was not com- 
pleted and the offer expired. S’s attempt to keep the offer open and 
to preserve his power to accept until Wednesday afternoon was 
not contemplated by the offer. A possible argument to the con- 
trary is that the requirement for acceptance by return mail was 
merely inserted with the intention of assuring R that he would 
have his answer by Wednesday afternoon at the latest, the time 
within which return mail would arrive, and that an acceptance. by 
wire or by special messenger, if received by that time, would be 
equally effective. See Tinn v. Hoffman, 29 L.T.(N.S.) 271, per 
Brett, J.; 1 Williston, Contracts (Rev.Ed.) § 76; Contracts, Re- 
statement, § 61. 

(b) No. There would be no contract in this situation, contrary 
to the usual rule, because the letter was not in itself an uncondi- 
tional expression of assent to the offer, taking effect on mailing, 
but was an expression of assent to take effect at a future time, 
namely, when received, unless a telegram countermanding the let- 
ter arrived first. The difficulty is not that there is no communica- 
tion of the acceptance, but that there has been no expression of ac- 
ceptance in the manner prescribed. 


Q. 22. X sent Y the following letter on July 1st: “I am willing 
to sell you my house for $50,000, title to be conveyed on Sep- 
tember lst. Reply by return mail.” On July 2d, the day on which 
the letter was received, Y dictated a letter to X in which he accept- 
ed the offer. Y gave the letter to Z, his office boy, and told him 
to mail it immediately. Z placed the letter in his pocket and for- 
got about it for several days. Without advising Y what had 
happened, Z mailed the letter on July 8th. It was delivered to 
X on July 9th. On September ist, X telephoned Y and told him 
that he was ready to convey title to the house. Y, who had in the 
meantime learned from Z about the delay in mailing the letter 
of acceptance, told X that he no longer desired the house. What ~ 
are the rights of X? 
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A. Y’s letter cannot operate as an acceptance because it was 
not sent by return mail. The delayed answer may be regarded as 


a counter offer which X may accept. Under ordinary circum- 


stances, the failure to accept the counter offer by an affirmative and 
timely act would prevent the formation of a contract. But since 
the date which Y’s answer bore must have indicated to X that 
Y had attempted to make timely acceptance of X’s offer and that 
there had been some delay in delivery, it is not unreasonable to 
require him to notify Y that he does not wish to accept the 
counter offer. The silence of X under these circumstances may 
therefore be regarded as an acceptance of the counter offer. 
Thereafter both parties were bound to the contract, and if Y re- 
fuses to comply with its terms he is liable to Xx for damages for 
breach of contract. 


Contracts, Restatement, §§ 72, 73. 

Ashley, Mutual Assent in Contracts (1903) 8 Columb.Law Rev. 71-78. 

Phillips v. Moor, 71 Me. 78. 

See Wheeler v. Klaholt, 59 N.E. 756, 178 Mass. 141. 

Cf. Maclay v. Harvey, 90 Ill. 525, 32 Am.Rep. 35; Ferrier v. Storer, 19 N. 
W. 288, 63 Iowa, 484, 50 Am.Rep. 752, 

Q. 23. A and B entered into a contract for the exchange or mutu- 
al transfer of property. The contract provided that A could term- 
inate his obligations under the contract before the expiration of 
30 days after its date by written notice to.B. Is the mailing of the 
notice within 30 days sufficient, if it was not delivered or received 


within that time? 


A. No. Where the making or termination of a contract is made 
to turn upon the giving of notice within a specified period, the 
mere act of mailing does not constitute the giving of notice. Actu- 
al personal notice must be given within the time specified. It is 
a different matter from the acceptance of an offer by mail, which 
does not involve actual communication or notice and which is 
complete when the letter is mailed. 

Wheeler v. McStay, 141 N.W. 404, 160 Iowa, 745, L.R.A.1915B, 181. 
Hoban vy. Hudson, 152 N.W. 723, 129 Minn. 335, L.R.A.1916B, 1114. 

Q. 24. A gave the following letter to C, addressed to B: “This 
will introduce to you C, who desires to purchase about $1,000 
worth ‘of merchandise. If you will let him have the goods, I 
will guarantee the payment of his bill to the amount of $1,000.” 
C presented the letter June 1st and B sold and delivered to him 
the goods desired. The same day A discovered that C was heavily 
in debt, and at once wrote to B, withdrawing the proposal. On 
June 2d, B dictated a letter to A advising him of the sale to C in 


i74 CONTRACTS § 1 


reliance on A’s guaranty, but before the letter was typed B re- 
ceived the letter of revocation from A. B nevertheless sent the 
letter to A as originally dictated. Cis insolvent. Can B hold A? 


A. An offer calling for the performance of an act by the offeree 
is an offer of a unilateral contract and is accepted by performance 
of the act. Ordinarily, the contract may be completed without 
notification to the offeror that the act called for has been per- 
formed. Applying these principles to the above question, the 
offer of guaranty became a binding contract when B performed 
the act requested, namely, extending credit for the goods to C. 
[In some jurisdictions, however, notice of acceptance is required 
in contracts of guaranty, even though unilateral, in order that the 
guarantor may have knowledge of the extent of his obligation. 
Such notice must be given within a reasonable period of time. 
But this does not mean that the contract is not completed until 
notice is given; it means merely that a condition subsequent is 
implied as a matter of fairness to the guarantor. If this con- 
dition subsequent is not performed, the completed contract is 
discharged and imposes no obligation upon the guarantor. Since 
B accepted and completed the contract before A’s letter of revoca- 
tion was received, the revocation was ineffective. Since notice of 
the acceptance was given with reasonable diligence, the contract 
was not discharged. 

Where the guaranty is in the nature of an offer, and no con- 
sideration moves directly to the guarantor, and the circumstances 
are not such as to indicatt that knowledge of the acceptance will 
come quickly to the guarantor, notice of acceptance must be given 
within a reasonable time, according to some decisions. Some 
jurisdictions, however, do not require notice of acceptance at all, 
and in others it is only required in certain classes of cases. 

Bishop v. Eaton, 37 N.E. 665, 161 Mass. 496, 42 Am.St.Rep. 487. 

Black, Starr & Frost v. Grabow, 104 N.B. 346, 216 Mass. 516, 52 L.R.A. 
(N.S.) 569. 

City National Bank of Poughkeepsie vy. Phelps, 86 N.Y. 484. 

Midland National Bank of Minneapolis y. Security Elevator Co., 200 N.W. 
851, 161 Minn. 30. 


38 Harv.Law Rey. 828; 238 Mich.Law Rev. 783. 
Coutracts, Restatement, § 56. 


Q. 25. (a) A lost his watch and advertised an offer to pay a re- 
ward of $50 for its return. B, not having seen the advertisement 
and knowing nothing about the offered reward, found the watch, 
which had A’s name inside. B looked up A’s address in the di-- 
rectory, took one hour’s time to go to A’s house, and on reach- 
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ing there delivered the watch to him. Afterwards, on hearing of 
the offered reward, he demanded it from A, but A refused to pay 
it, and B sued him. 

(b) The A Co. offered a reward of $1,000 for the arrest and 
conviction of the person who murdered B, an employee of the 
Company. Before hearing of the reward, C, a friend of the dead. 
man, arrested D as the guilty person. C then heard of the reward, 
and with the intention of claiming the reward, secured the con- 
viction of D. Is C entitled to the reward? Would it make any 
difference if the reward had been offered by the Government of the 
state pursuant to an act of the legislature instead of by the A Co.? 


A. (a) The issue presented in these cases is whether one who 
claims a reward must have had knowledge of the offer before he 
complied with its terms. The majority rule is that the offer must 
be accepted (1) with knowledge of its existence, and (2) with a 
view to obtaining the reward; that is, with the intent to con- 
tract. See Howland v. Lounds, 51 N.Y. 604, 10 Am.Rep. 654; 
Williams v. West Chicago Street R. Co., 61 N.E. 456, 191 Ill. 610, 
85 Am.St.Rep. 278; Contracts, Restatement, § 53. 

Some courts treat offers of reward to the public generally as a 
special class of contracts in which the promise becomes binding 
in favor of any one who performs the conditions, even though 
he has no knowledge of the offer. This view is based on the 
theory that the benefit to the defendant is the same, that the doc- 
trine encourages honesty and rewards merit, and that often, as in 
the case of finding, there may be almost the basis for a quasi con- 
tractual claim. Sullivan v. Phillips, 98 N.E. 868, 178 Ind. 164, 
Ani Casi19158, 670; Smith v, state, 51° P. 512, 38 INev.. 477, 
L.R.A.1916A, 1276; 26 Yale Law J. 169, 182; 29 Harv.Law Rev. 
220. 

(b) Where the majority rule is in effect, it has even been held 
that when part of the services requested are performed before 
the offer is made, or in ignorance of the offer’s existence, perform- 
ance of the remainder of the services after the offer is made, or 
after knowledge is obtained, is insufficient. All the acts requested 
by the offer must be performed after the \offeree knows of the 
offer. See Fitch v. Snedaker, 38 N.Y. 248, 97 Am.Dec. 791; Con- 
tracts, Restatement, § 53. Where the reward is for the arrest of 
two, it is not sufficient that one be arrested. Williams v. West 
Chicago Street R. Co., 61 N.E. 456, 191 Ill. 610, 85 Am.St.Rep. 278. 
But see Hoggard v. Dickerson, 165 S.W. 1135, 180 Mo.App. 70. 
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The general rule that one who acts in ignorance of an offered 
reward cannot recover it has not been applied to rewards offered 
by a public authority under a statute. It is said that in such 
cases the reward is in the nature of a bounty, and that a contrac- 
tual relation is not contemplated by the legislature. It may be 
doubted, however, whether the legislature’s intention in making 
the offer is not to stimulate effort, rather than to reward virtue 
and merit. Choice v. City of Dallas (Tex.Civ.App.) 210 S.W. 753; 
Smith v. State, 151 P. 512, 38 Nev. 477, L.R.A.1916A, 1276; 86 
A.L.R. 579, note. 


Q. 26. A reward of $500 was offered for the “arrest and con- 
viction” of C,.a murderer. With the intention of claiming the re- 
ward, A pursued C and killed him while attempting to make an ar- 
rest. A claims the reward. 


A. It has been held that the terms “arrest and conviction” have 
been complied with when a fugitive has been killed in an attempt 
to arrest him. Smith v. State, 151 P. 512, 38 Nev. 477, L.R.A. 
1916A, 1276. The killing has been justifiable and further com- 
pliance with the exact conditions of the reward is therefore ex- 
cused. While it is ordinarily necessary,to comply fully with the 
conditions which the offeror imposes, the courts have been lib- 
eral in determining whether there has been substantial perform- 
ance of reward offers. It is recognized that the real object to be 
accomplished is to discover the criminal and to bring him to jus- 
tice. Nevertheless, there is a conflict whether the giving of in- 
formation which makes possible the arrest and conviction of a 
criminal is sufficient compliance with a reward for his “arrest 
and conviction,” or whether an actual arrest by the claimant is 
called for. Elkins v. Board of Com’rs of Wyandotte County, 120 

P. 542, 86 Kan. 305, 46 L.R.A.(N.S.) 662; Id., 138 P. 578, 91 Kan. 
a 51 L.R.A.(N.S.) 638, Ann.Cas. 1915D, 257; 9 Minn.Law Rev. 
475. 


Q.27. (a) The Great Northern Railway offered a reward of 
$5,000 for the arrest and conviction of certain train robbers. A 
number of persons acting independently secured the arrest and 
conviction of the robbers, and each one claimed the whole of the 
reward. The Great Northern paid the $5,000 into court. What 
disposition should the court make of this money? , 

‘(b) L, having lost a wallet containing $1,500 in cash, published 
an advertisement in which he offered a reward of $200 to any per- 
son who should find and restore the money or who should give in- 
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formation leading to the recovery of the money. Having read the 
advertisement and having observed an unusually large number of 
bank bills in the possession of T, whom he suspected of having 
found or stolen them, F notified L and, with F’s assistance, T 
was arrested. T claimed that he had found the money andturned 
over to L $1,000, stating that he had spent the balance. F claim- 
ed the $200 reward, but L refused to pay. What are the rights 
of F? 


A. (a) On principle, none of the persons involved should 
be permitted to recover any portion of the reward. A contract re- 
sults only when the offeree performs all of the acts called for by 
the offer. Since none of the persons gave complete performance, 
and since each one acted independently of the other, no contract 
resulted. Since none had a right to the reward, the joinder of 
all of them is insufficient to create a right. Such a case is to be 
distinguished from situations in which several persons have acted 
jointly. Contracts, Restatement, § 59. In some jurisdictions, how- 
ever, an equitable apportionment of the reward is ‘made when 
several persons have contributed to an arrest and conviction. It 
is said that a person who renders service which aids materially 
in the arrest is entitled to a proportionate share of the reward 
deposited in court, based on the relative value of his services. 
Forsythe v. Murnane, 129 N.W. 134, 113 Minn. 181; Bloomfield v. 
Maloney, 142 N.W. 785, 176 Mich. 548, Ann.Cas.1915B, 662; 34 
Mich.L.Rev. 854. 

(b) Since the information furnished by F did not lead to 
the recovery of the entire $1,500, it would seem that L’s offer 
has not been accepted and that recovery should be denied. In 
some cases, however, a proportionate part of a reward offered for 
the return of a sum of money lost has been granted to one who 
found and returned part of the money. The question would seem 
to be whether the offer calls for a single entire performance, or 
whether it may be understood as divisible on part performance. 
A reward offer made in general terms, it is said, does not preclude 
an apportionment. Symmes v. Frazier, 6 Mass. 344, 4 Am.Dec. 142; 
Hawk v. Marion County, 48 Iowa, 472. 


Q. 28. The C Publishing Co. advertised a subscription contest 
in its newspaper and made a general offer to give cash prizes to 
the winners. The rules governing the contest were stated and 
the right to amend the rules was reserved. A was a contestant 
and had sent in some subscriptions. At the beginning of the last’ 
week of the contest, the C Publishing Co. published a notice in 
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the newspaper that only certified checks or money orders would 
be. received for subscriptions. Later on the same day, A, who 
had received no notice of the change in the rules and was not aware 
of it, delivered some additional subscriptions to the C Publishing 
Co. accompanied by checks which had not been certified. The 
checks were accepted and cashed, but they were not credited in 
the contest. A received third prize, but he would have been en- 
titled to second prize if he had been credited with all his subscrip- 
tions. A sued for the difference between the second and third 
prizes. Can A recover? 


A. Yes. If the power of alteration had not been reserved, the 
C Co. would have been unable to change the rules in the midst of 
the contest to the prejudice of contestants like A. But even where 
the right to amend is reserved, satisfactory notice of the change 
must be given. Where an offer is made to the public, notice of 
revocation or change may ordinarily be made in the same man- 
ner and through the same channel as the original offer itself was 
made. Shuey v. United States, 92 U.S. 73,23 L.Ed. 697; Con- 
tracts, Restatement, § 43. But when the C Co. received the un- 
certified checks on the same day on which the notice of change 
had been published, it was chargeable with knowledge that they 
must have been submitted without actual notice of the change. 
Good faith required the C Co. to return the checks if they were not 
satisfactory. Under the circumstances, the acceptance of the 
checks was a waiver of the requirement of certification. Since 
there is no evidence that the checks were not good, it would seem 
that the C Co. received the substantial equivalent of certified.checks 
and should have credited them in the contest. 

Long v. Chronicle Pub. Co., 228 P. 878, 68 Cal.App. 171. 
Mooney y. Daily News Co. of Minneapolis, 183 N.W. 573, 116 Minn. 212, 37 


L.R.A.(N.S.) 188. 
See 10 Cornell Law Q. 220. 


Q. 29. (a) A gives B the exclusive authority to sell Blackacre, 
owned by A, for 30 days from date, and promises to pay him a 
commission of 5 per cent. of the selling price. B, with the knowl- 
edge and acquiescence of A, proceeds to advertise the property, 
and on the fifteenth day is about to close a contract with a prospec- 
tive purchaser, when A revokes B’s authority to sell. Has B any 
cause of action against A? 

(b) Suppose that, after making reasonable efforts for five days 
to sell Blackacre, B then abandoned all attempts to sell. Would 
A have a cause of action against B? 

BAL.PRoB.LAw (2D Ep.) 
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A. (a) Yes. An offer of a unilateral contract may generally be 
revoked at any time prior to the offeree’s completion of perform- 
ance. Whenever it is possible, however, the courts attempt to 
construe an offer as contemplating a bilateral rather than a unilat- 
eral contract, and it has been said that in cases of doubt, there is 
a presumption that an offer of a bilateral contract was intended. 
Contracts, Restatement, § 31. The contract in this case may well 
be held to be bilateral, as it is unlikely that A would give B an 
exclusive agency unless he believed that B would make reasonable 
efforts to sell and expected B to be bound by an obligation to 
make such efforts. B’s conduct, with the knowledge of A, in 
attempting to secure a purchaser constituted an acceptance of the 
contract. B therefore has a cause of action for A’s subsequent 
breach of the contract and may recover the profits which he would 
have made if he had been allowed to proceed. 17 Cal.Law Rev. 
153; 33 Columb.Law Rev. 463, 914; 47 Harv.Law Rev. 873. 

(b) Yes. If A’s promise is an offer to enter into a bilateral 
contract, B’s efforts to sell the property would constitute an ac- 
ceptance and would impose upon him the usual obligations of an 
exclusive agent. A would therefore probably have a cause of 
action against B for failure to exercise due diligence in finding a 
purchaser. me 


Harris v. McPherson, 115 A. 723, 97 Conn. 164, 24 A.L.R. 1530. 
Braniff v. Baier, 165 P. 816, 101 Kan. 117, L.R.A.1917H, 1036. 
Cf. Flinders y. Hunter, 208'P. 526, 60 Utah, 314, 28 A.L.R. 886. 
Wood vy. Lucy, Lady Duff-Gordon, 118 N.E. 214, 222 N.Y. 88. 

5 Minn.Law Rev. 94; 23 Cal.Law Rev. 213. 

Contracts, Restatement, §§ 45 and 90. 


Q.30. A, the owner of a piece of real estate, gives B, a real 
estate broker, a description of the property and states that he will 
sell it for $5,000, one-half cash and one-half the purchaser’s note, 
secured by a mortgage on the property. B finds a customer ready, 
willing, and able to purchase on the terms stated. B reports to 
A what he has accomplished, states that the customer is ready to 
sign a written agreement of purchase and sale, and asks A to sign 
such an agreement. A replies that he has changed his mind about 
selling and declines to sign any agreement. B demands the 
usual broker’s commission of 2 per cent. and upon A’s refusal to 
pay, institutes suit. Can B recover? 


A. Yes. A broker is entitled to his commission if he secures 
a purchaser who is ready, able, and willing to buy on the owner’s 
terms, and who continues so until the owner has been given a 
reasonable opportunity to complete the sale. The fact that the 
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sale, through no fault of the broker, is not consummated, does not 
affect his right to a commission, which is earned when he has 
accepted the owner’s offer by performing the services requested. 
Where the owner has given the broker the full terms of the pro- 
posed sale, it is clear that the broker’s commissions are earned 
as soon as he produces a customer ready, willing, and able to pur- 
chase on such terms. Duclos v. Cunningham, 6 N.E. 790, 102 N.Y. 
678; Swift v. Hale & Covington Real Estate Co., 244 S.W. 867, 
196 Ky. 446. It has even been said that when an owner requests 
and permits a broker to expend money or time and effort under 
an authorization to find a purchaser, an agreement not to revoke 
for a reasonable time may be implied from the circumstances, in 
consideration of the broker beginning his efforts and entering upon 
the performance of the services called for. Roth v. Moeller, 197 
P. 62, 185 Cal. 415. See Zwolanek v. Baker Mfg. Co., 137 N.W. 
769, 773, 150 Wis. 517, 44 L.R.A.(N.S.) 1214, Ann.Cas. 1914A, 793. 


Q. 31. B, the owner of certain real estate, retained A as a broker 
to sell it upon certain terms, one of which was that the purchaser, 
contrary to the general rule, should pay A’s commissions. A pro- 
duced a purchaser who was ready and willing to purchase upon 
B’s terms and A and the purchaser orally agreed upon the sale. 
Thereafter, B refused to consummate the sale when requested to 
enter into a written contract. The deal fell through, and A was 
not paid his commissions by the purchaser. A sues B for the 
commissions that he would have received from the purchaser had 
the sale been consummated. Can A recover? 


A. Yes. When B retained A as a broker to sell, he impliedly 
promised A to sell the property if A would produce a purchaser 
able and willing to purchase on the terms indicated. When A 
produced such a purchaser, B was obligated to carry out his agree- 
ment with A to enter into a contract of sale with the purchaser, or 
to pay A the damages sustained by him because of B’s failure to 
make such a contract. A’s damages consist of the commission 
which he would have received from the purchaser if B had perform- 
ed his agreement with A. See Fox Co. v. Wohl, 174 N.E. 650, 255 
N.Y. 268; Grossman v. Herman, 194 N.E. 694, 266 N.Y. 249. 


Q. 32. A is a real estate broker, and without any request on the 
part of B, the owner of the land, who was advertising it for sale, 
finds and produces a purchaser, C, ready and able to buy. A in- 
forms B that he will expect a commission if the sale is made. B 
makes a sale to C. Is B under an obligation to pay A the com. 
mission on the sale? 
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A. No. There is nothing to prevent B from making a sale to 
anyone who will buy. The disposition of his own property to C, 
or to any one else to whom A has shown the property, does not 
render him liable to A. A cannot thrust himself upon B and 
require him to accept services which A has rendered without 
request. If the services are rendered without request or employ- 
ment by B, express or implied, and A is a mere volunteer, he can- 
not recover. 


Walton v. Clark, 56 N.W. 40, 54 Minn. 341. 

Sharp v. Hoopes, 64 A. 989, 74 N.J.Law,: 191. 

Suter v. Farmers’ Fertilizer Co., 126 N.B. 304, 100 Ohio St. 403. 
29 Yale Law J. 767, 769-771. 


Q. 33. A promises to pay B $5 if B will haul a load of freight 
from A’s warehouse to the dock in time to load it upon the boat 
America before she sails. B loads the freight upon his truck and 
starts for the dock. When he is half way there, X offers him $50 
if he will haul X’s freight to the dock in time to catch the boat. 
B thereupon unloads A’s freight on the street, takes X’s freight to 
the dock, returns and reloads A’s freight, but, as the boat has al- 
ready sailed, he takes A’s freight back to A’s warehouse. Has A 
any cause of action against B? 


A. Yes. While this may appear to be an offer of a unilateral 
contract, the courts would undoubtedly find a bilateral contract, 
arising out of B’s entry upon the job of hauling the freight to the. 
dock, under which B impliedly promised and undertook to com- 
plete the performance with due care and diligence. But even if 
this were only a unilateral contract, B might well be held liable 
for breach of an implied promise to use reasonable diligence to 
perform his undertaking, upon which A was depending. Even a 
gratuitous agent, bailee, or volunteer may be liable for the failure 
to carry out an undertaking on which he has entered, thereby lead- 
ing another to rely upon him for its completion. 


Carr v. Maine Cent. R. R., 102 A. 532, 78 N.H. 502, L.R.A.1918H, 389. 
Siegel y. Spear & Co., 138 N. BE. 414, 234 N.Y. 479, 26 A.L.R. 1205. 
Wood v Lucy, Lady Duff- Gordon, 118 N.E. 214, 222 N.Y. 88. 

A. B. Dick Co. v. Fuller (D.C.) 213 F. 98. 

3 Cornell Law Q. 290; 23 Cal.Law Rev. 213. 

Contracts, Restatement, § 31. 


Q. 34. X promises to pay the Y Railway Co. a bonus of $50,000 
if it will extend its line from the town of A to the village of B, a 
point 25 miles distant. The company begins construction, but, 
when it has laid 20 miles of track, X revokes his promise. 

(a) Has the company a cause of action? 
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(b) Would X have a cause of action if he had not revoked his 
promise and the company had stopped work at this stage? 


A. (a) Yes. The act of the Y Co. in embarking upon substan- 
tial performance of X’s offer to enter into a contract may be re- 
garded as an acceptance of the offer and as the creation of a con- 
tract binding X to a conditional promise to pay the bonus if the 
work called for is completed. Since the offer does not specify 
a time, full performance by the Y Co. must be given within a rea- 
sonable time. The existence of this contract would make it im- 
possible for X to revoke his promise. Similarly, a person who is 
employed by the week, and who continues in the employment in 
reliance upon an offer of a bonus of 10 per cent. at the end of the 
year for continuous service throughout the year, cannot be com- 
pletely deprived of the benefits of the offer by wrongful discharge 
before the end of the year. The offer in such a case is accepted 
by beginning to render the services required. A question may be 
raised whether the Y Co. in the instant case is entitled only to 
the proportion of the bonus earned up to the time of the repudia- 
tion by X, or to the profits (not exceeding the amount of the bonus) 
which could have been made by completion. A rule to the latter 
effect seems preferable. 

(b) While X may be bound by his conditional promise, the Y 


Co. is not bound by any promise and may not be sued for its. 


failure to continue performance. Nor would the Y Co. have a 
cause of action against X if the Y Co. stopped work before com- 
pletion because the continuance of the work is a condition pre- 
cedent to any duty on the part of X to pay the bonus. But the 
courts are usually ready to find a bilateral contract, binding both 
X and the Y Co., in these cases, and if that is the case, the Y Co, 
would be liable to X if it refused to continue performance. 


Los Angeles Traction Co. v. Wilshire, 67 P. 1086, 135 Cal. 654. 


Zwolanek v. Baker Mfg. Co., 187 N.W. 769, 150 Wis. 517, 44 L.R.A.(N.S.) 
1214, Ann.Cas.1914A, 798. 

Roberts v. Mays Mills, 114 S.B. 530, 184 N.C. 406, 28 A.L.R. 338, 346. 

9 Minn.Law Rev. 677; 5 Minn.Law Rey. 94; 27 Yale Law J. 575. 

Contracts, Restatement, §§ 31, and 45. 


Q. 35. A, a brother of B, offered to support B during the rest of 
her life if she would come to live with him and his family in Cal- 
ifornia. B gave up her position in New York and went to 
California with the intent of accepting A’s offer. Prior to her de- 
parture from New York, A died, but this fact was not known to 
B until her arrival in California. Has Ba claim against A’s es- 
tate? 


‘ae 
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A. Regardless of the view which may be taken of the right of 
the offeror to withdraw an offer contemplating a unilateral con- 
tract, while the offeree is performing the act called for, no contract 
arose under the circumstances indicated in this case because the 
death of A terminated the offer prior to the performance of any 
part of the act called for by the offer. The rule is well established 
that the death of the offeror prior to the acceptance of an offer 
terminates the offer. Thereafter no acceptance is effective. 

Shaw v. King, 218 P. 50, 63 Cal.App. 18. 

Aitken v. Lang’s Adm’r, 51 S.W. 154, 106 Ky. 652, 90 Am.St.Rep. 263. 
Illinois Roofing & Supply Co. v. Gorton, 19 Pa.Co.Ct.R. 124. 
Williston, Contracts, § 62. 

Contracts, Restatement, § 48. 


But see Bradbury v. Morgan, 158 Bng.Rep. 877, 1 H. & C. 249, 250, 255. 
19 Mich.Law Rey. 152; 23 Mich.Law Rev. 475. 


Q. 36. A bought a Ford coupé in March and used it until Sep- 
tember, when he won a new Ford coupé at a county fair. He then 
offered the former for sale for $500. B heard from a neighbor that 
A was offering to sell his Ford coupé for $500, and, having heard 
that A had won a Ford coupé at the fair and not knowing that A 
had any other, wrote to A: “I will buy your Ford coupé for $500, 
to be delivered and paid for ten days after date of acceptance of 
this offer.” A replied by letter, accepting the offer. Ten days 
later, A tendered the old Ford and demanded payment, but B 
refused to accept it, demanding the new Ford, and claiming that he 
had thought that was the only one owned by A and had intended 
to buy no other. A sues for the purchase price. Can he recover? 


A. No. There was such ambiguity in B’s offer that it referred 
equally well to either the old or the new coupe. Each party 
meant a different thing by the same description, and one meaning 
was as reasonable as the other. The parties have not only meant, 
but have actually said, different things, so that this is a mistake 
which actually prevents any agreement or expression of assent to 
the same proposition. It would seem that if B, as a reasonable 
person under the circumstances, ought to have understood that the 
old car was intended by A, then he would have been bound by 
the reasonable meaning of what he said, even though he meant 
something different. On the other hand, if B was justified in 
understanding that a new car was referred to by A, and a reason- 
able person would have received that impression from A, then A 
would be bound to deliver the new car even though he had the 
old car in his own mind. This is the doctrine of the objective, or 
external, as contrasted with the subjective, or internal standard, 
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viz., that one is bound by what he expresses to others by his words 
and acts, rather than by mental assent. 

Kyle v. Kavanagh, 103 Mass. 356, 4 Am.Rep. gle 

Neel y. Lang, 127 N.E. 512, 236 Mass. 61. 


14 Ill.Law Rev. 85; 33 Harv.Law Rev. 376. 
Contracts, Restatement, § 71(a). 


Q. 37. A sent to B the following offer in writing: “TI offer to sell 
you my black Chandler automobile for $500.” B immediately re- 
plied: “I accept your offer.” A owned a black Chalmers, a black 
Chandler, and a black Cadillac. A really believed that he was of- 
fering the Cadillac for sale, and B actually believed that he was. 
promising to buy the black Chalmers. B insists that he is enti- 
tled to the Chalmers, and, if not that, then to the Chandler. A 
contends that B is entitled to the Cadillac or nothing. What are 
the rights of the parties? 


A. If B is entitled to anything, he is entitled to the Chandler. 
Although neither party actually intended that result, both parties. 
expressed the intent to buy and sell the Chandler. If the external 
standard is applied in an extreme form, the result here is that a 
contract is made which is not in accordance with the intent of ei- 
ther party. The mistake is not a mutual one, except that both 
inadvertently said, and neither meant, the same thing. But if the 
external standard rests on reasonable reliance or estoppel, and if 
B was not misled by A, nor A by B, there seems no reason to hold 
either to an expression of mutual assent which is based on an.en- 
tire misapprehension as to the identity of the subject-matter de- 
scribed. On the external standard, see Hand, J., in Hotchkiss v. 


National City Bank of New York (D.C.) 200 F. 287, 293; Star- 


Chronicle Pub. Co. v. New York Evening Post (C.C.A.) 256 F. 
435; C. H. Pope & Co. v. Bibb Mfg. Co. (C.C.A.2d) 290 F. 586; 
Dzuris v. Pierce, 103 N.E. 296, 216 Mass. 132; 14 Ill.Law Rev. 85; 
33 Harv.Law Rev. 376, 382. See Davis v. Reisinger, 105 N.Y.S. 
603, 120 App.Div. 766. 


Q. 38. A, a contractor, signed what he and B, the owner of a 
piece of land, supposed to be duplicate contracts for the construc- 
tion of a Turkish bathhouse on B’s property. Before B signed the 
contracts, C, the architect, fraudulently changed the sheets on 
which the price was typewritten so that the price in A’s contract 
was stated to be $33,721 and the price in B’s contract was stated to 
be $23,200. A and B did not discover the discrepancy until the 
building was completed. The market value of A’s labor and ma- 
terial was $33,500; the total cost to A was $33,000. It was an un- 
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wise venture, and the increase in the market value of B’s real es- 
tate was only $22,000. What can A recover from B? 


A. The different price terms in the contract, of which neither 
party was aware, made it impossible to effectuate an express con- 
tract. Although a Massachusetts court has held that a contract 
implied in fact to pay the reasonable value of A’s labor and ma- 
terials would arise in such a case [Vickery v. Ritchie, 88 N.E. 835, 
202 Mass. 247, 26 L.R.A.(N.S.) 810], the circumstances of the 
case do not reasonably indicate that an intent to pay a reasonable 
value existed. No promise to pay such a reasonable value was 
ever made nor was B responsible for any acts from which such 
a promise could be inferred. For reasons of justice, however, A 
is entitled to payment for his services and materials on the theory 
that a quasi-contract, or contract implied in law, resulted from the » 
‘circumstances. The measure of damages in quasi-contract is the 
enrichment or benefit conferred upon the defendant, which in this 
case would apparently entitle A to recover only $22,000. It would 
seem, however, that the benefit conferred upon B ought not to 
be deemed to be less than the amiount which he was willing to pay, 
viz. $23,200. 

Contracts, Restatement, § 5. 
Turner & Otis v. Webster, 24 Kan. 38, 36 Am.Rep. 251. 
Werre v. Northwest Thresher Co., 131 N.W. 721, 27 S.D. 486. 


Costigan, “Implied-in-Fact Contract and Mutual Assent,” 33 Harv.Law Rev. 
- 876, 386. 


Q. 39. B wrote to A requesting him to send his best offer on 1,- 
000 bushels of potatoes for immediate shipment. In reply there- 
to, A delivered to the telegraph company the following message 
for transmission to B: “I offer to ship you immediately one thou- 
sand bushels potatoes at sixty cents.” As delivered to B, the mes- 
sage read fifty cents instead of sixty cents. B answered: “Offer 
accepted. Ship at once.” 

(a) Is there any contract between A and B? If so, what are 
its terms? 

(b) Suppose that in the foregoing case the telegraph company 
had transmitted the message so that the price read seventy cents, 
instead of sixty cents? B accepts the offer at the higher price. Is 
there any contract between A and B? If so, what are its terms? 


A. (a) There is a contract to sell at fifty cents if B accepted in 
good faith and without suspicion of the mistake. The authorities 
are in conflict as to whether a common carrier or public agency 
like a telegraph company is the agent of the sender, and the view 
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is sometimes taken that the telegraph company is employed to 
transmit only the exact message authorized. See Strong v. West- 
ern Union Tel. Co., 109 P. 910, 18 Idaho, 389, 30 L.R.A.(N.S.) 409, 
Ann.Cas.1912A, 55. But regardless of the theory upon which the 
result is reached, the prevailing opinion is that the party who selects 
the telegraph company as the means of communication is bound 
by the message which the company delivers. Although mental 
assent to the transmitted message is lacking on A’s part, A must 
bear the loss caused by the erroneous transmission of the agency 
which he selected. 

(b) It would seem that there is a contract to buy at seventy 
cents. Although A did not intend what was said by his offer, as 
transmitted, the lack of mental assent on his part does not pre- 
vent the existence of a valid contract. There appears to be no ob- 
jection to holding B to the terms of the offer as transmitted since 
they are the exact terms to which he assented expressly as well 
as mentally. 

Des Are Oil Mill v. Western Union Tel. Co., 201 S.W. 273, 182 Ark. 335, 6 
A.L.R. 1081. 
Eureka Cotton Mills v. Western Union Tel. Co., 70 S.E. 1040, 88 S.C. 498. 
Ann.Cas.1912C, 1273. 


Notes, 19 Mich.Law Rev. 215, 361; 17 Cal.Law Rev. 448; 42 A.L.R. 293. 
Williston, Contracts, (Rev. Ed.) § 94. 


Q. 40. (a) A, a seller of lumber, in footing up the items of an 
estimate, made a mistake of $500 in adding the different items. 
He also failed to include any item for freight, and quoted a price 
$750 lower than he had figured on. B accepted A’s bid at the price 
quoted, A discovered his mistake that evening, before anything 
had been done, but B insists on holding A to the contract. 

(b) A submitted an oral bid to do the roofing and sheet metal 
work on B’s building. B later asked that the bid be submitted in 
writing. A did so, but, through an oversight, omitted an item of 
$900. On receipt of the written bid, B authorized the work. A 
then discovered his error and sought to include the $900 item in 
his written bid. B insisted that A perform the work under the 
terms of the written bid as accepted. Is A bound by his written 
offer? : 


A. (a) This unilateral. mistake would probably be no defense 
at law, or ground for rescission in equity, provided the other par- 
ty was not reasonably chargeable with knowledge that a mistake 
had been made. According to the prevailing view, a mistake of 
one party only, of which the other party is entirely ignorant at 
the time of concluding the contract, and to which he does not con- 
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tribute, does not affect its validity. For example, a mistaken idea 
of the nature, quality, or value of an object, an error in computa- 


~ tion, or the quoting of a lower price than the intended price, if not 


caused by or known to the other, is not ground for the rescission 
of a contract. A few cases, however, look the other way, where 
great hardship and unjust advantage would result from A’s uni- 
lateral mistake, and where there has been no change of position 
by the other party. When relief is allowed in such cases, it is 
usually required that the parties be placed in statu quo and that 
the party seeking relief shall not have been guilty of negligence. 

(b) Similar principles govern the solution of this problem. It 
would seem that the discrepancy between A’s oral and written 
bid was sufficient to charge B with knowledge that a mistake had 
been made. Under such circumstances, A is entitled to relief 
from the terms of his written bid. 


Steinmeyer v. Schroeppel, 80 N.E. 564, 226 Ill. 9, 10 L.R.A.(N.S.) 114, 117° 


Am.St.Rep. 224. 

Tyra v. Cheney, 152 N.W. 835, 129 Minn. 428. 

Harper v. City of Newburgh, 145 N.Y.S. 59, 159 App. Div. 695. 

Moffett, Hodgkins & Clarke Co. vy. City of Rochester (C.C.A.) 91 F. 28; Id., 
20 8.Ct. 957, 178 U.S. 373, 44 L.Ed. 1108. 

30 Hary.Law Rev. 637; 32 Harv.Law Rev. 736; 16 Minn.Law Rev. 137. 
See Equity, Question 77. 

Contracts, Restatement, § 503. 


Q. 41. A, knowing that B had a certain lot for sale, went to 
examine it, but by mistake looked at the wrong lot. A thereupon 
entered into a written contract of purchase with B for his lot. 
Later, upon ascertaining his mistake, A gave notice of rescission, 
and brought this action to set aside the contract and recover the 
deposit paid. Should A succeed? 


A. Some courts would grant ee ee on the ground that the 
contract was obtained by mistake of fact. If A supposed he was 
purchasing a different lot or tract of land from that described in 
the contract, it might be held that there was a mutual mistake as 
to the identity of the subject matter of the contract. Other, courts 
would hold that this was merely a unilateral mistake on A’s part, 
and that the mistake of one party alone, even as to the identity 
of the subject matter of the contract, would be no ground of de- 
fense at law, or of rescission in equity, unless caused by the other 
party. 

Goodrich v. Lathrop, 29 P. 329, 94 Cal. 56, 28 Am.St.Rep. 91. 
Smith v. Mackin, 4 Lans.(N.Y.) 41. 


Cf. Stong v. Lane, 68 N.W. 765, 66 Minn. 94. 
McKinnon v. Vollmar, 43 N.W. 800, 75 Wis. 82, 6 L.R.A.121, 17 Am.St.Rep. 
178. 


13 Cal.Law Rev. 246. 
Contracts, Restatement, § 503. 
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Q. 42. A contracted to sell 10 shares. of stock in the X bank to 
B for $136 a share, a price equal to its book value. The books of 


the bank showed that its paid-in capital was intact and that it had. 


a large surplus and undivided profits. Unknown to A and B, the 
capital had become seriously impaired, and the bank had no sur- 
plus or undivided profits, due to concealed defalcations by the 
bank’s employees. When B discovered that the stock was worth 
only $60 per share, he sought to rescind the contract on the ground 
that the parties to the sale were mutually mistaken as to the as- 
sets of the bank, the book value of the stock, and the correctness 
of the books. What decision? 


A. Rescission should be denied. Unless A represented the books 
and reports of the bank to be correct, B had no right to rely upon 
their accuracy since the means of information were open alike to 
both parties: While the mistake was mutual and related to a basic 
fact, or common assumption, on which the parties were dealing, 
the mistake was not as to the identity or nature of the subject- 
matter, but rather as to its attributes and value. Under the “iden- 
tity test,” a mistake of fact does not constitute ground for rescis- 
sion unless it relates to the nature or identity of the subject-mat- 
ter of the contract. If this test were applied to this case, there 
would clearly be no right of rescission. Under the “basic fact test,” 
however, rescission may be had whenever the parties mistakenly 
assume a certain state of facts to exist and contract on the basis 
of such an assumption. But even under this test, mistakes as to 
value or quality are generally considered to be “within the realm 
of bargain.” The view taken is that the parties must be left to 
themselves to determine matters of this type and that it is there- 
fore not unfair to deny rescission when only such matters are in- 
volved. 

Costello v. Sykes, 172 N.W. 907, 143 Minn. 109, 5 A.L.R. 250. 
Lindeberg v. Murray, 201 P. 759, 117 Wash. 483. 
Hecht v. Batcheller, 17 N.H. 651, 147 Mass. 335, 9 Am.St.Rep. 708 


13 Cal.Law Rev. 246; 35 Harv.Law Rev. 757. 
Contracts, Restatement, § 502. 


Q. 43. H, an ex-fisherman, in negotiating the purchase of W’s 
land, stated that he was an expert farmer, and that “he knew good 
land when he saw it.” H bought the land, and alleges that in do- 
ing so he relied on W’s representations as to the value of the land 
and its capability to produce crops. H now sues to rescind the sale 
and recover the installments he has paid on the purchase price. 
Can he recover? 


\ 
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A. No. Assertions of value or quality, though false, do not con- 
stitute fraud, if no warranty is intended and if the person making 
them does not purport to have such expert knowledge of the matter 
as to induce the other party to place confidence and trust in him. 
Such statements are merely matters of opinion, and the person to 
whom they are made is not entitled to rely upon them when the 
parties deal at arm’s length. In this case, the buyer’s implied chal- 
lenge to fool him if the seller could, plus the fact that he saw the 
land himself, is evidence that he relied on his own judgment rath- 
er than on the seller’s representations. The seller’s representa- 
tions constituted mere “puffing” or “‘seller’s talk.” The law allows 
reasonable scope to the art of bargaining, which involves a certain 
amount of exaggeration, recognizing that matters of opinion will 
be largely discounted by parties dealing at arm’s length, partic- 
ularly where both parties have equal opportunities to discover the 
true facts for themselves. ; 

Representations of value or quality sometimes do involve repre- 
sentations of fact, especially if they are made by an expert to a 
person unskilled in the article sold, or if the purchaser does not 
have sufficient opportunity to investigate for himself. While it 
is not possible to draw a hard and fast line between what amounts 
to unfair deception and what is privileged under the rule of caveat 
emptor as a legitimate method of bargaining, the general test would 
seem to be whether the seller or buyer has gone beyond the limits 
of honest dealing and bargaining, and taken advantage of misrep- 
resentations on which the other party could reasonably rely. 


Hegdale v. Wade, 153 P. 107, 78 Or. 349. 
Stockton y. Hind, 196 P. 122, 51 Cal.App. 131. 
Mooney v. Cyriacks, 195 P. 922, 185 Cal. 70. 

29 Harv.Law Rev. 560. 

Contracts, Restatement, § 474. 


Q. 44. A, upon retiring from business, offers to sell his cash reg- 
ister for $300 to B, who is engaged in the same line of business. 
A states that he has paid $400 for the cash register and that its 
use in B’s business would save him the expense of a bookkeeper. 
A knew that the latter statement was false and knew that he had 
paid only $300 for the cash register. B purchased the register for 
$300. Can B rescind for fraud? 


A. Yes. A contract rendered unfair by fraud or misrepresenta- 
tion may be avoided by the defrauded party. The party defraud- 
ed may rescind, however, only where misled by a false representa- 
tion of a past or present material fact which would affect the judg- 
ment of a reasonable man; not by representations of law, of ex- 
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- pectation as to the future, or of opinion as to value. Persons are 
not supposed to rely on dealers’ talk as to value, or to take liter- 
ally the exaggerated eloquence of the other party as to value or 
prospects. A’s statement that the cash register would save the 
expense of a bookkeeper was not one which was calculated to de- 
ceive a reasonable man and therefore would not be considered such 
a false representation as would éntitle B to rescind. National Cash 
Register Co. v. Townsend, 50 S.E. 306, 137 N.C. 652, 70 L.R.A. 
349. But A’s statement as to the price he had paid for the cash 
register, although also a statement of value, would be regarded 
as a material misrepresentation entitling B to rescind. Represen- 
tations as to cost are not matters of opinion and therefore may 
constitute fraud or misrepresentation. Fairchild v. McMahon, 34 
N.E. 779, 139 N.Y. 290, 36 Am.St.Rep. 701; Contracts, Restatement, 
§ 474. 


Q. 45. A discovered a gold mine in the land of B, of which he 
knew B was ignorant. A induced B to contract to sell him the land 


at a low price, stating that he expected to use it as timber land. 
Is B bound? 


A. Unless the circumstances are such as to impose a special 
duty to disclose facts, as where the parties stand in a fiduciary re- 
lationship, the mere failure to disclose information affecting value 
is generally not such fraud as will entitle the other party to avoid 
his contract. A cunning reserve or acquiescence in another’s igno- 
rance of the facts, allowing him to proceed on an erroneous be- 
lief, which he has himself formed, does not constitute such fraud 
as will entitle the other party to avoid a contract entered into in 
reliance upon his own beliefs. A purchaser, for example, is un- 
der no duty to disclose to the seller information which he has, and 
which he knows that the seller does not have, which would great- 
ly enhance the value of the subject-matter of the contract. But 
nondisclosure accompanied by statements tending to mislead and 
discourage investigation by the other party is considered to be a 
fraudulent concealment. For example, a statement by A that his 
inspection of the land indicated that it was only good for graz- 
ing or timber land, made under circumstances when it would be 
difficult or inconvenient for B to make his own inspection, would 
tend to mislead B and would entitle him to avoid the contract. 


Crompton v. Beedle, 75 A. 331, 83 Vt. 287, 30 LRA. (N.S.) 748, Ann.Cas. 
1912A, 399. 

Weikel v. Sterns, 134 S.W. 908, 142 Ky. 513, 34 L.R.A.(N.S.) 1035. 

Laidlaw v. Organ, 2 Wheat. 178, 4 L.Ed. 214. 

Cf. Haviland v. Willets, 835 N.H. 958, 141 N.Y. 35. 

Contracts, Restatement, §§ 471, 472. 


o 
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Q. 46. (a) A, an individual doing business in New York un- 
der the name of the Cambria Coal Co., made an attempt to incor- 
porate under the same name pursuant to the laws of the State of 
New York. Representing itself to be a corporation, the Cambria 
Coal Co. contracted with B for the purchasé of coal on credit. B 
later discovered that due to an error in complying with the proce- 
dure for incorporation, the Cambria Coal Co. had never become a 
corporation, though A honestly believed that it had. Is B bound 
by the terms of the contract? 

(b) Suppose that A had made no attempt to incorporate and 
had not represented that the Cambria Coal Co. was a corporation, 
but that B was misled by the trade name and entered into the con- 
tract because he mistook the Cambria Coal Co. for a company of 
the same name which was regularly incorporated under the laws 
of Delaware. What rights would B have in such a case? 


A. (a) B is entitled to have the contract rescinded. The rep- 
resentation that the Cambria Coal Co. was a corporation was ma- 
terial, since B might not have agreed to extend credit to an indi- 
vidual. A material misrepresentation, though made honestly and 
innocently, constitutes sufficient basis for rescission, at least in a 
court of equity. Where an error is induced by the conduct of the 
other party, equity will not permit him to take advantage even of 
his innocent misstatements. Cohen v. Savoy Restaurant (Sup.) 
189 N.Y.S. 71; Woodruff & Co. v. Saul, 70 Ga. 271; Contracts, 
Restatement, § 476. At common law an innocent misrepresenta- 
tion or nondisclosure of facts, misleading one to his prejudice, did 
not affect the contract, unless the transaction was one of a spe- 
cial class, or unless the person affected stood in a relation of trust 
or confidence, so that the utmost good faith and fairness were re- 
quired. See Fifer v. Clearfield & C. Coal & Coke Co., 62 A. 1122, 
103 Md. 1; School Sisters of Notre Dame v. Kusnitt, 93 A. 928, 
125-Md; 323, L:R-A.1916D,792; Pay vy Hill (C:C.A-) 249 2.415. 

(b) In this situation there would appear to be no misrepresen- 
tation on the part of A. The lawful use of a trade name can hardly 
be regarded as a misrepresentation simply because the trade name 
resembles a corporate name or because it is similar to the name 
of a foreign corporation. But B has made an honest mistake and 
his right to rescission would therefore be determined by the prin- 
ciples governing unilateral mistake. Contracts, Restatement, § 
503. Rescission would certainly be denied if A were willing to 
convert the credit contract into a cash transaction. See John Web- 
er & Co. v. Hearn, 63 N.Y.S. 41, 49 App.Div. 213. 
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SECTION 2.—CONSIDERATION 


Q. 47. A gives B an option on his ranch for sixty days, reciting 
$1 paid as consideration. Oil is discovered on the land. May A 
revoke the option? Is the recital of the payment of a nominal 
sum, such as one cent or one dollar, sufficient consideration to 
make binding an option to purchase valuable real estate? 


A. There is a conflict, but the weight of authority seems to 
be that $1.is an adequate consideration for an option for the pur- 
chase of real estate. Such a consideration is undoubtedly sufficient 
in a deed of conveyance of land under seal. Whether a similar 
consideration is sufficient to support an option would seem to 
depend upon whether the law of the jurisdiction where the ques- . 
tion arises regards an option as a conditional deed or as a contract 
to keep open an offer. If it is considered to be a conditional deed, 
consideration would not be necessary. If an option is considered’ 
to be an agreement to hold open an offer, it would seem that in- 
quiry ought to be directed to the question whether it is the real 
intent of the parties to bargain for the stated nominal considera- 
tion as the real consideration, or whether the recital of the nomi- 
nal consideration is merely a device to evade the requirement of 
consideration. It is well established that if the parties really in- 
tend something as consideration, its inadequacy, compared to the 
value of the promise, is immaterial. But if the recital of consid- 
eration is merely intended to evade the requirement of consider- 
ation and there was no actual bargain for the sum recited, the 
promise should not be effective. : 

A recital in a written agreement that a stated consideration has 
been given is not eoelasive proof of that fact unless the consider- 
ation is a promise. The statement that a sum of money has been 
paid may be rebutted by parol evidence. 

Miller v. Kimmel, 184 P. 762, 76 Okl. 233. 

Real Hstate Co. of Pittsburgh v. Rudolph, 153 A. 438, 801 Pa. 502. 

Davis y. Wells, Fargo & Co., 104 U.S. 159, 167, 26 L.Ed. 686, 689. 

,Cf. Schnell v. Nell, 17 Ind. 29, 79 Am.Dec. 453. 

‘Dougherty v. Salt, 125 N.E. 94, 227 N.Y. 200. 

Parsons v. Lipe, 286 N.Y.S. 60, 81, 158 Mise. 32. 

9 Minn.Law Rev. 394; 79 Univ.Pa.Law Rev. 1139; 35 Columb.Law Rev. 


1090. 
Contracts, Restatement, §§ 81, 82. 


Q. 48. A told B that he could give him information which would 
increase the profits of his business, and that he would give such 
information if B would promise to pay $1,000 in the event that 
he used the information. B made the promise, and thereupon A 
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said: “Raise the prices at which you sell your goods.” B did not 
raise his prices at once, but did do so some months later. A now 
sues to recover the $1,000. Is he entitled to it? 


A. It was held in a New York case that the disclosure of the 
possibility of increasing profits by increasing the price of the de- 
fendant’s commodity was not valuable inforniation, or sufficiently 
new or novel, to be consideration for the detendant’s promise. 
Soule v. Bon Ami Co., 195 N.Y.S. 574, 201 App.Div. 794, affirmed 
139 N.E. 754, 235 N.Y. 609. But the test as to whether the dis- 
closure is sufficient consideration to support a promise to pay de- 
pends upon whether the’ disclosure was of the nature reasonably 
contemplated by the offer, rather than upon its value. Any giv- 
ing up of information is sufficient consideration to support a prom- 
ise, regardless of whether the disclosure is beneficial to the recipi- 
ent or not, provided the information is actually bargained for as 
consideration. It is apparent, however, that what must have been 
contemplated in this case was the disclosure of something other 
than that which is perfectly obvious to any person. The act called 
for by the offer not having been performed, no contract resulted. 

Masline v. New York, N. H. & H. R. Co., 112 A. 639, 95 Conn. 702. 


8 Cornell Law Q. 246. 
‘ Contracts, Restatement, § 75. 


Q. 49. On December ist, A loaned B $1,000 and took B’s note 
in an equivalent sum, payable in 30 days. On December 5th, doubts 
having arisen in A’s mind as to B’s solvency, A asked B if it 
would be convenient to obtain a guarantor on the note. C, a friend 
of B, was present at the time, and offered to, and did, sign a guar- 
anty of payment of the note. Prior to the maturity of the note, 
B was adjudicated bankrupt. Five days after the maturity of the 
note, suit was brought against C on the guaranty. Is C liable? 


A. The signing of the note as surety some days after the prin- 
cipal, B, had executed it, and after the loan had been made, is with- 
out consideration. If the guaranty by C had been given at the 
time of the original execution of the note for the loan, it would be 
supported by the same consideration, but since it was given sub- 
sequent thereto, it required a new and independent consideration 
of its own. It has been held that if the original contract was in- 
duced by the promise of B that he would procure the signature of 
C as surety, then no additional consideration is necessary for the 
guaranty given by C after the execution and delivery of the note. 
See Bank of Carrollton, Miss., v. Latting, 130 P. 144, 37 Okl. 8, 44 
L.R.A.(N.S.) 481. In this case, the consideration for the guaranty 
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is the satisfaction of B’s obligation to procure such guaranty. If C 
had previously agreed with A to act as surety if A would make 
the loan to B, there would also be sufficient consideration. Cf. 
Devitt v. Foster, 132 So. 182, 159 Miss. 687, 74 A.L.R. 1092. A 
warranty that an article is in first class condition, given after the 
sale and delivery thereof, has been held to be wholly without con- 
sideration. Savage v. Markey Machinery Co., 223 P. 2, 128 Wash. 
433. An oral contract to repair a machine, made after a written 
contract of sale had been executed, also lacks consideration. Van- 
diver v. B. B. Wilson & Co., 51 S.W.(2d) 899, 244 Ky. 601. 


Contracts, Restatement, § 75. 


Q. 50. (a) A owes B $1,000. B writes the following letter to A: 


“T do not like to sue you, and I need money right away. If you 


will pay me $800 within one week of the date of this letter, I will 
give you a release and discharge in full for my entire claim, and I 
agree that I will not claim lack of consideration for the release of 
the balance of the debt.” A sends B a check for $800 within the 
week. B does not give A any discharge, and soon thereafter B 
_sues A for $200. A sets up the letter in defense. What judgment? 

(b) A owed B $1,000, past due. A wrote to B: “I am unable to 
pay you now the $1,000 which I owe you, but I enclose herewith 
my note for $500 which I offer you in full satisfaction of all claims. 
If you do not care to accept it as such, return it to me.” The en- 
closed note was marked on its face: “In full payment of all claims 
of B.” After accepting and collecting the note, B sued for the 
balance of the debt. Can he recover? . 


A. (a) Judgment for B. While prompt payment of part of a 
debt may actually be more beneficial than to insist on the whole, 
yet the debtor incurs no legal detriment in paying part or all of 
what he owes, and the creditor obtains no legal benefit in receiving 
it. The agreement of the creditor to release or discharge the bal- 
ance needs other consideration besides part payment of a debt 
which is liquidated and undisputed. 1 Mo.Law Rev. 84 (1936). 
For example, payment a day, or even an hour, before the debt is 
due, or at a different place, or by the note of a third person, or 
in property other than money, would be a good accord and sat- 
isfaction. In a few jurisdictions, however, it is held that part pay- 
ment is sufficient to support an agreement to discharge, and several 
states have so provided by statute. It is felt by many to be ab- 
surd “that a bar of gold worth $100 will discharge a debt of $500, 
while 400 gold dollars in current coin will not.” 

BAL.PROB.LAW (2D Ep.) 
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(b) There is a conflict among the jurisdictions as to whether 
the giving of a note in part payment of an obligation admittedly 
due is good consideration. In some jurisdictions, including New 
York, it has been held that the giving of such a note is good con- 
) sideration, the debtor being under no compulsion to put his obliga- 
tion in the form of a negotiable instrument. Jaffray v. Davis, "26 
NEES 351. 124 NY 164, “i L.R.A. 710. In other jurisdictions it 
has been held that the giving of such a note is not good considera- 
tion since it seems illogical that a promise to do something in the 
future should be better consideration than the actual payment of a 
lesser sum immediately. 

Sherman y. Pacific Coast Pipe Co., 159 P. 333, 60 Okl. 108, L.R.A.1917A, 
ne v. Sugar Loaf Dairy Co., 73 N.E. 61, 180 N.Y. 367. 

See Frye v. Hubbell, 68 A. 325, 74 N.H. 358, 17 L.R.A.(N.S.) 1197. 
pens vy. Farmers’ State Bank of Washington, 219 P. 520, 114 Kan. 


32 Mich.Law Rey. 1001. 
Contracts, Restatement, § 76. 


Q.51. A entered into an agreement with B, his nephew, to sell 
him a house for $5,400, $3,000 in cash and the balance in monthly 
installments of $100. When B tendered his check for the fifth in- 
stallment, A said: “You have paid enough on the home,” and di- 
rected B to mark on the back of the check, “paid in full on home.” 
A then said: “When both of us are not so busy we shall go up to 
my attorney and have the necessary papers of conveyance made 
out.” A cashed the check, but no conveyance was executed, A con- 
tinuing in possession until his death. B seeks an order requiring 
A’s administrator to execute a deed. What result? 


A. B is entitled to a conveyance of the property. In circum- 
stances such as those presented by this question, it has been held 
that the evidence indicates an intention to make a gift of the bal- 
ance of the debt rather than to bargain for immediate part pay- 
ment of a smaller sum in cancellation of an entire obligation, In 
all of these cases, it appears that some definite written instrument 
was given to consummate the gift. In the New York cases, the 
instrument on which the obligation was based was surrendered 
or an annotation was made on the instrument to show that the bal- 
ance of the debt had been cancelled. 

In re Dohm’s Estate, 206 N.W. 877, 188 Wis. 626. 
Gray v. Barton, 55 N.Y. 68, 14 Am.Rep. 181. 


Ferry vy. Stephens, 66 N.Y. 321. 
Holmes v. Holmes, 89 N.W. 47, 129 Mich. 412, 95 Am.St.Rep. 444 
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Q. 52. P, a physician, sent a bill to a patient for $670 for pro- 
fessional services. On receiving the bill, the patient sent P a let- 
ter in which he questioned the amount of the bill, although he did 
not dispute the performance of the services. He enclosed a check 
for $400, stating that the check was in full satisfaction of P’s claim 
for services to date. P did not reply to the letter, but retained 
and collected the check. Subsequently, he sent another bill for 
$670, crediting the $400 received by check, and requesting pay- 
ment of the balance. When P failed to receive a remittance, he 
brought suit for the balance. Can he recover? 


A. No. The acceptance of the check in this case involved the 
acceptance of the condition. A liquidated claim, admitted to be 
due, cannot be discharged by the payment of a less amount. Schnell 
v. Perlmon, 144 N.E. 641, 238 N.Y. 362, 34 A.L.R. 1023. But where 
the debt is unliquidated, and where, as in this case, there is a 
bona fide disagreement in regard to the amount, the acceptance 
of a check offered in full payment serves to compromise and set- 
tle the obligation. In a few states, the question of the creditor’s 
assent to the debtor’s proposition is dealt with as a question of 
fact, but by the great weight of authority the cashing or retention 
of the check necessarily results in an accord and satisfaction, if 
the debtor makes it clear that the check was offered only on con- 
dition that it be taken in full payment. A debt is spoken of as “un- 
liquidated” if the amount is not fixed, and cannot be ascertained 
by mere computation, regardless of whether the debtor disputes 
his liability [see Question 147]. 

Nassoiy v. Tomlinson, 42 N.E. 715, 148 N.Y. 326, 51 Am.St.Rep. 695. 


See Nelson v. Chicago Mill & Lumber Corporation (C.C.A.) 76 F.(2d) 17, 
100 A.L.R. 87. < 

Stanley-Thompson Liquor Co. v. Southern Colorado Mere. Co., 178 P. 577, 
65 Colo. 587, 4 A.L.R. 471, 

23 Columb.Law Rev. 479. 

Contracts, Restatement, § 76. 


Q. 53. On entering the employ of B, A deposited $150 as a 
guaranty of payment of sums to be collected by A for B. Upon 
leaving B’s employ, A demanded the return of the $150. B as- 
serted the right to retain $75 for moneys collected and not prop- 
erly accounted for by A. B sent A his check for $75 as full settle- 
ment. A retained the check and sued for the balance. As a mat- 
ter of fact, A had collected and failed to account for only $20. . 
What decision? 


A. Although it may be argued that the giving of the check for 
the amount which B admitted was due constituted no legal detri- 
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ment to B, since he yielded no part of the set-off which he claim- 
ed, the courts have held that the law looks at an unliquidated or 
disputed claim as a whole, and does not attempt to define the ex- 
tent of the obligation. Payment of an amount concededly owing 
has therefore been held to be good consideration for a promise to 
accept it in full satisfaction. Tanner v. Merrill, 65 N.W. 664, 108 
Mich. 58, 31 L.R.A. 171, 62 Am.St.Rep. 687. 

It has been held, however, that when the person sending the 
check for the lesser amount has in his possession a larger sum 
which belongs to the person to whom the check is sent, the accept- 
ance of the check for the lesser sum is not good consideration to 
support the promise to take it in full settlement of the claim. 
Hudson v. Yonkers Fruit Co., 179 N.E. 373, 258 N.Y. 168, 80 A.L.R. 
1052. 

Nassoiy y. Tomlinson, 42 N.B. 715, 148 N.Y. 326, 51 Am.St.Rep. 695. 
But see Isaacs v. Wishnick, 162 N.W. 297, 186 Minn. 317. 


Dwyer vy. Illinois Oil Co., 252 N.W. 837, 190 Minn. 616. 
Contracts, Restatement, § 76. 


Q. 54. A, who is indebted to B, has no assets which are subject 
to execution. When B demands payment, A offers to borrow 
enough from X to pay B 50 per cent. of his claim, provided B will 
release the balance. B accepts the offer. A borrows the money 
from X and pays B. B now sues for the balance. Has A any de- 
fense? 


t 


A. Probably not. It is possible to regard the borrowing from 
X as legal detriment to A and therefore to consider it as sufficient 
consideration, provided the creditor requested it as part of the con- 
sideration. It has been held, however, that the method which the 
debtor employs to obtain the money is wholly immaterial. 

It is well established that payment by a third person of all or 
part of the debt constitutes sufficient consideration for a release. 


Bunge vy. Koop, 48 N.Y. 225, 8 Am.Rep. 546. 

Schlessinger yv. Schlessinger, 88 P. 970, 39 Colo. 44, 8 L.R.A.(N.S.) 863. 
Chamberlain y. Barrows, 184 N.B. 725, 282 Mass. 295. 

Jessewich v. Abbene, 277 N.Y.S. 599, 154 Misc. 768. 

People’s Hxchange Bank of Elmdale y. Miller, 29 P.(2d) 1079, 189 Kan. 3. 
Contracts, Restatement, §§ 75, 76. 


Q. 55. A, the wife of B, left B’s home without just cause. In or- 
der to induce A to return, B gave A a note for $1,000. A re- 
turned and subsequently instituted suit on the note against B. B 
defends on the ground that the note was without consideration. 


What result? 
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A. Judgment for B. ‘Since the obligation to live with B is im- 
posed by law, A’s return to B’s home was nothing more than the 
law required of her. Her return is therefore insufficient considera- 
tion for B’s promise. Frame v. Frame, 36 S.W.(2d) 152, 120 Tex. 
61, 73 A.L.R. 1512; Esterly Harvesting Machine Co. v. Pringle, 
59 N.W. 804, 41 Neb. 265; Contracts, Restatement, § 76. But 
where a wife left her husband for just cause, it was held that her 
voluntary return was sufficient consideration for a note given her 
to induce her to return because in such a case she was under no 
duty to return. Mack v. Mack, 128 N.W. 527, 87 Neb. 819, 31 
L.R.A.(N.S.) 441. Similarly, an agreement by one spouse to sup- 
port and care for the other spouse is regarded as insufficient con- 
sideration for a promise on the ground that it is contrary to public 
policy to allow either a husband or a wife to make a contract to 
perform services which are ordinarily imposed on married per- 
sons. Ryan v. Dockery, 114 N.W. 820, 134 Wis. 431, 15 L.R.A. 
(N.S.) 491, 126 Am.St.Rep. 1025; Foxworthy v. Adams, 124 S.W. 
381, 136 Ky-403, 27 L:R.A.(N.S.) 308, Ann.Cas.19I2ZA, 32723 But 
where the services contracted for are of an exceptional nature and 
are not among the duties commonly imposed by the marriage re- 
lationship, the services may be regarded as valid consideration. 
Yost v. Yost, 247 N.W. 583, 124 Neb. 608; Reid v. Reid, 249 N.W. 
387, 216 Iowa, 882. 


Q. 56. (a) A note made by B in favor of A, with C as surety 
thereon, bearing interest at 6 per cent. per annum, became due 
June ist. On that date A and B came to an agreement whereby ~ 
A promised not to call for the money for 90 days, and B promised 
to pay the accrued interest at once, and to pay the note with interest 
at the same rate at the end of the 90 days. On July 1st, A brings 
action against B and C, B having paid the accrued interest on June 
ist. Has either B or C any defense? 

(1) Would your answer be different if the agreement of June 
1st had been that B would pay the note at the end of the 90 days 
with interest at 4 per cent. per annum for the extended period? 

(2) What would be the result if the agreement of June 1st had 
been that B might pay the note on or before the 90 days with in- 
terest at 6 per cent. per annum? 

(b) A is indebted to B on an overdue promissory note. A and 
B enter into an agreement to extend the time for payment of the 
note until such time as A can pay the note out of the profits of 
his business, interest at the old rate to continue until the note is 
paid. Is this agreement enforceable by A? 
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A. (a) Some courts have held that an agreement by a debtor 
to pay interest on a debt at the rate the debt would bear interest. 
in the absence of agreement, although a definite time in the future 
is fixed for payment, is not consideration, since the debtor in such. 
a case agrees to do only what he would in any case be bound to do. 
Fanning v. Murphy, 105 N.W. 1056, 126 Wis. 538, 4 L.R.A.(N.S.) 
666, 5 Ann.Cas. 435, 110 Am.St.Rep. 946; Olmstead v. Latimer, 53 
N.E. 5, 158 N.Y. 313, 43 L.R.A. 685. Such decisions would appear 
to be unsound. An agreement by a debtor to keep the money for 
a specified period of time and to pay interest thereon during that 
period, either at the rate provided or for less, should be good con- 
sideration for an agreement of the creditor to extend the time of 
payment. The debtor foregoes his right to pay off the debt, and 
the creditor acquires an interest-bearing investment for the period. 

(1) It would seem to be immaterial on principle’ whether the 
rate of interest agreed to be paid during the extended period is 
the legal rate, or the same rate specified in the contract, or an en- 
tirely different rate. So long as there is a definite promise not 
to make payment until the expiration of the time fixed and to 
pay interest at a specified rate during that time, there ought to be 
sufficient consideration to support the creditor’s promise to await 
the expiration of that period for the payment of the obligation. 

(2) If, under the agreement of extension, the debtor may legal- 
ly pay the obligation at any time prior to the time fixed, no con- 
sideration is given to the creditor for his promise to await the ex- 
piration of the period and the extension is not binding. 

In all of the foregoing situations, if a binding extension agree- 
ment is made by A, the creditor, and B, the debtor, without the 
consent of C, the surety, the agreement automatically releases the 
surety from further obligation under Its contract of suretyship. 

(b) It has been held that a promise to pay the rate of interest . 
specified in a past-due note until such indefinite time as the maker 
can pay the note out of his business profits is not sufficient con- 
sideration for a promise to extend the time of payment. First 
State Bank of Montgomery v. Schatz, 116 N.W. 917, 104 Minn. 
425. The question would seem to be one of construction, whether 
the debtor disabled himself from paying off the note before his 
business profits produced enough for the purpose. See Diehl v. 
McKinnon, 155 N.W. 259, 173 Iowa, 32, L.R.A.1916C, 384. 


Contracts, Restatement, § 76. 


Q. 57. A, B, C, and D are the heirs at law of X. X dies leav- 
ing a will. Before the contents of the will are known, the heirs 
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agree that they will share the testator’s property equally, regard- 
less of the terms of the will. When the will is read, it appears 
that X has left all his property to A. A refuses to transfer any 
of the property to B,'C, or D. What are their rights? 


A. The agreement of the other heirs to give up their possible 
rights under the will of X is sufficient consideration for the 
agreement of A to share equally. There was reciprocity or mu- 
tuality, in that each heir, so far as he knew, had a chance to gain 
something, as well as a chance to lose. The chance was a valu- 
able one from the standpoint of the parties. The conditional prom- 
ises of B, C and D to divide with A were sufficient consideration 
for A’s conditional promise to divide with them. 


Minehan vy. Hill, 129 N.Y.S. 8738, 144 App.Div. 854. 

Blount v. Wheeler, 85 N:E. 477, 199 Mass. 330, 17 L.R.A.(N.S.) 1036. 

Supreme Assembly of Royal Soc. of Good Fellows v. Campbell, 22 A. 307, 
17 R.I. 402, 13 L.R.A. 601. 

Contracts, Restatement, § 77. 


Q.58. A has a good cause of action against B and C for per- 
sonal injuries caused to A by B’s servant, C. B promises to pay A 
$500 if A will promise to forbear suit perpetually. A makes such 
a promise in writing. | 

(a) Can A collect the $500 from B? 

(b) Suppose that although a good cause of action exists, A ac- 
tually believes that he has no cause of action, but he threatens to 
sue B, whereupon the agreement of compromise is made. Can A 
recover in such a case? 

(c) What would be your answer if C were not B’s servant and 
did not act in the scope of any employment by B, but A bona fide 
believed that he had a cause of action against B? 

(d) Would B be liable upon the agreement if C were not B’s 
servant and did not act within the course of any employment by 
B, and if A believed he had no cause of action against B, but never- 
theless threatened suit, whereupon the agreement of compromise 
was made? 

(e) Suppose that A thinks he has a good cause of action against 
B, but that his claim is so absurd that no reasonable person would 
believe that a cause of action exists, and A threatens suit, where- 
upon the agreement of compromise is made, Is B liable upon the 
agreement? 


A. (a) A promise by A to forbear to assert a good cause of 
action against B, either perpetually or for a reasonable time (de- 
pending upon the request) is clearly sufficient consideration for a 
promise by B. 
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(b) The forbearance of a good cause of action by A would be 
valuable consideration even if A erroneously supposed, that his 
claim was groundless. 

(c) Many courts say that the claim forborne must be reasonably 
doubtful in fact or law. But other courts hold that if a claim is 
honestly asserted, it is not necessary to show that there was a 
doubtful question. Under this rule, it is sufficient that the claim 
is not frivolous or vexatious. Blount v. Wheeler, 85 N.E. 477, 199 
Mass. 330, 17 L.R.A.(N.S.) 1036. Cf. City Street Improvement 
Co. v. Pearson, 185 P. 962, 181 Cal. 640, 20 A.L.R. 1317. 

(d) It seems clear that forbearance to sue upon a baseless de- 
mand, asserted in bad faith, will not support a compromise agree- 
ment extorted by threat of suit. 

(e) Forbearance to sue on an utterly absurd and unreasonable 
claim would probably not be sufficient consideration, according 
to most decisions. Some degree of reasonableness, as well as 
good faith, is required. Montgomery v. Grenier, 136 N.W. 9, 117 
Minn. 416. 


5 Cornell Law Q. 441. 
Contracts, Restatement, § 76(b). 


Q. 59. A reward was offered for the detection and arrest of the 
criminals who set fire to a certain building in Chicago, Ill. B,a 
police officer whose duty it was to pursue, arrest, and bring to 
justice criminals in that city, arrested C, who was subsequently 
convicted of the crime. B now claims the reward. Can he re- 
cover? 


A. No. A public officer cannot recover a reward if the servibes 
which he performs are thoSe which come within his official duty. 
A contract to award additional compensation for the performance of 
public duties would be both without consideration and also con- 
trary to public policy. Mason v. Manning, 150 S.W. 1020, 150 Ky. 
805, 43 L.R.A.(N.S.) 131. See Keown & McEvoy v. Verlin, 149 
N.E. 115, 253 Mass. 374, 41 A.L.R. 1319. But a public officer may 
make claim under a reward offer for services which are not within 
the scope of his duty, as where he makes an arrest outside his 
own jurisdiction. Collier v. Green, 265 S.W. 812, 205 Ky. 361; 
Gallagher v. Garrett, 124 A. 898, 144 Md. 241. But see Lees v. Col- 
gan, 52 P. 502, 120 Cal. 262, 40 L.R.A. 355; 9 Minn.Law Rev. 476. 


Contracts, Restatement, §§ 76(a), 84(c). 


Q.60. A contracted to drill an oil well for B, but found the 
conditions much more difficult than there had been any reason to 
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suppose. A informed B that because of the unforeseen difficulties 
and the additional expense which would be involved, it would prob- 
ably be necessary for him to quit his contract. In order to induce 
A not to abandon performance, B promised A $1,000 extra to com- 
plete the contract. A completed the work and has instituted suit 
for the additional compensation. Is he entitled to recover? : 


A. It has usually been held that where one party to a contract 
pays, or promises to pay, an additional consideration to the other 
party for the other party’s promise to complete the contract, there 
is no consideration for the promise to make such extra payment. 
Righardson v. Jordan, 32 P.(2d) 826, 95 Colo. 56; In re Nelson’s 
Estate, 256 N.W. 27, 127 Neb. 563; McGovern v. City of New 
York, 138 N.E. 26, 234 N.Y. 377, 25 A.L.R. 1442; Contracts, Re- 
statement, § 76. In many cases, however, the courts have found 
an agreement to rescind the old contract while there were outstand- 
ing obligations on both sides, and a subsequent new agreement 
between the parties under the terms of which one of the parties 
agrees to do substantially what he was previously obligated to do, 
while the other party agrees to pay as consideration for such per- 
formance something which consists of the old consideration plus an 
additional sum of money. If the parties actually intended to enter 
into an agreement rescinding the old contract while there were 
outstanding obligations on both sides, such an agreement of rescis- 
sion would, of course, be based on good consideration. If thereafter, 
they entered into a new contract under the terms of which one of 
the parties agreed to do something which he is now no longer ob- 
ligated to do, and the other party agreed to pay a consideration in 
excess of the consideration provided m the previous contract, the 
new contract would also be based on good consideration. 

But on the other hand, if, as is true in practically all these situa- 
tions, there is no real intent to rescind the old contract at all, but 
merely an intent to induce one of the parties to comply with the 
terms of his contract for an additional consideration, it seems clear, 
under contract principles, that there is no consideration for the 
promise to pay the additional sum of money. Some courts have 
held that a promise to carry out a contract is good consideration 
for a promise to pay an additional compensation in those cases in 
which the performance of the original contract becomes more ex- 
pensive because of unforeseen difficulties not contemplated by the 
parties at the time when the contract was made. Linz v. Schuck, 
67 A. 286, 106 Md. 220, 11 L.R.A.(N.S.) 789, 14 Ann.Cas. 495, 124 
Am.St.Rep. 481; King v. Duluth, M. & N. Ry. Co., 63 N.W. 1105, 
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- 61 Minn. 482; W. K. Morrison & Co. v. Slonezynski, 175 N.W. 
992, 145 Minn. 485. 

A contractor who is offered additional compensation to complete 
his contract may easily protect himself, however, for the slight- 
est modification of the contract in favor of the party agreeing to 
pay additional compensation, such as additional work, or the com- 

“promise of any honestly disputed point concerning the contract, 
will, according to all authorities, furnish sufficient consideration. 


see Alonzo v. Loeb (C.C.A.) 5 F.(2d). 959, 


Q. 61. M employs C to work for him for one year at a salary of 
$50 a month, and a written agreement is made and signed by M 
and C. After working two months, C becomes dissatisfied with 
his salary and refuses to work any longer unless his salary is 
raised. M and C then agree orally that C’s salary shall be raised 
to $60 a month for the rest of the year, $50 to be payable monthly 
and the balance at the end of the year. At the end of the year, 
M refuses to pay the balance. Has C a right of action? 


A. Some courts hold that in such a case the evidence warrants 
a finding that the original contract was rescinded or abrogated 
by the consent of the parties and that a new contract was made 
for the higher compensation. A promise of additional compensation 
to obtain performance of the original contract would be unenforce- 
able. Schwartzreich v. Bauman-Basch, Inc., 131 N.E. 887, 231 N. 
Y. 196; Davis & Co. v. Morgan, 43 S.E. 732, 117 Ga. 504, 61 L.R.A. 
148, 97 Am.St.Rep. 171. But the theory of rescission is so much 
favored by some courts that in effect performance of a pre-exist- 
ing contractual duty is held sufficient consideration, unless the 
' promise of more pay was extorted by refusal to perform in bad faith 
or without any excuse. There seems very little difference in prac- 
tical result between a change of compensation in an existing and 
continuing contract and the substitution of a new contract for the 
old, calling for the same thing at an increased compensation. These 
ingenious discoveries of legal detriment are rather aside from the 
merits of the case, and illustrate the extreme artificiality of the 
legal detriment test of consideration. See Cragin v. J. S. Eaton 
& Bro., 97 So. 532, 133 Miss. 151, 34 A.L.R. 508 (as to the necessity 
for independent consideration to support a modification of price in 
a contract of sale); note, 11 Wis.L.Rev. 288; 18 Minn.L.Rev. 885; 
30 Mich.L.Rev. 1110; Contracts, Restatement, § 76. 
That the agreement to raise C’s salary was oral would seem to 
be immaterial. An executory bilateral written contract may be 
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varied by a subsequent oral agreement between the parties. Sasso 
v. K. G. & G. Realty & Const. Co., 120 A. 158, 98 Conn. 571. 


Q.62. The Lake View Land Company platted an addition to 
the city of Madison. Bates purchased one of the lots with the in- 
tention of building a house for himself and gave the building 
contract to Call. Call became dissatisfied with the contract and 
decided to abandon it. Fearing that delay in building would affect 
the sales of other lots, Ames, a heavy stockholder in the Lake 
View Land Company, proposed to pay Call $500 if he would 
promise to carry out his contract with Bates. Call promised and 
completed the house, but Ames has refused to pay the $500. Has 
Call a cause of action against Ames? 


A. A promise of additional compensation for the performance of 
what one is already under obligation to a third party to do is 
held by the weight of authority in the United States to be invalid, 
as lacking consideration. It is assumed in the American cases 
that one incurs no “legal detriment” by doing or by undertaking 
to do what one is atready bound to do for another. It may well be, 
on grounds of justice and good faith, that a contractor should not 
be assisted to exact more pay from the other party to a contract. 
But if a stranger to the contract wishes to offer additional in- 
ducements to complete performance, especially if such stranger 
receives in exchange for his promise a promise from the contractor 
on which an action may be brought, it seems rather far-fetched to 
deny the contractor a recovery. The assumption of the obligation 
to pay damages to the stranger upon failure to perform is clearly 
sufficient consideration to support the stranger’s promise. 

The Restatement of the Law of Contracts has recognized the [ 
validity of the minority position that a promise to do what one is 
already obligated to do for a third party may constitute sufficient 
consideration. 


McGovern v. City of New York, 188 N.H. 26, 234 N.Y. 877, 25 A.L.R,. 1442, 

McDevitt v. Stokes, 192 S.W. 681, 174 Ky. 515, L.R.A.1917D, 1100. 

Abbott v. Doane, 40 N.E. 197, 163 Mass. 433, 34 L.R.A. 33, 47 Am.St.Rep. 
465. 

Contracts, Restatement, §§ 76, 84(d). 


Q. 63. A’s daughter, C, and an Italian Count, B, were engaged 
to be married. Thereafter, A, B, and C executed articles of agree- 
ment in which A promised to-pay B and C $2,500 annually after 
their marriage. B and C were married two days later. B and C 
assign their rights to D, who sues A to recover an annual payment. 
Is there consideration for A’s promise? 
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A. Yes. The agreement in this case is between A, as one par- 
ty, and B and C jointly as the other party to the agreement. While 
it is true that B and C are each under obligations to the other to 
marry, it is also true that B and C together, considered as a unit, 
are under no obligation to marry each other. When, therefore, 
they mutually marry each other, they (as a unit consisting of B 
and C) are doing something which they are not legally obligated 
to do. This situation should be distinguished from the situation 
in which the promise of A runs either to B or to C individually 
to induce either of them to carry out his or her obligation with 
the other. In the latter case, the principles discussed in connection 
with the preceding question are applicable (see Question 62). 

De Cicco v. Schweizer, 117 N.E. 807, 221 N.Y. 431, L.R.A.1918E, 1004, Ann. 
Cas.1918C, 816. 

geeks v. Doane, 40 N.E. 197, 163 Mass. 433, 34 L.R.A. 33, 47 Am.St.Rep. 

Cf. Appleby v. Appleby, 111 N.W. 305, 100 Minn. 408, 428, 10 L.R.A.(N.S.) 
590, 10 Ann.Cas. 563, 117 Am.St.Rep. 709. 


McDevitt v. Stokes, 192 S.W. 681, 174 Ky. 515, L.R.A.1917D, 1100. 
Contracts, Restatement, § 76. 


Q. 64. (a) A and B entered into a bilateral contract, by which 
A promised to build a house, and B promised to pay him $10,000 
for it. A became dissatisfied with his contract and ceased work, 
but, after talking with C, who was interested in the completion 
of the house, finally said: “If you will give me $500, I will build 
the house as I agreed.” C paid A $500, but A did not complete the 
house. What are C’s rights? 

(b) Would the answer be the same if A had said to C, “If you 
will promise to give me $500 to complete the work, I will build the 
house as I agreed,” and if C had promptly said, “I promise”? 


A. (a) C has a right of action against A for failing to complete 
his contract with B. The fact that A promised to do only what 
he was already bound to B to do is immaterial in a case of this 
kind, because A has received an executed consideration, i. e., the 
actual payment of $500. Ward v. Goodrich, 82 P. 701, 34 Colo. 
369, 2 L.R.A.(N.S.) 201, 114 Am.St.Rep. 167. “While it is settled 
that the promising to do, or the doing of, that which the promisor 
is already legally bound to do, does not, as a rule, constitute con- 
sideration for a reciprocal promise, * * * it by no means fol- 
lows that such promise may not be enforced against such promisor 
by the promisee” when there is an executed consideration. 

(b) It has already been indicated that C’s promise to pay A 
$500 would probably be held to be unenforceable (see Question 62). 
If C’s promise is unenforceable, it is not good consideration for 
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A’s promise, and A’s promise would also be unenforceable. C 
therefore could not recover against A for a breach of A’s promise. 
See Hay v. Fortier, 102 A. 294, 116 Me. 455; Morton v. Burn, 112 
Eng.Rep. 378,,7 Adol. & EA, 19. 


Contracts, Restatement, § 76. 


Q.65. A executed a transfer of 100 shares of stock in the C Com- 
pany to B, and B executed a note for $7,000, with interest at 6 per 
cent., in favor of A, but with the condition that the note was to 
be paid only from dividends declared on the 100 shares of stock. 
A now sues to set aside the transfer of the stock on the ground 

of lack of consideration. Can he succeed? 


A. No. A transfer of title to property cannot be set aside for 
lack of consideration. . The case is not one of mutual promises, 
but of an executed transfer. But if A had merely promised to 
transfer property to B, and B had promised to pay for such prop- 
erty out of its dividends, proceeds or income, without promising 
to do anything to produce such return, the bilateral contract would 
be lacking in mutuality or reciprocity and would fail for want of 
consideration. 


Peavey v. Wells, 161 N.W. 508, 136 Minn. 180. 
See Parsons y. Lipe, 286 N.Y.S. 60, 83, 158 Mise. 32. 


Q.66. A, a married man, and B, a single woman, unaware of 
A’s former marriage, entered into an agreement to marry. A sub- 
sequently declined to carry out his agreement, claiming that his 
former marriage made it impossible. Is A liable to B in damages 
for breach of contract? 


A. Yes. While it is true that B is not bound and that there is 
no mutuality of obligation, yet there is no lack of consideration. 
The agreement was not a gratuitous one; there was mutuality of 
undertaking or promise. A cannot set up~his own wrong as a 
defense when he himself led B to rely upon his promise. It is 
often asserted as a fundamental axiom that in bilateral contracts 
both parties must be bound, or neither will be bound; but actually 
there are many cases where only one side is bound, as in cases of 
infancy, insanity, drunkenness, fraud, or illegality on one side, 
or where only one party signs a memorandum required to satisfy 
the Statute of Frauds. All that is really required in bilateral con- 
tracts is reciprocity of undertaking—mutuality in terms, not in 
obligations. It has been contended, however, that the true ground 
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of recovery in a case such as this is estoppel, or, since there has 
been fraud, in tort for deceit. 
Millward v. Littlewood, 5 Exch. 775. 
Pollock v. Sullivan, 53 Vt. 507, 38 Am.Rep. 702. — z 
Kelley v. Riley, 106 Mass. 339, 8 Am.Rep. 336; 24 Columb.Law Rev. 298. 
Neneman v. Rickley, 194 N.W. 447, 110 Neb. 446. 
Municipal Metallic Bed Mfg. Corporation y. Dobbs, 171 N.E. 75, 253 N.Y. 
313, 68 A.L.R. 1376. 
25 Columb.Law Rey. 705; 32 Harv.Law Rev. 679; 28 Hary.Law Rey. 121; 
11 Mich.Law Rev. 423. 
Contracts, Restatement, §§ 80, 599. 


Q.67. (a) X, a contractor, advertised for bids for the supplying 
of various specified materials which X expected to require in his 
business during 1934. Y sent in a bid reading: “I undertake to 
supply you during the year 1934 with such quantities of each and 
every kind of materials specified in your advertisement and set out | 
in the attached list at the prices stated in that list as you may order 
from time to time.” The list specified the materials correctly and 
gave the prices at which they would be supplied. X thereupon 
wrote Y: “Your bid is accepted, and the terms of the contract 
must be strictly adhered to.” X sent in several orders during 1934 
and Y filled them, but in July, 1934, Y notified X that Y would fll 
no more orders. In August, 1934, X sent in an order for some of 
the materials, and Y refused to fill it. X sues Y for breach of con- 
tract. What result? 

(b) Would the answer be the same if Y’s bid had read: “I un- 
dertake to supply the needs of your business for the materials spe- 
cified for the year 1934,” and if X had replied, “Your bid is accept- 
ed, and I agree to take from you all the materials specified that I 
shall need in my business in 1934”? 


A. (a) No. X’s acceptance of Y’s bid was merely a consent that 
Y might supply such materials as X might order from time to 
time. X did not bind himself to buy of Y only. There is there- 
fore no mutuality of obligation, no reciprocity of undertaking. Y’s 
bid was a continuing offer, contemplating a series of orders. When 
orders were given, they constituted acceptances of the offer, and 
resulted in contracts for the goods ordered; but as to the future 
the offer was subject to revocation by Y at any time. Wickham & 
Burton Coal Co. v. Farmers’ Lumber Co., 179 N.W. 417, 189 Iowa, 
1183, 14 A.L.R. 1293; Great Northern Ry. Co. v. Witham, L.R. 
9 C.P. 16; Midland Steel Sales Co. v. Waterloo Gasoline Engine 
Co. (C.C.A.) 9 F.(2d) 250; 5 Cornell Law Q. 446; 7 Cornell Law 


Q. 147. 
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(b) The contract is valid if Y agrees to furnish the needs or 
requirements of the buyer’s business, and X agrees to take such 
requirements from Y, at least where X is engaged in an established 
businéss so that the quantity to be taken may be more or less 
objectively determined. A contract to buy all that one shall re- 
quire for one’s use in a particular business limits the freedom of 
choice, and is a very different thing from a promise to buy all that 
one may desire, or all that one may order. If, by accepting Y’s 
bid or offer to sell, X has fettered his freedom to buy from any one 
he pleases, there is sufficient consideration, Scott v. T. W. Steven- 
son Co., 153 N.W:3316; 130 Minn. 151; T. W. Jenkins & Co. v- 
Anaheim’ Sugar Coy /(C.C.A.): 247 F. 958, L.RA 1918, 293; 
Wells v. Alexandre, 29 N.E. 142, 130 N.Y. 642, 15 L.R.A. 218. 


Q.68. The F Motor Co. agreed to give A the exclusive sales 
agency for the F cars in certain territory for five years. A agreed 
te maintain a salesroom, to continue as agent, to sell at fixed prices, 
and to perform other services. The F Co. agreed to supply the cars 
at a discount, but reserved the right to cancel the contract at any 
time. A sold some cars and performed certain services, but then 
decided to discontinue the agency. Can A recover for services 
performed? 


A. Yes. A is not guilty of breach of contract because the F Co.’s 
privilege of canceling the contract at pleasure nullifies it.as to the 
other party, except as an offer. See Velie Motor Car Co. v. Kop- 
meier Motor Car Co. (C.C.A.) 194 F. 324; Bernstein v. W. B. 
Mfg. Co., 131 N.E. 200, 238 Mass. 589; United States v. White Oak 
Goals Cos (CC A. ya5 F. (2d) 439. Seis the agent is not in de- 
fault, he is entitled to recover compensation for his services. See 
Erskine-v. Chevrolet Motors Co., 117 S.E. 706, 185 N.C. 479, 32 
A.L.R. 196.. Mutuality of obligation is not essential in a contract, 
unless the want of mutuality would leave one party without valu-. 
able consideration for his promise. A contract containing a pro- 
vision for termination by one party upon notice to the other is not 
void for lack of mutuality if the notice requires time and may not 
be immediate. "Thomas v. Anthony, 157 P. 823, 30 Cal.App. 217; 
Meurer Steel Barrel Co. v. Martin (C.C.A.) 1 F.(2d) 687; 29 Yale 
Law J. 115; 32 Yale Law J. 496; 23 Columb.Law Rev. 61; 22 Va. 
Law Rev. 324. 


Q. 69. On January 5, 1934, A made his promissory note for $500, 
due one year from date, payable to the trustees of a church to aid 
them in building the church. Three months thereafter, and before 
anything had been done toward building the church, A died. In 
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about one year the church was completed, and a claim on the note 
was filed against the estate of A. Can the trustees recover? 


A. No. <A’s death before anything was done terminated the sub- 
scription. Subscriptions of money to charitable objects, such as 
the building of churches, though originally invalid for want of 
consideration, are generally held to become binding contracts when 
money is expended and liabilities are incurred on the faith of the 
subscription. In their endeavor to apply the ordinary tests of con- 
sideration to such gratuitous promises, the courts have indulged in 
a variety of theories and have found consideration in the mutuality 
of promises among the subscribers, or in a supposed request to 
proceed on the strength of the subscription, or in some implied 
promise of the donee to use the fund according to the wishes of 
the donor. Where such views are taken, no specific act in reliance 
onthe subscription need be shown to make the promise binding. 
In general, however, promises to make a gift, as by the delivery of 
one’s promissory note, even where one feels in honor bound to 
reimburse a loss, or a promise to pay an annuity to a friend or 
relative out of motives of love and gratitude for past services, ar« 
held to be without sufficient basis in consideration. But in the 
case of a charitable subscription, the expenditure of money or the 
incurring of liability by the beneficiary, before the promise has 
been withdrawn, is sufficient consideration or ground of enforce- 
ment to render the promise binding. It has been termed “promis- 


sory estoppel.” 


Furman University v. Waller, 117 S.B. 356, 124 S.C. 68, 33 A.L.R. 615. 

Allegheny College vy. National Chautauqua County Bank of Jamestown, 159 
N.E. 173, 246 N.Y. 369, 57 A.L.R. 980. 

See In re Griswold’s BHstate, 202 N.W. 609, 113 Neb. 256, 38 A.L.R. 858. 

In re Stack’s Estate, 204 N.W. 546, 164 Minn. 57. 

Billig, Problem of Consideration in Charitable Subscriptions, 12° Cornell 


Law Q. 467. 
27 Mich.Law Rev. 88, 18 Cal.Law Rev. 314, 13 Cornell Law Q. 270. 
Contracts, Restatement, § 90. 


Q. 70. A, who was about to leave the city, arranged with B, a 
friend of his, for the storage of his goods in B’s home. B agreed 
to keep the goods free of charge and told A to send them to his 
home. When A expressed concern about the safety of his goods, 
B promised to insure the goods for A’s benefit. B neglected to 
obtain the insurance, and the goods were subsequently destroyed 
by fire. Is B liable to A for the loss sustained? 


A. Yes. Although consideration is apparently lacking for B’s 
promise to insure the goods, it has been held in a similar situation 
that the surrender of possession of the goods by A to B was suffi- 
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cient consideration for B’s promise to insure. It is difficult, how- 
ever, to sustain the decision on this ground since the surrender of 
possession was obviously not exchanged for the promise to insure. 
A sounder basis for the decision may be found in the doctrine of 
“promissory estoppel” which has most usually been applied in the 
enforcement of charitable subscriptions as a substitute or equiva- 
lent for the finding of consideration. Under this doctrine a promise 
which the promisor should reasonably expect to induce action and 
which does induce such action may be enforced if injustice can be 
avoided only by the enforcement of the promise. 


Siegel v. Spear & Co., 138 N.E. 414, 234 N.Y. 479, 26 A.L.R. 1205. 

See Thorne v. Deas, 4 Johns.(N.Y.) 84. 

9 Cornell Law Q. 54; 23 Columb.Law Rev. 5738; 82 Univ.Pa.Law Rev. 648. 
Contracts, Restatement, § 90. 


Q.71. A owed B $300 on a promissory note. This claim and all 
other debts of A were discharged by bankruptcy proceedings. 
Later A, in writing, promised to pay B the $300. Four years after 
this promise, B wishes to sue A for the $300. Should action be 
based on the original note or on the new promise in writing? 


A. Certain claims which were once valid may be enforced with 
out any fresh consideration, as, for example, in the case of debts 
barred by the statute of limitations, by bankruptcy, or by want of 
notice to an indorser. The explanation sometimes given is that — 
such promises merely amount to the waiver of a personal defense 
or privilege against an existing contract, and the renewal of a pre- 
existing legal liability on which the remedy alone is suspended. 
The extent of the obligation in such cases is fixed, not by the orig- 
inal liability, but by the subsequent promise, which is the measurc 
of the amount and conditions of the claim, and the basis of the rem- 
edy. Trask v. Weeks, 17 A. 162, 81 Me. 325; Wolffe v. Eberlein, 74 
Ala. 99, 49 Am.Rep. 809; Herrington v.. Davitt, 115 N.E. 476, 220 
N.Y. 162, 1 A.L.R. 1700; Gillingham v. Brown, 60 N.E. 122, 178 
Mass. 417, 55 L.R.A. 320. The better procedure would seem to be 
to bring action on the new promise, setting up the other circum- 
stances to show consideration. It has been held, however, that 
the action may be brought on the original obligation. 

A new promise to pay a debt discharged by an accord and satis- 
faction, or by a voluntary release by the creditor, cannot be en- 
forced unless a new consideration is paid. A promise by one after 
attaining majority to pay debts incurred during infancy needs no 
consideration. It is commonly spoken of as a “ratification” or “af- 
firmance” of the former voidable contract. 

Contracts, Restatement, §§ 86-89, 535. 
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Q. 72. A, the owner of a house, permitted his son, B, to occupy 
it. B voluntarily made improvements in the property. When B 
died, A gave C, the widow of B, an option to purchase the prop- 
erty within a certain time at a certain price, stating that he was 
giving her the option in consideration of the improvements which 
B had made. May A terminate the option before the expiration 
of the time fixed? > 


A. Yes. There was no obligation on the part of A to pay B 
for the improvements which B had made. The improvements were 
not made by B or C at the request of A or under circumstances in- 
dicating an intent that they were to be paid for by A. Since A was 
not obligated to pay for the improvements, there was no considera- 
tion by B or B’s widow for A’s subsequent promise to give the op- 
tion. The enforcibility of promises reviving obligations barred by 
the statute of limitations, by a discharge in bankruptcy, or by the 
fact that they were incurred during infancy, must be regarded as 
exceptions to the general requirement of consideration for the en- 
foreibility of a promise. 

Pershall y. Elliott, 163 N.E. 554, 249 N.Y. 183. 

Plains Iron Works Co. y. Haggott, 188 P. 735, 68 Colo. 121. 

Bankers’ Trust & Audit Co. v. Farmers’ & Merchants’ Bank, 186 S.B. 143, 
163 Ga. 352. 

People v. Porter, 123 N.E. 59, 287 Ill. 401, 7 A.L.R. 1041. 

22 Mich.Law Rev. 713; 12 Ky.Law J. 83. 


Contra: Hurlbut v. Butte-Kansas Co., 243 P. 324, 120 Kan. 205, 46 A.L.R. 
1517. 


SECTION 3.—_SEALED INSTRUMENTS 


Q. 73. X sued Y, July 17, 1934, on an instrument which read: 
“I promise to pay X, on or before July 10, 1928, the sum of $10,000. 
Witness my hand this 10th day of July, 1927. (Signed) Y. (Seal.)” 
What purported to be a seal following Y’s signature was simply a 


‘parenthesis inclosing the word “Seal.” Everything except Y’s 


signature was in typewriting. As a matter of fact, no considera- 
tion for the promise was given by anybody to Y, who delivered the 
instrument by way of gift to X on July 10, 1927. A state statute 
provides that, “in any action upon a sealed instrument * * * the 
seal thereof shall only be presumptive evidence of a sufficient. con- 
sideration, which may be rebutted in the same manner and to the 
same extent as if such instrument were not sealed.” Other stat- 
utes fix the limitation period for actions on unsealed written con- 
tracts at six years, and on sealed contract$ at ten years. What are 
the possible defenses which Y may interpose? 
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A. Unless the parenthesis, with the word “(Seal),” is sufficient 
to make this a specialty or covenant under seal, X’s suit will be 
subject to the defense of the statute of limitations, which is six 
years on simple contracts. At common law the seal was an im- 
pression upon wax, but under modern statutes and decisions a 
scroll, the letters “L. S.,” or the word “Seal,” in print and with- 
out scroll or device, have been held sufficient. Jackson v. Security 
Mutual Life Ins. Co., 84 N.E. 198, 233 Ill. 161. No recital of seal- 
ing, as “Witness my hand and seal,” is generally required, except in 
a few states. 

At common law, consideration was not required if the promise 
was under seal. In every case, however, the effect to be given to 
a seal must be determined by a consideration of the present laws 
of the state. These vary considerably. In some states, the effect 
of the seal has been abolished altogether. In other states, the 
presence of the seal raises a rebuttable presumption of consideration 
in the case of executory contracts, whereas the presumption is con- 
clusive in the case of executed contracts. Parsons v. Lipe, 286 N. 
Y.S. 60, 81, 158 Misc. 32. In some states, the seal is conclusive pre- 
sumption of consideration for both executory and executed con- 
tracts. Since the statute in the instant case makes the seal only 
prima facie evidence of consideration, Y can introduce evidence to 
rebut the presumption. Under such a statute, the presence of a 
seal on an option contract does not preclude inquiry into the ab- 
sence of consideration to show the revocability of the option. 
Hartford-Connecticut Trust Co. v. Devine, 116 A. 239, 97 Conn. 
193, 21 A.L.R. 134. In some states, however, an option under seal, 
though not supported by valuable consideration, is irrevocable. 


Contracts, Restatement, § 110. 


3 U. of Chicago Law Rev. 312, 325, The seal and the uniform written obli- 
gations act. 
Williston, Contracts, (Rev. Ed.) § 218. 


Q.74. A and B entered into a contract under seal by the terms 
of which A was to perform the duties of a sales manager for B. 
Subsequently, the parties entered into an agreement not under seal 
modifying their original contract. Will effect be given to the 
second contract? 


A. At common law, and in those jurisdictions where there has 
been no modification of the common law as to the effect of a seal 
on a contract, the second agreement would not be enforcible. A 
contract under seal may be modified only by another contract un- 
der seal. Cammack v. J: B. Slattery & Bro., 148 N.E. 781, 241 
N.Y. 39. See note, 15 Boston Uni.Law Rev. 369. 
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Q.75. X and Y entered into a contract under seal. Y was ac- 
tually acting for Z, but did not disclose this to K. X refused to 
comply with the terms of the contract and Z brought an action 
against X for damages, asserting that the contract had been made 
for his benefit as an undisclosed principal. May Z recover? 


A. Not in jurisdictions in which there has been no modification 
of the Common Law rules as to sealed instruments. An undis- 
closed principal has no right or obligation under a sealed instru- 
ment. See Crowley v. Lewis, 146 N.E. 374, 239 N.Y. 264. 


SECTION 4.—ASSIGNMENTS 


Q. 76. R contracted with M, a manufacturer of tires, to supply 
M at a certain price with all the rubber of a certain quality that 
M should require for manufacturing purposes for one year, and M 
undertook not to purchase rubber from any other merchant as 
long as R should supply it. During the year M transferred all 
his business to P, including the contract with R. If R should re- 
fuse to supply any more rubber under the contract, would P have 
a cause of action against R? > 


A. A person entitled to receive goods under a contract of sale 
may assign the right to receive such goods, but he may not, with- 
out the consent of the other party to the contract, free himself of 
liability to pay for the goods delivered to his assignee. If the as- 
signee assumes the obligation to pay for the goods, the other 
party to the contract may recover from either the assignor or the 
assignee. In the instant case, however, there is doubt as to what 
is the real subject-matter of the contract. Is it a contract to sup- 
ply all of the rubber which M personally requires for manufactur- 
ing purposes during the year, or is it a contract under which M 
undertakes to purchase all the rubber used in his manufacturing es- 
tablishment regardless of whether he continues to be the owner 
of the business? If the contract is one to supply M’s personal re- 
quirements, it is obvious that P’s requirements in the operation of 
the plant are not covered by the contract. The facts presented 
seem to indicate that the parties were contracting with relation to 
M’s personal requirements rather than to the requirements of the 
plant which M happened to be operating at that time. This con- 
struction of the contract appears to be justified by the fact that 
M personally undertook not to purchase rubber from any other 
merchant as long as his needs were supplied by R. R would there- 
fore be justified in refusing to supply rubber to meet P’s require- 
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ments. In one case the court held that the contract contained an 
implied agreement-on the part of the purchaser to continue the 
operation of the plant because the parties had contracted that the 
seller would obtain equipment sufficient to supply the probable re- 


quirements of the purchaser in the operation of the plant. 

Rochester Lantern Co. v. Stiles & Parker Press Co., 31 N.E. 1018, 135 N.Y. 
209, 216. 

Arkansas Valley Smelting Co. v. Belden Mining Co., 8 S.Ct. 1308, 127 U.S. 
379, 32 L.Ed. 246. 

Crane Ice Cream Co. y. Terminal Freezing & Heating Co., 128 A. 280, 147 
Md. 588, 39 A.L.R. 1184. 

Liberty Wall Paper Co. y. Stoner Wall Paper Co., 69 N.Y.S. 355, 59 App. 
Div. 853, affirmed 63 N.H. 1119, 170 N.Y. 582. 

18 Harv.Law Rev. 23; 74 U. of Pa.Law Rev. 207. 

Coutracts, Restatement, §§ 151, 152. 


Q.77. Ames contracted to build a house for Bates, for which the 
latter agreed to pay $7,000. Bates sold the lot to Call and at the 
same time assigned to him the contract with Ames, The contract 
between Bates and Call particularly stipulated that Call alone 
should be liable for the contract price of the house which Ames 
was to build. Neither Call nor Bates paid for the house. Ames 
sued Bates for $7,000. Can he recover? 


A. Yes. An assignment of a bilateral contract does not relieve 
the assignor of his personal liability upon it. Bates cannot escape 
liability on his contract by assigning it to Call. Call is also liable, 
as Ames is the beneficiary of the contract by which Call has agreed 
to be liable for the contract price. An assignment of a bilateral 
contract actually consists of two things: a delegation of the power 
to perform the obligations of the assignor under the contract, 
provided such obligations are not purely personal; and an as- 
signment of such present or future rights as the assignor may have 
under the terms of the contract. So far as the assignment operates - 
as a delegation of performance, it does not release the assignor 
from the obligation of that performance. If the assignee should 
fail to perform, the assignor continues to be liable, unless, by nova- 
tion or other agreement of the parties, the other party to the con- 
tract has accepted the assignee in place of the assignor as the 
party to the agreement. So far as the assignment operates as an 
assignment of rights under the contract, it is given effect subject 
to all defenses which might be set up against the assignor. 


Pioneer Loan & Land Co. vy. Cowden, 150 N.W. 908, 128 Minn. 307. 
peer Mfg. Corporation v. Martin-Parry Corporation, 131 A. 710, 285 Pa. 
Fleming y. Law, 124 P. 1018, 163 Cal. 227. 

Pike v. City of Waltham, 47 N.E. 437, 168 Mass. 581. 

18 Mich.Law Rev. 284. 

Contracts, Restatement, §§ 160, 161. 
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Q. 78. The B Company is furnishing ice to A under a proposal 
to supply such ice as he may order during the year at $5 per ton. 
The B Company sells its business to the C Company, which con- 
tinues to supply ice to A, who takes the ice, supposing it to come 
from the B Company. When A receives the bill at the end of the 
year for the ice furnished by the C Company, he refuses to pay. 
Can the C Company recover the price of the ice delivered? 


A. The B Company’s proposal was a continuing offer to sell 
such ice as A might order during the year at $5 per ton. If the 
B Company had not transferred its business to the C Company, a 
contract would come into existence whenever A sent an order to 
the B Company. The giving of each order would constitute an ac- 
ceptance of the continuing offer made by the B Company. Even 
though the B Company had sold its business, it became obligated 
on a contract whenever A sent an order because it had not revoked 
its continuing offer for the year. The B Company had not notified 
A that it had sold its business. The sale of the business by the B 
Company to the C Company, together with the conduct of the B 
Company in permitting the C Company to fill such orders, clearly 
indicated an intent on the part of the B Company to assign its 
contracts to the C Company. When, therefore, the C Company 
carried out and fully performed the orders actually received, it 
had the rights of an assignee and may recover from A. 

It is not to be assumed, however, that an offeree may transfer or 
assign his right to accept an offer. An offer can be accepted only 
by the person to whom it is made. When an offer is made, the 
offeror bargains for the counter-performance of the offeree and not 
of the offeree’s assignee. But the situation is different when a 
binding contract is-assigned, for in such a case all rights against 
the assignor are retained and, if the assignee assumes the obliga- 
tion, additional rights are secured against the assignee. 

Cincinnati Siemens-Lungren Gas Illuminating Co. y. Western Siemens-Lun- 
gren Co., 14 S.Ct. 523, 152 U.S. 200, 38 L.Ed. 411. 
See Boston Ice Co. v. Potter, 123 Mass. 28, 25 Am.Rep. 9. 


7 Columb.Law Rev. 82. 
Contracts, Restatement, § 54. 


Q. 79. On March 1, 1935, A was employed by X under a con- 
tract for one year. A became indebted to B and on May 1, 1935, 
A gave B an assignment to the extent of $1,000 of any claims 
which he might have in the future under his contract with X. 
Subsequently, A became indebted to C for $500, and on June 1, 
1935, gave C an assignment to the extent of $500 of moneys which 
might become due to him from X. On June 10, 1935, C notified 


jin ; . r Py pairs & Tice oh oa 


O16 CONTRACTS § 4 


od 


X of the assignment which A had given him. On July 10, 1935, 
B notified X of the assignment which had been given to him, On 
August 1, 1935, $1,000 became due from X to A. Both B and C 
demanded payment from X under their respective assignments. 
What are their rights? 


A. Under the prevailing doctrine in the American courts, B is 
entitled to the $1,000 even though C was the first to give X notice 
of his:assignment. A contrary result would be reached in Eng- 
land, where the assignee first giving notice of his assignment is 
given priority. Under the prevailing American view, however, 
there are four situations in which the second assignee in good 
faith for value is given priority over the first assignee: (1) if the 
second assignee obtains payment of the claim assigned; or (2) 
if he reduces his claim to a judgment in his own name; or (3).if 
he effects a novation with the obligor whereby the obligation in 
favor of the assignor is superseded by a new one running to him-- 
self; or (4) if he obtains the document containing the obligation 
in cases in which the latter is in the form of a specialty. The New 
York courts have held to the contrary in the first of the foregoing 
situations, declaring that a second assignee who obtains payment 
of the claim may be compelled to pay the amount collected to the 
arst assignee. 


White v. Wiley, 14 Ind. 496. 

Fairbanks y. Sargent, 22 N.H. 1039, 117 N.Y. 320, 6 L.R.A. 475. 

Judson v. Corcoran, 17 How.(58 U.S.) 612, 15 L.Ed. 231. 

Jenkinson v. New York Finance Co., 82 A. 36, 79 N.J.Hg. 247. 

Notes, 13 Cal.Law Rev. 141; 19 Minn.Law Rev. 263; 13 Neb.Law Bull. 445, 24 
Georgetown Law J. 478. 

Williston, Contracts, § 435. 

Contracts, Restatement, § 173. 

A a priority between assignments of a mortgage, see Mortgages, Question 


Q. 80. A owed B $1,000. B assigned this claim to C for a 
valuable consideration on June 15, 1932. B was’ indebted to D 
in the sum of $500 on an obligation coming into existence on 
June 20, 1932. On June 25, 1932, D assigned his claim against 
B to A for.a valuable consideration. On June 30, 1932, C gave A 
notice of B’s assignment to C. When C demanded payment of. 
the $1,000 from A, A refused to pay more than $500, claiming the 
right to set off the $500 claim against B which D had assigned 
to him. What are the rights of the parties? 


A. Under the prevailing American view, A may set off his 
claim for $500 against the amount he owes C on the assignment 
given to C by B. The general rule is that set-off will be allowed 
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in all cases where the claim against the assignor, whether ma- 

tured or not, existed before notice of the assignment was given and 

where both claims are matured when the set-off is asserted. Under 

the terms of a New York statute, A could not set-off, since the 

statute provides that the claim used in set-off must have matured 

as a claim prior to the time when the other claim was assigned. 
Collens v. Philipsborn’s, Inc., 205 N.Y.S. 210, 209 App.Div. 483. 


Williston, Contracts, (Rev. Ed.) §§ 433, 485. 
Contracts, Restatement, § 167. 


SECTION 5.—THIRD PARTY BENEFICIARY CONTRACTS 


Q. 81. A, the owner of Blackacre, mortgaged the premises to B 
in 1925 to secure an indebtedness of $1,000.. In 1926 A sold the 
property to C, who in turn sold it to D in 1927. In the deed 
from C to D there was a clause stating that the conveyance was 
made subject to the mortgage to B, “which mortgage the party 
hereto of the second part (D) covenants and agrees to pay off 
and discharge, the same forming part of the consideration here- 
of.” The deed from A to C contained no such stipulation. In 
1930, the mortgage being due and unpaid, B, the mortgagee, in- 
structed his attorneys to foreclose the mortgage. Upon looking 
up the record preparatory to filing suit, they found that D had 
assumed the mortgage in the deed from C to D. They brought 
action for foreclosure, and asked for a deficiency judgment against 
D, if the sale of the land should not bring an amount sufficient to 
pay the mortgage. D sets up the following defenses: 

(a) No privity of contract between D and B. 

(b) No consideration moving from B to D. . 

(c) No legal or equitable duty owing from C to B, which would 
be discharged by D’s fulfillment of his promise to C to pay the 
mortgage. ele 

(d) No intention on the part of C to benefit B, by exacting the 
promise on the part of D to assume the mortgage and pay B. 

Are these defenses valid? 


A. (a) In England and in some American jurisdictions, privity 
of contract must exist between the party attempting to enforce 
the contract and the promisor. In the instant case, such privity 
is not present because B was not a party to the contract for his 
benefit between C and D. In these jurisdictions, therefore, B’s 
prayer for a deficiency judgment would not be granted. Petty v. 
Warren, 110 S.E. 826, 90 W.Va. 397; Baxter v. Camp, 41 A. 803, 
71 Conn. 245, 42 L.R.A. 514, 71 Am.St.Rep. 169; 15 Boston U. 
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Law Rev. 133 (1935). But a majority of the jurisdictions in the 
United States hold that lack of privity is not a defense. 32 Yale 
Law J. 790; Contracts, Restatement, § 135. See Vogeler v. Alwyn 
Improvement Corporation, 159 N.E. 886, 247 N.Y. 131. 

(b) In jurisdictions which do not require privity of contract, the 
beneficiary may enforce the contract even though he has given no 
consideration for the promise. Taylor v. Everett, 124 S.E. 316, 
188 N.C. 247; Corkrell v. Poe, 171 P. 522, 100 Wash. 625, 12 A.L. 
R. 1524.” 

(c) This defense raises the question whether a “donee bene- 
ficiary” may enforce a contract made for his benefit. A donee 
beneficiary contract has been defined as a contract procured by 
the promisee with the intention of making a gift to the beneficiary, 
or with the intention ‘of giving the beneficiary a right against the 
promisor to some performance which was not due or which was 
not supposed or asserted to be due from the promisee to the bene- 
ficiary. As opposed to this, a “creditor beneficiary” contract ex- 
ists when it appears that the performance of the promise by the 
promisor will satisfy an actual or supposed or asserted duty of 
the promisee to the beneficiary. Contracts, Restatement, § 133. 
In the instant case, B is obviously a donee beneficiary. A sold the 
property to C subject to the mortgage; C did not assume or 
agree to pay the mortgage debt and therefore incurred no personal 
liability. D’s promise to C to pay the mortgage was consequent- 
ly given to a promisee (C) who owed no duty to the beneficiary 
(B) which would be satisfied or discharged by Deo anes of Hehe 
promisor (D). — 

In some jurisdictions, a donee beneficiary contract may not be 
enforced by the beneficiary unless there is a close relationship 
between the donee beneficiary and the promisee. This is the law 
in New York, where it has been held that the donee beneficiary 
may recover when the relationship is that of husband and wife, 
parent and child, aunt and niece, or fiancée and fiancé. Buchanan 
v. Tilden, 52 N.E. 724, 158 N.Y. 109, 44 L.R.A. 170, 70 Am.St.Rep. 
454; Weinberger v. Van Hessen, 183 N.E. 429, 260 N.Y. 294; Seav- 
er v. Ransom, 120 N.E. 639, 224 N.Y. 233, 2 A.L.R. 1187; De 
Cicco' v. ‘Schweizer, 1177 N.E. 807, 221 N-Y. 431,.:1,.R.A,1918E, 
1004, Ann.Cas.1918C, 816; notes 20 Columb.Law Rev. 1002; 14 
Boston U.Law Rev. 789 (1934); 11 Wis.Law Rev. 111 (1935), 
In other jurisdictions it has been held-that any donee beneficiary 
may enforce the contract made for his benefit. 27 Yale Law He 
1008; 38 Id. 1; Contracts, Restatement, § 135. 
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(d) As Chas exacted a definite and express promise from D to pay 
off or discharge B’s mortgage, D is in no position to contend that 
C did not intend D to pay the mortgage to B, even though C, the 
promisee, was not himself personally liable. The enforceability of 
the promise, however, depends upon whether or not the contract 
will be regarded as intended to be for B’s benefit or only for C’s 
protection and whether the jurisdiction permits the enforcement 
of a promise in a donee beneficiary situation. Fry v. Ausman, 135 
N.W. 708, 29 $.D. 30, 39 L.R.A.(N.S.) 150, Ann.Cas.1914C, 842: 
Page v. Hinchee, 51 P.(2d) 487, 174 Okl. 537; De Leon v. Rhines, 
64 App.D.C. 73, 74 F.(2d) 477. 


See Mortgages, Question 54. 


Q. 82. The B Water Co. entered into a contract with city A, 
whereby the company promised to keep water in every fire hydrant 
at a certain pressure and the city promised to pay a certain amount 
per hydrant per month. 

(a) If the city fails to keep its promise, may a stockholder in the 
Water Co. have an action against the city? 

(b) If the company fails to keep its promise, and as a direct re- 
sult thereof C’s house is completely destroyed by fire, has C a 
cause of action on the contract against the company? 


A. (a) It is clear that stockholders have no personal rights or 
liabilities on contracts made by a corporation. The contract is 
not made for the benefit of individual stockholders, nor is perform- 
ance to be rendered to them. Smith v. Hurd, 12 Metc.(53 Mass.) 
371, 46 Am.Dec. 690; Beveridge v. New York Elevated R. Co., 19 
N.E. 489, 112 N.Y. 1, 2 L.R.A. 648; Contracts, Restatement, § 147. 

(b) The answer to this question depends upon whether it may 
fairly be inferred that the water company and the city intended 
to create a direct right in each inhabitant to have the required 
pressure in the fire hydrants. In most jurisdictions it has been 
held that an inhabitant may not sue the water company for dam- 
age because of the failure to keep the required pressure in the fire 
mains and fire hydrants. These cases are based upon a finding 
that the parties intend only to enter into an agreement which 
will enable the city, in conjunction with the use of its fire fight- 
ing apparatus, to supply such fire protection as it deems desirable 
for the needs of its inhabitants. The inhabitants are incidental, 
and not intended, beneficiaries. Moch Co. v. Rensselaer Water 
Co., 159 N.E. 896; 247 N.Y. 160, 62 A.L.R. 1199; 12 Corn.Law 
Q. 207; 13 Corn.Law Q. 616; Contracts, Restatement, §§ 145, 
147. Ina few jurisdictions, however, it has been held that an in- 
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habitant may sue the water company for failure to maintain the 
required pressure in the fire mains and fire hydrants. Mugge v. 
Tampa Water Works Co., 42 So. 81, 52 Fla. 371, 6 L.R.A.(N.S.) 
1171, 120 Am.St.Rep. 207; Graves County Water Co. v. Ligon, 66 
S.W. 725, 112 Ky. 775; Corbin, 19 Yale Law. J. 425. 


Q. 83. The B Water Company contracted with a municipality 
to furnish water to the inhabitants of the city at a specified rate 
per gallon. The water company now desires to raise the rate. 
May A, a resident of the city, enforce the contract? 


A. It has been held that he may. A is not an incidental but 
the intended beneficiary. It is the duty of the utility to serve the 
public at a reasonable rate, and the contract with the municipality 
determines what is a reasonable rate. A is therefore entitled to 
an injunction restraining the company from increasing the rates. 
Pond v. New Rochelle Water Co., 76 N.E. 211, 183 N.Y. 330, 1 L. 
R.A.(N.S.) 958, 5 Ann.Cas. 504; Charles Simons Sons Co. v. Mary- 
iand Telephone & Telegraph Co., 57 A, 193, 99 Md. 141, 63 L.R.A. 
727; 16 Columbia Law Rev. 250; 2 Minn.Law Rev. 58. This situa- 
ion is distinguishable from the situation in Question 82 because 
the contract in this case expressly provides that the inhabitants 
shall receive the water at the specified rate. In the other contract 
it was provided merely that the water company would, for a con- 
sideration paid by the city, maintain the required pressure in the 


fire mains and hydrants. The intent there was to enable the city - 


to live up to its obligations to supply adequate fire protection for 
its inhabitants. 


Q. 84. A, being indebted to B in the sum of $100, paid $100 to 
C in return for C’s promise to pay an equivalent sum to B. (a) 
May B enforce this promise against C? (b) May A enforce this 
promise against C? 


A. In practically all jurisdictions A may enforce C’s promise. 
The amount of A’s damages is equivalent to the amount promised, 
for if C does not pay B, A must pay B that amount. Contracts, 
Restatement, § 136. It is therefore argued that the creditor-bene- 
ficiary (B) should not be permitted to enforce the contract, since 
an adequate means of enforcing the contract is available through 
suit by A, the debtor-promisee. Whittier, Contract Beneficiaries, 
32 Yale Law J. 790, 797-806. Many jurisdictions, consequently, 
refuse to permit the creditor-beneficiary to sue. Edwards v. Thom- 
an, 153 N.W. 806, 187 Mich. 361. New York is the leading juris- 
diction permitting recovery by creditor-beneficiaries. Where re- 
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covery is permitted, it is essential that there be an obligation run- 
ning from the promisee to the beneficiary, which is satisfied by the 
performance of the contract. Lawrence v. Fox, 20 N.Y. 268. In 
most jurisdictions where recovery by a creditor-beneficiary is per- 
mitted, both the beneficiary and the promisee may sue; recovery 
by one constituting a bar to recovery by the other. Contracts, 
Restatement, § 136. In New York, however, it has been held in 
mortgage assumption cases that the promisee cannot sue unless 
he pays the mortgage debt and becomes subrogated to the rights 
of the mortgagee. See Miller v. Winchell, 70 N.Y. 437; Ayers v. 
Dixon, 78 N.Y. 318. See Williston, Contracts (Rev.Ed.) § 390. 


Q. 85. A, at the request of B, and for a consideration given by 
B, promises C to perform certain services for C. May C enforce 
the promise? 


A. This is not a third party beneficiary situation. In this case 
the promise is made to the person for whose benefit the promise 
is to be performed. It differs from the ordinary contract only in 
the fact that the consideration is supplied by a third party instead 
of by the promisee. It has been held in some jurisdictions that 
the promisee may not recover because the consideration support- 
ing the promise does not move from the promisee. Dunlop Pneu- 
matic Tire Co. v. Selfridge & Co., [1915] A.C. 847; Fairchild v. 
North Eastern Mutual Life Ass’h, 51 Vt. 613, 623; Wheeler v. 
Stewart, 54 N.W. 172, 94 Mich. 445; 9 Harv.Law Rev. 231-241. 
The majority\rule in the United States permits the promisee to 
recover even though the consideration moves from a third party. 
Rector, etc., St. Mark’s Church v. Teed, 24 N.E. 1014, 120 N.Y. 
583; 29 Harv.Law Rev. 99; 27 Yale Law J. 1008, 1011. 


Q. 86. The B Co. entered into an agreement with a labor union 
by the terms of which the B Co. agreed to pay wages of a specified , 
amount to its employees who were members of the union. A, a 
member of the union, was ignorant of the terms of the agreement 
between the union and the B Co. and was employed by the B Co. 
at a smaller wage than the agreement provided. On discovering 
the terms of the labor union contract, A sued for the difference be- 
tween the wages he had received and the wages specified by the 
contract. May he recover? 


A. It has been held that a contract of this kind is made for 
the benefit of A and other members of the union employed by 
the B Co.; that it is the duty of the union to contract for good 
wages for its members; and that A may therefore recover as a 
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creditor or obligee beneficiary. Gulla v. Barton, 149 N.Y.S. 952, 
164 App.Div. 293. See Canton v. The Palms, 273 N.Y.S. 239, 152 
Misc. 347, noted in 14 Boston U.Law Rev. 789; 11 Wis.Law Rev. 
pO 


Q. 87. Land was conveyed by A to B, subject to a mortgage, and 
B accepted the deed with knowledge that it provided that he as- 
sumed and agreed to pay the mortgage debt. After M, the mort- 
gagee, demanded payment under this agreement, A executed and 
delivered to B a sealed release of the agreement. Did the release 
‘free B from all legal obligation to M? 


A. In most jurisdictions, a creditor secured by a mortgage on 
a debtor’s property may, as a third party beneficiary, sue a grantee 
of the property who personally undertakes to pay the mortgage 
debt. The Home v. Selling, 179 P. 261, 91 Or. 428, 21 A.L.R. 403; 
Hubard & Appleby v. Thacker, 110 S.E. 263, 132 Va. 33, 21 A.L.R. 
423. [See Question 81.] 

The main guestion here is as to the power of A, the promisee 
to release B from his obligation to M. If a contract for the benefit 
of a third party is executory on both sides, it may be rescinded 
by the parties. Sedgwick v. Blanchard, 174 N.W. 459, 170 Wis. 
121. But it is generally held that after the full consideration for 
the promise has been given and the beneficiary assents to or 
acts upon the promise, the original parties to the contract cannot 
change or release it without the consent of the beneficiary. A 
distinction as to the power of release has been suggested between 
donee beneficiary cases and creditor or obligee beneficiary cases. 
In the latter a release might on principle be allowed if the debt- 
or did not thereby deprive himself of sufficient means to pay his 
debts. 

Tweeddale y. Tweeddale, 93 N.W. 440, 116 Wis. 517, 61 L.R.A. 509, 96 Am. 
St.Rep. 1008. 

Bay v. Williams, 1 N.E. 340, 112 Ill. 91, 54 Am.Rep. 209. 

Shae v. Corrigan, 22 N.H. 756, 117 N.Y. 257, 6 L.R.A. 610, 15 Am.St.Rep. 

Cf. International Railway Co. v. Rann, 120 N.B. 158, 224 N.Y. 83. 


28 Harv.Law Rev. 321; 13 Cornell Law Q. 128; 6 Brooklyn Law Rev. 64. 
Contracts, Restatement, §§ 142, 143. 
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SECTION 6.—JOINT CONTRACTS 


Q. 88. (a) X, Y, and Z were jointly liable to A on a contract 
in the sum of $15,000. A instituted action against X. Has X any 
defense? Ifa judgment is secured against X for $15,000 and a sub- 
sequent action is brought against Y and Z, have they any defense? 

(b) X, Y, and Z were jointly and severally liable to A on a 
contract in the sum of $18,000. A settled with X for $6,000 and 
gave X arelease. Subsequently A instituted suit against Y and 
Z for the sum of $12,000. May he recover? 


A. (a) At common law, the obligee on a joint contract must 
bring his action against all of the living joint obligors. Non- 
joinder constitutes a good defense. The objection may be taken 
by demurrer if the complaint affirmatively reveals such a defect. 
If the failure to join the other joint obligors is not set up as a de- 
fense or raised by demurrer and a judgment is secured against one 
of the joint obligors, a subsequent action cannot be brought against 
any of the other joint obligors. Contracts, Restatement, § 117. 

(b) A judgment against one or more, but not all, of joint and 
several obligors is no bar to an action against the other obligors 
on their several obligations. Buta release of one joint and several 
obligor releases all, just as in the case of a joint obligation. This is 
an arbitrary technicality. It has been changed by statute in some 
jurisdictions and has not been followed by the Restatement of 
the Law of Contracts. Dwy v. Connecticut Co., 92 A. 883, 89 Conn. 
74, L.R.A.1915E, 800, Ann.Cas.1918D, 270; Tancred v. First Nat. 
Bank of Ft. Smith, 187 S.W. 160, 124 Ark. 154; Huber Mfg. Co. 
yv. Silvers, 124 N.W. 148, 85 Neb. 760, 133 Am.St.Rep. 689. Con- 
tracts, Restatement, § 123. 


Q. 89. A, B, and Care jointly obligated to X for $1,500. A is 
anxious to be released, and is willing to pay X one-third of the 
amount of the debt. X is willing to settle with A, provided he 
does not lose his rights against B and C. Can this be done? If 
so, suggest possible means of accomplishing the desired result. 


A. A covenant not to sue or a qualified release does not dis- 
charge the other joint obligors. If the release contains an express 
reservation of the rights of X against B and C, this will preserve 
his claim for the balance against them. The same rule applies to 
settlement with one of several joint tort-feasors. If X desires to 
prosecute his claim against B and C on the joint contract, he 
must join A, B and C as defendants in the action. If successful, 
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X’s judgment will run against A, B, and C. The procuring of 
a judgment against A in this manner is not a breach of X’s cove- 
nant not to sue A, so long as he makes no effort to collect the 
judgment against A. The failure to join A as one of the defend- 
ants would give B and C a valid defense to the action. 

Musolf vy. Duluth Bdison Hlectrie Co., 122 N.W. 499, 108 Minn. 369, 24 L.R.A. 

,  (N.S.) 461. 

Couch y. Mills, 21 Wend.(N.Y.) 424. 

Kincheloe y. Retail Credit Co., 46 P.(2d) 971, 4 Cal.(2d) 21. 

Contracts, Restatement, § 121; Williston, Contracts (Rev. Hd.) §§ 338, 

338A. 


SECTION 7.—PAROL EVIDENCE RULE 


Q.90. (a) A and B entered into a written contract by the terms 
of which A employed B for a period of one year and A agreed to 
pay B a weekly salary at the annual rate of $2,000. A now claims 
that the parties orally agreed at the time they made their written 
contract that B was to pay back to A the sum of $10 weekly. May 
A prove this oral agreement? 

(b) Assume that after the written contract had been in existence 
for a week, the parties entered into a new oral contract modifying 
the original contract by reducing the number of hours per day 
during which B was to render service and by reducing B’s salary 
from $2,000 per year to $1,500. May either party give oral evi- 
dence of the oral contract of modification? 


A. (a) No. This question involves what is known as the paro] 
evidence rule. Under this rule, neither party to a contract may 
seek to vary the terms of a written promise by oral evidence that 
the parties did not intend the promise set forth in writing. The 
parol evidence rule has no application to oral evidence introduced 
to dispute the accuracy of a statement of fact when the fact dis 
puted is not a promise set forth in a written instrument. If the 
contract, for example, sets forth that a certain sum of money had 
actually been paid at the time the contract was made, either party 
may introduce evidence to show that said sum had or had not been 
paid. But oral evidence may not be given,to show that a promise 
set forth in a written contract was not the actual promise which 
the parties made. Thomas y. Scutt, 27 N.E. 961, 127 N.Y. 133; 
Studwell v. Bush Co., 100 N.E. 129, 206 N.Y. 416; Wignall v. 
Montgomery, 49 P.(2d) 163, 173 Okl. 399; Contracts, Restatement, 
§§ 237, 244. 

(b) Yes. The parol evidence rule has no application to this sit- 
uation. It is limited to a restriction upon the right to show by oral 
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evidence that ‘the promise originally given was different from the 
promise set forth in the written instrument. The making of a 
subsequent oral contract modifying a previous written contract 
does not fall within this prohibition. Farrington v. Brady, 42 N.Y. 
S. 385, 11 App.Div. 1; Lieberman v. Templar Motor Co., 140 N.E. 
222, 236 N.Y. 139, 29 A.L.R. 1089; Keeley v. Erbe, 164 P. 906, 33 
Cal.App. 267. 


See Evidence, Question 49. 


Q.91. A and B entered into a written contract of lease by the 
terms of which A leased certain premises to B for a period of one 
year at a specified rental. Simultaneously with the execution of 
the written instrument A and B agreed that the premises were to 
be used by B as a bawdy house. May either party subsequently 
show the oral agreement in order to avoid the obligations of the 
lease? 


A. Yes. The parol evidence rule does not prevent proof of an 
intent to enter into an illegal contract; nor does it prevent oral 
testimony to show the meaning which the parties intended by the 
use of an ambiguous term in the contract; nor does it prevent a 
showing that the contract was entered into through fraud, duress, 
mistake or insufficient consideration. 


Newburger vy. American Surety Co., 151 N.E. 155, 242 N.Y. 134. 

Higgins v. Ridgway, 47 N.B. 32, 153 N.Y. 130. 

Plath vy. Kline, 45 N.Y.S. 951, 18 App.Div. 240. 

City of Hammond v. Standard Oil Co. of Indiana, 138 N.B. 769, 79 Ind.App. 
356. 

Phelps v. Brevoort, 174 N.W. 281, 207 Mich. 429. 

J. B. Colt Co. y. Cousino, 198 N.W. 222, 226 Mich. 518. 

Contracts, Restatement, § 238. 


, 


SECTION 8.—CONDITIONS AND THE DUTY OF PER- 
FORMANCE OF CONTRACTS 


(a) Constructive Conditions and Dependency of Duties 


To determine the duties of performance of parties to a contract 
as affected by a breach or default of the other party, it is necessary 
to consider: (1) The actual agreement, express or implied, of the 
parties [see Questions 92, 93, 94]; and (2) the rules of law evolved 
by the courts to do justice when the parties have not expressly or 
impliedly indicated their intent [see Question 95]. Unfortunate- 
ly, the term “implied condition” is sometimes used indiscriminately 
to cover either situation. See Dexter v. Norton, 47 N.Y. 62, 7 Am. 
Rep. 415; Stewart v. Stone, 28 N.E. 595, 127 N.Y, 500, 14 L.R.A. 
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215. It is better practice to confine the use of this term to a con- 
dition actually intended by the parties, as indicated by the terms 
of the contract or by the conduct of the parties, and to employ 
the term “constructive condition” in connection with rules of law 
which determine the duties of the parties in the absence of express 
or implied agreement. See Williston, Contracts (Rev.Ed.) § 668; 
Contracts, Restatement, § 253. 

Conditions are also classified as: Precedent, subsequent, and 
concurrent. A condition precedent must occur or exist before per- 
formance of the promise is due [see Question 96]. Contracts, Re- 
statement, § 250. A condition subsequent is a condition whose oc- 
currence avoids an existing obligation on a promise [see Question 
97]. Contracts, Restatement, § 250. Conditions concurrent exist 
when the parties to a contract are bound to render performances at 
the same time. Contracts, Restatement, § 251. [See Questions, 
Oxy | 


(b) Valuation by Particular Appraisers as Express Condition 


Q.92. A and B entered into a contract for the purchase and sale 
of certain real property at a price to be fixed by X and Y. X re- 
fused to participate in the fixing of the price. Whatare the rights 
of the parties? Would the legal rights of the parties be changed 
if X had originally been chosen at the suggestion of A? 


A. Where parties enter into a contract for the purchase and 
sale of property at a price to be fixed by persons to be selected by 
the parties, each party impliedly agrees to appoint some person to 
act who will actually participate in the fixing of the price. In 
this case, however, the parties have entered into an agreement at 
a price to be fixed by two designated individuals, X and Y. Nei- 
ther A nor Bis given the right to designate any other person, and 
neither is bound to accept the valuation of any person other than 
the two persons designated. It would not change the situation if 
A had originally chosen X, since A is given ne right to designate 
another individual if X refuses to act. B, who has agreed to a val- 
uation fixed by X and Y, could not be held to a valuation by Y and 
some other person. 

Elberton Hardware Co. v. Hawes, 50 S.E. 964, 122 Ga. 858. 


Stern v. Farah Bros., 183 P. 400, 17 N.M. 516. 
Williston, Contracts (Rev.HEd.) § 801. 
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(c) Notice as Implied Condition 


Q. 93. In the lease of B’s farm 'to A, B covenanted to keep the 
fences, which were along the side of a public road, in repair. The 
fences were subsequently destroyed by a tornado. B had no knowl- 
edge of their destruction and made no effort to repair them. After 
waiting for sixty days, A brought suit against B without notifying 
B that repairs were needed. B insists that he was entitled to notice 
of the necessity for repairs before suit was instituted. Judgment 
for whom? 


A. Judgment for A. B has agreed to keep the fences in repair 
and has not stipulated for notice of the need for repair. Since the 
fence was along the side of a public road, the need for repair was 
just as visible to B as it was to A. Such a case is to be distin- 
guished from situations in which the repairs are to be made on 
premises to which the person promising to make the repairs has 
no access and consequently has no means of knowing when repairs 
are necessary. It has been held, for example, that a landlord is 
not obligated to make repairs in the interior of the house unless the 

tenant gives notice of the need for such repairs. Since the landlord 
has no means of knowing when such repairs are required, the 
courts imply, as a condition precedent to the landlord’s obligation, 
the requirement that the tenant shall give notice of the need for 
repairs. This rule has no application where, as in the instant case, 
the landlord has equal access and means of knowing the need for 
repairs. ; 

Ollinger & Bruce Dry Dock Co. v. James Gibbony & Co., 81 So. 18, 202 Ala. 

ae y. Mackrill, 164 N.W. 835, 181 Iowa, 210, 1 A.L.R. 523. 


Ferebee v. Atlantic Coast Line R. Co., 95 S.B. 349, 109 S.C. 105. } 


(d) Certificate of Architect as Express Condition in Building 
Contracts 


Q.94. A contracted with B to construct, according to certain 
plans and specifications, a building upon B’s land for the sum of 
$50,000. It was provided that “payment shall be made only on the 
certificate of the architect that the work has been performed in com- 
pliance. with the contract and the plans and specifications.” Up- 
on completion of the work, A requested the certificate of the archi- 
tect. The architect refused to give the certificate because he 
claimed that the work was defective in some respects. A brought 
_ an action against B to recover the balance due on the contract and 
B set up as a defense A’s failure to procure the architect’s certifi- 
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cate. At the trial of the action it appeared that the alleged defect 
in the work done by A would cost approximately $200 or $300 
to correct. May A recover? 


A. In some jurisdictions the contract price could not be the basis 
of recovery by A, because the action of the architect in refusing 
the certificate was reasonable. Without the production of the ar- 
chitect’s certificate in such jurisdictions, recovery would be based 
on the value of the work actually done by A, provided such value 
was not in excess of the total amount to be paid under the con- 
tract less the cost of completing the contract fully. In some ju- 
risdictions, including New York, A may recover the full amount 
which was to have been paid to him under the contract, less the 
damage sustained by B because of A’s failure to give full perform- 
ance of the contract, even though the architect reasonably with- 
held the certificate. In such jurisdictions, the contractor may re- 
cover if two requirements are met: (1) The contractor must have 
endeavored in good faith to give full and complete performance of 
his contract; and (2) the contractor must have actually rendered 
substantial performance of the contract. Both of these require. 
ments have been met in this case. 

Fred R. Jones Co. vy. Fath, 126 N.H. 878, 101 Ohio St. 47. 

Mayer v. Hast Side Logging Co., 278 P. 957, 280 P. 348, 130 Or. 341. 
Crouch vy. Gutmann, 31 N.W. 271, 1384 N.Y. 45, 30 Am.St.Rep. 608. 
Jacob & Youngs y. Kent, 129 N.E. 889, 230 N.Y. 239, 23 A.L.R. 1429, 


Dinnie y. Lakota Hotel Co., 186 N.W. 248, 48 N.D. 657. 
Contracts, Restatement, § 303. 


(e) Performances Concurrently Due as Concurrent Conditions 


Q.95. A and B entered into a contract on May Ist, whereby 
A agreed to sell B his black horse Ned on June Ist, and B agreed 
to pay A $100 for the horse on the same day. B paid $10 down as a 
deposit. Neither party did anything on June Ist, but on July Ist 
A requested B to take and pay for the horse, but B refused to do 
so and demanded the return of his deposit. Can either party 
sue the other? 


A. Where the performances on both sides are to take place 
at the same time, either side desiring to enforce the contract 
must tender performance to place the other in default. In the in- 
stant case it is not altogether clear whether A made a formal tend- 
er of the horse to B on July Ist. A request by A that B come 
to A’s place to obtain the horse would not be sufficient as a tender. 
Assuming, however, that A actually took the horse to B on July 
lst and tendered it to him, the courts would probably hold that 
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_B is liable to A in damages for his failure to perform the contract. 
While time is usually said to be of the essence in mercantile con- 
tracts to sell personal property, the rigidity of the rule has been 
“modified. The fact that the contract was made on May Ist for de- 
livery on June Ist, and the further fact that the purchaser made no 
effort to tender payment and demand delivery on June 1st, would 
seem to indicate that the parties themselves were taking a rather 
liberal view of the materiality of performance at the time fixed in 
the contract. The court would therefore be justified in assuming 
that the delay of one month was not fatal to the right of either par- 
ty to the contract. In any event, B cannot recover his $10 deposit 
because he did not put A in default by tendering the balance of the 
purchase price on June lst. 

Hapgood y. Shaw, 105 Mass. 276. 

Williston, Contracts (Rev.Ed.) § 847, 


See Questions 99, 105, infra. 
Contracts, Restatement, § 276. 


(f) Prior Performance as C ondition Precedent to Duty of Other 
Party; Recovery of Full Price 


Q.96. A contract entered into by X and Y provided that X 
was to pay Y $400 for Y’s car on March Ist, and that Y was to 
deliver the car to X on April Ist. X failed to make the required 
payment on March ist. Must Y tender delivery to X in order to 
sue him for the price, if suit is commenced on (1) March 31st; 
or (2) on April 1st? 


A. If Y commences suit against X for the purchase price on 
March 3lst, it is not necessary for him to allege that he has per- 
formed or has tendered performance of his part of the contract 
by delivery or tender of the car. The obligation of X on his prom- 
ise is independent and absolute and not subject to any condition. 
But if Y delays commencement of the suit until April Ist, it has 
been held, in most jurisdictions, that the duties of X and Y become 
concurrent and that neither may sue the other without performing 
or tendering performance. Whether Y would be excused from per- 
formance if X tendered payment for the car on April Ist, instead of 
on March Ist, depends upon the factors discussed in the previous 
question. It has been held, for example, that a willful delay of 
thirty days constituted a breach which relieved the other side from 
further obligation under the contract. Ferguson v. Chuck, 140 N.E. 
225, 236 N.Y. 149. If Y brings suit on March 31st, a further ques- 
tion arises as to whether he may recover the full purchase price 
or merely damages for failure to perform. At common law, and 
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under the Uniform Sales Act, it is held that when the price is 
payable on a day certain, irrespective of delivery or transfer of 
title, and the buyer wrongfully neglects or refuses to pay the price, 
the seller may maintain an action for the price, even though the’ 
property in the goods has not passed and the goods have not been 
appropriated to the contract. 


Southern Pac. R. Co. v. Allen, 44 P. 796, 112 Cal. 455. 

Lookabaugh v. Gourley, 171 P. 464, 69 Oki. 188. 

Pate v. Ralston, 189 N.W. 906, 158 Iowa, 411, 51 L.R.A.(N.S.) 735. 

Bement vy. Smith, 15 Wend.(N.Y.) 493. 

18 Harv.Law Rev. 298; 23 Mich.Law Rev. 921; 14 Mich.Law Rev. 320; 17 
Mich.Law Rev. 283. 

Uniform Sales Act, § 63; N. Y. Personal Property Law § 144. 

Contracts, Restatement, §§ 269, 314. 


(g) Conditions Subsequent; Contractual Limitation on Suit 


Q.97. The X Insurance Company issued in 1916 a five-year fire 
insurance policy covering property of Z in Germany. The X In- 
surance Company is a New York corporation, and has no repre- 
sentative in Germany upon whom service of process may be made. 
The policy provided that unless suit be brought on the policy with- 
in one year after loss, no recovery could be had. Z’s property in 
Germany covered by the policy was destroyed by fire in May, 1917. 
The war between the United States and Germany prevented Z from 
instituting action against the X Insurance Company within a year. 
Action on the policy was instituted by Z in New York in April, 
1919, less than one year after the termination of the war. Can Z 
recover? 


A. Yes. The obligation of the X Insurance Company under the 
policy is subject to the express condition subsequent that suit shall 
be brought on the policy within one year after loss. This seems 
to be one of the rare situations in which there is a real condition 
subsequent in a contract. Immediately upon the occurrence of.the 
loss and proof thereof, an obligation exists against the insurance 
company for the amount of the loss. ~That obligation is terminat- 
ed if suit is not brought within one year. As the action in this 
case was not brought within one year after the occurrence of the 
lass, the right to proceed against the insurance company ordinarily 
would be lost because of the happening of the condition subsequent. 
But where the condition subsequent happens because the promisee 
is unable to prevent its happening due to circumstances beyond his 
control, and the circumstances indicate that the promisee did not 
assume the risk of the occurrence of such hindering circumstances, 
the happening of the condition subsequent does not terminate the 
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promisor’s duty to perform his promise. In the instant case, there- 
fore, the promise of the insurance company became absolute even 
though the condition subsequent had happened. The only limita- 
tion upon the right to bring the action would be the limitation, if 
any, contained in the New York statute of limitations. : 
Semmes v. Hartford Ins. Co., 13 Wall.(80 U.S.) 158, 20 L.Ed. 490; 41 Yale 
Law J. 1069. 
Sands v. New York Life Ins. Co., 50 N.Y. 626, 10 Am.Rep. 535. 
Cf. Earnshaw v. Sun Mutual Aid Society, 12 A. 884, 68 Md. 465, 6 Am.St. 
Rep. 460. 
34 Mich.Law Rev. 257, Impossibility as an excuse from condition as to notice 


. of loss (19385). 
Contracts, Restatement, §§ 250, 307, 455. 


(h) Conditions in Insurance Policies; Vacancy; Subsequent in 
Form 


Q.98. A fire insurance policy provides that “no liability shali 
exist under this policy for loss or damage in or on vacant or unoc- 
cupied buildings.” Has an insured who brings suit on this policy 
the burden of proving that the building was occupied or must the 
insurance company prove that it was burned while unoccupied? 
What type of condition is this? 


A. Although the condition in this case is in the form of a condi- 
tion subsequent, it is actually a condition precedent to the obliga- 
tion of the insurance company to pay the loss. An analysis of the 
situation clearly indicates that if the premises are vacant or un- 
occupied at the time the fire occurs there is no instant of time 
when the insurer is obligated. By definition, therefore, there is no 
obligation which is avoided by the fact that the premises are 
vacant or unoccupied. Since there is no obligation on the part of 
the insurance company unless and until a loss occurs while the 
premises are occupied, such occupancy is a condition precedent to 
the company’s obligation. 

A condition precedent to the obligation of a promise must usual- 
ly be proved by the party asserting the enforcement of the obliga- 
tion. Conditions precedent, therefore, must be alleged and proved 
by the plaintiff. On the other hand, since a condition subsequent 
voids an obligation already in existence, the performance of a con- 
dition subsequent must be alleged and proved by the defendant 
desiring to avoid the obligation. Where the parties have put an 
obligation which is actually a condition precedent in the form of a 
condition subsequent, the courts have treated it as a condition sub- 
sequent so far as allegations and proof are concerned. In the in- 
stant case, for example, the burden of alleging and proving that 
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the premises were vacant or unoccupied would be placed upon the 
defendant insurance company. 
Spencer y. Citizens’ Mutual Life Ins. Ass’n, 37 N.B. 617, 142 N.Y. 505. 
Moody vy. Amazon Insurance Co., 38 N.H. 1011, 52 Ohio St. 12, 26 L.R.A. 


313, 49 Am.St.Rep. 699. 
Mumaw v. Western & Southern Life Ins. Co., 119 N.E. 182, 97 Ohio St. 1. 
ivi 


(i) Concurrent Conditions; Who Must Tender Performance 
and When? 


Q.99. (a) D agrees to convey Blackacre to P, and P agrees to 
pay $5,000 for it on January 1st. On January 1st, P tenders $5,00C 
to D, which D refuses. What are P’s rights against D? 

(b) On January 1st neither party does anything. What are P’s 
rights against D on January 2d? 

(c) Up to March 1st neither party does anything. What are 
P’s rights against D on March 1st? 


A. (a) P has by tender performed the implied condition upon 
which D’s duty to convey depends, and has put D in default. P 
may recover damages at law for the breach, or obtain a decree 
of specific performance in equity. 

(b) Since time is not made of the essence, one or two days’ de- 
lay would not be a material breach, and P may tender on January 
2d and enforce the contract against D. 

(c) P’s delay until March 1st, a period of two months, will prob- 
ably amount to such a failure of performance as to prevent P from 
enforcing the contract. Neither party has a right to recover with- 
out a substantial performance, or at least an offer to perform. 
Where both parties to a contract fail to perform their mutual cove- 
nants on the day named, they may be held to have waived strict 
performance as to time; but even in such case, performance or 
tender of performance must be made within a reasonable period of 
time. 

Cadwell v. Smith, 120 N.W. 130, 83 Neb. 567. 
Ballen y. Potter, 167 N.H. 424, 251 N.Y. 224. 
Ferguson v. Chuck, 140 N.B. 225, 236 N.Y. 149. 
Jones y. Barnes, 94 N.Y.S. 695, 105 App.Div. 287. 


1 Cornell Law Q. 282; Williston, Contracts (Rev.Rd.) § 852, 
Contracts, Restatement, §§ 276, 360. 


(j) Effect of Insolvency on Duty to Extend Credit 


Q. 100. A contracted to deliver a boiler and engine to B within 
40 days. B agreed to pay A $1,500 in one year from the date of 
delivery, the obligation to be evidenced by a promissory note. At 
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the time fixed for delivery, B was insolvent. A learned of this, 
and instead of delivering the boiler and engine to B, he sold them 
to C for $1,500. The boiler and engine were.in fact worth $2,000. 
B brought suit against A for damages in the sum of $500. Can B 
recover? 


A. The insolvency of the buyer, B, did not abrogate the con- 
tract, but it excused A from the duty of delivering the articles on 
credit. If B had tendered the price in cash, A would have been 
bound to deliver the goods. Pardee v. Kanady, 2 N.E. 885, 100 
N.Y. 121. It is doubtful whether insolvency does more than turn 
a credit contract into a cash transaction, and whether it excuses 
the seller from the duty of tendering performance to the insolvent 
buyer. If B had been ready to pay cash, it may be that it would 
have been necessary for him affirmatively to indicate his election 
to proceed, and so hold A to performance on his part. Hanna v. 
Florence Iron Co. of Wisconsin, 118 N.E. 629, 222 N.Y. 290; Con- 
tracts, Restatement, § 287. If that is so, B cannot recover dam- 
ages, for he has not tendered payment or put A in default. Deliv- 
ery and payment have become dependent and concurrent condi- 
tions. Lincoln v. Charles Alshuler Mfg. Co., 125 N.W. 908, 142 
Wis. 475, 28 L.R.A.(N.S.) 780. See In re Catts (D.C.) 33 F.(2d) 
963, affirmed (C.C.A.) 35 F.(2d) 1018; Updike v. Oakland Motor 
Car Co., 242 N.Y.S. 329, 229 App.Div. 632. 


(k) Effect of Bankruptcy or Receivership 


Q.101. A hotel company entered into a contract granting to a 
transfer company its exclusive baggage delivery privilege for five 
years, in consideration of monthly payments to be made by the 
transfer company. While the contract still had more than four 
years to run, involuntary bankruptcy proceedings were instituted 
against the transfer company. The trustee of the bankrupt com- 
pany did not elect to assume the contract. The hotel company 
now seeks to prove a claim against the bankrupt estate for dam- 
ages for loss of the contract. Can the proof of the claim be al- 
lowed, the payments not yet being due by the terms of the con- 
tract? : 


A. Yes. The filing of an involuntary petition, followed by an 
adjudication in bankruptcy, is held to be the equivalent of an an- 
ticipatory breach of an executory agreement, provided the trustee 
does not elect to assume performance. The claim for damages is 
founded on a contract under section 63a(4) of the Bankruptcy Act 
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of 1898, as amended [11 U.S.C.A. § 103(a) (4) (Supp.1935)], and is 
provable against the bankrupt estate. Central Trust Co. of Illi- 
nois v. Chicago Auditorium Ass’n, 36 S.Ct. 412, 240 U.S. 581, 60 
L.Ed. 811, L.R.A.1917B, 580; Napier v. Peoples Stores Co., 120 
A. 295, 98 Conn. 414, 33 A.L.R. 499; In re Catts (D.C.) 33 F.(2d) 
963, affirmed (C.C.A.) 35 F.(2d) 1018. Cf. Barthen v. Lodi Cor- 
porations, 119 A. 189, 94. N.J.Eq. 177. It is said that “bankruptcy 
is a breach of an implied term of every contract that the promisor 
will not permit himself through insolvency or acts of bankruptcy 
to become unable to perform his contract.” Another way to put 
it is that manifest inability or disablement to perform, due either 
to bankruptcy or insolvency, may be treated as a threat or indica- 
tion of coming breach. Ballantine, 22 Mich.Law Rev. 342; Ward- 
rop, 20 Minn.Law Rev. 380, 391. So, also, the receivership of a 
corporation operates as a breach of its open executory contracts, 
entitling the other party to file and prove claims for damages with- 
out offer of performance. No claim may be proved, however, if 
the trustee in bankruptcy or the receiver elects to adopt or as- 
sume a contract. If the contract is adopted by the estate of the 
insolvent, it becomes obligated to perform its terms. 


Pacific Western Oil Co. v. McDuffie (C.C.A.9) 69 F.(2d) 208; Id., 55 S.Ct. 
79, 293 U.S. 568, 79 L.Ed. 667. 

31 Columb.Law Rev. 297 (1931); 46 Harv.Law Rev. 1111 (1933). 

Contracts, Restatement, § 287. 


(1) Performance to Satisfaction of Promisee 


Q. 102. A agreed, for the sum of $35,000, to construct, according 
to certain plans and specifications, a memorial library for the Vil- 
lage of Garden City in honor of those of its citizens who had par- 
ticipated in the World War. For an additional sum of $5,000, A 
agreed to erect a suitable monument in front of the library. The 
work was to be done by A to the satisfaction of the village board 
of trustees. After the library and the monument had been com- 
pleted, the village refused to pay. A brought suit, alleging com- 
plete performance of the contract on his part. The answer of the 
village alleged that the contract was to be performed “to the sat- 
isfaction” of the trustees and that the trustees were dissatisfied 
with both the library and the monument. What are the rights of 
the parties? 


A. Where a promise is to be performed to the satisfaction of the 
promisee, it is a question of construction whether the satisfaction 
bargained for is the personal satisfaction of the promisee or the 
satisfaction of a reasonable mar. Where the work is to be done 
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-according to definite plans and specifications, it is generally held, 
in the absence of indication of a contrary intent, that the satisfac- 
tion bargained for is the satisfaction of a reasonable man, since a 
standard by which such performance may be measured is given - 
in the contract. A is therefore entitled to recover for the con- 
struction of the library if he proves complete performance of the 
plans and specifications. But no plans and specifications were in- 
volved in the erection of the monument. The suitability of the 
monument was, by contract, left to the judgment of the trustees. 
In situations involving the element of judgment or taste, the 
courts have interpreted “satisfaction” contracts as requiring the 
satisfaction of the other party rather than the satisfaction of a 
reasonable man. 

As a separate consideration has been specified for the memorial 
library and for the monument, the contract is a “severable” or “di- 
visible” contract. A may therefore recover the contract consider- 
ation for the library even though he has not completely performed 
his contract to supply a monument which is satisfactory to the 
trustees. 


Crawford y. Mail & Express Publishing Co., 57 N.B. 616, 163 N.Y. 404. 

Duplex Safety Boiler Co. v. Garden, 4 N.E. 749, 101 N.Y. 387, 54 Am.Rep. 
709. 

Wynkoop Hallenbeck Crawford Co. vy. Western Union Tel. Co., 196 N.B. 760, 

. 268 N.Y. 108; notes, 5 Fordham Law Rey. 162; 49 Harv.Law Rev. 333. 

Mark v. Stuart-Howland Co., 115 N.E. 42, 226 Mass. 35, 2 A.L.R. 678. 

Contracts, Restatement, §§ 265, 272. 


(m) Putting Other Party in Default by Valid Tender; 
Declaring Forfeiture 


Q. 103. P sues to recover $1,000, the initial payment made to V 
upon the signing of a contract for the purchase of land. The bal- 
ance of the price, $5,000, was to be paid in 60 days, at which time 
V was to execute a deed of conveyance. Time was declared to be 
of the essence of the contract. The 60 days expired on June Ist. 
V thereafter gave P notice of forfeiture and termination of the 
contract because of P’s failure to tender payment. V’s title was 
defective and V made no effort to correct the title or to tender a 
deed. Can P recover the portion of the purchase price which he 
has paid? 

A. Yes. The delivery of the deed and the payment of the bal- 
ance of the price at the end of 60 days were dependent and concur- 
rent conditions. The purchaser is therefore not in default until 
he has been tendered a deed conveying good title. Moreover, one 
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party to a contract cannot declare a forfeiture because of the other 
party’s failure to perform unless he is in a position to perform 
himself. He cannot retain the portion of the consideration which 
he has received when he himself is unable to perform, 
Cadwell v: Smith, 120 N.W. 130, 83 Neb. 567. 
Lemle v. Barry, 183 P. 148, 181 Cal. 6. 
Cohen v. A. F. A. Realty Corporation, 165 N.E. 285, 250 N.Y. 262. 
Roberts v. New York Life Ins. Co., 186 N.Y.S. 422, 195 App.Div. 97, affirmed 
135 N.E. 951,. 238 N.Y. 639. 
Land contract; recovery of price by vendee, 34 Columb.Law Rey. 1101; 44 
Yale Law J. 773, 777; 40 Yale Law J. 1013. 
Contracts, Restatement, §§ 268, 277. Cf. §§ 283, 357. 
See Equity, Question 50. 


(n) Duty to Minimize Damages 


Q. 104. Adams was employed to clean and repair a number of 
pictures, for which service, Bellow agreed to pay a fixed price. 
After Adams had begun work on the pictures, Bellow countermand- 
ed the order. Adams nevertheless completed the work and sued 
for the full price. Can he recover? 


A. Adams cannot recover the full price, but is limited to the ac- 
tual cost of the work performed by him prior to the time when 
Bellow countermanded the order, plus the profits which Adams 
would have made on the entire contract if it had been properly 
performed. It is the duty of an injured party to a contract to mini- 
mize the amount of damage sustained by the other side. Clark v. 
Marsiglia, 1 Denio (N.Y.) 317, 43 Am.Dec. 670; Fulton v. Canno, 
118 N.E. 633, 222 N.Y. 189; Kingman & Co. v. Western Mfg. Co. 
(C.C.A.) 92 F. 486; Cumberland Glass Mfg. Co. v. Wheaton, 94 
N.E. 803, 208 Mass. 425; Mayo v. Latham, 123 N.W. 561, 159 
Mich. 136; Uniform Sales Act, §§ 64, 67; Contracts, Restatement, 
§§ 336, 338. 

This rule, however, is limited in its application to situations 
in which the injured party would suffer no loss by discontinuing 
further performance under the contract. Southern Cotton-Oil Co. 
v. Heflin (C.C.A.) 99 F. 339. See Martin v. Meles, 60 N.E. 397, 
179 Mass. 114. 


(0) Time of Essence; Charter Party; Location and Time of 
Arrival or Sailing 


Q. 105. A, owner, chartered to B, charterer, for immediate use 
the good ship “Susie,” “now at Boston.” The ship did not arrive 
in Boston until two weeks later. B refused to take the boat, al- 
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though the merchandise he intended to ship was not then ready. 
Each of the parties instituted suit. Which party will prevail in 
each action? 


A. Tender of performance of a promise at the exact time fixed 
in a contract ordinarily is not a condition precedent to the duty 
of the other to proceed and accept performance. By express con- 
tract, however, the parties may make prompt performance a con- 
dition precedent. In such cases it is said that “time is of the es- 
sence.” Where time is of the essence, failure to tender perform- 
ance at the exact time specified is ordinarily fatal to the right to 
hold the other party. Even where the parties have not expressly 
indicated their intent to make time of the essence, the nature of 
some contracts is such that the courts imply an intent that. time 
shall be of the essence. An example of such a contract is a char- 
ter party, a contract by which the charterer hires a vessel. A de- 
lay of even a few hours has been held to be fatal in such contracts. 

The vessel must be tendered and ready for the loading at the 
time and place specified. It is the duty of the charterer to fur- 
nish a cargo. 


U. S. Gypsum Transp. Co. v. Dampskibs Aktieselskabet Karmoy (D.C.) 48 
F.(2d) 376, affirmed (C.C.A.) 54 F.(2d) 1086. 

Blossom y. Shotter, 13 N.Y.S. 523, 59 Hun, 481, affirmed 29 N.E. 145, 128 
N.Y. 679. } ' 

Goff v. Pacific Coast Steamship Co., 37 P. 418, 9 Wash. 386. 

1 Cornell Law Q. 282. 

Contracts, Restatement, § 276; 58 C.J.Shipping, p. 181. 

See Question 99, supra. 


(p) Effect of Default at The Outset (in Limine) 


Q. 106. P, an opera singer, agreed to be in London for rehearsals 
six days before the commencement of his engagement. He ar- 
rived only two days before, and D the manager thereupon threw 
up the contract. Is the manager liable? 


A. Liability of D would seem to depend upon circumstances 
bearing on the materiality of the breach. If the situation clearly 
indicated to both parties that it was of vital importance for the 
opera singer to report for the rehearsals six days before the com- 
mencement of his engagement, in order that he might rehearse 
with the other members of the opera company; if the opera sing- 
er failed to give the manager immediate notice that he would be 
delayed in arriving for rehearsals; if the delay was deliberate and 
not due to illness or other matters over which the opera singer 
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had no control—under any of these circumstances the manager 
would probably be justified in treating the failure to appear for 
rehearsals at the time fixed in the contract as a material breach 
excusing his duty to proceed with the contract. But if the man- 
ager had knowledge of the fact that the opera singer would ap- 
pear within two days of the time fixed for the commencement of 
the engagement, if the delay was due to no fault of the opera sing- 
er, and if the delay would not seriously interfere with the man- 
ager’s plans, then the breach would be of minor importance and 
would not justify the manager in refusing to perform the contract. 

It would be unfair to compel D to live up to his side of a bar- 
gain, when P has made material default on his part. Breach of 
contract always gives a right of action, but is not always an excuse 
to the other party from his duty to continue with the contract. 
Bettini vy. Gye, OB: Driss. 

On the question of sufficient “materiality” of the breach to ex- 
cuse the duty to proceed, it is not properly so much a question 
of how much damage the employer has already suffered, as what 
is reasonably necessary for him to do to protect himself, under the 
circumstances of the transaction, as to the future. Poussard v. 
Spiers, 1 Q.B.Div. 410; Powell v. Newell, 61 N.W. 335, 59 Minn. 
406. A shorter period of delay will excuse the duty to proceed 
when the delay in the performance occurs before any part of the 
performance has been rendered than when there has already been 
part performance. 


Williston, Contracts (Rev.Ed.) §§ 844, 850. 
Contracts, Restatement, § 276. 


(q) Temporary Illness as Breach of Condition 


Q. 107. Can P, a stenographer, or other employee, employed un- 
der a two-year contract at monthly wages of $100 per month, col- 
lect her full wages if she is prevented by illness from doing her 
work for a period of one week? Can her employer discharge her 
because of her absence for the period of one week? 


A. Under the circumstances in this question, the courts would 
probably not permit the employer to discharge the employee. The 
nature of the services is such that a substitute may readily be se- 
cured to take the place of the stenographer during her illness. 
Such absence consequently would not constitute a sufficiently ma- 
terial breach to enable the employer to avoid the contract. Circum- 
stances may exist, however, which would justify the employes 


ele eae © Alo, & A 
vi Ts, 


§ 8 CONTRACTS 939 


in treating the employee’s absence as a material breach of the 
contract. Such would be the case if the absence were wilful. 
So, also, if the services were so unique and the duration of the 
absence so uncertain that the employer would sustain irreparable 
injury if he were not able to make a new contract immediately for 
Similar services. 

Some courts hold that a servant, employed by the month, can- 
not recover for time lost by absence, but can recover pro rata for 
the service actually performed, less damages for failure to com- 
plete performance. Other courts hold that if a servant falls sick 
or becomes disabled, and later resumes work, the master must 
not abate any part of his or her wages for the time lost. It 
has been indicated that if the sickness is so serious that it is 
likely to continue for a considerable period, the master may dis- 
miss or suspend the servant if he desires to excuse himself from 
liability for wages. 

_ Gaynor v. Jonas, 93 N.Y.S. 287, 104 App.Div. 35. 
McGarrigle v. McCosker, 82 N.Y.S. 494, 83 App.Div. 184, affirmed 71 N.E. 
11338, 178 N.Y. 637. 
Johnson y. Walker, 29 N.B. 522, 155 Mass. 253, 31 Am.St.Rep. 550. 
MacFarlane y. Allan-Pfeiffer Chemical Co., 109 P. 604, 59 Wash. 154, 28 


L.R.A.(N.S.) 314, Ann.Cas.1912A, 1180. 
Contracts, Restatement, § 275. 


(r) Substantial Performance of Conditions; Materiality of a 
Failure of Performance 


Q. 108. A contracted to build a house for B, the last payment 
of $1,000 to be made “when the house is completed according to 
specifications.” When the house was completed, B refused to pay, 
on the ground that A had used a cheaper Srade of paint on the 
exterior than that specified, and that there were certain defects 
in the plumbing, due to the carelessness of workmen employed. Is 
either of these defects good ground for B’s refusal? 


A. Under the doctrine of substantial performance, A may recover 
the balance due, deducting full allowance for the defects. Literal 
compliance in every detail cannot be required in building con- 
tracts as an implied condition to recovery of the contract price. 
It is frequently said, however, that the doctrine of substantial per- 
formance does not apply where omissions or departures from the 
contract are intentional. If A wilfully or in bad faith substituted a 
cheaper grade of paint than that specified, his right to recover on 
the contract, or even in quasi contract, might be doubtful. 


\ 
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Where the defect may be remedied without destroying or re- 
constructing a substantial portion of the building, the amount of 
deduction from the purchase price to which the owner is entitled 
is the expense of making the work conform to contract require- 
ments. It has been held, however, that if the contractor acted in 
good faith and delivered material of substantially the same quality 
as the material specified, the damages may be measured only by 
the difference in the actual value of the two types of materiai 
rather than by the amount necessary to substitute the material 
originally designated for the material actually used. 


Jacob & Youngs vy. Kent, 129 N.E. 889, 230 N.Y. 239, 23 A.L.R. 1429, 

Smith v. Mathews Const. Co., 179 P. 205, 179 Cal. 797. 

Henry v. Jons, 145 N.W. 909, 164 Iowa, 364. 

Walsh Const. Co. y. City of Cleveland (D.C.) 271 F. 701. 

J. M. Daly & Sons vy. New Haven Hotel Co., 99 A. 853, 91 Conn. 280. : 

5 Minn.Law Rey. 329; 14 Minn.Law Rev. 557; 16 Cornell Law Q. 180; 31 re 
Columb.Law Rey. 307 ; 41 Yale Law J. 1438. 

Contracts, Restatement, §§ 274, 275. 


(s) Effect of Breach after Substantial Part Performance; Non- 
essential Breach 


Q. 109. S agreed to sell, and B agreed to buy, S’s estate known 
as Blackacre, together with an additional right of way over other 
land which § believed he owned. Blackacre bordered on a 
public road. By the terms of the agreement, B was to obtain 
title at once and pay the price in installments of $1,000 each for 
' ten consecutive years. B took title and paid the first annual install- 
ment of the price, but shortly thereafter B and S discovered that 
S did not own the land over which he had agreed to give a right 
of way. B complained of this, and, although continuing in posses- 
sion, paid no further installments of the price. After the ten years 
had elapsed, S sued B for the unpaid installments of the price. 
What are the rights of the parties? 


A. S may recover the balance of the purchase price, less the 
amount of damage sustained by B because of the failure of S to 
deliver a right of way over the adjoining land. ‘Although the grant 
of a right of way over the adjoining land, as well as the grant of 
title to Blackacre, was a condition precedent to B’s obligation to 
make payment in the ten years following the taking of title, S 
has substantially performed his part of the contract in good faith 
and the damage sustained by B as a result of S’s failure to per- 
form fully may be accurately determined. Justice therefore de- 
mands that S be permitted to recover on the contract with appro- 
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priate deductions for the damage sustained by B. Any other con- 
clusion would result in an unjust forfeiture. © 


Boone v. Eyre, 1 H.BI. 273 n. \ 
yeaa McLaughlin Realty Co., 99 P. 586, 51 Wash. 525, 21 L.R.A 
8.) 823. = 

American Hmigrant Co. v. County of Adams, 100 U.S. 61, 25 L.Ed. 563. 

McMillan y. American Suburban Corporation, 188 S.W. 615, 136 Tenn. 53, 
L.R.A.1917B, 401. 

ae District of Chicago v. Chicago Title & Trust Co., 116 N.E. 161, 278 
ll. 529. 

45 Yale Law J. 773, 777. \ 

Contracts, Restatement, §§ 275, 302. 


(t) Entire and Severable Contracts 


Q. 110. (a) A contracted to deliver 500 tons of coal to B on 
January 10th and 300 tons on January 20th. B contracted to pay 
$1,000 on January 25th, and $7,000 on February 15th. A delivered 
the 500 tons on January 10th, but refused to deliver the 300 tons 
on January 20th. B refused to make any payment. What are 
the rights of the parties? 

(b) Suppose the contract provided that B was to pay $5,000 
($10 per ton) on January 25th, and $3,000 ($10 per ton) on Feb- 
ruary 15th. Would the rights of the parties be the same? 


A. (a) In this case, the contract is entire or indivisible. As 
the 300 tons were to be delivered under the contract prior to the 
time when the first payment by B was to become due, such de- 
livery was a condition precedent to B’s obligation to make the first 
payment. A is therefore not entitled to recover against B since 
he has not performed the condition precedent to his right. See 
John Deere Plow Co. v. Shellabarger, 203 S.W. 756, 140 Tenn, 123; 
Contracts, Restatement, § 272. 

(b) In this situation, the contract is “severable” or “divisible.” 
The first payment is clearly indicated as the consideration for the 
first delivery, and the second payment is indicated as the consid- 
eration for the second delivery. A has completely performed the 
first unit which he is required to perform. Under the law relating 
to “severable” contracts, he is therefore entitled to receive the 
consideration for the unit which he has performed. Since he has 
failed to perform the second unit, however, B may counterclaim 
for the damage sustained by him because of A’s breach of the sec- 
ond unit and may thereby reduce the amount of A’s recovery for 
the performance of the first unit. Mark v. Stuart-Howland Co., 
115 N.E. 42, 226 Mass. 35, 2 A.L.R. 678; Tipton v.’ Feitner, 20 
N.Y. 423; Helgar Corp. v. Warner’s Features, MONTE 113,222 
N.Y. 449; Contracts, Restatement, §§ 266, O72. 
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(u) Installment Contracts; Effect of Breach; Wawwer 


Q. 111. A and B entered into an agreement whereby A was to 
deliver 1,000 bricks to B on the first day of each month for ten 
months and B was to pay for the bricks on delivery. For four 
months, the bricks were delivered and paid for. On the first day 
of the fifth and sixth months, A delivered bricks of defective qual- 
_ity to B. B accepted the bricks and then refused to pay for them. 
On the first day of the seventh month, A attempted to deliver 
bricks to B but B refused to accept them because of their color. A 
refused to make further deliveries. B was compelled to pay a 
higher price for similar bricks elsewhere. What are the rights of 
the parties? 


A. This is a “severable” or “divisible” contract. The failure 
to deliver bricks of the proper quality on the first day of the fifth 
and sixth months constituted a breach of the contract by A. B’s 
acceptance of the bricks, however, constitutes a waiver of the con- 
dition precedent to his obligation to pay for them, especially since 
the defect must have been apparent upon an inspection of the 
bricks. This waiver of the condition resulted in an immediate ob- 
ligation to pay for the delivered bricks, even though defective. 
The waiver does not, however, deprive B of his right to recover 
damages from A because of the failure to supply him with bricks 
of the proper quality. If B had rejected and refused to accept 
the defective delivery, as he had a right to do, he would be un- 
der no obligation to pay for them and A would be in default for 
failure to deliver bricks of the proper quality. A’s default, being 
a material breach of the contract, would excuse B from any further 
obligation to carry out the contract, and would have given B a 
right to damages against A. Having accepted the defective bricks, 
however, B has waived A’s performance as a condition precedent 
to his obligation to pay for the fifth and sixth installments, and 
B is obligated to pay for such installments, less the damage which 
he sustained because of the failure to deliver merchandise of the 
proper quality. B’s failure to make such payment constitutes a 
breach of the contract. 

If the bricks tendered by A on the first day of the seventh month 
were of the proper quality and color, B breached his contract by 
not accepting them and refusing to pay for them. But if B’s con- 
tention that they were not of the proper color is correct, B was un- 
der no obligation to accept them. 
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As B was obligated to pay for the bricks on delivery, his failure 
to pay for the fifth and sixth installments was a breach which ex- 
cused A from further performance. A is therefore not guilty of a 


breach of his contract for failure to make a proper delivery of the 


, 


seventh and subsequent installments. 

A may recover against B for any damage sustained by reason 
of B’s breach of the contract. In any action brought by A, B may 
counterclaim for his damages because of the defective bricks de- 
livered on the fifth and sixth installments. 

Tipton y. Feitner, 20 N.Y. 423. 


Mark y. Stuart-Howland Co., 115 N.B. 42, 226 Mass. 35, 2 A.L.R. 678. 
Contracts, Restatement, §§ 266, 272. 


(v) Sale of Goods as Entire or Divisible 


Q. 112. A memorandum of agreement between John Smith and 
Samuel Jones read as follows: “I will deliver John Smith 5,000 
bushels of wheat at his elevator in Detroit at $1.00 per bushel. 
Cash. Samuel Jones.” Thereafter Jones delivered a thousand 
bushels of wheat and demanded payment. Smith declined to pay 
until the full amount had been delivered. Without making any 
further deliveries, Jones instituted suit for $1,000. Can Jones re- 
cover? 


A. This contract is presumably entire, in the sense that de- 
livery or an offer to deliver the entire quantity is a condition pre- 
cedent to the right to demand any payment. It is otherwise where 
the entire quantity is to be delivered in stated installments. 
Whether or not a contract is severable or entire is a question of 
construction, depending upon the intention of the parties as gath- 
ered from the language, subject matter, and surrounding circum- 
stances. 


Kelly Construction Co. vy. Hackensack Brick Co., 103 A. 417, 91 N.J.Law, 
585, 2 A.L.R. 685. 

Baker v. Higgins, 21 N.Y. 397. 

Canton Lumber Co. vy. Liller, 68 A. 500, 107 Md. 146. 

Fullam v. Wright & Colton Wire Cloth Co., 82 N.B. 711, 196 Mass. 474, 

See note, 37 Yale Law J. 634. 

Contracts, Restatement, §§ 266, 272. 


(w) Divisibility of Employment Contracts; Quasi-Contract 
for Benefits Received 


Q. 113. A contracted to work for B for a period of six months, 
and B agreed that A’s compensation was to be $25 per week. At 
the end of four months, A left B’s employ because B refused 
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to pay him $25 weekly. Can A recover for the work which he had 
performed? 


A. A may recover for the weeks during which he performed 
service, and, in addition, he may recover damages because of B’s 
refusal to perform his part of the contract. Where the contract is 
to perform service in return for the payment of a lump sum, the law 
implies as a constructive condition that the service must be com- 
pletely performed before the obligation to make payment arises. 
The contract in this case, however, measures the compensation to 
be given to the plaintiff on the basis of $25 per week. The courts 
have held that such a contract is a “severable” or “divisible” con- 
tract under which the employee is entitled to compensation at the 
end of each week for services actually rendered. Markham v. 
Markham, 14 S.E. 963, 110 N.C. 356; Matthews v. Jenkins, 80. 
Va. 463; La Coursier v. Russell, 52 N.W. 176, 82 Wis. 265. A 
was therefore entitled to receive $25 at the end of each week. B’s 
refusal to perform his obligations gives A not only a cause of. 
action for the weeks during which he remained in B’s employ, but 
also a claim for damages for B’s failure to comply with the terms 
of the contract. Sherley v. Sherley, 84 A. 160, 118 Md. 1; Peniston 
v. John Y. Huber Co., 46 A. 934, 196 Pa. 580; Parrot v. Mexican 
Central Ry. Co., 93 N.E. 590, 207 Mass. 184, 34 L.R.A.(N.S.) 261; 
Contracts, Restatement, § 314. 

If the promise in the instant case had been to pay a lump sum 
for the six months of service, A would be unable to recover on the 
contract in the absence of full performance by him. Hill v. 
Balkcom, 5 S.E. 200, 79 Ga. 444; Von Heyne v. Tompkins, 93 N. 
W. 901, 89 Minn. 77,5 L.R.A.(N.S.) 524; 2 A.L.R. 522, note. Some 
jurisdictions, however, permit recovery even in such a case in quasi- 
contract for the benefits received by the employer. Britton v. 
Turner, 6 N.H. 481, 26 Am.Dec. 713; Porter v. Whitlock, 120 
N.W. 649, 142 Iowa, 66; Williams v. Crane, 116 N.W. 554, 153 
Mich. 89; Stolle v. Stuart, 114 N.W. 1007, 21 S.D. 643; Carroll v. 
Welch, 26 Tex. 147. But according to the weight of authority an 
employee who wilfully abandons his employment is not entitled 
to recover even in quasi-contract. Gregson v. Watson, 34 L,.T. 
(N.S.) 143; Frati v. Jannini, 115 N.E. 746, 226 Mass. 430. See 
Laube, 83 Uni.Pa.Law Rev. 825; 84 Uni.Pa.Law Rev. 68-71; 20 
Minn.Law Rev. 597; McGowan, 21 Iowa Law Rev. 50. 

An employee who has not abandoned his employment but has 
been rightfully and for good cause discharged by his employer has 
been said by some courts to be entitled to recover for the benefits 
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received by the employer during the period of employment. Fulton 
v. Heffelfinger, 54 N.E. 1079, 23 Ind.App. 104; Fuqua v. Massie, 
25 S.W. 875, 95 Ky. 387; Hildebrand v. American Fine Art Co., 
85 N.W. 268, 109 Wis. 171, 53 L.R.A. 826. 


(x) Anticipatory Broaih 


Q. 114. D borrowed 50 tons of ice from P in 1919, when the 
price of ice was $2.50 a ton, and agreed to return an equal amount 
of ice during the following season. In July, 1920, when ice was 
worth $7.50 a ton, P demanded fulfillment of D’s promise. D 
wrote in reply: “I do not know whether I can return the ice or 
not. It seems unfair to compel me to do so. I will not return it, 
unless the price of ice falls to $2.50 a ton.” P immediately sued D 
for breach of contract. D contends that the action is premature- 
ly brought. What decision? 


A. On similar facts it was held by the United States Supreme 
Court that D’s declaration did not amount to an anticipatory 
breach, because it was not a final, unconditional, and unequivocal 
declaration of a fixed purpose not to perform the contract. Dingley 
v. Oler, 6 S.Ct. 850, 117 U.S, 490, 29 L.Ed. 984; see New York 
Life Ins. Co. v. Viglas, 56 S.Ct. 615, 80 L.Ed. —-. There seems 
no basis in reason, however, for such strictness. While the courts 
will not transform mere suspicion, fear, negotiation, or request into 
a cause of action, if, as a reasonable man, P is warranted in infer- 
ring that the contract will not be carried out, sufficient basis for a 
right of action would seem to exist. Louisville Packing Co. v. 
Crain, 132 S.W. 575,141, Ky, 379; Lace Selling Co. v. Shapiro, 162 
N.E. 586, 249 N.Y. 68; 22 Mich.Law Rev. 329, 343; 10 Cornel! 
Law Q. 135, 163-166. A refusal to perform a contract, except upon 
terms or conditions not embraced in the contract, constitutes in 
effect a repudiation. 10 Cornell Law Q. 135, 163-166, 

In all jurisdictions, except Massachusetts and Nebraska, the 
repudiation of a bilateral contract (executory on both sides) before 
the day of performance gives an immediate right of action. Roehm 
v. Horst, 20 S.Ct. 780, 178 U.S. 1, 44 L.Ed. 953; Daniels v. New- 
ton, 114 Mass. 530, 19 Am.Rep. 384; Carstens v. McDonald, 57 
N.W. 737, 38 Neb. 858. See note, 102 A.L.R. 1082, Land contract, 
anticipatory breach. 

In the case of unilateral contracts, or in the case of a bilateral 
contract fully performed by one of the parties but with unmatured 
promises to pay money, no right of action before maturity is given 
the creditor upon repudiation, but he must wait for the instalments 
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as they mature. See Equitable Trust Co. of New York v. West- 
ern Pacific Ry. Co. (D.C.) 244 F. 485, 501, affirmed (C.C.A.)’ 
250 F. 327. See New York Life Ins. Co. v. Viglas, 56 S.Ct. 615, 
618, 80 L.Ed. —-; notes, 31 Mich.Law Rev. 526; 45 Harv.Law 
Rev. 585; 24 Cal.Law Rev. 216; 46 Yale Law J. 181. 


(y) Withdrawal of Repudiation 


Q.115. A contracted on May 1st to sell certain property to B, 
title to pass on September lst. On May 2d, A conveyed the prop- 
erty to C. On May 10th, C reconveyed the property to A. B learn- 
ed of this on June Ist, and immediately notified A that he ‘would 
not take title. What are A’s rights against B? 


A. A may sue B for breach of the contract. A’s act in convey- 
ing the property to C constituted an anticipatory repudiation or 
anticipatory breach of his contract with B. See Contracts, Re- 
statement § 318. While title to the property was in C, B had 
the right to pursue one of three remedies: (a) Treat the contract 
as wholly rescinded; (b) keep the contract alive for the benefit of 
both parties, and, at the end of the time specified for performance, 
sue and recover under the contract if performance has not then been 
rendered; or (c) treat the contract as having been breached by A 
and sue immediately for the profits which would have accrued if 
the contract had been performed. See Henderson Tire & Rubber 
Co. v. P. K. Wilson & Son, 139 N.E. 583, 235 N.Y. 489; Contracts, 
Restatement, §§ 318, 347. But since B did not, by notice or by 
material change in position, indicate his intention of pursuing the 
remedy of rescission or of an immediate action for damages, A may 
retract his repudiation. McNamara v. Cerf (C.C.A.) 4 F.(2d) 997; 
49 Harv.Law Rev. 651; Contracts, Restatement, §§ 284, 319. The 
subsequent reacquisition of the property by A must be construed 
as a retraction of the preceding repudiation. A’s retraction restored 
the original obligations under the contract and B is consequeutly 
liable for his failure to perform the contract. 

Where the injured party fails to elect to’treat a repudiation as a 
rescission or a breach, but brings action for the breach after the 
time for performance has arrived, the period of the statute of lim- 
itations begins to run only from the time fixed for performance 
by the contract. See Contracts, Restatement, § 322, 


(2) Prospective Inability as Excuse 


Q. 116. A and B entered into a contract under which A agreed 
to sell and B agreed to buy a certain Ford automobile then used 
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and owned by A. B agreed to pay one-half of the purchase price 
on May Ist, and the balance of the purchase price on August 1st, 
at which time he was to receive delivery of the automobile. The 
automobile was destroyed by fire prior to May 1st. Is B obligated 
to pay one-half of the purchase price on May Ist? 


A. No. Since it is apparent on May Ist that A will be unable 
to deliver the automobile at the time fixed for delivery by the con- 
tract, A is excused from performing his part of the contract. As 
it is apparent that he will not secure the performance of the re- 
turn promise, he is excused from the performance of his own prom- 
ise, 2 


Gray v. Smith (C.C.A.) 83 PF. 824. 
Williams y. Miller, 9 P. 166, 68 Cal. 290. 
Wardrop, 20 Minn.Law Rev. 380. 
Contracts, Restatement, §§ 281-288. 


(aa) Prevention or Hindering by Plaintiff of Defendant's 
Performance 


Q. 117. A and B enter into a contract under which A agrees to 
sell and B agrees to buy in the future a large quantity of Georgia 
pine. Before the time fixed for performance, B makes large pur- 
chases of Georgia pine from other parties, thereby making it more 
dificult and expensive for A to fulfill his contract. May B hold A 
to the contract? 


A. Yes. B has not committed a breach of the contract by his 
purchases elsewhere. Risk of the results of such purchases is 
normally assumed by the seller. If B deliberately cornered the 
market, or otherwise directly hindered A’s performance of the con- 
tract in a manner not within the risk assumed by A, his acts would 
have constituted a breach. 


Williston, Contracts, § 677. 
Contracts, Restatement, § 315. See § 295. 


(ab) Waiver and its Withdrawal 


Q.118. A and B entered into written contract under seal for 
the exchange of certain pieces of real property. The contract was 
dated February 1, 1935, and the title was to be closed on March 
1, 1935. On February 20th, A informed B that the title company 
had informed him that there was a defect in B’s title. For several 
days B made unsuccessful efforts to clear the defects in his title. 
A then orally stated to B that he would accept the title with its 
defects. When March 1st arrived, however, A refused to accept 
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B’s title unless the defects were cleared up. He stated that he was 
willing to give B a reasonable period of time in order to clear up 
the defects. B, however, was unable to clear up the defects. On 
March 15th, A tendered a properly executed deed of his property 
and demanded a similar deed from B. B tendered a deed subject 
to the defects which had been revealed. A refused to accept the 
tender and subsequently sued B for damages for failure to perform 
the contract. Can A recover? 


_ A. Yes. A’s statement that he would accept B’s title subject 
to the defects was a waiver of his right to receive the title without 
defects. Such a waiver, however, does not act as a binding contract 
modifying the original agreement. By proper notice the waiver 
may be withdrawn and the original condition restored, provided 
that such restoration occurs at a time when the other side still 
has a reasonable opportunity to perform the original conditions. 
As A gave B a reasonable time within which to clear up the 
title, his withdrawal of the waiver was effective and B was re- 
stored to the obligation to deliver good title. His failure to do so 
was a breach which gave A a right of action for damages. 

In view of the fact that the contract was under seal, any agree- 
ment of modification would, under the Common Law, also have to 
be under seal. An oral agreement modifying the original contract, 
even if based upon good consideration, is not unenforceable, ir. the 
absence of a statute changing the law as to sealed instruments. In 
the instant case, however, there was merely an oral waiver of a 
condition rather than an oral contract of modification, 

Imperator Realty Co.-v. Tull, 127 N.B. 263, 228 N.Y. 447. 

Lote vy. Templar Motor Co., 140 N.H. 222, 236 N.Y. 189, 29 A.L.R. 
Thomas y. Hall, 100 A. 502, 116 Me. 140. 

Murray v. Boyd, 177 S.W. 468, 165 Ky. 625. 

Hecht v. Marsh, 181 N.W. 135, 105 Neb. 502, 17 A.L.R. 1 


29 Columb.Law Rev. 497. 
Contracts, Restatement, §§ 224, 297, 308. 


SECTION 9.—IMPOSSIBILITY 


Q.119. A owned two Cadillac automobiles. On February 1, 
1934, he entered into a contract to sell the automobiles to B for 
$4,000 and to deliver them to B on April 1, 1934. On March 10, 
1934, a fire occurred in A’s garage and both automobiles were dam- 
aged. It will cost $500 to repair one automobile and $100 to re- 
pair the other. What are the rights and obligations of the parties? 
May A compel B to accept one or both automobiles, either with 
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or without the repairs? May B compel A to deliver one or both 
automobiles, either with or without the repairs? 


A. A may not compel B to accept either automobile even though 
repaired. If B is willing to take both automobiles without any 
repairs, he may compel A to deliver them to him, provided he is 
willing to pay the full consideration of $4,000. The subject matter 
of the contract were the two automobiles in substantially the 
condition in which they were at the time when the contract was 
made, but the fire made it impossible to make delivery in that 
condition. The automobiles as damaged were not the subject 
matter of the contract; nor were the damaged automobiles, as 
repaired, the subject matter of the contract. A, therefore, can 
not compel B to accept the damaged automobiles in their present 
condition or the damaged automobiles as repaired. Nor may B 
compel A to repair the automobiles and deliver them to him in a 
repaired condition. But B can waive the-damage done by the fire 
and compel A to deliver the automobiles in the condition in which 
they were on April Ist. In that event, however, he wouid have 
to pay for the automobiles the full consideration provided in the 
contract. Ljivesley v. Johnston, 76 P. 946, 45 Or. 30, 65 L.P.A. 

783, 106 Am.St.Rep. 647; Bishop v. Descalzi, 189 P. 122, 46 Cal. 
App. 228; Uniform Sales Act §8; N. Y. Personal Property Law, § 
89. 

B can not compel A to deliver only one of the automobiles. If 
he wishes to insist upon performance, he must take both auto- 
mobiles and pay the full consideration of $4,000. The reason for 
this is that the contract is an entire contract. If the contract had 
been a “severable” or “divisible” contract, B, at his option, would 
be able to compel A to deliver either one or both of the automo- 
biles in their damaged condition and would be required to pay the 
full consideration provided by the contract for the automobile or 
automobiles which he desired to have delivered. See Automatic 
Time Table Advertising Co, v. Automatic Time Table Co., 94 N.E. 
462, 208 Mass. 252. 


Q. 120. (a) On April 1, 1934, A agreed to build a barn for B 
according to plans and specifications, and to have the building 
complete and fit for use by September 1, 1934. On August 20, 
1934, when the barn was nearly completed, it was struck by 
lightning and burned. What are the rights of the parties under 
this contract? 

(b) Suppose the barn was to be built on the land of B, but be- 
fore its completion it fell down because of a latent defect of soil 
unknown to either party? 


»! 
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A. Foreseeable difficulties arising during the performance of a 
contract do not excuse the duty to perform, in the absence of ex- 
press agreement. If a building contractor agrees to construct a 
house on another’s land, and performance is “rendered ‘impossible 
because of a latent defect in the soil, or because the building is 
destroyed by fire or earthquake shortly before the day named for 
completion, liability for the breach cannot be avoided. In fact, 
such accidental calamity would, in all probability, afford no ex- 
cuse for the delay in construction. The contractor must perform 
his promise, or respond in damages for the breach, notwithstanding 
the fact that accidents or acts of God have rendered the perform- 
ance of a contract unexpectedly burdensome, or even impossible. 

Rules excusing a party from the performance of an undertaking 
which becomes impossible have gradually found their place in our 
law as rules of construction or interpretation of the intent of the 
parties. Constructive conditions, covering contingencies not con- 
templated by the parties, are in fact created by law from the na- 
ture of the transaction and on principles of justice. But it is only 
in certain classes of cases that the law relieves from an apparently 
unqualified undertaking. The doctrine of excuse for supervening 
impossibility has not been applied to facts similar to those in the 
instant question. 

Ahlgren y. Walsh, 158 P. 748, 173 Cal. 27, Ann.Cas.1918H, 751. 
Dermott v. Jones, 2 Wall.(69 U.S.) 1, 17 L.Ed. 762. 
Tompkins vy. Dudley, 25 N.Y. 272, 82 Am.Dec. 349. 


Matthews Const. Co. vy. Brady, 140 A. 483, 104 N.J.Law, 438. 


nese Unie Telegraph Co. y. Detroit & M. Ry. Co., 206 N.W. 520, 233 
Mic 


Note, supervening impossibility, 5 Fordham Law Rev. 822 (1936); 27 Il. 
Law Rev. 306. 
Contracts, Restatement, §§ 457, 467. 


Q.121. A contractor contracted to make certain repairs and im- 
provements to a school building and also to construct an annex to 
the building. After 99 per cent. of the work had been done and 
80 per cent. of the contract price had been paid, the building and 
the new work, without the fault of either party, burned down. The 
school board demanded that the contractor complete his contract, 
and offered to rebuild the original building, so as to restore it to 
the condition it was in at the inception of the contract. The con- 
tractor refused. 

(a) Can the board hold the contractor for damages for refusing 
to rebuild? 

(b) Can the board recover the 80 per cent. paid to the con- 
tractor? 
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(c) Can the contractor recover for the work done, but not paid 
for, before the fire? 


A. (a) The board can not require the contractor to make the 
improvements and. can not recover damages for his refusal to 
make them. The duty of the contractor is dependent upon the 
continued existence of the building upon which the work was to 
be done. If the annex is a separate and independent structure, the 
contractor may be liable as to that. But he is not bound to make 
improvements or repairs on a new and different building. Krause 
v. Board of Trustees of School Town of Crothersville, 70 N.E. 264, 
162 Ind. 278, 65 L.R.A. 111, 102 Am.St.Rep. 203, 1 Ann.Cas. 460; 
Contracts, Restatement, § 460. 

(b) The board cannot recover payments made for improvements 
on the school building. If the annex is an independent structure, 
payments on that may be recovered. Ahlgren v. Walsh, 158 P. 
748, 173_Cal? 27, Ann.Cas.1918E, 751. 

(c) Most states would allow the contractor to recover for work 
done, but not paid for, so far as it consisted of improvements upon 
an existing structure. See Contracts, Restatement, § 468. Some 
jurisdictions limit the recovery to the work and materials which 
had become so far identified with the structure that they would 
have inured to the owner’s benefit as part of the structure if the 
fire had not occurred. Carroll v. Bowersock, 164 P. 143, 100 Kan. 
270, L.R.A.1917D, 1006. Some states, however, deny recovery on 
the fallacious ground that the defendant has received no benefit 
from the plaintiff’s work, labor, and materials. Taulbee v. Mc- 
Carty, 137 S.W. 1045, 144 Ky. 199, 36 L.R.A.(N.S.) 43, Ann.Cas. 
1913A, 456. 


Q. 122. B contracted to construct a dwelling for A for the sum 
of $7,500, a very reasonable figure for the work involved. The next 
day B suffered a stroke of paralysis. Is B excused from perform- 
ance? 


A. No. Where performance relates to personal services, which 
can be rendered only by the promisor himself, as in the case of a 
musician or painter, the death or serious illness of the employee 
constitutes an excuse for nonperformance. But where the duty of 
performance is not of an individual personal nature, it is no excuse 
that the promisor is disabled by illness or death. Spalding v. Rosa, - 
71 N.Y. 40, 27 Am.Rep. 7; Contracts, Restatement, § 455. A con- 
tract to do ordinary work does not entitle the employer to personal 
performance by the promisor himself. In the ordinary building 
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contract, for example, it is not contemplated that the building 
shall be the product of the contractor’s own personal labor or skill. 
The duty of performing such a contract survives the contractor’s 
death and is not excused by his sickness. Macdonald v. O’Shea, 
108 P. 436, 58 Wash. 169, Ann.Cas.1912A, 417, 137 Am.St.Rep. 
~ 1047. See Johnson v. Vickers, 120 N.W. 837, 139 Wis. 145, 21 
iy RUA>(N.S:) 7359, 131 Anist:Rep. 21046. 

In cases involving insurance policies it has been held that delay 
in paying the insurance premiums was not excused by the insanity 
of the insured, and that the duty of giving notice of illness under 
an accident policy was not discharged by the fact that the insured 
was delirious. Wheeler v. Connecticut Mutual Life Ins. Co., 82 
N.Y. 543, 37 Am.Rep. 594; Whiteside v. North American Acci- 
dent Ins. Co., 93 N.E. 948, 200 N.Y. 320, 35 L.R.A.(N.S.) 696. 


Q. 123. On September 1, 1933, M and §S entered into a contract 
whereby S promised to teach Latin for the succeeding ten months 
in a boys’ school conducted by M, and M promised to furnish S 
board and lodging during the period and to pay S $1,000 at the 
end of the period. During the month of November, on account of 
an epidemic of diphtheria, M closed the school. During the month 
of January, on account of an epidemic of smallpox, S refused to 
teach, When S tendered his services for teaching on February 1st, 
M informed him that he was discharged for refusing to teach dur- 
ing January. On April 1, 1934, M died. S diligently sought other 
employment as a teacher, but was unable to find any until after 
July 1, 1934, although he had numerous opportunities to earn $60 
per month at manual labor, all of which he refused. Assuming that 
in closing the school in November, M acted’as an ordinarily prudent 
man under the circumstances would have acted, and that in re- 
fusing to teach during January, S was reasonably in fear of peril 
to his life through exposure to smallpox, what are the rights of S 
against M’s estate? 


A. As a general rule, a school-teacher is entitled to compensa- 
tion for the period during which the school is closed because of 
an epidemic. See Smith v. School District No. 64, 131 P. 557, 89 
Kan. 225, Ann.Cas.1914D, 139; Phelps v. School District No. 
109, Wayne County, 134 N.E. 312, 302 Ill. 193, 21 A.L.R. 737; 
Dewey v. Alpena School District, 5 N.W. 646, 43 Mich. 480, 38 
Am.Rep. 206. The duration of the discontinuance and the necessity 
of remaining in readiness to teach are factors to be considered. 
Contracts of this type may be construed as retainer contracts, and 
the employer assumes the risk. But where the school is closed 
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by the health authorities, it has been held in some cases that no 
recovery can be had because performance has been made impossible 
by an act of law. Gregg School Township, Morgan County, v, 
Henshaw, 132 N.E. 586, 76 Ind.App. 503, 17 A.L.R. 1222. But 
see Phelps v. School District No. 109, Wayne County, supra. 

S was justified in refusing to teach during January if he was 
reasonably in fear of peril to his life. Lakeman y. Pollard, 43 
Me. 463, 69 Am.Dec. 77; Contracts, Restatement, §§ 465, 466. 
But, although S was excused from liability, it does not follow that 
M was bound to keep his position open for him, any more than if he 
had been ill. Whether M could treat S’s failure to teach in January 
as an excuse for further performance would largely depend on 
whether it’ was necessary to replace S during that period. 

Even if M was not excused by the refusal of S, his death on 
April 1st would terminate the contract of employment. The con- 
tract between M and S clearly contemplated a personal relation- 
ship between M on one side and S on the other. The death of either 
party would therefore release the other party from further per- 
formance, since neither party had contracted to perform services 
except for and with relation to the other. Lacy v. Getman, 23 N.E. 
452, 119 N.Y. 109, 6 L.R.A. 728, 16 Am.St.Rep. 806. On the other 
hand, if M had been an absentee owner of the school and had not 
been directly and personally in charge of it, the death of M would 
not excuse either party from further performance. 


Q. 124. A agreed to sell to B 175 quarts of milk every day for 
one year, and B agreed to come to A’s premises and obtain the 
milk, In the middle of the year, by order of the commissioner of 
domestic animals, all A’s cattle and all products of his farm ~ 
were quarantined and A was not allowed to leave the premises. 
Shortly after the quarantine order, all of A’s cattle were killed, by 
order of said commissioner, because they were infected with the 
hoof and mouth disease. For the balance of the year, A furnished 
no milk to B. B sued A for damages for breach of his contract to 
supply milk. What judgment should be rendered? 


A. It was held by a Connecticut court that A was not relieved 
of the duty of furnishing the milk by the fact that he and his farm 
were quarantined and his cows killed. It was said that the con- 
tract was not to deliver milk produced on the premises, and that 
the quarantine order did not make it illegal for A to procure milk 
elsewhere for delivery to B. A could still perform substantially, 
though not literally. Whitman v. Anglum, 103 A. 114, 92 Conn. 
392. See 2 Minn.Law Rev. 541. The result, however, seems unjust. 


TS A bi AR 


254 CONTRACTS § 9 


It may reasonably be contended that the parties entered into the 
contract on the basic assumption that the source of milk supply 
was A’s cows, and that the specified means of performance would 
continue in existence. The risk of such a quarantine cannot 
justly be placed on the milkman. 

The destruction or impairment of the promisor’s factory does 
not excuse him from performance of a contract to deliver goods 
at a stated time, if the contract did not require the goods to be 
manufactured in that factory. Nor is the promisor excused from 
liability on a contract to sell goods manufactured at a particular 
mill by the fact that the machinery in the mill broke down, there-. 
by making the performance impossible. There are, however, a 
few American decisions to the effect that the continued existence 
of the means of performance, if contemplated by the contract, is 
an implied condition of contractual liability. Stewart v. Stone, 
28 N.E. 595, 127 N.Y. 500, 14 L.R.A. 215; Maidment v. Charles A. 
Krause Milling Co., 233 N.Y.S. 621, 225 App.Div. 492. 

Excuse because of “impossibility” is not properly a question of 
physical impossibility or of causation by an act of God, but rather 
whether, considering the scope of the promisor’s undertaking, the 
risk may justly be regarded as one assumed by him. Gulf & S. 1 
R. Co. v. Horn, 100 So. 381, 135 Miss. 804, 34 A.L.R. 814; Day v. 
United States, 38: S.Cti 57,245 (Us. 159,62. Liked. 219 pun alo 
& L. Land Co. v. Bellevue Land & Imp. Co., 59 N.E. 5, 165 N.Y. 
247,:5--L. RA. 951s ‘Kinzer Const: Co: v. State (CuCl) si252N,5- 
S. 46. 


Contracts, Restatement, §§ 460, 461. 


Q. 125. B entered into a contract for the purchase of a dwelling 
house from A under an installment contract and went into posses- 
sion. The house was burned without fault of either party. A col- 
lected full insurance, and now sues B for specific performance. 
Can A recover the balance of the price, without .deduction? 


A. By majority rule, in cases involving contracts to sell a house 
or building there is no abatement of the purchase price in the event 
of the destruction of the building, even if the accident deprives the 
premises of all their value. It would seem that at common law 
the buyer should be protected by “implied conditions” against fail- 
ure of consideration, since the owner cannot furnish the considera- 
tion agreed upon, namely, a house and lot for the purchase price. 
In equity, however, the buyer is regarded as the substantial own- 
er of the land from the moment of making the contract. He is in the 
position of a mortgagor, and the seller in that of a mortgagee who 
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holds legal title simply as security for the payment of the purchase 
price. The contract effects an immediate transfer of all the sub- 
stantial interest in the property. The consideration bargained for 
having been received, it does not afterward fail, if it becomes of no 
value, since it is at the risk of the equitable and substantial own- 
er. Sewell v. Underhill, 90 N.E. 430, 197 N.Y. 168, 27 L.R.A. 
(N.S.) 233, 18 Ann.Cas. 795, 134 Am.St.Rep. 863; Fouts v. Foud- 
ray, 120: 2.960, 31 Okl. 221,38 L.R‘A:(N:S.) 251, Ann:Gas.1913E, 
301; Snyder v. Murdock, 51 Mo. 175; 101 A.L.R. 1241, note. ° 

A contrary view is taken by the courts in some states, which 
hold that the risk follows the legal title. Conlin v. Osborn, 120 
P, 755, 161 Cal. 659; Hawkes v. Kehoe, 79 N.E. 766, 193 Mass. 
419, 10 L.R.A.(N.S.) 125, 9 Ann.Cas. 1053; Gould v. Murch, 70 
Me. 288, 35 Am.Rep. 325; 8 Minn.Law Rev. 127. On prin- 
ciple, however, it would seem that the risk of loss should, in 
the absence of contrary agreement, fall upon the party in pos- 
session, whether it be the purchaser or the vendor. See David- 
son v. Hawkeye Ins. Co., 32 N.W. 514, 71 Iowa, 532, 60 Am. 
Rep. 818; Good*v. Jarrard, 76 S.E: 698, 93 $.C- 229, 43 L.R.A. 
(N.S.) 383; 8 Minn.Law Rev. 141; Williston, Contracts, § 940; 
Equity, infra, Question 47. This result has been effected by stat- 
ute in some states, including New York Laws of 1936, c. 731; 
22 Calif.Law Rev. p. 427; Simpson, “Equitable Conversion, Legis- 
lative Changes,” 44 Yale Law J. 734, 769, 781. 

If the vendor expressly agrees to deliver the premises in the 
condition then existing, the risk is upon the vendor. 

There is a conflict of authority as to whether the purchaser, 
when the risk falls upon him, has any claim to the benefit of the 
proceeds of the vendor’s fire insurance policy. Brownell v. Board 
of Education of Inside Tax Dist. of City of Saratoga Springs, 
146 N.E. 630, 239 N.Y. 369,37 A.L.R. 1319; 34 Yale Law J. 87; 
8 Minn.Law Rev. 127, 136-139; 44 Yale Law J. 754. 


Q. 126. A promises B that he will climb up the outside of Trinity 
steeple and stand on the top, and B promises to pay A $500 for 
doing so. B hires windows and lets them to people desiring to see 
the climbing. A fails to climb and causes B a loss of $5,000. 
B sues A. A’s defense is that it was physically impossible for him 
to climb the steeple. Judgment for whom? 


A. Judgment for B. While it may actually be impossible for A 
to climb the outside of the steeple, it is not certain that such im- 
possibility is not merely subjective and that some other person 
might not be able to climb the outside of the steeple. In any event, 
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the circumstances of the case reasonably imply that A has as- 
sumed the risk of being able to perform the act in question. His 
failure to perform, therefore, gives B a claim for damages. “3 
Eppens, Smith & Wiemann Co. v. Littlejohn, 58 N.H. 19, 164 N.Y. 187, 52 
L.R.A. 811. 
Irwin v. Kelly, 176 I.App. 178. 
romeo Lumber Co. vy. Ingersoll, 125 S.W. 139, 93 Pes 447, 20 Ann.Cas. 
eee. Restatement, § 455. 

'Q. 127. A made a lease with B under which A agreed to mine 
not less than 100,000 tons of coal per year from the leased land, 
and to pay a royalty of $1.00 per ton for all coal mined. During 
the first year, A mined 50,000 tons and offered to pay $50,000, 
which B refused. B instituted suit for $100,000. On the trial it is 
proven that in addition to the 50,000 tons mined there were only . /— 
10,000 tons of additional coal which could have been mined profit- 
ably; and that there were also 20,000 tons which could have been 
mined at a cost greater than the market value of the coal. There 
was no other coal on the land. What are the rights of the parties? 


A. B is entitled to the sum of $60,000 and no more. The parties 
reasonably contemplated the mining only of coal which could be 
mined profitably. Since the land contained 60,000. tons which 
could be so mined, A was obligated to mine that quantity and 
no more, even though he expressly agreed to mine not less than 
100,000 tons per year. 


Virginia Iron, Coal & Coke Co. vy. Graham, 98 S.E. 659, 124 Va. 692. 

Mineral Park Land Co. y. Howard, 156 P. 458, 172 Cal. 289, L.R.A.1916F, 
1; 4 Calif.Law Rev. 407. 

Hewitt Iron Mining Co. v. Dessau Co., 89 N.W. 365, 129 Mich. 590. 

Teens Iron Mining Co. v. Buckeye Iron Mining Co., 73 N.W. 507, 70 nS 
50 

Contracts, Restatement, § 460. 


SECTION 10.—ILLEGALITY 


Q. 128. A, the owner of a retail drug business, sold it to B for 
$5,000 and agreed not to engage in a similar business for a period 
of five years “within a radius of ten blocks of the location of. the 
store which is being sold, or in any part of the city, or in any part 
of the state.” Within two years thereafter, A opened a retail drug 
store in the same city, but more than two miles from the loca- 
tion of the other store. Has B a cause of action for damages? 


A. No. In order to be binding, an agreement not to engage in a 
particular line of business must be reasonably related to the pro- 
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tection of the business sold. The size and nature of the business 
in this case indicate that B cannot be injured by the fact that 
A re-engages in a similar drug business at a place two miles away 
from the store which was sold. Such portion of the contract, 
therefore, as requires A to refrain from engaging in the same line of 
business in any part of the city or the state, is unreasonable, and 
therefore unenforceable. If the covenant had been confined to the 
restriction as to ten blocks from the original place of business, it 
would have been reasonable and enforceable. 

The courts have held that an agreement worded as in this case 
is severable and may be enforced as to the reasonable portion al- 
though not enforceable as to the other-portion. The courts would 
therefore give effect to the agreement not to engage in the same 
| line of business within a distance of ten blocks, but would refuse 
to enforce it insofar as it seeks to prevent A from engaging in a 
similar line of business within the city or the state. If, on the oth- 
er hand, the agreement had been worded so as to prevent the 


seller merely from engaging in a similar line of business anywhere 


within the state or anywhere within the city, the courts would 
hold that the agreement was entire and not divisible and would 
therefore refuse to enforce it even if A sought to engage in a sim- 
ilar line of business within one block of the business which had 
been sold. 


The restriction must also be réasonable as to time as well as to | 


place. A period of five years would probably be held to be reason- 
able, although a period measured by the life of the promisor would 
probably be held to be unreasonable. 


Fleckenstein Bros. Co. y. Fleckenstein, 71 A. 265, 76 N.J.Law, 6138, 24 L.R.A. 


(N.S.) 918. 
Hall Mfg. Co. v. Western Steel & Iron Works (C.C.A.) 227 F. 588, L.R.A. 


1916C, 620. 

Thomas y. Sutherland, 52 F.(2d) 592. 

Corpin v. Wheatley, 237 N.Y.S. 205, 227 App.Div. 212. 

Notes, 15 Boston U.Law Rev. 834; 30 Mich. Law Rev. 1111. 

Contracts, Restatement, §§ 514-516. 

Q.129. A and B, dealers in salt, agreed that A would not im- 

port any salt to the Pacific Coast, and would discourage any 
such shipments by other parties, and would take all his salt from B. 


Is this agreement valid? 


A. Agreements between competitors to limit competition by re- 
striction of production, maintaining prices, or dividing territory, 


with the object of keeping rivals out of the business and avoiding | 


competition between themselves, to the public’s detriment, are il- 
legal contracts. These are to be distinguished from contracts in| 
Bau.PRos.LAW (2p Ep.)—17 . 
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connection with the sale of the good will of a business, which aim 
to protect the vendee. Here the object is not*to serve a proper 
end, but to suppress competition and to monopolize some portion 
of the trade by a union of former competitors, with resultant in- 
jurious effects upon the market and upon the public at large. 
Getz Bros. & Co. v. Federal Salt Co., 81 P. 416, 147 Cal. 115, 109 Am.St.Rep. 
dots v. Ohio Candle Co., 24 N.E. 660, 47 Ohio.St. 320, 21 Am.St.Rep. 819. 
Cummings vy. Union Blue Stone Co., 58 N.E. 525, 164 N.Y. 401, 52 LRA. 
262, 79 Am.St.Rep. 655. 


Gibbs v. Consolidated Gas Co., 9 S.Ct. 553, 130 U.S. 396, 32 L.Ed. 979. 
See Contracts, Restatement, §§ 515, 516. 


Q. 130. A and B made a wager of $100 each on the election for 
Governor. They placed the money in the hands of C as bailee. 
After the election, and before C turned the money over to the win- 
ner, B, who had lost the bet, demanded the return of his money 
from C.. .Can-B recover ? 


A. Yes. Gambling contracts, being opposed to good morals and 
public policy, are not enforced by the courts. But where a party 
to a wager disaffirms or withdraws from it before the event has 
happened, he is ordinarily entitled to a return of the money which 
(he has put up. Money may be recovered from a stakeholder, who is 
jmerely an agent, even after the event, provided he is notified 
‘before the money has actually been paid over. Stacy v. Foss, 19 
Me? 3337 36°Am. Dec: 755 ;¢-Pabst Brewing iCo;-v. Liston $3 NiwW. 
448, 80 Minn. 473, 81 Am.St.Rep. 275; Contracts, Restatement, § 
(524. Statutes often permit recovery even from the winner. 


Q. 131. A contracted for the purchase of $100 worth of goods 
from B. After the delivery of the goods, B learned that A had in 
his possession goods valued at $200 which A had stolen from B. 
A promised to pay B twice the value of the stolen goods, which 
would be $400, if B would let the matter drop. A then gave B 
a note for $500 in payment of the $100 and $400 items. A paid B 
$50 on account of the note. B now sues for the balance. What 
are B’s rights? 


A. B cannot recover on the note because it was given for an il- 
legal consideration. It is against public policy to enforce a prom- 
ise given in consideration for a counter promise to stifle prosecu- 
tion for a criminal offense. Case v. Smith, 65 N.W. 279, 107 Mich. 
416,'31 L.R.A. 282, 61 Am.St.Rep. 341; Strauss Linotyping Co. v. 
Schwalbe, 144 N.Y.S. 549, 159 App.Div. 347; Contracts, Restate- 
ment, § 548. If A had given the note merely in compromise of his 
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civil obligations to B, the note would’be valid, even though it had 
been given in the hope that criminal proceedings would not be in- 
stituted if the civil liability were settled, so long as there were 
no express or implied promise on the part of B to compound the 
crime. Higgins v. Sowards, 169 S.W. 554, 159 Ky. 783; Board of 
Education of District of Northfork v. Angel, 84 S.E. 747, 75 W. Va. 
74/7 VaR AL IDS E3139. "Contracts, Reeent § 548. 


Q. 132. (a) A lends B $5, knowing that he is about to make 
a wager with the money. B makes the wager and loses, and then 
refuses to pay A. A sues B. Can A recover? 

(b) Suppose that B had lost $5 at a wager and then borrowed 
the money from A to pay the wager, advising A of the purpose 
for which he desired the money. Would this make any difference? 


A. (a) Yes. The fact that the lender of money knows that the 
money which he has loaned will be used for gambling purposes 
does not prevent him from recovering the amount of his loan. The 
view taken in,a majority of the jurisdictions in the United States 
is that mere knowledge that an illegal use will be made of money 
or property does not make its transfer unlawful. The borrower 
is not bound to engage in the unlawful act and he may in fact 
change his mind. The fact that the lender knows or infers the 
use to which the money is to be put does not mean that he is co- 
operating with the borrower in an unlawful transaction. Jackson 
v. City National Bank of Goshen, 25 N.E. 430, 125 Ind. 347, 9 L. 
R.A. 657; Singleton v. Bank of Monticello, 38 S.E. 947, 113 Ga. 
527; Waugh v. Beck, 6 A. 923, 114 Pa. 422, 60 Am.Rep. 354; Wil- 
liston, Contracts, § 1681; Contracts, Restatement, § 525. On the 
other hand, it has been held in several jurisdictions that mere 
knowledge of the other party’s illegal purpose renders the lend- 
ing transaction so opposed to public policy that the amount loaned 
cannot be recovered. Scott v. Baker, 143 IllApp. 151; Camas 
Prairie State Bank v. Newman, 99 P. 833, 15 Idaho, 719, 21 L.R. 
AC(N.S.) 703, 128 Amst Reps. 3h: 

(b) This would not change the situation. It has been frequent- 
ly held that a loan of money for the purpose of discharging a 
gambling debt already incurred may be recovered. Pennsylvania 
R. Co. v. Rosenfeld (C.C.A.) 249 F. 964; Roberts v. Blair, 16 P. 
717, 11 Colo. 64; Williston, Contracts, § 1681; Contracts, Re- 
statement, § 525. See Armstrong v. American Ethene National 
Bank of Chicago, 10 S.Ct. 450, 133 U.S. 433, 33 L.Ed. 747, 
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Q. 133. The X Insurance Company issued a policy on the life 
of A. The policy contained a recital that it was made in reliance 
upon the representations therein expressed, and upon no others, 
and provided that it was incontestable for fraud. The insurance 
company subsequently discovered that some of the representations 
which A had made in order to induce the company to issue the pol- 
icy were fraudulent. The insurance company thereupon instituted 
suit to cancel the policy. Judgment for whom? 


A. Judgment for the X Insurance Company. In most jurisdic- 
tions it is against public policy to enforce an unqualified provision 
in a contract that it shall not be rescinded because of fraud which 

_induced the making of the contract. If the contract provides, how- 
‘ever, that it shall be incontestable for fraud after a specified rea- 
sonable period of time has elapsed, the courts will give effect to 
|the incontestability clause. A common example of an effective in- 
‘contestability clause may be found in life insurance policy agree- 
ments which provide that the policy shall be incontestable after 
the expiration of two years from the date of its issue. j 
Bridger y. Goldsmith, 38 N.E. 458, 143 N.Y. 424. 
Reagan v. Union Mutual Life Ins. Co., 76 N.E. 217, 189 Mass. 555, 2 L.R.A. 
(N.S.) 821, 4 Ann.Cas. 362, 109 Am.St.Rep. 659. 
Welch yv. Union Central Life Ins. Co., 78 N.W. 853, 108 Iowa, 224, 50 L.R.A. 
TTA, 
But see Union Cent. Life Insurance Co. v. Fox, 61 S.W. 62, 106 Tenn. 347, 
82 Am.St.Rep. 885; Duvall v. National Ins. Co. of Montana, 154 P. 632, 28 
Idaho, 356, L.R.A.1917H, 333, Ann.Cas.1917E, 1112. 
Teeter v. United Life Ins. Ass’n, 54 N.E. 72, 159 N.Y. 411. 
Great Western Life Ins. Co. v. Snavely (C.C.A.) 206 F. 20, 46 L.R.A.(N.S.) 


1056. 
Contracts, Restatement, § 573. 


Q. 134. A employed B as a domestic servant with the under- 
standing that B would assist A in making counterfeit money. It 
was agreed that B would perform domestic work during the day 
for $50 a month and that she would receive an additional $50 a 
month for assisting A in his counterfeiting work in the evenings. 
After B had performed her services in both capacities for a period 
of two months, A refused to pay. What are B’s rights? 


A. B probably would not recover anything. The contract in 
this case was a “severable” or “divisible” contract. One of the 
units was legal; the other unit was illegal. The courts have held 
that they will enforce the legal portion of a divisible contract, even 
though the other portion of the contract is illegal, provided that 
the illegal portion does not involve serious moral turpitude. Hen- 
shaw v. Smith, 171 P. 616, 102 Kan. 599; Edleson v. Edleson, 200 
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S.W. 625, 179 Ky. 300, 2 A.L.R. 689; note Effect of partial illegali- 
ty, 33 Mich.Law Rev. 278; Williston, Contracts, § 1779; Contracts, 
Restatement, §§ 606, 607. The crime of assisting in the counter- 
feiting of money would be oe oe by the courts as involving) 
serious moral turpitude. 

If the contract is an entire or indivisible contract, it is unenforce-| 
able if any part of it is illegal. Thacker v. Smith, 175 P. 983, 103 
Kan. 641; Moss v. Copelof, 121 N.E. 508, 231 Mass. 513; Hazel- 
ton v. Sheckels, 26 S.Ct. 567, 202 U.S. 71, 50 L.Ed. 939, 6 Ann. 
Cas. 217. See Contracts, Restatement, §§ 606, 607. See, also, § 
589. 

If, in spite of her contract, B had performed only domestic work’ 
and had not participated in the counterfeiting, she would have — 
been able to recover for the domestic service which she had ren- 
dered. Eastern Expanded Metal Co. v. Webb Granite & Const. 
Co., 81 N.E. 251, 195 Mass. 356, 11 Ann.Cas. 631. See Contracts, 
Restatement, § 605. 


Q. 135. (a) In a state where the sale of beer is legal, A sells 
beer to B with knowledge that B desires to transport and sell it 
in a state where the law prohibits its transportation and sale. A 
delivers the beer to B in the state where its sale is legal. Upon 
B’s failure to pay the purchase price, A institutes action against 
him. Judgment for whom? 

(b) Would it make any difference if A, in order to aid B in trans- 
porting the beer into the second state, places the beer in contain- 
ers and marks the containers in such a way as to conceal the char- 
acter of their contents? 


A. A may recover in (a) but not in (b). Where the contract 
itself is legal, knowledge by one of the parties that the other par- 
ty intends to use the subject matter of the sale for an illegal pur- 
pose does not prevent the recovery of the consideration for the 
bargain, unless the intended purpose involves serious moral tur- 
pitude. Graves v. Johnson, 60 N.E. 383, 179 Mass. 53, 88 Am.St. 
Rep. 355; Tracy v. Talmage, 14 N.Y. 162, 67 Am.Dec. 132; Con- 
tracts, Restatement, § 602. If the party, however, not only knows 
of the other party’s intent to use the goods wrongfully, but actu- 
ally assists in the wrongful purpose, he may not recover. When 
A put the beer in eee containers to conceal the subject matter 
of the shipment, he was giving B active assistance in his illegal 
venture. Feineman v. Sachs, 7 P. 222, 33 Kan. 621, 52 Am,Rep. 
547; Fisher v. Lord, 3 A. 927, 63 N.H. 514; Aiken v. Blaisdell, 41 
Vt. 655; Contracts, Restatement, § 602. 
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If A had sold the beer to B with knowledge that B intended to 
put poison in it in order to kill a number of people, the moral tur- 
pitude involved would be so great as to prevent any recovery on 
his part, even though A himself did not actively assist in placing 
the poison into the beer. See Messersmith v. American Fidelity 
Co., 175 N.Y.S. 169, 171, 187 App.Div. 35, 38; Hanauer v. Doane, 
12 Wall (OAS. 15425 20 Tak d' 439. 


Q. 136. ‘B, a member of the legislature, accepted a bribe of $1,- 
000 from A, agreeing for such consideration to cast his vote in fa- 
vor of a bill then before the legislature in which A was interested. 
When the vote was taken, B voted against the bill. May A re- 
’ cover the $1,000 in an action against B? 


A. The general rule in the case of illegal contracts is expressed 
by the maxim, “Jn pari delicto potior est conditto defendentis.” An 
action will not lie to recover damages for the breach of the contract, 
nor to obtain restitution for benefits conferred. Smith v. Rich- 
mond, 70 S.W. 846, 114 Ky. 303, 102 Am.St.Rep. 283; Contracts, 
Restatement, § 598. 

The law generally leaves the parties to an illegal contract where 
it finds them. But there are certain exceptional cases in which a 
party to an illegal contract will be relieved and will be permitted 
to recover the money or consideration which he has given. Such 
are cases where the plaintiff is not in pari delicto (equal fault), or 
where he repudiates the transaction before the illegal purpose is 
consummated, or where the contract was prohibited merely for his 
protection. Contracts, Restatement, §§ 599, 604. See Reiner v. 
North American Newspaper Alliance, 181 N.E. 561, 259 N.Y. 250, 
83 A.L.R. 23. Relief is also extended to cases where, after the 
execution of the void contract a new duty arises from the actual 
receipt of money or goods, as the profits of the transaction, and is 
separable from it. The doctrine of illegality of contracts is not 
intended as a shield for injustice or dishonesty, or as a privilege 
to fraud in subsequent dealings. 


Q. 137. A, who has been indicted for an offense, is assured by 
B that for $1,000 B can buy off the prosecution. A delivers $1,- 
000 to B for such purpose. While the money is still in B’s hands, 
A sues B for its return. Can the action be maintained? 


A. A person who places money in the hands of an agent to be 
disbursed for an illegal purpose does not necessarily forfeit his 
right to the money. He may require the agent to return so much 
of the money as has not been used for the unlawful purpose. Ware 
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v. Spinney, 91 P. 787, 76 Kan. 289, 13 L.R.A.(N.S.) 267, 13 Ann. 
Cas. 1181; Wassermann v. Sloss, 49 P. 566, 117 Cal. 425, 38 L.R. 
A. 176, 59 Am.St.Rep. 209 (stocks advanced for bribery of officials) ; 
Contracts, Restatement, § 605. Where the illegal part of an agree- 
ment is wholly unexecuted, a locus penitentie is allowed, to repent 
and recover money paid or goods delivered. 


SECTION 11—DISCHARGE OF CONTRACTS 


Q. 138. A defaulted upon a certain contract which he had made 
with B. Thereafter A agreed with B to pay him $1,000 in satisfac- 
tion of the breach. Subsequent to the making of this agreement, 
but prior to the payment of any part of the $1,000, B brought an 
action against A for the original breach of contract, claiming dam- 
ages in the sum of $5,000. A pleaded an accord and satisfaction. 
Judgment for whom? 


A. Judgment for B. The facts in this case involve what is 
known as an executory accord. When parties enter into an agree- 
ment for the cancellation of an old claim which one has against 
the other, the agreement contains an implied term that the old 
claim or obligation will not be cancelled until the new agreement 
has been fully executed by performance. Such an agreement is 
called an accord. The party who is to receive performance of the 

“accord cannot be compelled to accept such performance, and so 
long as there has been no performance of the accord he retains 
all of his.rights under the original contract. Kromer v. Heim, 75 
N.Y. 574, 31 Am.Rep. 491; Long v. Scanlan, 31 S.E. 436, 105 Ga. 
424; Hayes v. Allen, 35 N.E. 852, 160 Mass. 286, 39 Am:St.Rep. 
474; Contracts, Restatement, § 417. If the agreement of accord 
is fully performed, or executed, or, in other words, if there is an 
accord and satisfaction, the old obligation or claim is cancelled. 
Byrne v. Padden, 162 N.E. 20, 248 N.Y. 243; Contracts, Restate- 
ment, § 417. 

The parties may, by express agreement or by other indication 
of intent, substitute the promises under the new contract in full 
satisfaction and substitution for the old claim or obligation. In 
such cases the courts give effect to the new agreement as cancelling 
the old claim or obligation. It has been held that the parties usual- 
ly intend a substitution of the new contract for the old where the 
old claim or obligation is both unmatured and unliquidated. Band- 
man v. Finn, 78 N.E. 175, 185 N.Y. 508, 12 L.R.A.(N.S.) 1134; 
Byrd Printing Co. v. Whitaker Paper Co., 70 S.E. 798, 135 Ga. 865, 
Ann.Cas.1912A, 182; Bell v. Pitman. 136) 5, W,, 1026, 143° Ky. 521, 
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35 L.R.A.(N.S.) 820; Contracts, Restatement, §§ 418, 419. In 
other situations, however, there is usually a presumption that 
the parties do not intend the new agreement to be in full substi- 
tution for the old, but merely that the new agreement shall be an 
agreement of accord which does not cancel the old obligation or 
claim until performance of the accord has been given. Williston, 
Contracts, § 1847; Contracts, Restatement, § 419. 

If the debtor refuses to perform an executory agreement of ac- 
cord, some courts permit the creditor to enforce the original ob- 
ligation or to sue for breach of the new agreement. Wenz v. Mey- 
ersohn, 68 N.Y.S. 1091, 59 App.Div. 130; Stanly v. Buser, 185 P. 
39, 105 Kan. 510, 10°A:1L,.R. 218; Shubert v. Rosenberger (C.C.A.) 
204 F. 934, 45 L.R.A.(N.S.) 1062; Contracts, Restatement, § 417. 


Q. 139. A owed B $1,000, which was past due. A, B, and C en- 
tered into an oral agreement by the terms of which C promised 
to pay B $500 and in consideration of that promise B released A 
from all liability. What liability, if any, thereafter existed on the 
part of A? On the part of C? 


A. No liability exists on the part of A, because by novation C 
has been substituted as debtor in A’s place. In order to execute 
a novation, there must be either an express or implied agreement 
on the part of the creditor to substitute the new debtor in place 
of the original debtor, and also an express or implied agreement . 
to release or discharge the original debtor. B may agree with C 
to accept the promise of C in satisfaction of A’s debt. It would 
seem that A’s assent is unnecessary. Klinkoosten v. Mundt, 156 
N.W. 85, 36 §.D. 595, L.R.A.1918B, 111, 

The mere assent of a vendor to an agreement by an assignee of 
the purchaser’s contract to assume the liabilities under the con- 
tract does not constitute a novation which releases the assignor. 
In such a case, the assignee merely becomes an additional debtor. 
The release of the original debtor, may, however, be implied from 
conduct and circumstances. T. W. Stevenson Co. v. Peterson, 157 
N.W. 750, 163 Wis. 258, L.R.A.1918B, 105. 


SECTION 12.—STATUTE OF FRAUDS 


Q. 140. What contracts are required to be in writing under the 
statute of frauds? 


A. All contracts may be oral, and made by mere word of mouth, 
except such as are especially required by statute to be evidenced 
by some note or memorandum in writing, signed by the party to 
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be charged. These statutes are known as “statutes of frauds.” 
The English statute of frauds, which was enacted by Parliament 
in 1676, has been substantially re-enacted by most of the American 
states, and provides that certain contracts shall be unenforceable, 
unless there is some sufficient memorandum of the contract in 
writing. The principal classes of such contracts are: 

(1) Contracts for the sale of real property, or any interest in 
land, though leases for one year or less are usually excepted. 

(2) Contracts for the sale of goods over a certain value, varying 
from $50 to $2,500. Several states do not have this provision at all. 
Exceptions are usually made in case the buyer accepts and receives 
part of the goods, or pays some part of the purchase price. 

(3) Contracts of guaranty to answer “for the debt, default, or 
miscarriage of another”; i.e., to be secondarily responsible for an- 
other’s obligation. 

(4) Contracts which by their terms are not to be performed 
within the space of one year from the time of making; but if such 
contract be capable of being fully performed within one year, or 
(in most jurisdictions) if the contract is fully executed on one side, 
the statute does not apply. 

(5) Contracts in consideration of marriage, except mutual prom- 
ises to marry. x 

The requisite memorandum may be found in letters, telegrams, 
and different papers, if they are connected together by reference 
or internal evidence. In many states, other contracts also require 
written evidence, as, for example, a promise to pay a debt barred 
by the statute of limitations or by bankruptcy, building contracts, , 
contracts to leave property by will, real estate brokers’ employ- 
ment contracts, and others. 


Q. 141. A was orally employed by B on September 22, 1934, 
for a period of one year, the employment to commence on the fol- 
lowing day. A was discharged in March, and sued for breach of 
the contract of employment. B pleads a statute of frauds provid- 
ing that every Oral contract is void which “by its terms is not to 
be performed within one year from the making thereof.” Is this 
a good defense? 


A. No. The test is whether the contract may be fully per- 
formed within one year from its making. It is almost universally 
recognized by statute or court decision that fractions of days are 
eliminated in computing time. Since the contract in this case was 
made sometime during the day of September 22d, it is deemed to 
have been made at the close of that day, or at midnight separat- 


266 . CONTRACTS § 12 


ing September 22d and September 23d. The performance of A’s 
services would be completed at the end of the business day on 
September 22, 1935, one year later. The contract would therefore 
be fully completed within one year after the time: of its making. 
If the oral contract had provided that the services were to begin 
more than one day after the making of the contract, a claim that 
it was invalid would be well taken. Prokop v. Bedford Waist & 
Dress;Co.5 1735 NY 5:92, 105* Mise:573, affirmed 176 NVY- S376; 
187 App.Div. 662; Dykema v. Story & Clark Piano Co., 190 N.W. 
638, 220 Mich. 600, 27° A. R660 3-7 Minn Law Rev: 356; Con- 
tracts, Restatement, § 198. 

An oral contract to support another person for thirteen months 
is invalid, while a promise to support another person for life is 
valid, because the latter is an indeterminate period which may 
be fully completed within a year. Although in the former case the 
promisor may be excused by the death of the promisee prior to 
the expiration of the thirteen months, he will not have performed. 
Eiseman v. Schneider, 37 A. 623, 60 N.J.Law, 291. 


Q. 142. A met B and said to him: “I will give you $5,000 cash 
for your farm, the stable on it, and the horses contained in the 
stable. Here is $1,000 to bind the bargain.” B said: “I accept, and 
will give you a deed of the real estate and a bill of sale of the 
horses tomorrow at 10 a.m.” A replied: “All right; I will give 
you the balance of the money then.” B took the $1,000 and on 
the next day tendered the deed and bill of sale as agreed, but A 
refused to complete his purchase and demanded the return of his 
$1,000. What are the rights of the parties? 


A. cannot recover the $1,000. The contract in this case is 
required to be in writing. The fact that the contract covers 
personal property as well as real property does not make it any the 
less invalid, and the invalidity extends to the personal property as 
well as to the real property. Harsha v. Reid, 45 N.Y. 415; Trai- 
man Vv. Rappaport. (C.CiAL), 41°F iZd)\356, 71) AER 475: Con- 
tracts, Restatement, § 221. Ordinarily, a person who pays money 
pursuant to the terms of an agreement condemned by the statute 
of frauds may recover the money paid. Stowe v. Fay Fruit Co., 
265 P. 1042, 90 Cal. App. 421; King v.. Bird; 222-N.W..183,+245 
Mich. 93; Hooper v. First Exchange Nat. Bank (C.C.A.) 53 F.(2d) 
593. But it is essential in such an action to show that the party 
who is seeking to recover the money paid was ready and willing 
to perform the contract and that the other party has refused to 
give performance. Since A has repudiated the contract in the 
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instant case, he is unable to comply with this condition and is 
therefore unable to recover his deposit. Laffey v. Kaufman, 66 P. 
471, 134 Cal. 391, 86 Am.St.Rep. 283; Galvin v. Prentice, 45 N.Y. 
162, 6 Am.Rep. 58; Collier. v. Coates, 17 Barb.(N.Y.) 471; Con- 
tracts,” Restatement, §$' 217, 35. 


Q. 143. A orally agreed with B to give B $26 per ton for 100 
tons of pig iron, and to make payment upon delivery. The next 
day A sent an agent to obtain the iron, but B refused to make de- 
livery. A then tendered to B $2,600 in cash and demanded the 
iron. B still refused to deliver it. The next day B sold the 100 
tons of iron to L for $32 per ton. What relief, if any, can A 
obtain? 


A. Under the provisions of the Uniform Sales Act, a contract to 
sell or a sale of any goods or choses in action of the value of 
$500 or more is not enforcible by action, unless the buyer ac- 
cepts part of the goods sold and actually receives the same, or gives 
something in earnest to bind the contract, and in part payment, or 
unless some note or memorandum in writing of the contract is 


' signed by the party to be charged or his agent. Since B has not 


signed any memorandum in writing, and nothing has been done 
to satisfy the statute by acceptance and receipt, or part payment, A 
cannot obtain any relief. The amount has been changed to $50 
in Maryland, Minnesota, New York, Oregon; Vermont, Wiscon- 
sin, and Wyoming; to $100 in Connecticut and Michigan; to $200 
in Nevada; to $2500 in Ohio; in Iowa to all sales. 


Q. 144. S was employed by T in a position for life at a good 
salary. D orally agreed to employ S for a larger salary for ten 
years, and to execute a written agreement to that effect. D re- 
quested S to give up his life position at once and enter D’s serv- 
ice under the oral agreement, which S did. After S had served a 
number of months, D discharged him without cause. To S’s suit 
for ddmages, D pleads the statute of frauds and that the contract 
was not to be performed within one year. Judgment for whom? 


A. It has been held in a California case that the statute of frauds 
cannot be set up where the effect would be to perpetrate a fraud. 
S was induced by D to resign his former position, which he could 
not regain, and this created an estoppel which prevented D from 
setting up the shield of the statute to repudiate his oral agreement. 
Seymour v. Oelrichs, 106 P. 88, 156 Cal. 782, 134 Am.St.Rep. 154; 
Notten v. Mensing, 45 P.(2d) 198, 3 Cal.(2d) 469; Tuck v. 
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Gudnason (Cal.App.) 54 P.(2d) 88; Mitchell Camera Corp. v. 
Fox Films (Cal.) 59 P.(2d) 127; 20 Cal.Law Rev. 663. 

Part performance of a contract for the sale of land by change 
of possession takes the case out of the statute of frauds in equity. 
In general, however, mere part performance of a contract, when 
entire performance cannot be made within a year, is not sufficient 
in and of itself to take the contract out of the statute of frauds, al- 
though full performance within one year by one party generally 
will do so. Brown v. Wisconsin Granite Co., 201 N.W. 555, 47 S.D. 
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SECTION 1.—FORMATION AND SEPARATE PERSONAL- 
ITY; LIMITATIONS ON ENTITY PRIVILEGE 


Q.1. A client informs you that the partnership of which he is a 
member wishes to incorporate its business, the manufacture of 
hardware, with a factory in Connecticut and a main office in New 
York. He requests you to procure, the formation of a corporation 
in Delaware or in the most advantageous jurisdiction. What mat- 
ters will you take into consideration in determining the state un- 
der the laws of which you will have the firm incorporate? 


A. In general, a corporation should be created under the laws of 
the state in which its principal business is to be carried on, unless 
certain. advantages and privileges are needed which can be ac- 
quired only under the laws of another state. Sometimes a hold- 
ing company in one state, with a small operating company in 
others, may be advisable. Delaware statutes are especially liberal, 


-but the cost of maintaining a statutory office and resident agent in 


that state as well as making annual reports, filing amendments, 
complying with the Federal Securities Act (15 U.S.C.A. § 77a et 
seq.) and paying the annual franchise tax there may make it in- 
advisable. In some states the fees for incorporating are small and 
there is a moderate annual franchise or license tax. The most 
important matters to be considered include, in general: 

(1) Fees and taxation, including filing or incorporation fees (us- 
ually based on number or amount of shares authorized), annual 
franchise tax or income tax on the corporation, taxes on sharehold- 
ers, such as inheritance tax on shares held by nonresidents, and 
stamp taxes on the issue and transfer of stock. 

(2) Requirements as to the issue of shares, such as the valuation 
of consideration which will make shares fully paid up; also liber- 
ality of the Blue Sky Law or Corporate Securities Act regulating 
security issues. 

(3) Convenience of operation, such as requirements as to qual- 
ifications and residence of directors; directors’ and shareholders’ 
meetings out of the state; powers in the directors to act without 
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vote or assent of shareholders; power of delegation of the directors’ 
authority to an executive committee, an important item in large 
corporations, with directors scattered over the country. 

(4) Ease of making corporate changes, such as change of num- 
ber of directors; consolidations and mergers; dissolutions; sales 
of entire assets; the increase or decrease of stock; the amendment 
of the articles as to the rights of preferred shareholders. 

(5) Limitations on power of the corporation as to declaration of 
dividends and the purchase of its own shares and shares of other 
corporations. 

(6) Liabilities imposed by statute on directors and shareholders 
for debts of the corporation, etc. 

(7) Right to remove cases to the federal courts as a foreign cor- 
poration having citizenship in another state. 7 

(8) The reputation of the state as to corporate legislation; also 
the care with which the corporation statutes have been worked out 
, to meet the needs and convenience of business. See 19 Fletcher, 
Corporations [1933] §§ 8877, 8881; Douglas and Shanks, “Cases 
and Materials on the Law of Eanes Business Units” (1931) pp. 
1157-1168. 


Q. 2. Give a concise statement of the steps you would take to 
organize an ordinary business corporation for your clients to make 
it fully organized and ready for business as a corporation. 


~ 


A. The student should consult the statutes of his own state. The 
various steps usually required are as follows: 

(1) Drafting the articles\or certificate of incorporation, the con- 
stitution of the corporation. 

(2) The signing of this incorporation paper by the requisite num- 
ber of incorporators; acknowledgment of the signatures before a 
notary public. 

(3) The filing or recording of the articles or certificate with the 
secretary of state and the payment of the organization fees. 

(4) The filing or recording of a certified copy of the articles or 
certificate with the county soit or other county official of the 
county in which the principal office is located. 

(5) In a few states, the publication of the articles or certificate 
and the filing of proof of publication. 

(6) In a few states the articles must be approved by some court 
or commissioner béfore filing. 

(7) The election of directors by the shareholders and holding of 
organization meetings by shareholders and directors. 
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(8) The securing of a permit or license to do business from the 
commissioner of corporations or secretary of state and perform- 
ance of other conditions precedent to the transaction of business 
are sometimes provided for. 

(9) A permit from the commissioner of corporations under the 
Blue Sky Law may be required before the corporation can take 
subscriptions or sell stock or securities to the public. 

(10) Compliance with the requirements of the Federal Securi- 
ties Act of 1933 as amended (15 U.S.C.A. § 77 a et seq.) as to the 
use of the mails or means of transportation or communication in 
interstate commerce to sell or offer to buy securities or to trans- 
mit any prospectus or any security for sale. 

(11) Some New England statutes require an organization meet- 
ing, the election of officers, the subscription of stock, the payment 
of a certain proportion thereof, and a report or certificate of such 
organization as a condition precedent to the right to commence 
business. 

Ballantine, Manual of Corporation Law and Procedure (1930) chap. XXIII, 


Procedure in Organization of Corporations, § 295. 
19 Fletcher, Corps.(1983) §§ 8894-8918, 8939, 9216. 


Q. 3. What matters do the corporation acts usually require to be 
set forth by the articles or certificate of incorporation, the filing of 
‘which is the principal step in forming a corporation? 


A. Requirements vary, but the articles or certificate of incorpo- 
ration must usually set forth: 

(1) The name of the corporation, which must not conflict with a 
name already appropriated. 

(2) The purposes or lines of business for which it is formed. 

(3) The authorized capital structure, the number of shares, and 
whether or not they shall have a par value, the different classes 
of shares, common or preferred, and the preferences and restric- 
tions thereof. 

(4) The principal place of business or office. 

(5) The duration of corporate existence, which in many states 
may be perpetual. 

(6) The number of directors, usually not less than three, with 
the names and addresses of directors for the first year under some 
laws. 

(7) The names and addresses of the incorporators, and some- 
times the amount of stock for which each subscribes. 

(8) The amount of subscribed and paid-in capital with which 
the corporation will commence business, under some laws. 

Ba.PrRos.Law (2p Ep.)—18 
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(9) Other provisions are required or permitted, such as limita- 
tion of the amount of indebtedness authorized, limitation of stock- 
holders’ liability, etc. 

(10) Execution and acknowledgment. 

19 Fletcher, Corps.(1933) chap. 68, §§ 8894-8913. 


Q.4. A statute permitted joint-stock companies to sue and be 
sued, and to make contracts and conveyances, in the company name. 
The X Real Estate Association was organized as a joint-stock com- 
pany by written agreement and managed by a board of trustees. 
It issued shares and certificates of stock, which were transferable. 
The statute provided that such associations should not be dissolved 
by the death of any associate, that the interest of each should. be 
assignable, and that upon such assignment the assignor should 
cease to be liable for any of the obligations of the associates, (1) 
A franchise tax is payable by “every private corporation.” May 
this tax be collected from the X Real Estate Association? (2) 
May A, B and C, shareholders, be sued individually for a debt of 
the association? 


A. (1) Is the X Real Estate Association a “private corpora- 
tion’? Probably not for purposes of this franchise tax act. A 
corporation may doubtless be created by a statute giving certain 
associations the essential powers and privileges of a corporation, 
without saying that they are to be corporations. The X Associa- 
tion is given most of the corporate attributes or incidents, except 
that of limited liability. It would seem, therefore, to be technical 
ly only a statutory joint-stock company, a peculiar species of part 
nership, as the debts of the company are.still the joint individua’ 
debts of the associates. People ex rel. Winchester v. Coleman, 31 
N.E. 96, 133 N.Y. 279, 16 L.R.A. 183; In re Jones’ Estate, 65 N.E. 
5700 172.N. Ne07 53 GOER A? 476: 

Some cases hold that joint-stock companies under such legisla- 
tion as that of New York are practically corporations for certain 
purposes, despite the lack of the important corporate attribute of 
limited liability. Roberts v. Anderson (C.C.A.) 226 F. 7; Hibbs 
v. Brown, 82 N.E. 1108, 190 N.Y. 167. Recent federal and state 
revenue acts are so drawn as to include with corporations, associa- 
tions, joint-stock companies and business trusts for purposes of 
income and certain other taxes. Hecht v. Malley, 265 U.S. 144, 
44 S.Ct. 462, 68 L.Ed. 949; Helvering v. Combs, 56 S:Ct. 287, 296 
U.S. 365, 80 L.Ed. 275; Morrissey v. Commissioner of Int. Rev., 
56 §.Ct. 289, 296 U.S. 344, 80 L.Ed. 263; 84 Univ.Pa.Law Rev. 666. 

(2) Every shareholder in an unincorporated joint-stock company 
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is, in the absence of statute, liable for the whole of the company’s 
debts, obligations and liabilities, notwithstanding any stipulation in 
the organization agreement that he shall be liable to no greater ex- 
tent than the amount invested in his shares or for his proportion 
of the debts and liabilities according to the number of shares held 
by him. Such a provision as to limitation of liability is operative 
only as between the shareholders themselves unless incorporated 
in the contract with the creditor. Earlsboro Gas Co. v. Vern H. 
Brown Drilling Co., 52 P.(2d) 730, 735, 175 Okl. 320. 


Q:5. The property and business of the Lone Star Oil Company 

are vested in trustees, beneficial interests therein being divided into 
‘common and preferred shares represented by transferable certifi- 
cates. The declaration of trust provides that the trustees shall have 
full powers of management, but may not bind the shareholders per- 
sonally, and shall expressly stipulate with all contracting parties 
that they “shall look only to the funds and property of the trust.” 
The trustees hold office for one-year terms, being elected thereto. 
annually at a meeting of the common shareholders; but at a spe- 
cial meeting, called for the purpose, the common shareholders may 
by a three-fourths vote remove the said trustees at any time or 
give binding instructions to them in the conduct of the business. 
In case the 7 per cent. cumulative\annual dividends on the pre- 
ferred shares fall in arrears, it is provided that the aforementioned 
voting powers shall vest exclusively in the preferred sharehold- 
ers, and so continue until such arrears are paid up. Since 1929 the 
company has paid no dividends, and the preferred shareholders have 
exercised the above voting powers. The trust may be terminated 
at any time by a majority vote of both classes of shareholders. In 
1930 P drilled some wells for the company under a written con- 
tract signed by the trustees on behalf of the Lone Star Oil Com- 
pany, but containing no stipulation exempting the shareholders 
from liability. In fact, P did not know of this provision in the 
declaration of trust. By statute the liability of partners is made 
joint and several. (1) May P sue A, a common shareholder, for the 
contract price? (2) May he sue B, a preferred shareholder? 


A. Both the common and preferred shareholders would probably 
be individually liable for the debts of the company. By the gen- 
eral rule, the personal liability of the shareholders or beneficiaries 
of a business trust turns on the reservation to them of control over 
the trustees. Where a business is conducted under a declaration 
of trust, with the management exclusively vested in trustees, there 
is by the weight of authority no partnership liability. Goldwater v. 
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Oltman, 292 P. 624, 210 Cal. 408, 71 A.L.R. 871, noted in 19 Cal. 
Law Rev. 42; Brown v. Bedell, 188 N.E. 641, 263. N.Y. 177, 
1 Univ. Chicago Law Rev. 815. But if the shareholders are given, 
in addition to the right to receive dividends and to share in the 
final distribution when the business is wound up, the powers by 
the terms of the trust, (1) to elect trustees at stated intervals, if in 
combination with power, (2) to remove trustees, (3) to alter or 
amend the declaration of trust, (4) to terminate the trust, or (5) 
above all, to give binding instructions to the trustees in the con- 
duct of the business, then the trustees may be regarded as agents, 
not principals, and the shareholders as principals or partners, being 
co-owners of the business and having control over its management. 
Neville v. Gifford, 136 N.E. 160, 242 Mass. 124; Magruder, “Posi- 
tion of Shareholders in Business Trusts,” 23 Columb.Law Rev. 423. 

In Texas, Florida and a few other states it is held that, regard- 
less of lack of control, immunity from individual liability can be 
accomplished only through the statutory methods of incorporation 
or limited partnership. Thompson v. Schmidt, 274 S.W. 554, 115 
Tex. 53. It is doubtful in some jurisdictions whether the bene- 
ficiaries would be regarded as controlling the business by reason 
' of the mere paper power to alter, amend or terminate the trust, or 
to elect trustees alone. Frost v. Thompson, 219 Mass. 360, 106 N. 
E. 1009; Gutelius v. Stanbon (D.C.Mass.) 39 F.(2d) 621, 625; Sim- 
son v. Klipstein (D.C.N.J.) 262 F. 823; Magruder, 23 Columb.Law 
Rev. 433, 443; Douglas, 38 Yale Law J. 720, 741; 37 Yale Law 
i fate Be ag) Stee 

(2) It would seem that nonvoting preferred shareholders who 
have no powers of control would not in the majority of states be 
liable as partners, even though the common shareholders in the 
same trust might be. But when the contingent voting rights of the 
preferred shares vest in actual control the holders would become 
liable for the debts, at least those incurred while they were au- 
thorized to exercise a controlling voice in the conduct of the busi- 
ness. See Magruder, 23 Columb.Law Rev. 439-441. 

(3) If persons dealing with trustees have notice of provisions 
that the trustees have no authority to pledge the personal credit 
of the shareholders, the shareholders, even if they reserve control, 
will generally be protected on doctrines of agency or estoppel. 2 
Univ. of, Chic.Law Rev. 328; 1 Univ. of Chic.Law Rev. 815. 


Q.6. A partnership engaged in business in Baltimore sells its 
good will and enters into a valid contract with its competitor, P, 
a Maryland corporation, whereby the partnership agreed not to 
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sell goods in certain territory in competition with the corporation. 
Shortly thereafter the members of the firm and others formed a 
corporation, D, under the laws of Delaware for the purpose of 
carrying on the same general business, which announced its in- 
tention to handle the same goods formerly sold by the firm, and 
in the district in which the partners had bound themselves not 
to sell. The Maryland corporation thereupon filed a bill in equity 
to restrain the D company from entering into competition, aver- 
ring that any such action would amount to a breach of a lawful 
contract, for which there is no adequate remedy at law. Should an 
injunction be granted against the Delaware corporation? 


A. Yes. A corporation would not ordinarily be bound by con- 
tracts entered into by its shareholders or incorporators, as it is a 
separate person or entity. But the privilege of separate capacity 
and liability must not be abused. If A agrees not to compete with 
B in connection with the sale of the good will of his business to 
B, and then organizes a corporation with the fraudulent purpose 
of continuing and carrying on the same business through the 
medium of the corporation, this evasion will not be allowed to 
succeed. The corporation itself will be enjoined, if it appears that 
it is being used as a cover or device to evade the obligations of its 
members or organizers as individuals. Beal v. Chase, 31 Mich. 
490; Arctic Dairy Co. v. Winans, 255 N.W. 290, 267 Mich. 80, 94 
A.L.R. 334, 349; 47 Harv.Law Rev. 135. 


Q.7. The A Corporation contracted with P Union to employ only 
Union men and maintain a “closed shop.” In order to continue 
the same business with an open shop, the corporation discharged 
its men, discontinued its business, and dissolved. The former 
shareholders then organized Corporation B which carried on busi- 
ness with the same shareholders, officers and property but em- 
ployed non-Union men. P filed a bill against the new corporation 
to enjoin the violation of the contract for a closed shop. Is B 
liable? 


A. In most jurisdictions the attempted evasion of A’s contractual 
obligation by the formation of, a new corporation B would be re- 
garded as a mere subterfuge and B Corporation would be held 
bound by the contract of A as in reality a continuation of it. But 
it has been held in Massachusetts in a similar case that, despite the 
motive to escape an existing obligation, Corporation B was not 
bound by the contract of Corporation A. Berry v. Old South 
Engraving Co., 186 N.E. 601, 283 Mass. 441, noted 32 Mich.Law 
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Rev. 551; 47 Harv.Law Rev. 135; 18 Minn.Law Rev. 597. Cf. 
Dairy Co-operative Ass’n v. Brandes Creamery, 30 P.(2d) 338, 147 
Or. 488; Arctic Dairy Co. v. Winans, 255 N.W. 290, 267 Mich. 80, 
04 A.L.R. 334. 


Q.8. A, B and C organize the X corporation to carry on the 
business of buying and selling automobiles, each taking one-third of 
the shares. After the company had been in operation for some 
time and was indebted to a considerable extent, A purchased the 
shares of B and C, thereby becoming the owner of all the shares 
of the corporation, and continued to carry on the business of 
the corporation as theretofore, keeping up the separation of the 
corporate affairs, and intending as soon as he could to dispose 
of a portion of the shares. An employee was injured in the course 
of his employment, and brings suit against the X corporation and 
also against A to recover for such injuries, basing his right to re- 
cover against A upon the ground that A was the sole stockholder 
of the corporation at the time of the injury. Can he recover 
against A? 


A. No. By the majority view the mere fact of being a “one 
man company” is not sufficient to make the sole stockholder per- 
sonally lable for contracts or torts of the corporation. He may 
incorporate for the very purpose of escaping personal liability. No 
fraudulent abuse of the corporate privilege is shown here to justify 
disregard of the separate corporate capacity. A has not confused 
the corporate affairs with his personal affairs or conducted the 
business as if it were his own. Elenkrieg v. Siebrecht, 144 N.E. 
519, 238 N.Y. 254, 34 A.L.R. 592; Erkenbrecher v. Grant, 200 P. 
641, 187 Cal. 7; 45 Harv.Law Rev. 1084. But compare Russell 
Lumber & Supply Co., Inc., v. First Nat. Bank of Russell, 90 S.W. 
(2d) "372, 202) Ky. 388.0 


/ 

Q. 9. P desired to borrow $50,000 upon his real estate to meet 
pressing obligations. The rate of 6 per cent., the maximum which 
might be exacted from an individual borrower under the usury law 
of the state, would not satisfy the prospective lender, D. Under 
the statute, however, a corporation could not plead the defense 
of usury. At the suggestion of the lender, P formed a corporation 
bearing his own name with the abbreviation “Inc.” which took title 
to his property, mortgaged it to D and agreed to pay a very large 
bonus in addition to 6 per cent. interest. The mortgage has been 
foreclosed. P now seeks to set aside the foreclosure sale on the 
ground that the mortgage was usurious and void and that the cor- 
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‘porate form was used to cover up an evasion of the usury law for 
what was in substance a loan to the individual who owned all the 
stock. What decision? 


A. P should be denied relief against the corporate mortgage. 
The question here is whether the transaction was consummated 
for the purpose of evading the usury law and violating it by a sub- 
terfuge. Would disregarding the corporate entity promote some 
public policy or remove the cloak or cover for illegality or other- 
wise further the interests of justice? The usury statute permits a 
corporation to make a contract which would be illegal if made by 
an individual. The law has not been evaded, but followed to ac- 
complish the desired result. P did not borrow the money in‘his 
individual capacity. No oppression of P is shown and no inequit- 
table result follows from the recognition of the separate corporate 
capacity, but quite the contrary. Jenkins vi Moyse, 172 N.E. 521, 
254 N.Y. 319, 74 A.L.R. 205, 211, note. P cannot set up his own 
abuse of the corporate entity, if any, to repudiate an obligation 
which he incurred with the aid of it. peas 

Silberman v. Isaac Cades, Inc., 153 A. 473, 107 N.J.Eq. 574. 
See, however, Western States Acc. Corp. v. Frank D. Tuttle, Inc., 290 P. 
574, 210 Cal. 51; Arthur R. Jones Syndicate v. Commissioner (C.C.A.) 23 


F.(2d) 833; Notes, 30 Columbia Law Rev. 1075; 16 Cornell Law Quart. 
90; 15 Minn.Law-Rev. 112. 


Q. 10. Bressman incorporated his real estate business as Bress- 
man, Inc. The entire authorized shares were issued to Bressman 
‘except for two qualifying shares nominally held of record by two 
other directors. Blackacre, a tract of land, was bought by the cor- 
poration and carried as a corporate asset on the books of the cor- 
poration which were kept separately from Bressman’s personal ac- 
counts. Bressman was president, director and sole shareholder of 
B, Inc., which was an instrumentality by which he carried on his 
real estate business. Bressman died leaving 4 will in which he de- 
vised the real property known as Blackacre to P, his niece. The 
corporate debts can barely be paid by the corporate assets, but 
Bressman himself left a huge fortune in addition to his shares in 
the corporation, much more than sufficient to pay all his own debts, 
all the corporate debts and all the legacies in his will. May P 
compel the executors of Bressman’s will to execute and deliver her 
a deed of Blackacre? 


A. The question is whether the devise by the sole shareholder 
of B, Inc., can be given effect on account of the control and sub- 
stantial identity of the shareholder and the corporation, which 
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he used as an instrumentality to do his real estate business. In or- 
der to uphold the devise the sole shareholder must be deemed to 
be the real owner of the corporate property by a disregard of the 
separate corporate entity. Some courts have felt justified in giv- 
ing effect to such a devise, somewhat as in case of a transfer by 
the sole shareholder prior to his death. But the legal title is not 
transferred by the will itself and P can only take subject to the 
rights of the corporate creditors. In some states the corporation 
could be compelled to convey to P, if the real estate were not need- 
ed to pay the corporate debts. The corporate creditors, however, 
have no claim to be paid out of B’s individual estate. Blackacre 
will, therefore, have to be sold to pay the corporate debts and the 
devise will fail. 


Matter of Winburn’s Will, 240 N.Y.S. 208, 186 Mise. 19. 

Fidelity Union Trust Co. v. Van der Roest, 166 A. 918, 113 N.J.Eq. 368. 
Jackson v. M. H. Thomas Inv. Co. (C.C.A.) 46 F.(2d) 252. 

82 University of Pennsylvania Law Review, 404, note. * 


Q.11. D and E, partners in a profitable shoe business, decided 


to incorporate in order to enable them to carry on their business _ 


with limited liability. The assets and business of the firm were 


transferred to D & E, Inc., at a considerable overvaluation as. 


payment for all of the authorized shares of the corporation and also 
for $50,000 in bonds secured by a first mortgage on all the assets 
of the corporation. The corporation subsequently failed and D and 
E claimed priority for their bonds over P and other general credi- 
tors in the resulting bankruptcy. P objects to the allowance of 
the claim of D and E on their bonds on the grounds: (1) That 
the corporation was a mere instrumentality of D and E, the sole 
owners of its shares; (2) that the corporate privilege was abused 
when D and E sought to gain an unfair advantage over subse- 
quent creditors for capital invested in the business by taking bonds 
secured by mortgage. What decision? 


A. There are decisions which permit a sole shareholder to prove 
his claim for advances to his corporation in competition with other 
creditors. Salomon v. A. Salomon & Co., Ltd., [1897] A.C. 22. A 
bona fide loan may be made by controlling shareholders. But 
courts will scrutinize the good faith and fairness of a device by 
which the owners of a business seek to be able to withdraw their 
stake therein and gain an unfair advantage by putting the cor- 
porate assets beyond the reach of prospective creditors. See Mor- 
row v. Nashville Iron & Steel Co., 10 S.W. 495, 87 Tenn. 262, 3 
L.R.A. 37, 10 Am.St.Rep. 658. If the shareholders who organize 
the corporation overvalue the assets sold by them and furnish the 
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capital needed by the business as a loan, they may well be denied 
the right thus to change their status from shareholders to that of 
creditors. Albert Richards Co., Inc., v. The Mayfair, Inc., 191 
N.E. 430, 287 Mass. 280; Dollar Cleansers & Dyers, Inc., v. Mac- 
Gregor, 161 A. 159, 163 Md. 105. The same situation sometimes 
arises in the case of a loan by a parent corporation to its subsidiary 
corporation where the subsidiary is found to be a mere instrumen- 
tality of the parent corporation. 


New York Trust Co. vy. Island Oil & Transp. Corp. (C.C.A.) 56 F.(2d) 580. 
Centmont Corp. v. Marsch (C.C.A.1) 68 F.(2d) 460. 
Commerce Trust Co. y. Woodbury (C.C.A.) 77 F.(2d) 478, 487. 
Notes 32 Mich.Law Rev. 121, Advances by parent to subsidiary subordinated 
ah Lp aE 46 Harv:Law Rev. 823; 82 U.Pa.Law Rev. 868; 45 Yale 
w J. : } 


Q.12. D, the sole shareholder of the T Co., owed the P bank 
$1,500 on a personal note. The T Co. had a deposit in the D bank 
of $1,549. The bank failed and is in receivership. D wishes to set 
off the claim of the T Co. against the bank’s claim on the note owed 
by him. Should the set-off or counterclaim be permitted? 


A. Probably not. The issue raised is whether the facts present 
a situation where the sole shareholder of a corporation may set 
off a corporate claim in a suit against him on a personal note. It 
may be argued for D that in substance the bank owes him as sole 
owner of the corporation more than he owes the bank on the note 
and that it is unjust to let the bank collect from him when his 
corporation cannot collect in full its deposit from the insolvent 
bank. But D, the sole shareholder, is not the T Co. He does not 
own its rights of action and cannot sue upon them. In general a 
demand to be the subject of a set-off or counterclaim must be due 
from the plaintiff to the defendant.. Corporate titles and claims 
must be kept free from complication with the individual affairs of 
the shareholder. Allowance of D’s set-off would give him an unfair 
advantage over other creditors of P, the insolvent bank. 

Gallagher v. Germania Brewing Co., 54 N.W. 1115, 538 Minn. 214. 

State v. Weston Bank, 251 N.W. 164, 125 Neb. 612. | 

8 Univ. of Cincin.Law Rev. 348; 19 Iowa Law Rev. 624; 34 Columb.Law 
Rev. 764; 14 C.J., Corporations, § 16. 

It has been held, however, that where a corporation seeking to 
recover on a note was organized by one C for the transaction of 
his personal business, a note given by C to the defendant was a 
proper ground of counterclaim or set-off, where C was the real 
party in interest in the corporation, and he had confused his per- 
sonal and his corporate affairs. The separation of corporate and 
personal affairs was disregarded. Western Securities Co. v. Spiro, 


221 P. 856, 62 Utah, 623; 8 Minn.Law Rev. 442. 
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Q. 13. Mrs. P was hit and knocked unconscious by a taxi cab. 
She brings suit against the D Taxi Co. and introduces evidence 
that she was struck by a cab belonging to the S Taxi Co., a whol- 
ly owned subsidiary of the D Taxi Co. Mrs. P shows negligence 
on the part of the S Taxi Co. driver, but fails to show any closer 
relation of the D Co. to the S Co. than ownership of all the 
outstanding shares of the S Co. The D Co. moves for a nonsuit. 
What ruling? 


A. Nonsuit should be granted. Mere stock ownership even when 
combined with identity of directors and executive officers will not 
alone be sufficient to establish any relation of agency or instru- 
mentality between the parent corporation and its subsidiaries. The 
plaintiff must go further and show some ground for holding the 
parent company liable for the torts of its subsidiary, such as direct 
control or operation of subsidiary as a mere crgature or tool of the 
parent company. 


Mangan v. Terminal Transp. System, Inc., 284 N.Y.S. 188, 191, 157 Misc. 
627. 

Pagel Horton & Co. v. Harmon Paper Co., 258 N.Y.S. 168, 236 App.Div. 47. 

Majestic Co. v. Orpheum Circuit (C.C.A.) 21 F.(2d) 720. 

Owl Fumigating Corp. v. California Cyanide Co. (D.C.) 24 F.(2d) 718, af- 
firmed (C.C.A.) 30 F. (2d) 812. 

Kingston Dry Dock Co. v. Lake Champlain Transportation Co. (C.C.A.) 31 
F.(2d) 265, 267. 

See 50 A.L.R. 611, note. 

5 Fordham Law Rev. 355; 21 St. Louis Law Rey. 234, 246 (1936). 


Q. 14. D, the First Ave. Ry. Co., caused another corporation, 
the Second St. Ry. Co., to be organized to operate street cars over 
a certain route for which a separate franchise was obtained. The 
First Ave. Ry. Co. held all the shares of the Second St. Ry. Co. 
and a majority of the directors were common to both companies. 
The cars of the Second St. Co. had painted on them “First Avenue 
System.” Separate meetings were held and separate deposits 
and accounts were kept by both companies. The Second St. Ry. 
had its own managing officers, but the two companies had purchas- 
ing agents and claims departments in common. P was injured 
by the negligence of the employees of the Second St. Co. in the 
operation of its cars and brings suit against D, the parent com- 
pany, for personal injuries. It does not appear that the Second 
St. Ry. Co. is insolvent. May the parent company be held liable 
for the tort of the subsidiary under these circumstances? 


A. The tests applied as to when a holding corporation will be 
liable for the torts or contracts of the subsidiary corporation are 
hazy and inconclusive, and their application depends largely up- 
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on the equities of the particular case. Different courts differ some- 
what in the liberality with which they will impose liability upon the 
parent. The case of Berkey v. Third Ave. Ry. Co., 155.N.E. 58 
244° N.Y. 84, 50 A.L.R. 599, is-very similar in its facts to the 
present problem. In the majority opinion by Cardozo, C. J., P 
was denied a recovery against the dominant corporation as it did - 
not appear that the D company was operating the cars upon its 
subsidiary’s line. The circumstances showed neither agency nor 
abuse. 

In some cases, however, very slight evidence of circumstances 
tending to show that the parent company controls the subsidiary | 
as its instrumentality or agency has been held sufficient to go to the 
jury as to the liability of the parent upon no very intelligible prin- 
ciple. 

Ross v. Pennsylvania R. Co., 148 A. 741, 106 N.J.Law, 536, noted 39 Yale 
Law J. 1211. 
Davis v. Alexander, 46 8.Ct. 34, 269 U.S. 114, 70 L.Ed. 186. 


See Ballantine, “Separate Entity of Parent and Subsidiary Corporations,” 14 
Cal.Law Rey. 12 (1925). 


It is doubtful whether the so-called “instrumentality” test is the 
same as the “identity”? test (expressed in terms of “alter ego’) 
or is an alternative test. Comment, 24 Cal.Law Rev. 447. Circum- 
stances to be considered as bearing upon the liability of the parent 
corporation include such matters as the extent to which the of- 
ficers of the parent as such are permitted to intervene and deter- 
mine the acts and policies of the subsidiary; the extent to which 
the financial affairs and accounts are confused or kept separate; 
the adequacy and good faith of the financing of the subsidiary; 
diversion of the funds of the subsidiary for parent’s use; the hold- 
ing out of the subsidiary as a mere department, ‘branch or part of 
a system in contract cases. 


Costan v. Manila Electric Co. (C.C.A.2d) 24 F.(2d) 383. 

Douglas and Shanks, ‘Insulation from Liability Through Subsidiary Corno- 
rations,” 39 Yale Law J. 193 (1929); Hlson, “Legal Liability of Holding 
Companies for Acts of Subsidiary Companies,” 15 St. Louis Law Rev. 33838 
(1930); 21 St. Louis Law Rev. 234; 5 Fordham Law Rev. 355. 


Active dominance, participation in the affairs and management 
by officers of the parent may show agency or the so-called instru- 
mentality relation so that the subsidiary will be regarded simply as 
a branch or department of the same concern for various purposes, 
such as liability or the extension of the receivership of the parent 
to the assets of the subsidiary though solvent. 


Trustees System Co. v. Payne (C.C.A.3) 65 F.(2d) 108. 
Commerce Trust Go. vy. Woodbury (C.C.A.) 77 F.(2d) 478, certiorari denied 
56 S.Ct. 134, 296 U.S. 614, 80 L.Ed. —. 
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Q. 15. P was injured in California in a collision between his auto- 
mobile and a train which was negligently operated by the W. R. R. 
Co., a California corporation. The D. R. R. Co., a Colorado cor- 
poration, owned all of the shares of the W. R. R. Co., but otherwise 
had no tracks and did no business in California. The W. R. R. Co. 
was part of a railway system having a common name, the “Den- 
ver Line,” and the time table published by the D. R. R. system in- 
dicated that the train was a train of the system running from 
Denver to San Francisco. Each company had the same directors 
and officers, but they held separate meetings, had different general 
‘managers, kept separate bank deposits, corporate records and ac- 
counts. The W. R. R. Co. is insolvent and in receivership. May 
P sue the D. R. R. Co. for his injuries in a California court by 
service of summons upon the general manager of the W. R. R. Co. 
in California? 


A. The D. R. R. Co., a Colorado corporation, cannot be sued 
in California unless it is doing business in that state. A foreign | 
corporation does not necessarily subject itself to the jurisdiction 
of a state by the use of a subsidiary corporation as an operating 
company therein. The Supreme Court of the United States has 
distinguished the tests of jurisdiction over foreign parent cor- 
porations from the tests of liability of the parent for the torts or 
contracts of the subsidiary. More certain tests than that of in- 
strumentality or direct control are needed as a basis of jurisdiction. 

ee Mfg. Co. v. Cudahy Packing Co., 45 S.Ct. 250, 267 U.S. 333, 69 L.Ed. 
Ballantine, 14 Cal.Law Rev. 12. 

20 Ill.Law Rev. 281. 

Consolidated Textile Corp. v. Gregory, 53 S.Ct. 529, 289 U.S. 85, 77 L.Ed. 


1047. | 
Mas v. Nu-Grape Co. (C.C.A.) 62 F.(2d) 113. 


But it has been held in some cases that a parent corporation: 
which owns all the shares and dominates the business of a sub- 
sidiary corporation may be subjected to the jurisdiction of the 
courts of the state in which the subsidiary is doing business by 
service of process on agents of the subsidiary. 

ee Research Corp. v. General Motors Corp., 29 F.(2d) 623 (D.C.N.D. 

Willicans $. Freeport Sulphur Co. (Tex.Civ.App.) 40 §.W. (24a) 817. 

30 Mich.Law Rev. 464, 1114; 75 A.L.R. 1242 note, Stock ownership as doing 
business in state. 


Compare Walker vy. Ritter-Burns L. Co. (D.C.Ky.) 10 F.Supp. 804; Powell, 
Parent and Subsidiary Corporations, chap. XI, p. 145. 


Me 
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SECTION 2.—CORPORATE EXISTENCE, DE FACTO AND 
BY ESTOPPEL 


Q. 16. A, B and C attempt to organize the X Co. as a corporation 
to carry on a trucking business. Their attorney drew up articles 
of incorporation, somewhat defective in complying with the statute 
as to contents, which they duly executed and mailed to the Sec- 
retary of State with the proper filing fees, but these papers were 
lost in the mails. Thereafter A, B and C, who were also the first 
directors, met, clected officers, and without the issue of any shares 
or contribution of capital began to carry on the trucking busi- 
ness in the name of the X Co. By reason of the negligence of the 
driver employed by the X Co., P was run over and injured. (1) 
P sues the X Co.; (2) L loaned money to the supposed corporation 
on its note and now brings suit against A, B and C individually as 
partners to collect the debt. 


A. (1) The first question is whether the X Co. may resist P’s 
action in tort on the ground of its defective incorporation proceed- 
ings. “To establish the existence of a de facto corporation, it 
must be shown: (1) that there is a law under which the corpora- 
tion with the powers assumed might be incorporated; (2) that 
there has been a bona fide attempt to organize a corporation in the 
manner prescribed by the incorporation statute; and (3) that there 
has been an actual exercise of corporate powers.” Gallant v. Fash- 
ion Piece Dye Works, 174 A. 248, 116 N.J.Eq. 483; Ebeling v. 
Independent Rural Telephone Co., 246 N.W. 373, 187 Minn. 604. 
There is a conflict of authority as to whether the filing of incor- 
poration papers is essential to recognition as a de facto corpora- 
tion. Where, however, the injured party elects to sue the pur- 
ported association as a corporation, less in the way of colorable 
or attempted compliance may be required to show capacity to be 
sued than would be necessary to limit the liability of the asso- 
ciates for the tort if sued individually by P. Nonfiling may not 
necessarily defeat the action against X Co. Frawley v. Tenafly 
Transp. Co., 113 A. 242, 95 N.J.Law, 405, 22 A.L.R. 369; see note, 
Defective Rormacon HA suits in the corporate name, 84 Univ. of 
Pa.Law Rev. 514, 516. An association may have de facto corporate 
existence for some purposes, such as ability to sue or be sued, and 
still not attain to the privilege of limited liability. is might sue A, 
B and C personally if he so desired. 

(2) L is suing A, B and C individually as partners for the loan 
on the theory that they have not gone far enough in the colorable 
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or apparent attempt to comply with the requirements for incor- 
poration to become a de facto corporation. Harrill v. Davis (C.C. 
A.)'168 |. 187, 22 LRA. CNS.) 211$3),) But even ii, the requisites 
for a de facto corporate existence be not found, the dealing by L 
with the X Co. in a corporate name or on a corporate basis may 
give A, B and C the defense of corporate existence by estoppel. 
Note, 14 Cal.Law Rev. 486. The failure or insufficiency of tne 
capital contributions as a basis of financial responsibility might, 
however, deprive them of this defense. Ward-Truitt Co. v. Bryan 
& Lamb, 87 S.E. 1037, 144 Ga. 769; Sterne v. Fletcher American 
Co: 181 NiE. "37,5 204 Ind35. 17 st..ouis: Law, Revs o7pmeote, 
Contractual liability of defectively organized corporations. 


Q.17. A, B and C assumed to act as the Scott Company, Inc., 
without making any attempt to comply with the law as to the for- 
mation of corporations, except to sign articles associating them- 
selves together as a body corporate. The articles were never filed. 
By-laws were adopted at the first incorporators’ meeting, and A and 
B were elected officers. No shares were issued, but funds were bor- 
rowed for the business. They believed they had formed a cor- 
poration and made a contract with P in the corporate name, which, 
however, did not expressly recite that it was a corporation. On 
breach of this contract by the company, P seeks to hold the as- 
sociates to full liability as partners. The defendants seek to con 
fine P to a remedy against the assets of the company. Are the as- 
sociates individually liable as partners or principals on contracts 
made in the corporate name? 


A. The association purported to be a corporation, but, accord- 
ing to some authorities, a de facto existence had not been attained 
H. J. Hughes Co. v. Farmers’ Union Produce Co., 194 N.W. 872 
110 Neb. 736, 37 A.L.R. 1314. It has been pointed out in Question 
16, supra, that there is a conflict as to whether filing incorporation 
papers is essential to recognition as a de facto corporation. Some 
authorities hold that the execution of articles or a certificate of 
incorporation which are not filed with any public authority will 
not be sufficient to exempt those who conduct business under a 
corporate name from individual liability. Harrill v. Davis (C.C.A.) 
168 F. 187, 22 L.R.A.(N.S.) 1153. See Dodd, 40 Harv.Law Rev. 
521. Cf. Magruder, Note on partnership liability in defective cor- 
porations, 40 Harv. Law Rev. 733, 748. 

The plaintiff, however, having contracted with the defendants 
as Scott Co., Inc., thereby purporting to be incorporated, should 
on principle be confined to remedies such as he would have had 
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against a corporation. This is often spoken of as an “estoppel” to 
deny the corporate existence. To treat the members of the as- 
sociation as individually liable on the contract would be the crea- 
tion of a different contract from that either of the parties intended 
to make. Planters’ & Miners’ Bank v. Padgett, 69 Ga. 159, 164; 20 
Harv.Law Rev. 456, 475; 14 Calif.Law Rev. 486. 

Persons entering into contracts with a concern which purports 
to be a corporation, and in which it is described by a corporate 
name, are usually held to admit the existence of the corporation for 
the purpose of remedies on the contract. Lowell-Woodward Hard- 
ware Co. v. Woods, 180 P. 734, 104’Kan. 729; Ingle System Co. 
v. Norris & Hall, 178-S.W. 1113, 132 Tenn. 472, 5 A.L:R. 1578; 
Retail Merchants’ Service v. John Bauer & Co., 248 N.W. 813, 125 
Neb. 61; 13 Mich.Law Rev. 271; 8 Minn.Law Rev. 409. 

If A, B and C actively engage in business under the name and 
pretense of a corporation, which they know has not acquired a 
legal existence even as a corporation de facto, they may be liable 
individually at least to persons with whom they have not dealt on 
a corporate basis. A distinction as to the liability of those who 
merely purchase or subscribe for stock in a pretended corpora- 
tion and those who actively participate in making contracts in 
its behalf is drawn by some cases. Baker v. Bates-Street Shirt Co. 
(C.C.A.) 6 F.(2d) 854; Mendenhall Co. v. Booher, 48 S.W.(2d) 120, 
226 Mo.App. 945. See Magruder, 40 Harv.Law Rev. 746. 

If associates intending to form a corporation unite in the con- 
duct of a business under a corporate name, but without attempt- 
ing to incorporate, they are liable personally for debts incurred. 
Rhodes v. Carter, 26 S.W.(2d) 63, 66, 181 Ark. 370. 


Q. 18. What kind of statutory provisions have been enacted to 
limit attacks on defects in the formation of corporations and facili- 
tate proof of corporate existence? 

A. In a number of states statutes have been enacted to forbid 
collateral inquiry into irregularities in the organization of corpora- 
tions, either at the instance of the corporation or of any person 
transacting business with it or injured by it. Some statutes make 
the filing of the articles with the secretary of state or the issuance 
of a certificate by some public officer either prima facie or conclu- 
sive evidence of corporate existence except against the state on 
direct attack. Cal.Civ.Code, § 370; Delaware General Corporation 
Act, §§ 6, 68; Illinois Business Corporation Act (1933) § 49; 29 
Ill.Law Rev. 653; Stevens, Corporations p. 152. 


Q. 19. The corporation act of a state required that a ‘corporation 
should set forth in its articles its term of existence, not exceeding 
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fifty years. P corporation was formed in 1900 for a period of 
thirty years. After this period had expired, the expiration was 
overlooked and the concern continued for several years to do busi- 
ness as before as the P corporation. In 1935 P agreed to sell and 
D agreed to purchase from the supposed corporation certain real 
property which had belonged to the P corporation prior to the 
expiration of its existence. .D now refuses to perform the contract 
on the ground that the P corporation no longer exists and can- 
not convey a good title. P sues for specific performance. (1) Has 
P capacity to sue as a de facto corporation or corporation’ by es- 
toppel? (2) Can P convey a good and merchantable title? 


A. (1) There is a conflict of authority as to whether, in the ab- 
sence of statute, a corporation can be considered to have a de facto 
existence by continuing to carry on the corporate business in its 
corporate name after the term of existence specified in its articles 
has expired. The better view on policy and convenience recogniz- 
es its continued existence. Hall v. Kimsey, 173 S.E. 437, 48 Ga. 
App. 605; Huey v. National Bank of Fitzgerald, 169 S.E. 491, 494, 
177 Ga. 64; Miller v. Newburg Orrel Coal Co., 8 S.E. 600, 31 W. 
Va. 836, 13 Am.St.Rep. 903; Thompson v. Park Savings Bank, 64 
App.D.C. 308, 77 F.(2d) 955, 960. Some courts, however, deny 
such continued existence at least in the absence of any bona fide 
attempt to renew or extend the existence within the time allowed 
by statute. Bonfils v. Hayes, 201 P. 677, 679, 70 Colo. 336. See 
notes 14 Minn.Law Rev. 270. A basis for a right to sue or be sued 
on contracts might be found in estoppel by dealing on a corporate 
basis, if not in the de facto doctrine or in statutory provisions. See 
28 Mich.Law Rev. 201; 33 Mich.Law Rev. 633; 29 Ill.Law Rev. 
653. ; 

(2) If a corporation continuing to do business after its period 
of existence has expired is to be regarded as a de facto corpora- 
tion, it should be regarded as a continuation of the prior de jure 
corporation rather than as a new corporation. It is possible, how- 
ever, that the title to the property of a corporation dissolved by 
expiration may at once pass to its shareholders or to its directors 
as trustees for winding up purposes, in which event the corpora- 
tion might not be able to tender or convey a good and merchantable 
title to D. See Screwmen’s Benevolent Association v. Monteleone, 
123 So: 116, 168 La. 664. 

A de jure corporation whose charter has been forfeited for fail- 
ure to pay a tax or on other statutory ground may not continue 
to function as a de facto corporation so as ta give validity to its 
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contracts entered into during the period of its forfeited charter 
and suspended powers. Such statutes may be so drawn as to for- 
bid such corporations to do further business and their existence 
is made subject to collateral attack. In such case the doctrine of 
estoppel cannot be applied in the face of the statutory prohibition, 
Van Landingham v. United Tuna Packers, 208 P. 973, 189 Cal. 
353; Jones v. Young, 174 S.E. 885, 115 W.Va. 225. See Jones v. 
Aspen Hardware Co., 40 P. 457, 459, 21 Colo. 263, 29 L.R.A. 143, 
§2 Am.St.Rep. 220. 


SECTION 3.—SUBSCRIPTION AGREEMENTS 


Q. 20. The following pre-incorporation subscription paper was 
executed by D and others: 

“We, the undersigned, in consideration of the mutual promises 
of each other and of the formation of the P Hotel Co. at our re- 
quest, do hereby irrevocably subscribe for the number of shares 
set opposite our names in the P Hotel Co., a corporation to be 
formed as follows under the laws of the state X. The P Hotel 
Co. shall have all the usual powers and purposes incidental to the 
hotel business and the construction and operation of a modern 
hotel in the City of X. The articles of incorporation may contain 
such provisions as shall be deemed advisable by the incorporators. 
The authorized capital of at least $100,000 shall be represented by 
common and preferred shares according to the discretion of the 
incorporators, but no particular number of shares need be sub- 
scribed before this agreement becomes binding and enforceable. 
We agree to pay for the shares subscribed as soon as the com- 
pany is incorporated and ready to transact business. D, 100 shares 
common stock.” 

After the incorporation of the P Hotel Co. was duly completed 
by the promoters in accordance with the subscription agreement, 
but before any formal acceptance of the subscriptions by the di- 
rectors of the corporation, D attempted to back out and notified 
the promoters that he withdrew his subscription and refused to 
take any stock. The P corporation, nevertheless, accepted D’s sub- 
scription as well as the others and now sues D for the subscription 
price, but without making tender of delivery of any stock certifi- 
cate for the shares. Is D liable? 

(a) In the foregoing case S, one of the other signers of the sub- 
scription agreement, sues D for his refusal to take the shares he 
subscribed for. May S recover damages against D? 


BAL.PrRoB.LAW (2p Ep.)—19 


290 CORPORATIONS Ses 


A. Under the English law an agreement to take shares is re- 
garded as an application calling for an allotment of shares by the 
directors of the company and a communication to the applicant 
of the fact of such allotment having been made. The application 
is an offer which may be revoked before communication of the ac- 
ceptance by mailing notice of the allotment. 61 A.L.R. 1515 note; 
Palmer, Company Law (15th Ed.) pp. 96, 106. 

The weight of American authority seems to be that a subscrip- 
tion which purports to be “an agreement by and with each other” 
of the various subscribers, by which they agree to become share- 
holders in a corporation to be formed, is not to be regarded as a 
contract between themselves, but only a continuing offer to the 
corporation. Collins v. Morgan Grain Co. (C.C.A.9) 16 F.(2d) 253. 
Subscription papers, although prior to incorporation, may no doubt 
be so worded as to create binding contracts between the subscrib- 
ers. 34 W.Va.Law Q. 76. The language of the present subscrip- 
tion agreement goes farther in this direction than most, but the 
courts are inclined against construing subscriptions for stock’ as 
contracts between the subscribers. But see Coleman Hotel Co. v. 
Crawiord~(Tex:Com-App,) 32S.W-A(2d) 24109 <6) (ACER 1459) 27; 
Mich.Law Rev. 467. Ordinarily they do not become binding and 
irrevocable until the corporation has been organized. According- 
ly, the subscriber may withdraw at any time before the corporation 
is formed. Some courts say that subscriptions become binding 
only upon some act of acceptance by the corporation, but on prin- 
ciple no act or notice of acceptance by the corporation after it is 
formed should be necessary to make the subscriptions a binding 
contract. 61 A.L.R. 1463, 1481, note, Binding effect of subscription 
to stock in corporation to be formed; Jeannette Bottle Works v. 
Schall, 13° Pa.super.96;5"4eh.C 1) 222,08 197 Frey \/9sUsomra. 
Law R. 1005, 1008, 1020; 4 Fletcher, Corporations, § 1406. Sub- 
scription papers frequently reserve to, the corporation the right of 
rejection in whole or in part. 

If an acceptance is required, as in some states, it is sufficiently 
expressed by any act of recognition of the subscriber as a share- 
holder without any notice of acceptance by the company, such as 
the entering of his name on the books as a stockholder. Hawley v. 
Upton, 102-U.S. 314, 26 L.Ed. 179; Lukens, “Withdrawal and Ac- 
ceptance of Pre-Incorporation Subscriptions,” 76 Univ. of Pa. Law 
Rev. 423, 427. The usual rules as to acceptance ofvoffers apply to 
_ post-incorporation subscriptions. L. E. Fosgate Co. v. Boston 
Market Termifial Co., 175 N.E. 86, 275 Mass. 99. 
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No tender of delivery of a stock certificate is necessary as a con- 
dition precedent to a right of action by the corporation to recover 
the subscription price even if not excused by repudiation as here. 
If an agreement is a contract of sale, however, rather than a sub- 
scription, a tender is necessary. Galbraith v. McDonald, 143 N.W. 
353, 123 Minn. 208, L.R.A.1915A, 465, 468, Ann.Cas.1915A, 420; 
Frey, 77 Univ. of Pa.Law R. 767, 768; 4 Fletcher, Corporations, §§ 
1830, 1831; Ann.Cas.1913C, 420, note. 

(a) It is rare that one subscriber is allowed to sue another de- 
linquent subscriber for breach of the subscription agreement. The 
corporation represents and asserts the rights of the individual 
subscribers. 61 A.L.R. 1484, 1504 note. But see Eden v. Miller 
(C.C.A.2d) 37 F.(2d) 8; 44 Harv.Law Rev. 126, Action by stock- 
holder for breach of agreement to subscribe. 


Q. 21. D signed a subscription paper which was also executed 
by the U. Realty Co. by its agents: 

“I hearby subscribe for ten (10) shares of the common stock of 
the U. Realty Company and agree to pay for the same One Thou- 
sand Dollars ($1,000.00) in monthly payments of One hundred 
Dollars ($100.00) each. The U. Realty Company accepts this sub- 
scription and agrees to issue and deliver the certificate for the stock 
when the subscription price is fully paid. If no payment is made 
for three (3) consecutive months, this shall at the option of the 
corporation operate as a forfeiture of this subscription and the 
installments previously paid thereon, and such payments shall be 
retained as liquidated damages for the failure of the subscriber to 
carry out this contract.” 

After three payments had been made, the U. Realty Co. became 
insolvent and was adjudged bankrupt and P, its trustee in bank- 
ruptcy, sues D to recover the balance of the subscription price. May 
he recover? 


A. The question is whether the agreement is to be construed as 
a present subscription involving an immediate issue or creation 
of shares, subject to a hen for payment, or as an exectttory con- 
tract for-the sale or future issue of shares upon final payment. In 
a similar case the Minnesota court held that such a contract was 
a “sale” of shares and not a “subscription”; that D had not yet 
become a shareholder and that the bankruptcy of the corporation 
resulted in a “complete destruction of the subject matter which 
made performance impossible.” In other words, the bankrupt 
corporation, represented ly the plaintiff, was no longer able to 
perform the contract on it part, by the valid issue of stock to the 
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purchaser. Stern v. Mayer, 207 N.W. 737, 166 Minn. 346, 46 A. 
L.R. 1167, 1172, note, Bankruptcy or insolvency of corporation as 
affecting its executory contract of sale of stock; Boroseptic Chem- 
ical Co. v. Nelson, 221 N.W. 264, 53 S.D. 546; 13 Minn.Law Rev. 
257; Gill Printing Co. v. Goodman, 139 So. .250, 224 Ala. 97; 11 
Cornell Law Q. 237. 

By some courts, however, D would be regarded as having be- 
come a shareholder so far as creditors are concerned, under a pres- 
ent subscription, although without right to any certificate for the 
shares or to other incidents of shareholdership until final payment. 
Bankruptcy of the corporation, therefore, would not be a failure 
of consideration or excuse him from the obligation of paying up 
the full balance of the subscription price. This obligation would 
be an asset of the corporation, a part of the fund which creditors 
may reach in bankruptcy. By a subscription agreement acquisi- 
tion of some of the rights of a shareholder, such as a certificate 
of ownership and voting and dividend rights, may be withheld and 
postponed until payment without destroying the character of the 
transaction as creating a debt for the subscription: price. Smith v. 
General Motors Corp. (C.C.A.6) 289 F. 205. Delivery of a cer- 
tificate for the shares is not necessary to make a subscriber subject 
to liability for the unpaid subscription. Allen v. Ryan, 221 N.Y.S. 
77, 219 App.Div. 634, affirmed 159 N.E. 671, 246 N.Y. 609; Reagan 
v. Midland Packing Co. (D.C.lowa) 298 F. 500, affirmed (C.C.A.) 
8 F.(2d) 954; 38 Yale Law:J. 116; 12 Minn.Law Rev. 758; Frey, 
‘Post-Incorporation Subscriptions,” 77 Univ. of Pa.Law Rev. 751, 
767. 

It is often a close question of construction whether an agreement 
is a present subscription creating an indebtedness at once or is 
an executory contract to sell or issue shares on the condition of 
payment, dependent upon the continuing ability and willingness 
of the corporation to perform on its part. The use of the terms 
“subscription” or “sale” is not conclusive although they are of 
some significance. Reagan v. Midland Packing Co., supra. 


Q.22. D subscribed for 200 shares of 8 per cent. cumulative, 
participating, redeemable, convertible, preferred shares of the X 
Hotel Co. of the par value of $100 per share. The subscription 
agreement provided that he was to receive a bonus of one share; 
of common stock of $100 par value for each share of preferred stock 
and also twenty first mortgage bonds of $1,000 face value each, to 
be delivered without further payment upon his paying the last 
installment of the subscription price of the 200 preferred shares, 
payable in ten annual installments without interest. The X Hotel 
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Co. goes insolvent when D has paid one-half of the installments 
of the subscription price, namely $10,000. R, the receiver of the 
corporation, brings suit for $10,000, the balance of the subscription 
price of the preferred shares and $20,000, the par value of the com- 
mon shares, without tender of the bonds. 

(a) May R recover against D? 

(b) May D counterclaim on his claim to the 20 bonds? 


A. It has been held that an agreement to give subscribers to 
preferred shares a bonus-of one share of common stock, although 
without par value, for each two shares of preferred was invalid, 
as the state statute forbade the issue of par value shares for a 
money consideration less than par. Stone v. Young, 206 N.Y.S. 
95, 210 App.Div. 303. An executory agreement to issue not only 
common shares but also mortgage hones as a bonus, when all the 
consideration was needed for ie preferred shares, would be unen- 
forceable at least as to the bonus. Morrow v. Nashville Iron & 
Steel Co., 10'S: W..495,'500, 87 ‘Tenn, 262, 3 ).R.A. 37, 10 Am.St:Rep. 
658; Donald v. American Smelting & Refining Co., 48 A. 771, 1116, 
62 N.J.Eq. 729. D may not recover on his counterclaim for the 
bonds. The right of R to recover against D for the balance of 
the subscription price would seem to depend upon whether the 
agreement was wholly executory or whether the preferred shares 
had not already been issued, at least as far as creating the liability 
for the subscription price is concerned. It may well be that even 
if the agreement is executory the bonus part should be stricken 
out as void and R could compel D to pay up the balance of the 
lawful subscription price for the preferred shares. Morrow v. Nash- 
ville Iron & Steel Co., 10 S.W. 495, 87 Tenn. 262, 3 L.R.A. 37, 10 
Am.St.Rep. 658; Scully v. Automobile Finance Co., 109 A. 49, 12 
Del.Ch. 174. Any other doctrine would tend to defeat the just 
claims of the creditors. 


Q. 23. P corporation sues D to recover $25,000 balance due on 
a subscription contract for 500 shares of stock in P. The board of 
directors had adopted a resolution that the subscriptions of D and 
certain other delinquent subscribers should, be cancelled and re- 
leased and D and the others had accepted the cancellation, Is such 
cancellation by the corporation a defense to D? 

(a) If D is liable upon his subscription, can he ‘set off against 
his subscription liability a debt due to him from the corporation, 
if it is insolvent? 

A. The board of directors and the: corporate officers have no 


power to cancel or release stock subscriptions, although they may 
/ 
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make bona fide compromises of disputes with subscribers when 
based on sufficient consideration and when there is no fraud as 
against creditors or other shareholders. (Note the analogy between 
the effect of cancellation of a subscription and the purchase of its 
own shares by acorporation.) Sawyer v. Hoag, 17 Wall. (84 U.S.) 
610, 21 L.Ed. 731; Marcuse v. Broad-Grace Arcade Corp., 180 S.E. 
327, 164° Var7553, 1OIWA.L.R: 217, Z3)onote® ai he screditorssand 
shareholders have an interest in the contributions to capital agreed 
to bé paid by the various subscribers. A subscription contract may 
only be released, rescinded or cancelled with the unanimous consent 
of the shareholders and upon sufficient consideration unless obtain- 
ed by fraud or mistake or there is some bona fide dispute. The 
rights of creditors must not be prejudiced. Schwemer v. Fry, 249 
N-W. 62,212 Wis. '88,,90 ALZR..308: 

(a) It has been said that unpaid stock subscriptions are a “trust 
fund” for all the creditors which may not be applied exclusively to 
the payment of one claim, although held by the stockholder who 
owed that amount on his subscription. Sawyer v. Hoag, 17 \Vall. 
(84U,S.) 610,21. L.Ed. 731. See note, L.R:A 19285, 245, 247.5 Line 
true basis of denying such set-off is not the trust fund doctrine, but 
the obligation of the shareholder to make a capital contribution 
for the benefit of creditors when the corporation becomes insolvent, 
and the policy against permitting him to get a preference against 
creditors by the use of a set off, that is permitting the shareholder 
to screen himself from loss at the expense of the general creditors. 
Kaye v. Metz, 198 P. 1047, 186 Cal. 42; Cooper v. Eastern Horse 
& Mule Co., 110 A. 666, 12 Del.Ch. 210. The same doctrine in 
general applies with reference to shareholders’ statutory superadd- 
ed double liability to the corporation or to creditors. See notes, 
45 Harv.Law Rev. 926, 1382; 18 Va.Law Rev. 539; 15 Fletcher, 
Corporations, §§ 7616, 7369. 


Q.24. D an influential citizen subscribed for twenty shares of 
stock in the P bank, being induced to do so by a secret oral agree- 
ment that P would not call upon him to take and pay for the shares 
unless he wanted to do so, but would release and cancel the sub- 
scription and surrender his note at his request. Others were in- 
fluenced by D’s name to subscribe for shares and open accounts. 
The bank has now become insolvent and D sets up this parol agree- 
ment as a defense to an action on the subscription note. Is this a 
valid defense? 


A. Such an agreement is no defense to a suit on the subscrip- 
tion note as it amounts to a fraud upon other shareholders and also 
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upon creditors. The purpose of the apparent subscription was to 
influence the others to subscribe or make deposits. White Moun- 
tains R. Co. v. Eastman, 34 N.H. 124; Positype Corp. of America 
v. Flowers (C.C.A.7) 36 F.(2d) 617; Industrial Profit Sharing 
Bank v. Carlisle, 155 S.E. 149, 158 S.C. 21, 81 A.L.R. 198, note, 
Validity of extrinsic agreement absolving one, in whole or in part, 
from liability on subscription to capital stock. 

While a stipulation limiting the apparent liability of a subscrib- 
er will be held invalid as a fraud upon other subscribers as well 
as upon creditors, much the same end may be accomplished by 
an agreement by a corporation upon sale of shares to repurchase 
or redeem them at a fixed price (without reference to their actual © 
or market value) at a fixed date or at any time at the option of 
the holder. This is held valid by the weight of authority, if the 
agreement to repurchase is part of the contract of subscription or 
sale, unless the corporation becomes, insolvent or it is shown that 
fraud on shareholders or creditors will result. Schulte v. Boule- 
vard Gardens Land Co., 129 P. 582, 164 Cal. 464, Ann.Cas.1914B, 
1013, 44 L.R.A.(N.S.) 156 note; Oklahoma Natural Gas Co. v. 
Douglas, 39 P.(2d) 578, 585, 170 Okl. 284, 101 A.L.R. 144 (parol! 
contract to repurchase valid). 

This doctrine, however, has been criticized, as the effect ot 
such a contract is to give the stock involved an unfair preference 
over other stock issued by the corporation. Grace Securities Corp. 
v. Roberts, 164 S.E. 700, 158 Va. 792 (see criticism by Epes, J., dis- 
senting, 164 S.E. 709, 710, 158 Va. 816-821); Pothier v. Reid Air 
Cushion & Spring Co., 130 A. 383, 103 Conn. 380; May v. Roberts, 
Z280)P. 546; 133 Or./643 Hoops vi Leddy, 182 Ay 271,119 N.J.Eq. 
296; 3 Uni. Chicago Law Rev. 665. 


Q. 25. D gave his promissory note to the X corporation for a 
stock subscription which was obtained from him by fraudulent mis- 
representations. The corporation was at that time a solvent, going 
concern. Later the corporation became insolvent and a receiver 
was appointed in a creditor’s suit. Some of the creditors had be- 
come such before the date of the D’s stock subscription and sev- 
eral others subsequently thereto. The receiver sold the note to P 
after maturity. P now sues D on the note and the fraud of the 
corporation is pleaded in defense. What decision? 


A. P takes the note after maturity subject to defenses good 
against the payee, the X corporation. D has an equity to rescind 
for fraud as against the X corporation. He should not be liable 
for the benefit of creditors unless their equities are superior. In 
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most American jurisdictions the subscriber may rescind the sub- 
_ scription even after receivership or bankruptcy of the corporation 
unless the equities of the’creditors are regarded as superior to those 
of the defrauded subscriber. Newton Nat. Bank v. Newbegin (C. 
CA:) 74 F. 135,33, L.R:A, 727, 721 note 5+.Marion Trust Co. cv: 
Blish, 84 N.E. 814, 85 N.E. 344, 170 Ind. 686, 18 L.R.A.(N.S.) 347. 
It has been held by some courts that subsequent creditors whose 
claims arise after the subscription have rights superior to D’s 
rights of rescission of his subscription if they extended credit in re- 
liance thereon. By the weight of authority the burden of proof 
is on the receiver or the subsequent creditors to show that they 
extended credit on the strength of the stock subscription. Bur- 
ningham v. Burke, 245 P. 977, 67 Utah, 90, 46 A.L.R. 446. But 
see Lex v. Selway Steel Corp., 206 N.W. 586, 596, 203 Iowa, 792; 
47 Harv.Law Rev. 528; Stevens on Corporations, p. 360. 

It is often held, however, that stockholders in banks cannot re- 
scind for fraud either as against prior or subsequent creditors, 
especially as regards statutory liability. Anderson v. Cronkleton 
(C.C.A.8) 32 F.(2d) 170; B. V. Emery & Co, v. Wilkinson (C.C.A. 
10) 72 F.(2d) 10; State Bank of Portland v. Gotshall, 254 P. 800, 
121 Or. 92, 93, 51 A.L.R. 1200, 1203 (bank shares subject to statu- 
tory double liability) ; note, Rescission by defrauded bank share- 
holder, 45 Yale Law J. 942. 


Q. 26. After the X corporation had begun business and incurred 
debts A, B and C were induced to subscribe to stock through 
fraudulent representations by its agent as to the assets and liabil- 
ities of the corporation and the amount of paid-up stock. A dis- 
covered the fraud very soon thereafter. B was assured repeatedly 
by the officers of the corporation that it was in a flourishing con- 
dition, and did not learn of the fraud until a short time before the 
inscivency of the corporation. C did not actually know of the 
fraud until after the insolvency of the corporation, which occurred 
about eighteen months after the above contracts of subscription 
were entered into during which time many debts were incurred. . 
A receiver having been appointed for the X corporation, A, B, 
and C seek to rescind their contracts. Should they succeed? 


A. Misrepresentations as to the assets and liabilities of the cor- 
poration and the amount of paid-up stock are to be regarded as mis- 
representations of fact, and so a basis for rescission of a stock sub- 
scription, Stone v. Walker, 77 So. 554, 201 Ala. 130, L.R.A.1918C, . 
839, 
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The right of rescission for fraud after receivership depends by 
the American rule upon the exercise of due diligence. A’ share- 
holder cannot speculate on staying with the corporation to see if it 
succeeds, with the idea of repudiating his subscription if the cor- 
poration later fails, to the prejudice of subsequent creditors and of 
other shareholders. As to A, it would seem that he is precluded 
from rescinding his subscription by laches in not taking steps to 
elect to rescind more promptly after the fraud was discovered. As 
to B, he may perhaps be excused for his want of diligence in dis- 
covering the fraud by having been lulled into a belief of false 
security. Even if he has received and retains dividends from the 
corporation, this will not necessarily prevent rescission for fraud. 
Johnson v. Nebraska Bldg. & Inv. Co., 190 N.W. 590, 109 Neb. 235; 
MacNamee v. Bankers’ Union for Foreign Commerce & Finance, 
Inc. (C.C.A.2d) 25 F.(2d) 614. He who would rescind a contract 
must offer to return to the other party all benefits received there- 
- under, unless the final decree can make suitable provision for resti- 
tution if needed. De Garmo v. Petitfils Confiserie, 269 P. 692, 697, 
(93<Cal App’ 261;" In we Straus & Co., Inc. *(C.C.A.2d) 67°F. (2d) 
605, 608.2 Ci, Marr v5 Cumulty, 175eNH356; 256 N-Y. 15,/1ds 177 
N.E. 184, 256 N.Y. 664, noted in 30 Mich.Law Rev. 306. 

C has the strongest case, unless he has been guilty of laches 
in not discovering the fraud more promptly. Even as to him the 
rights of Babseducat creditors who are proved to have given cred- 
it in reliance upon his subscription may be regarded as superior. 
Burningham v. Burke, 245 P. 977, 67 Utah, 90, 46 A.L.R. 446, 
484 note. 


Q. 27. D signed a subscription paper by which he agreed to take 
shares in a corporation to be formed for the purpose of purchas- 
ing a patent “for preserving fruit, erecting a building, and stock- 
ing it with fruits to be preserved.” Some of the other subscribers 
organized a corporation, the objects of which were stated in the 
certificate of incorporation to be “the manufacturing of preserved 
fruits and the canning and preserving of fruits and other articles.” 
There were certain defects in the incorporation papers, but a 
corporation de facto was created. The corporation sues to recover 
the amount of D’s subscription. What decision? 


A. Where a- subscription is made prior to the organization of a 
corporation there is sometimes said to be an implied condition 
precedent that a de jure corporation shall be formed and that a 
de facto corporation would not be sufficient as it would against a 
post-incorporation subscriber. Capps v. Hastings Prospecting Co., 
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58 N.W. 956, 40 Neb. 470, 24 L.R.A. 259, 42 Am.St.Rep. 677; 23 
Columbia Law Rev. 75 note. This distinction is not clearly sup- 
ported by the cases and has been challenged upon principle. Frey, 
79 Univ. of Pa.Law Rev. 1013-1015; Stevens on Corporations, p. 
Gaz: 

Even if defective organization of the corporation is no defense, 
D is probably not liable, as the certificate of incorporation author- 
izes purposes and lines of business to which D never consented. A 
material departure as to purposes, capitalization or the kind of 
security or corporation specified in the subscription amounts to a 
departure from the terms of the subscription agreement which wil! 
discharge subscribers who do not waive or assent to it. Dorris v. 
Sweeney, 60 N.Y. 463; Cedar Rapids Amusement Ass’n v. Wymer, 
240 N.W. 644, 213 Iowa, 1012; Wallace v. Duei, 79 S.W.(2d) 595, 
18 Tenn.App. 483 (offer of subscriber must be accepted as made). 
Compare Crawford v. Coleman Hotel Co. (Tex.Civ.App.) 16 S.W. 
(2d) 307. 


Q. 28. The Arizona Piano Company was engaged in disposing of 
its stock to various persons in Michigan, without having been au- 
thorized by the Michigan Securities Commission to sell its stock in 
that state. The sale to P was in conflict with the terms of the 
“blue sky” statute for lack of a permit and P knew this. P tendered 
back his stock and demanded the return of the consideration paid. 
Can he recover it? 

(a) Suppose that P accepted dividends and attended stockheld- 
ers’ meetings and when the company was adjudicated bankrupt 
two years later, he attempted to rescind the purchase? 


i 


A. It is generally held that a subscription accepted or a sale ot 
shares made by a corporation, foreign or domestic, not in accord- 
ance with a permit obtained under the blue sky law (or other 
noncompliance), is voidable and may be rescinded by the subscrih- 
er or purchaser, even though the statute does not expressly author- 
ize such recovery. Upon tender of his stock he is entitled to resti- 
tution of the money which he has parted with. Edward v. loor. 
172 N.W. 620, 205 .Mich. 617, 15 A.L.R. 256; 14 Fletcher, Cye: 
Corps, § 6766. See Gill Printing Co. v. Goodman, 139 So. 250, 254, 
224 Ala. 97. Mere knowledge of the absence of a permit or non- 
compliance with its terms on the part of the buyer does not make 
him guilty of equal fault with the seller. The legislative prohibi- 
tion is aimed primarily at the seller or issuer for the protection 
of the “investing public.” Randall v. California Land Buyers Syn- 
dicate, 20 P.(2d) 331, 217 Cal. 594; California Western Holding 
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Co. v. Merrill, 46 P.(2d) 175, 7 Cal.App.(2d) 131; 37 Yale Law J. 
824. 

(a) Even where the purchaser or subscriber may rescind the 
contract because of violation of the blue sky law, it is optional 
with him to do so. He may elect to retain his stock. How long, 
then, may the stockholder wait, as agair/st creditors of the corpo- 
ration, before he will waive his right or be estopped from electing 
to rescind? To permit the shareholder, when he has knowingly 
continued to act as such, by accepting dividends, voting and exer- 
cising the privileges of a stockholder, then to rescind and assume 
the role of a creditor upon insolvency would seem highly unjust as 
against the other creditors. In re Racine Auto Tire Co. (C.C.A.) 
290 F. 939; In re American Aluminum Metal Products Co. (D.C. 
Wate): toe (2d)e 234: eitornive Abts. (C:C.A.8) 119 (F(2d)*330. But 
some courts deny any estoppel against the buyer to set up the il- 
legality of the contract as against the creditors. Regan v. Albin, 
26 P.(2d): 475, 219-Cal. 357; noted:29 Ill. Law Rev. 109, 47 Harv. 
Law Rev. 703. See, also, 48 Harv.Law Rev. 107, 120. 

Blue sky, laws have been enacted in almost all the states to reg- 
ulate the subscription, issue and sale of shares of stock and other 
securities of corporations, associations, business trusts and individ- 
uals. Permits are frequently required for securities and licenses 
for dealers. Washburn and Steig, “Control of Securities Selling,” 
_ 31 Mich.Law Rev. 768; Watson, “Illinois and Federal Securities 
Acts,” 29 Ill.Law Rev. 41; Smith, 34 Mich.Law Rev. 1135. 

The Federal Securities Act of 1933 (15 U.S.C.A. § 77a et seq.), 
has as its essential feature the disclosure by the issuer and others 
of information by registration statements to be filed with the Se- 
curities and Exchange Commission and by a prospectus to be sent 
out to investors with reference to securities which are being of- 
fered in interstate commerce or through the mails with certain ex- 
ceptions. No permit or administrative approval is required. Lia- 
bilities are provided for misstatements and misleading omissions. 
This act must be complied with in addition to the state “blue 
sky” laws in many cases. See Rohrlich, “New Deal in Corporation 
Law;” 35 Columb.Law Rev. 1167; Douglas and Bates, “Federal Se- 
curities Act,” 43 Yale Law J. 171; Schulman, 43 Yale Law J. 227; 
James, 32 Mich.Law Rev. 624; Hanra, “The Securities Exchange 
Act of 1934,” 23 Cal.Law Rev. 1; Tracy & MacChesney, 32 Michi 
Law Rev. 1025; Smith, 34 Mich.Law Rev. 1135; notes, 48 Harv. 
Law Rev. 107; 32 Mich.Law Rev. 1130; 34 Columb.Law Rev. 
1090; 44 Yale Law J. 456, 819. 
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SECTION 4.—PROMOTERS 


(a) Contracts 


Q. 29. F was the promoter of the D corporation which was being 
organized to cperate a chain of garages. Shortly before the in- 
corporation of the company, F entered into a written contract with 
P, the owner of a garage business, by the terms of which contract 
P agreed to sell, and D corporation, as purchaser, agreed to buy 
P’s garage business for a specified price, the ‘transaction to be 
consummated within sixty days after the date of the contract. F 
signed the contract in the name of the D corporation by himself 
as agent, but did not inform P that the D corporation had not yet. 
been incorporated. 

One week later F caused the D corporation to be duly incorporat- 
ed. Practically all of the stock was forthwith sold to the general 
public. The articles of incorporation of the D corporation designat- 
ed five persons, all of whom were employees of F, to serve as tem- 
porary directors until permanent directors could be elected. Short- 
ly thereafter, F secured from each of the five temporary directors a 
separate written approval of the contract with P. No formal meet- 
ing of the temporary directors was held. F thereupon notified P 
that the directors had approved the contract. 

Before anything further was done, the stockholders of the D 
corporation elected a permanent board of directors, which board 
adopted a resolution refusing to recognize the contract with P. 
P tendered performance on the date fixed in the contract, but this 
was refused on behalf of the D corporation. 

P seeks your advice as to whether or not he has a cause of action 
for breach of contract either against the D corporation or against F. 


A. The question arises, first, whether the D corporation was 
bound by the separate individual approvals of the five directors 
without formal meeting. It would seem that such separate, in- 
dividual assents would not bind the corporation by ratification or 
adoption of P’s contract. (See Directors, infra.) 

The next issue presented is whether a corporation is liable upon 
a preincorporation contract made by its promoter on its behalf if 
it rejects and repud’ates the contract. Prior to its creation, a cor- 
poration can have no agent or representative, and in the absence 
of adoption or ratineation after organization the corporation is 
generally held not to be liable even for services performed on its 
behalf, much less on a purely executory contract of purchase. Bon- 
ner v. Travelers’ Hotel Co., 120 A. 467, 276 Pa. 492; Tuttle v. 
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George A. Tuttle Co., 64 A. 496, 101 Me. 287, 8 Ann.Cas. 260, 262 
note; Ehrich and Bunzl, “Promoters’ Contracts,” 38 Yale Law J. 
1011. 

The next issue relates to the personal liability of F, the promoter, 
on this contract, which he purported to sign on behalf of the D 
corporation as agent. The promoter might be held here on the 
theory of breach of an implied warranty of authority to act as 
agent (notes, 12 Cornell Law Quart. 192; 40 Harv.Law Rev. 780) 
or upon the doctrine that those dealing with promoters should have 
a claim against the promoter at least until the corporation is formed, 
unless it clearly appears that the liability of the promoter was not 
intended. Promoters are frequently held personally liable on con- 
tracts when the language used is such as would bind only the cor- 
poration if it were in existence and if the promoter were an au- 
thorized agent. 38 Yale Law J. 1011. The promoter is personally 
liable upon a contract made in behalf of a proposed corporation, 
in the absence of provisions showing that only the corporation then 
in process of formation is to be looked to as the responsible party. 
Carle v. Corhan, 103 S.E. 699, 127 Va. 223; Weeks v. Sam Angelo 
Nat. Bank (Tex.Civ.App.) 65 S.W.(2d) 348; 38 Yale Law J. 1012, 
1015. Even if the corporation assumes or adopts the contract, it 
is held by many cases that the original liability of the organizer 
or promoter continues and that the person dealing with the pro- 
moter has the double security of the promoter and the corporation. 
Bibbee v. Root Glass Co. (Tex.Civ.App.) 67 S.W.(2d) 407; ~ note, 
Liability of promoter on contracts, 13 Minn.Law Rev. 495; 10 
Temple Law Quart. 309. 


Q. 30. A, a promoter, expended $1,000 in cash and performed 
services in bringing about the formation of the X corporation. The 
stockholders, at their first meeting, voted that stock should be is- 
sued only for cash. Thereafter the directors voted that A’s, serv- 
ices in promoting the corporation were reasonably worth $1,500 
and voted to issue to him $2,500 in par value of stock in payment 
for his services and disbursements. A had employed B to render 
services on behalf of the proposed corporation in soliciting subscrip- 
tions to stock on which the agreed commissions amounted to $2,- 
000. The directors accepted these subscriptions with knowledge 
of B’s claim. A new board of directors now causes suit to be 
| brought against A for $2,500, alleging that his stock has never 
been paid for and was illegally issued. This board also rejected 
B’s claim for the commissions. What should be the decision in 
the cases of A and B? 
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A. A corporation is generally held not liable for services per- - 
formed or expenses incurred for its benefit before its organization 
by its promoters or by those employed by them to render pre-in- 
corporation services. Rockford v. Sage, 65 Ill. 328, 16 Am.Rep. 
587. A small minority of states, however, hold that a corporation 
is liable on quasi-contract for such services as are necessary to its 
iormation or to the furtherance of its corporate business where 
they were rendered with the expectation that the corporation would 
pay for them. Farmers’ Bank of Vine Grove v. Smith, 49 S.W. 
810, 105 Ky. 816, 88 Am.St.Rep. 341; Ramsey v. Brooke County 
Building & Loan Ass’n, 135 S:B. 249, 102-W-Na. 119, 49 ACLR. 
668, 673 note. It is more generally held, however, that the corpora- 
tion will only be bound by a promise made or consent given on 
behalf of the corporation after its organization. United German 
Silver Co. v. Bronson, 102 A. 647, 92 Conn. 266, noted in 31 Harv. 
Law Rey. 894; 11 Minn.Law Rev. 465. 

A corporation may ordinarily issue shares in consideration of 
services rendered in behalf of the proposed corporation by its pro- 
moters in anticipation of its creation, if valued in good faith by the 
directors, Shore v. Union Drug Co., 156 A. 204, 18 Del.Ch. 74. 
Yhe vote of the shareholders that stock may be,issued only for cash 
should not override the authority and discretion of the board of di- 
rectors, which is not subject to the orders of the shareholders. 

As to the claim of B for commissions for soliciting subscrip- 
tions, he can probably recover on the ground of ratification or adop 
tion of his contract with the promoter by the voluntary acceptance 
of the benefits of this contract by the corporation. While there 
are many decisions holding thet corporations may make themselves 
liable on promoters’ contracts, the courts have had great difficulty 
in finding a scientific theoretical basis for sustaining such liability. 
The usual grounds that have been suggested are ratification, adop- 
tion, assumption, novation, and that the proposition made to the 
promoters is a continuing offer to be accepted or rejected by the 
proposed corporation, which upon acceptance becomes an original 
contraét on its part. The liability to B may be sustained on the 
ground that the corporation, by accepting the benefits of B’s serv- 
ices has adopted A’s contract employing B and must pay the com- 
missions agreed. See note, 17 A.L.R. 452-512, where the subject 
is discussed at length; Clifton v. Tomb (C.C.A.) 21 F.(2d) 893; 
Gardiner v. Equitable Office Building Corp. (C.C.A.) 273 F. 441, 
17 A.L.R. 431. Cf. Weatherford, M. W. & N. W. Ry. Co. v. Gran- 
ger, 24 S.W. 795, 86 Tex. 350, 40 Am.St.Rep. 837; Restatement, 
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Agency, § 104; 81 Uni.Pa.Law Rev, 746 (1933); 10 Temple Law 
Q. 300 (1936). 


(b) Breach of Fiduciary Duty by Promoter Toward Corporation 
and Investors and Corporate Right of Action 


Q. 31. A, B and C organize a syndicate and buy oil lands reason- 
ably worth $1,000,000. They then organize the X corporation with 
an authorized capitalization of $3,750,000, represented by 150,000 
shares of the par value of $25 per share. In the articles of incorpora- 
tion A, B and C are designated as the first board of directors, The 
board met and voted to purchase the oil properties from the syndi- 
cate and to issue 130,000 shares as fully paid to themselves in con- 
sideration of the oil lands at a valuation of $3,250,000. A, B and 
C sell enough of their own shares at par to pay the balance of the 
price of the oil lands. The corporation then sells the remaining 
20,000 authorized shares to P and other investors at par and 20,000 
in unsecured debenture bonds to O and others, all without any dis- 
closure of the prior stock watering. The corporation went bank- 
rupt. What are the remedies open to the trustee in bankruptcy 
of the X corporation and to P and O against A, B and C? 


A. According to the federal courts, there is no corporate wrong 
if all the persons interested in the corporation at the time assented 
to the transaction with full knowledge of the facts, although a 
fraud may be contemplated upon subsequent investors. It appears 
here that the sale of the property at an overvaluation was consum-. 
mated before the subscription or sale to the public of any shares 
or bonds without disclosure. It may, therefore, be argued it was 
a fraud on the subsequent individual investors and not upon the 
corporation when they purchased the securities without disclosure 
by the promoters. It is argued that no new right of action accrued 
to the corporation when the subsequent subscribers were taken 
in. If the corporation or its representative is allowed to recover, 
the guilty as well as the innocent may get the benefit. Old Do- 
minion Copper Mining & Smelting Co. v. Lewisohn, 28 S.Ct. 634, 
210 U.S. 206, 52 L.Ed. 1025. But if there are at the time of the 
transaction any innocent creditors, bondholders, stockholders or 
subscribers, who are kept in ignorance of the scheme, the corpora 
tion itself has a right of action against the promoter which may be 
asserted by its receiver or trustee in bankruptcy. McCandless v 
Furlaud, 296 U.S. 140, 56 S.Ct. 41, 80 L.Ed. 121; Id., 55 S.Ct. 830, 
295 U:S: 726, 79 L.Ed.'1677; Davis v. Las Ovas Co., 33 S.Ct. 197, 
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227 U.S. 80, 57 L.Ed. 426; Hughes v. Cadena De Cobre Min. Co., 
108° 254,513: Aniz..52: 

In the Arizona case there was only one stockholder who had no 
notice of the issuance of stock to the promoters, yet the corpora- 
tion was allowed to recover for the fraud of the promoters. No 
corporate right of action, however, would be recognized if the pro- 
motors took the entire issue of securities before selling them to 
the public. 85 A.L.R. 1262. 

The weight of authority in the state courts follows the Massa- 
chusetts view that promoters are liable to account to the corpora- 
tion, its receiver or trustee in bankruptcy, for secret profits from 
the sale of property to the corporation where a fraud was intend- 
ed and perpetrated upon subsequent creditors or investors in vio 
lation of fiduciary duty, owed both to the corporation and to per- 
sons invited by the promoters to invest, by an original issue of 
shares or securities without due disclosure of the gross overvalua- 
tion of property transferred to the corporation for the promoters’ 
shares. Even conceding that the substantial injury is to the in- 
dividual innocent investors rather than to the corporation itself, 
yet the hopelessness of individual suits, the prohibitive cost of 
such litigation to small investors and the inaccessibility of the 
evidence, all strongly argue in favor of giving a more adequate 
remedy by a corporate right of action against the promoters for 
the benefit of those defrauded rather than merely an individual 
one. Old Dominion Copper Mining & Smelting Co. v. Bigelow, 
89 N.E. 193, 203 Mass. 159, 40 L.R.A.(N.S.) 314; Pietsch v. Mil- 
brath, 101 N.W. 388, 102 N.W. 342, 123 Wis. 647, 68 L.R.A. 945, 
107 Am.St.Rep. 1017.. See: notes, 13 Cal.Law Rev. 240; 22 Cal. 
Law Rev. 321, 326; 36 Columb.Law Rev. 488; 47 Harv.Law Rev. 
1031; 49 Harv.Law Rev. 785; 34 Mich.Law Rev. 1189; 8 Minn. 
Law. Rev. 520; 20 Minn.Law Rev. 552; 1 Mo.Law Rev. 161; 13 
Or.Law Rev. 195; 84 Univ. of Pa.Law Rev. 409; 45 Yale Law J. 
sll; 2 Uni.Pittsburgh Law Rev. 209; 13 N.Y.Univ.Law Q.Rev. 
S77). 

O and the other bondholders and subsequent creditors might have 
individual remedies against A, B and C as shareholders (in addi- 
tion to their liability as promoters to the corporation) on the wa- 
tered stock obtained by them, for the difference between the par 
value of the shares obtained and the fair value to the corporation 
of the property conveyed. The valuation of the consideration was 
not made in good faith but the directors were adversely interest- 
ed and although acting in a fiduciary capacity were guilty of fraud. 
Hospes v. Northwestern Mfg. & Car Co., 50 N.W. 1117, 48 Minn. 
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174, 15 L.R.A. 470, 31 Am.St.Rep. 637; Rugger v. Mt. Hood Elec- 
tric Co., 20 P.(2d) 412, 21 P.(2d) 1100. 


SECTION 5.—POWERS 


(a) To Sell Entire Assets 


Q. 32. The directors of a domestic manufacturing corporation, 
pursuant to the vote of a majority of its shareholders, but against 
the protest of a minority, propose in good faith to sell and transfer 
the whole property, good will and business of the corporation to 
a new company organized by the majority, taking payment there- 
for in the shares of the new company. The minority shareholders 
desire to restrain the corporation and its directors from making 
such sale and transfer, on the ground that the sale will not be ad- 
vantageous to them, which is probable. What remedies are open 
to the dissenting shareholders? ; 


A. As a general rule, in the absence of statute, the majority 
shareholders of a corporation have not the power to authorize the 
directors to sell all the property and business of the company and 
thereby abandon the enterprise for which it was organized. Mey- 
erhoff v. Bankers’ Securities, Inc., 147 A. 105, 105 N.J.Eq. 76; 28 
Mich.Law Rev. 202; 14 Minn.Law Rev. 58; 17 Minn.Law Rev. 
330; 78 Univ. of Pa. Law Rev. 423. However, when the business 
of a corporation has proved so unprofitable that there is no reason- 

‘able prospect of conducting the business without loss, although 
it may not be insolvent, the directors may sell without the share- 
holders’ consent. Geddes v. Anaconda Copper Mining Co., 41 S. 

- Ct. 209, 254 U.S. 590, 65 L.Ed. 425; Howard v. Republic Bank & 
Trust Co. (Tex.Civ.App.) 76 S.W.(2d) 187. If the majority can- 
not sell for cash, the case is even stronger that there can be no sale 
of the assets of a prosperous corporation to another corporation 
controlled by the majority, in exchange for shares in a new com- 
pany. The dissenting minority may enjoin the sale. Wm. B. Ri- 
ker & Son Co. v. United Drug Co., 82 A. 930, 79 N.J.Eq. 580, Ann. 

| Cas.1913A, 1190; Moore v. Los Lugos Gold Mines, 21 P.(2d) 253, 
172 Wash. 570. But see Warren, 30 Harv.Law Rev. 335, 364. 
Where statutory power is conferred, the discretionary power of 
the majority may extend to the sale of assets even of a prosperous 
corporation for shares in another corporation which will result in 

a practical merger of the selling in the buying corporation. See J. H. 
Lane & Co. v. Maple Cotton Mills (C.C.A.) 226 F. 692; notes 41 
Yale Law J. 908; 45 Yale Law J. 107. 
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Q. 33. Ninety-five per cent. of the stockholders of the X com- 
pany authorized and joined in a reorganization agreement, by 
which Y, a new company with a larger capitalization, was to be 
formed, with broader objects, to which all the property, business 
and assets of the X company were to be transferred in exchange 
for 75 per cent. of the shares of the Y company, and the sharehold- 
ers of the X company were to be permitted to subscribe at par for 
the balance. The X company was then to be dissolved, and the 
shareholders were to receive for their old X stock, share for share, 
stock of the new Y company. The agreement also provided that 
any shareholder not desiring to take the new stock in exchange 
should be paid its fair market value, to be determined by ap- - 
praisal by disinterested appraisers. A, a dissenting shareholder, 
brings suit to enjoin the dissolution of the X company and the 
transfer of its property to the new company. Can he succeed? 


A. In most states authority is given by general statute to a 
certain majority of the shareholders of a corporation to sell in 
good faith and for a fair price the entire property. Allied Chem- 
ical & Dye Corporation v. Steel & Tube Co., 14 Del.Ch. 1, 120 A. 
486, 491 (1923); note, 45 Yale Law J. 107; Berle, 44 Harv.Law 
Rev. 1069. But, in the absence of statutory provisions, the pre- 
vailing view is that a majority of shareholders of a prosperous and 
going corporation may not sell the property essential to its exist- 
ence as a going concern, against the dissent even of a single share- 
holder. Theis v. Spokane Falls Gas Light Co., 74 P. 1004, 34 
Wash. 23. (See Question 32.) It has been held, however, in New 
Hampshire, that a minority shareholder of a corporation can- 
not object to the sale of its assets by the majority, even though 
payment is to be made in the shares of stock of another corpora- 
tion, if he is given the option of taking payment for his stock in 
cash. Bowditch v. Jackson Co., 82 A. 1014, 76 N.H. 351, L.R.A. 
1917A, 1174, Ann.Cas.1913A, 366; note, 20 Calif.Law Rev. 421. 

The shareholders of X cannot be compelled to exchange their X 
stock for Y stock except upon dissolution, winding up and dis- , 
tribution in kind. Finch v. Warrior Cement Corp., 141 A. 54, 16 
Del.Ch. 44; Geiger v. American Seeding Machine Co., 177 N.E. 
594, 124 Ohio St. 222, 79 A.L.R. 614, 639, 645 note. If there are 
any holders of preferred shares in the X company with a liquidation 
preference as to assets, such preferred shareholders may be entitled 
to be paid off in cash before there may be any distribution of prop- 
erty in kind to the common shareholders. Notes 20 Cal.Law Rev. 

Bav.Pros.Law (2p Ep.) 
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421; 19 Cal.Law Rev. 349; 17 Cornell Law Q. 269; 30 Yale Law 
Jex6533 ‘ 

The New York Stock Corporation Law provides that a cor- 
poration may, with consent of two-thirds of its voting shares at 
a meeting duly called, sell and convey its property and franchises 
to a domestic corporation. If any shareholder objects to such sale, 
he may demand payment for his shares and apply to the court for 
the appointment of appraisers to determine its value, to be paid by 
_the corporation. N.Y.S.C.L. §§ 20, 21; Bickerton v. New York 
inesere-Cow 1350N 41232 Niel: Ansre Timmis, 93 N-B. 522: 
2OOENGY: 1775517 -Corn.Vaw (©. 4853 12. N.Y.U..0, Rev. 144;°17 
Minn.Law Rev. 328; 18 Va.Law Rev. 37. ; 


(b) To Guarantee Obligations and Become Surety 


Q. 34. The L corporation was organized for the purchase and 
sale of lumber and the carrying on of a general lumber business. 
C was a contractor. For the purpose of securing a sale of lumber 
to C, the corporation’s salesman, S, signed L’s name to a bond se- 
curing the faithful performance of C’s contract to erect a building 
for B. C having made default under his contract, B sued the cor- 
poration L on the bond. Should B recover? 


A. The question turns on the issue whether the guaranty of the 
faithful performance of C’s contract with B was within the implied 
powers of L. In general a corporation has no power to make or 
indorse notes or go surety or guarantor for another’s obligation 
solely for his accommodation and benefit. Such a gratuitous lend- 
ing of its credit is not within the scope of the authorized business. 
A corporation has implied power to make all contracts reasonably 
incidental to advancing its business. Whether a contract of guar- 
anty will advance corporate interests is primarily for the officers 
of the corporation to decide, and courts will hold the contract 
ultra vires only when clearly foreign to the business authorized. 
Wm. Filene’s Sons Co. v. Gilchrist Co. (C.C.A.) 284 F. 664; Fre- 
mont Nat. Bank v. Ferguson & Co., 255 N.W. 39, 127 Neb. 307, 
noted 13 Neb.Law Bull. 175. The authority of S, the salesman, 
to make such a contract must also be shown. See Atlantic Refin- 
ing Co. v. Ingalls & Co., Inc. (Del.Super.) 185 A. 885. 

The power of corporations to become guarantors or sureties o1 
indorsers for the benefit of customers has been frequently implied, 
where the purpose was that of increasing sales or stimulating busi- 
ness. Woods Lumber Co. v. Moore, 191 P. 905, 183 Cal. 497, 11 
A.L.R. 549, 554 note; 9 Cal.Law Rev. 149, 19 Mich.Law Rev. 216. 
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Compare Northside Ry. Co. y. Worthington, 30 S.W. 1055, 88 Tex. 
562; 53 Am.St.Rep. 778. If the contract is one which under the 
circumstances might reasonably have appeared to the directors or 
officer representing the corporation to be good business policy and 
to afford a fair chance of benefit to the corporation it may be held 
to be authorized business. Note, Ultra vires credit transactions, 
83 Univ.Pa.Law Rev. 479, 485; 28 Columb.Law Rev. 1080; 13 
Neb.Law Bull. 175 (1934); 47 Harv.Law Rev. 1437; 34 Mich.Law 
Rev. 421 (1936). 


(c) To Purchase Stock in Other Corporations 


Q.35. The management of the P Insurance Company proposed 
to make an expenditure of some $8,000,000 of its funds to acquire a 
large majority of the shares of the F trust company at more than 
twice their book value. The purpose of the transaction was to en- 
able the board of directors of the insurance company to elect the 
directors of the trust company which had a controlling interest in 
the shares of P Insurance Company, who in turn would elect the 
directors of the insurance company. The shareholders’ meetings 
of the two companies would be so arranged that the directors of 
the insurance company would always dominate the trust company 
and be able to elect or appoint the directors of each corporation, 
thus perpetuating the control of the present management over the 
insurance company. The insurance company had statutory power 
to purchase shares of stock in other corporations. M, a minority 
shareholder, sues for an injunction to prevent the carrying out of 
the scheme. What result? 


A. The injunction should be granted. Robotham et al. v. Pru- 
dential Insurance Co. & Fidelity Trust Co., 53 A. 842, 64 N.J.Eq. 
673. In the first place the purchase by P of the controlling shares 
of F was not for investment but for carrying out a scheme by which 
the present management could perpetually maintain itself in of- 
fice. The power to purchase shares of stock in other corporations 
was presumably to be used for investment, not to keep the control 

‘of the managing group or advance the interests of the management 
as individuals. See Berle, “Corporate Powers as Powers in Trust,” 
44 Harv.Law Rev. 1049, 1063, 1065. 

The mere fact that the insurance company might by the purchase 
of certain stock acquire control of another corporation would not 
prevent such acquisition if made in good faith for the purpose of 
investment. But the proposed plan to keep control of both cor- 
porations was unauthorized, an abuse of the fiduciary powers of 
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the directors and a wrong to the minority shareholders. The ad- - 


verse interest of the directors to the corporation cast upon them the 
burden of proof to justify the transaction as advantageous to the 
corporation and its shareholders. 

The power of a corporation at common law, in the absence of 
express authorization by statute or the articles of incorporation, to 
acquire and hold shares of other corporations has not been gen- 
erally implied, either on the objection of ultra vires, as risking 
funds in an enterprise foreign to its objects, or on some supposed 
public policy against abuses incident to close relationships between 
corporations. 

Even if express authority be given by statute or charter to pur- 
chase and sell shares of stock this cannot ordinarily be considered 
an object or purpose. Such purchases must be made in good faith, 
with reasonable expectation of pecuniary benefit to the corpora- 
tion and as reasonably incidental to its authorized objects and 
business, where the circumstances are such as to render the transac- 
tion a proper means of accomplishing ‘its objects. Such purposes 
would include taking shares as collateral security, as a compro- 
mise of disputed claims, or as an investment for idle funds, but not 
for purposes of speculation or for turning a corporation into a hold- 
ing company or investment trust. Edward Hines Western Pine 
Co. v. First Nat. Bank (C.C.A.) 61 F.(2d) 503; Robinson v. Hol- 
brook (C.C.) 148 F. 107; State v. Atlantic City & S. R. Co., 72 
A. 111, 77 N.J.Law, 465; 18 Minn.Law Rev. 1; 31 Columb.Law 
Rey. 281. A controlling interest in the shares of other corporations 
may be acquired and held by business corporations where the pur- 
pose of such acquisition is to facilitate the business for which the 
parent company was created. State ex inf. Hadley v. Missouri 
Pacific R. Co., 141 S.W. 643, 237 Mo. 338; State ex inf. Gentry v. 
Long-Bell Lumber Co., 12 $.W.(2d) 64, 321 Mo. 461. 

Many states confer statutory power to purchase stock of other 
corporations upon business and trading corporations but deny it to 
banks and some other financial institutions. In general national 
and state banks are not authorized to purchase for their own ac- 
count shares of stock either in other corporations or in themselves 
except for purpose of realizing on claims. First Nat. Bank v. Nat. 
Exchange Bank, 92 U.S. 122, 23 L.Ed. 679; Dillon, Reed & Co. v. 
Commercial State Bank (C.C.A.) 62 F.(2d) 606; Cassatt v. First 
National Bank of West New York, 168 A. 585, 111 N.J.Law, 536, 


89 A.L.R. 1302. 
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(d) To, Enter Joint Ventures and Partnerships 


Q. 36. The D bank made a contract with A and B to enter into a 
joint venture to buy a certain tract of land for subdivision and sale, 
profits to be divided equally between the three parties. P now sues 
the D bank, A and B for breach of a contract to convey one of the 
lots. Has the D bank any defense? 


A. No. A corporation, although without power to enter into 
partnership without express authority, may nevertheless enter in- 
to a joint adventure. Clinchfield Fuel Co. v. Henderson, Iron 
Works Co. (C.C.A.) 254 F. 411. A joint adventure is an association 
to carry out.a single business enterprise for profit. Rowley, “The 
Corporate Partner,” 14 Minn.Law Rev. 769, 776; Mechem, “Joint 
Adventures,” 15 Minn.Law Rev. 644, 651. The objection to a 
corporation entering a general partnership seems to be that it in- 
volves an undue delegation of the authority of the directors to the 
other partners to manage thesbusiness. Hosher-Platt Co. v. Miller. 
131 N.E. 310, 238 Mass. 518;, 14 Minn.Law Rev. 777; 46 Harv. 
Law Rev. 519. 

Even if this were held to be a partnership, the contract might 
well be enforced by or against the corporate partner as well as 
against the individuals, as a corporation may enter a joint con- 
tract and suit on this would not be enforcing the ultra vires part- 
nership. The rule against corporate partnerships only extends to 
forbid actions to enforce an agreement to form or continue a part- 
nership where corporate management is delegated. Bates v. Cor- 
onado Beach Co., 41 P. 855, 109 Cal. 160. The objection of ultra 
vires cannot be raised by one who is not a partner, nor injuriously 
affected by, the unauthorized transaction. An individual or a cor- 
poration cannot escape liability to third persons as a partner on 
the ground that the corporation was incapable of entering into that 
relation. Moore v. Thorpe, 158 N.W. 235, 133 Minn. 244, 249. 

In the case of an executed partnership transaction, the corpora- 
tion must account to its copartner for profits received. Boyd v. 
American Carbon Black Co., 37 A. 937, 182 Pa. 206. 


(e) To Purchase Its Own Shares 


Q. 37. D company sold P, through its agent, A, ten shares of pre- 
ferred stock, par $100 per share, for which P paid $1,000 and re- 
ceived a certificate. A orally agreed with P that D would repur- 
chase the stock at any time at par less a small charge. O and 
various other holders of preferred stock in D did not receive an 
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option to resell and did not know that stock was being sold with 


‘this privilege. 


The capital of D company became impaired, its assets being less 
than its liabilities plus its legal capital, and the market price of 
the shares fell to $50 per share. P tendered his certificate of stock 
to D and requested D to repurchase it at par, but D refused. May 
P enforce his option against objections of D and O? 


A. In the United States, apart from statute, corporations are 
generally permitted to purchase and agree to purchase their own 
shares, even if there is no surplus, if creditors and shareholders are 
not prejudiced. Scriggins v. Thomas Dalby Co. (Mass.)\195 N.E. 
749, In many jurisdictions, however, by statutory restriction, pur- 
chases by a corporation of its own shares are limited to surplus. 
Cleveland v. Jenks Mfg. Co., 171 A. 917, 54 R.I. 218; 20 Cal.Law 
Rev. 565; 35 Columb.Law Rev. 971, 996; 15 Minn.Law Rev. 1. 
In the absence of statute in many jurisdictions a contract to re- 
purchase its shares at par made contemporaneously with the sale 
of the shares by which the corporation agrees to repurchase the 
shares at the buyer’s option, is enforceable and the buyer electing 
to sell may recover the price fixed in the contract, unless it is 


_ affirmatively shown that creditors or shareholders are improperly 


affected. Some cases call it a conditional sale or a sale and re- 
turn contract. Grace Securities Corp. v. Roberts, 164 S.E. 700, 
158 Va. 792; Oklahoma Natural Gas Co. v. Douglas, 39 P.(2d) 578, 


~585, 170 Okl. 284, 101 A.L.R. 144; 35 Columb.Law Rev. 998, 1000, 


6 Fletcher, Corporations, § 2849. 

Even if creditors are not prejudiced, the other shareholders may 
be injured by depletion of the assets and unfair withdrawal in favor 
of individual sellers. It would seem that O and other sharehold- 
ers might have ground to enjoin such a purchase made at more 
than the market price since its enforcement would be an unjust dis- 
crimination against them and would deprive them of their propor- 
tionate rights and privileges under their preferred share contract. 
Hoops v. Leddy, 182 A. 271, 119 N.J.Eq. 296; note, 3 Univ. of 
Chicago Law Rev. 665. 


Q. 38. Action against D by P, a receiver representing creditors 
of B, a banking corporation, which is insolvent, to enforce the stat- 
utory double liability of stockholders. D sets up by way of de- 
fense that, previously to the insolvency of the B bank, the latter 
had bought back the shares formerly held by him while solvent, 
and that he was, therefore, not a stockholder liable for the debts 
of the bank. 

Is the defense valid? 
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A. This depends upon power of a corporation to purchase its. 
own shares. In England and in some American jurisdictions cor- 
porations, particularly banks, are prohibited from purchasing their 
own stock. Fitzpatrick v. McGregor, 65 S.E. 859, 133 Ga. 332, 25 
L.R.A.(N.S.) 50; Kom v. Cody Detective Agency, 136 P. 1155, 76 
Wash. 540, 50 L.R.A.(N.S.) 1073, note 81 U.Pa.Law Rev. 999. 
By the weight of authority, business corporations may do so in 
good faith provided the purchase can be made without prejudice to 
creditors. The subsequent insolvency of such a corporation would 
not invalidate an executed purchase of shares, but in the case of 
bank shares the attempted purchase will not relieve D, ‘the share- 
holder, from his double liability. 

Even a banking corporation may, however, acquire its own 
stock by way of compromise to avoid or reduce losses. First Nat. 
Bank v. National Exchange Bank, 92 U.S. 122, 23 L.Ed. 679; Ral- 
ston v. Bank of California, 44 P. 476, 112 Cal. 208, 214. 


Q. 39. On February 1, 1935, P, who was a director of C corpora- 
tion and owner of one-fourth of its stock, offered to sell his 50 
shares to C for $2,500, which was one-half its par value, $1,250 to 
be paid forthwith and $1,250 on March 1, P to retain his stock 
certificates until full payment. On February 2 the offer was accept- 
ed at a directors’ meeting by vote of the directors other than P and 
the first installment was paid. Immediately prior to the vote C’s 
stated or legal capital was $20,000, its debts $20,000 (including 
$5,000 short-term debt), and the fair value of its assets (including 
$10,000 quick assets) was $30,000. C was not then earning any- 
thing and not likely to do so unless general business conditions 
improved. C suffered heavy losses during February which could 
not reasonably have been expected. On March 1 it refused to pay 
P who tendered his stock certificates and demanded payment on 
that date. P claims the right to prove his claim_in the bankrupt- 
cy of C as a creditor for $1,250. The trustee resists this claim and 
also demands that P refund the $1,250 previously paid him. 


A. (1) May P, the seller, recover the balance of the price for 
his shares due on March 1? C had a deficit of $10,000 at the 
time of the making of the contract of sale and could not make a 
contract for the purchase of its own shares with P in a jurisdic- 
tion which limits such purchases to surplus. Assuming that there 
is no such statutory limitation and that C was not rendered un- 
able to pay its debts as they matured by the original purchase, 
the contract was valid at that time, if fair and made in good faith, 
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as the corporation was represented by an independent majority of 
directors. 

Financial conditions of C changed by losses suffered in February 
and C was justified in refusing to pay the second installment for the 
shares which fell due on March 1 in view of the prior rights of credi- 
tors. 

It is necessary to recovery on a contract for the purchase of its 
own shares that the corporation should be solvent and have sufficient 
assets to prevent injury to creditors at the time when payment is 
actually to be made. The obligation of the corporation to pay for 
the shares cannot be enforced unless the requisite surplus or finan- 
cial ability exists at the time of payment. Keith v. Kilmer (C.C.A.) 
261 F. 733, 9 A.L.R. 1287, 1296 note. In a recent New Jersey case, 
however, it was held that the seller of shares may claim pro rata 
with the general creditors even against an insolvent corporation. 
Wolff v. Heidritter Lumber Co., 163 A. 140, 112 N.J.Eq. 34; note, 
18 Cornell Law Q. 589. The better view, however, is that the seller of 
the shares can claim only in subordination to the claims of creditors. 
Robinson v. Wangemann (C.C.A. 5) 75 F.(2d) 756; 84 Univ. of 
Pa.Law Rev. 254; 42 Yale Law J. 1128. 

(2) The trustee may resist P’s claim, but probably cannot recover 
the $1,250 previously paid before the insolvency if the contract 
was valid at the time in the absence of surplus. Even if a pur- 
chase by a corporation of its shares is voidable, it must be attacked 
by or on behalf of existing creditors rather than by subsequent 
creditors who became such with knowledge of the purchase. Love- 
land & Co. v. Doernbecher Mfg. Co., 39 P.(2d) 668, 675, 149 Or. 
58; Scriggins v. Thomas Dalby Co. (Mass.) 195 N.E. 749; Fletch- 
er Corps. (1931) § 2861. See note, Creditors’ rights and remedies 
where a corporation purchases its own shares, 20 Minn.Law Rev. 


422 (1936). 


Q. 40. C Corporation had statutory power to buy its own stock 
and to declare dividends out of surplus only. On December 31, 
1934, C had assets of $1,100,000, debts of $200,000, capital of $600,- 
000, and surplus of $300,000. On that day its directors bought for 
C one-third of its shares, paying $300,000 therefor. On the advice 
of a certified public accountant, they carried the stock so bought 
for the treasury as an asset at cost and left the surplus amount 
unchanged on their books. The following year, 1935, the corpora- 
tion earned $50,000 and the same board of directors declared a divi- 
dend amounting to $100,000, which was paid. A year later the 
corporation became insolvent without having resold any of its 
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treasury shares and a receiver was appointed. A statute provides 
that the directors shall be jointly and severally liable to the cor- 
poration for any dividends paid where the statute has been willfully 
or negligently violated by them. The statute is silent as to stock- 
holders’ liability. What amount, if any, can the receiver recover 
from director A, who as owner of one-fifth of the shares received 
$20,000 in dividends? (Harvard Law School Examination, 1934- 
35.) 


A. C was not in a position to pay a dividend of $100,000 in 1935 
as the surplus of $300,000 which it had in 1934 was exhausted in 
the purchase of its own shares. To carry the shares purchased 
for the treasury as an asset, as the certified public accountant ad- 
vised, leaving the surplus unreduced, was a misstatement of the 
financial condition and of the legal effect of the purchase by the 
corporation of its own shares. “A transaction by which a cor-. 
poration acquires its own stock from a stockholder for a sum of 
money is not really a sale. A corporation does not acquire any- 
thing of value equivalent to the depletion of its assets if the stock 
is held in the treasury, as in this case. It is simply a, method of 
distributing a portion of the assets to the stockholder.” Robinson 
v. Wangemann (CCA. 5) 75 F.(2d)° 756; Borg v. International 
Silver Co. (C.C.A.) 11 F.(2d) 147; Hills, “Model Corporation Act,” 
48 Harv.Law Rev. 1342, 1374, 1375; Blackstock, 13 Tex.Law Rev. 
442, 454. 

In a Colorado case, however, the specious argument was made 
that when its shares are repurchased by a corporation they become 
part of the company’s property and may be treated as an-asset of 
the corporation. Colorado Industrial Loan & Investment Co. v. 
Clem, 260 P. 1019, 82 Colo. 399. The fallacy of this theory may be 
seen by considering what would be the situation if all the share- 
holders should surrender their stock for the assets of the corpora- 
tion. What would be left for the creditors? Only worthless cer- 
tificates. “Treasury shares are in truth no more an asset than are 
unissued shares. 

The dividend of 1935 exceeded the surplus by $50,000. It would, 
accordingly, seem that the receiver should be able to recover this 
amount from director A even though he only received $20,000 him- 
self in dividends. Directors are bound to exercise reasonable care 
to ascertain the existence of funds available before declaration of 
dividends. They should ascertain the true financial condition of 
the corporation by securing proper financial statements prepared 
by competent accountants. Cornell v. Seddinger, 85 A. 446, 237 
Pa. 389; Ballantine and Hills, 23 Cal.Law Rev. 229, 260. 
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SECTION 6.—ULTRA VIRES CONTRACTS 


Q. 41. A banking corporation, through B, its president, entered 
into a contract with P & Co., cotton brokers, for*the purchase of 
cotton on the stock exchange. The brokers bought the cotton for 
the bank. The bank was notified of the fact of the purchase, and 
was inquired of as to where the cotton should be delivered. The 
bank notified the brokers that it would not receive the cotton. 
No money had passed. The brokers brought suit in a state court. 
The defendant demurred, and insisted that the contract was ultra 
vires. How would you decide whether the brokers have any claim 
which they can enforce against the bank? Give your reasons. 


A. Assuming that B had all the authority to act for the bank 
that the directors could give, yet the speculative contract was ultra 
vires (i. e., not incidental to the business of banking), and the bank 
is not liable. The contract had not been so far executed on the 
part of P & Co. as to estop the bank from setting up the defense 
of ultra vires. There had been no delivery or transfer of title to 
the bank. Jemison v. Citizens’ Sav. Bank of Jefferson, 25 N.E. 264, 
122 NiY. 135,19 LRA. 708, 19 Am st-Rep./482;° Hamburg Bank 
v. Ouachita Nat. Bank (C.C.A.8) 78 F.(2d) 100, certiorari denied 
56 S.Ct. 382, 296 U.S. 655, 80 L.Ed. —~ (Arkansas bank); State 
Bank of Commerce v. Stone, 184 N.E. 750, 261 N.Y. 175, 87 A.L.R. 
1449, noted in 18 Cornell Law Q. 577; 38 Harv.Law Rev. 522. If 
the bank had received the benefit of performance, a majority of 
American courts would hold the defendant “estopped,” as the con- 
tract was not illegal. Insecurity to stockholders and depositors 
would result, if banks were allowed to speculate with their capi- 
tal or deposits. On grounds of policy, the defense of ultra vires 
is more favored with banks and trust companies than with busi- 
ness and trading corporations. 


Q. 42. The Poor Garage Company was organized with articles 
stating its objects as follows: “The general nature of its business 
shall be to conduct a garage for the storage and repair of automo- 
biles, and the sale of parts and accessories.” The company for 
several years conducted an auto livery business, and by resolution 
of its directors contracted for the purchase of a taxicab from Mr. 
Good for use in this business. The company now repudiates the 
contract, and refuses to pay for or to accept delivery of the car, 
on the ground that the auto livery business was ultra vires. Mr. 
Good knew of the purpose for which the car was purchased, and 
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that the company was engaged in the auto livery business, but had 
not seen the incorporation papers. Good now sues the company 
for breach of contract. Discuss the case in the light of the different 
objections urged against the enforcement of ultra vires contracts. 


A. In most jurisdictions, where the contract is wholly executory 
on both sides, no action can be based thereon either by the cor- 
poration or against it, even though, as here, the result is most un- 
just. A number of objections have been raised by different courts 
to giving effect to ultra vires contracts: 

(1) That the corporation had not the power or capacity to make 
such a contract. This, however, seems inconsistent with the va- 
lidity of executed transactions, like conveyances. 

(2) That such contracts are illegal and contrary to some shad- 
owy public policy, and that the defense of ultra vires is necessary 
for the public interest to prevent the usurpation of powers. But, 
modern authorities recognize that, in general, the public has no 
interest in confining a business corporation to the objects speci- 
fied in its articles of incorporation. 

(3) That the defense is aimed to prevent a breach of trust or 
obligation to the stockholders, in order that their funds may not 
be diverted to unauthorized ventures. This seems the most sub- 
stantial basis; but, where the ultra vires business, as here, has been 
carried on openly in the name of the corporation for such a period 
that stockholders have had a fair opportunity to restrain its con- 
tinuance, the stockholders should take the responsibility. 

(4) Even if the corporation has the capacity, the objects and 
purposes of the corporation limit the authority of the directors, 
and outsiders must take notice of the limitations contained in the 
articles, although some statutes now provide otherwise. 

The instances in which attack on liability for ultra vires con- 
tracts is now denied by the weight of authority are as follows: 

(1) Where the corporation has conveyed property acquired by it 
without authority, or is holding property without authority, con- 
trary to restrictions, or foreign to its purposes. 42 W.Va.Law 
Quart. 194, ; 

(2) Where a contract made outside its authority has been whol- 
ly performed by either party. Some courts, however, restrict the 
recovery in such cases to the value of benefits received in quasi- 
contract, and say there is no estoppel to set up the defense of ultra 
vires to actions on the contract itself. Paterson & Edey Lumber 
Co. v. Bank of Mobile; 84 So. 721, 203 Ala. 536, 10 A.L.R. 1037; 
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Colson, “Ultra Vires in United States Supreme Court,” 42 W.Va. 
’ Law Q. 179, 206 (1936). 

(3) Where the corporate officers have abused a general power 
and have made a contract for an ultra vires purpose, or upon the 
determination of questions of fact, and the ultra vires purpose or 
circumstances could not have been ascertained by the third party 
from inspection of the articles. Monument Nat. Bank v. Globe 
Works, 101 Mass. 57, 3 Am.Rep. 322; Dunne v. Independent Or- 
der of Foresters, 196 P. 41, 185 Cal. 211, 18 A.L.R. 639. 

In the problem case, it would seem that the defense of ultra 
vires cannot properly be sustained on the theory of incapacity, nor 
on the theory of illegality, nor on the theory of protecting the stock- 
holders. Qn true principle, the stockholders ought to bear the 
burden of abuse of authority by their chosen representatives, in 
whose undertaking they have acquiesced. Ballantine, 12 Cornell 
Law Q. 453; 19 Cal.Law Rev. 473; 1 Univ.Chicago Law Rev. 381. 


Q. 43. In state M corporations could be formed under a general 
act for the purpose of carrying on any lawful business. The “pur-. 
poses” of any corporation formed thereunder were required to be 
stated in the articles of association. The articles could be amended © 
at any time by a vote of the holders of two-thirds of the stock, so 
as to add any purposes which might have been included in the orig- 
inal articles. Corporation X was formed under this law for the 
purpose of buying and selling cotton goods. Later the directors 
voted that it would be to the interests of X also to manufacture 
cotton goods, and reported at a meeting of all the stockholders 
that they proposed to use the funds of X to acquire a plant for the 
manufacture. No stockholder objected. The directors thereafter, 
in the name of X, entered into a contract with P for the purchase 
of a cotton factory. Some of the stockholders, on learning of this, 
objected, on the sole ground that the price was too high. X de- 
clined to perform. Is P entitled to a decree for the specific per- 
formance of the contract? 


A. It has been urged that, on principle, if (1) all the sharehold- 
ers of X at the time authorized or ratified the contract or the trans- 
action of the business in the course of which the contract was 
made, and (2) if P did not know and could not reasonably be 
charged with knowledge that the contract was outside the scope 
of X’s chartered purposes, then X should not be allowed to defend 
on the ground that the contract, though executory, was ultra vires. 
Warren, 24 Harv.Law Rev. 534, 543. It is generally held, however, 
that the defense of ultra vires is available to the corporation, in 
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all cases of executory contracts, and that one dealing with a cor- 
poration is bound to take notice of the extent of its powers. Jemi- 
son v. Citizens’ Sav. Bank of Jefferson, 25 N.E. 264, 122 N.Y. 135, 
9 L.R.A. 708, 19 Am.St.Rep. 482; 38 Harv.Law Rev. 522. 

Some courts would hold that an ultra vires agreement made by 
the officers may be defended, even though made with the assent 
of all the stockholders. Others would hold that the corporation 
is estopped by the assent of the stockholders. Olson v. Warroad 
Mercantile Co., 161 N.W. 713, 136 Minn. 310. The defense of ultra 
vires is primarily allowed to protect the stockholders against the 
unauthorized diversion of their capital. When they have assented, . 
though in an informal manner, there is no merit in allowing them 
to use this technicality simply to back out of a bad bargain made 
by their representatives. Note, 7 Minn.Law Rev. 332; 76 U.Pa.Law 
Rev. 872; 18 Va.Law Rev. 468; 37 Yale Law J. 643. 


Q. 44. The X Company is chartered for the limited purpose of 
maintaining and conducting a garage business. It engages in 
. the business of auto trucking. “A makes a contract with it for the 
carriage of ‘certain goods from Hartford to New Haven. When 
the goods are ready, the company refuses to call for them as re- 
quired by its contract, and A starts for the company’s office to as- 
certain the reason. While so doing he is negligently run down by 
one of the company’s trucks and severely injured. He thereupon 
brings an action to recover damages for the injuries and an action 
to recover damages for the breach of contract, as the failure to 
carry the goods caused him a large loss on subsidiary contracts 
for which the goods were intended. The company defends on the 
ground of ultra vires. What decision, and why? 


A. The X company is liable for torts committed by its servant 
acting within the scope of his employment. The defense of ultra 
vires is not available in tort cases. Britt v. Howell, 181 S.E. 619, 
208 N.C. 519; Bissell v. Michigan Southern Ry. Co., 22 N.Y. 258. 

A cannot recover damages for breach of contract to carry the 
goods, because the contract is still entirely executory, and it is 
held except perhaps in one or two states, that either party to an 
executory contract may defeat its enforcement by a,plea of ultra 
vires. The principal basis of this defense would seem to be the 
protection of the interest of the stockholders, that the capital shall 
not be subjected to the risk of enterprises not authorized by the 
stockholders in the articles of incorporation. But see Harris v. In- 
dependence Gas Co., 92 P. 1123, 76 Kan. 750, 13 LeRAAN:SelL TAI. 
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As we have already seen, if the stockholders have acquiesced in 
the business of auto trucking and taken the profits of it, there 
seems no merit in allowing the company to escape from contracts 
on the ground of lack of authority, any more than from tort lia- 
bility. The defense has been abrogated or limited in several mod- 
ern corporation acts—California, Idaho, Hlinois, Michigan, Minne- 
sota, Ohio, Louisiana, Pennsylvania, Vermont, Washington. Bal- 
lantine, 1 Univ.Chic.Law Rev. 357; 381. 


Q.45. The D Trust Co. purported to make a contract of guar- 
anty with the P Bank by which it agreed to guarantee P that M, 
an importer, would meet drafts which M might draw against a 
letter of credit issued to M by P. The consideration for D’s guar- 
anty of M’s performance of his obligation to P was a recited con- 
sideration of $1.00 and a desire to assist M, who is a customer 
of D. P advanced money on M’s drafts on the faith of D’s agree- 
ment but M failed to provide money to pay these drafts. P now 
sues D on its guaranty and D sets up the defense of ultra vires. 
It may be assumed that the guaranty given to P by D was ultra 
vires as not within the statutory enumeration of powers of a trust 
company in the state of its incorporation, being the guaranty of 
the obligation of the customer to another bank. 

Is D estopped to set up the defense of ultra vires by P’s action 
in reliance on the contract in paying money on M’s drafts? 


A. In’some jurisdictions D will not be estopped to set up ultra 
vires as a defense to an action founded on the contract and the 
only liability, if any, will be in quasi-contract where some direct 
enrichment or benefit has been received. Nowell v. Equitable Trust 
Co., 144 N.E. 749, 249 Mass. 585. See Sturdevant Bros. & Co. v. 
Farmers’ & Merchants’ Bank of Rushville, 87 N.W. 156, 62 Neb. 
472, affirmed in 95 N.W. 819, 69 Neb. 220. According to the law 
in such jurisdictions, neither party to an ultra vires contract may 
sue upon the contract for damages, even though the contract is 
fully executed on its part. In many other jurisdictions, however, 
where a contract has been fully performed by one party, the de- 
fendant may not set up the defense of ultra vires to an action up- 
on the contract itself where it would not advance justice but would 
accomplish a legal wrong. Whitney Arms Co. v. Barlow, 63 N.Y. 
62, 20 Am.Rep. 504; 29 Columb.Law Rev. 484 (1929). 

In this case the D Trust Co. has not received any money di- 
rectly or indirectly from P, or any other tangible advantage or 
gain from the performance by P of its contract. Accordingly, in 
some jurisdictions there would be no estoppel and no right of re- 
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covery in quasi-contract, no matter how unjust and inequitable the 
defense may be. A more just rule would deny the defense of ultra 
vires where the other party has been induced to act to his detri- 
ment and. where honesty and fair dealing demand the enforcement 
of the contract. Creditors’ Claim & Adjustment Co. v. Northwest 
Loan & Trust Co., 142 P. 670, 81 Wash. 247, Ann.Cas.1916D, 551, 
L.R.A.1917A, 737, 749 note, How far a private corporation is es- 
topped from raising the defense of ultra vires; L.R.A.1917B, 821 
note, Estoppel in actions by corporation; see notes, 83 Univ. of 
Pa.Law Rev. 479; 84 Univ.Pa.Law Rev. 253; 48 Harv.Law Rev. 
681; 28 Columb.Law Rev. 101; 24 Georgetown Law J. 473. 


SECTION 7.—TORTS AND CRIMES 
(a) Toris 


Q. 46. One of the employees of the A corporation, in the course 
of the latter’s business, which was ultra vires, willfully and wan- 
tonly assaulted B. 

(1) Has B a tort action against the A corporation? 

(2) Could B recover punitive damages against the A corpora- 
tion? 


A. (1) There are many cases to the effect that a corporation 
may be liable for a tort of its employees, committed in the course 
of an ultra vires undertaking. If the servant was acting in the 
scope of his employment, the corporation cannot escape liability 
by a plea of ultra vires. Nims v. Mt. Hermon Boys’ School, 35 
N.E. 776, 778, 160 Mass. 177, 22 L.R.A. 364, 39 Am.St.Rep. 467; 
Britt v. Howell, 181 S.E. 619, 208 N.C. 519; 57 A.L.R. 302, Doc- 
trine of ultra vires applied to torts; 42 W. Ven Law Q. 179, 191,.2 
Camb.Law, J..350. 

But it has been argued that, in order to fix the liability of the 
corporation for the tortious act of one of its employees, the busi- 


ness must be connected with that which is authorized, or at least | 


acquiesced in and ratified by the stockholders, The directors are 
only agents themselves, and their authority to employ is limited 
to the scope of the purposes for which the corporation was created. 
Brokaw v. New Jersey, R. & Transp. Co., 32 N.J.Law, 328, 90 Am. 
Dec. 659; Central R. & Banking Co. v. Smith, 76 Ala. 572, 52 Am. 
Rep. 353; 2 Camb.Law J. 180, 350; 1 Tex.Law Rev. 52, 57. 

The doubtful question in many cases is whether the agent or 
employee was acting within the scope of his employment by the 
corporation or not. The fact that the rene was willful and wan- 
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ton will not prevent this, if it is done in the course of the employ- 
ment. See Vowles v. Yakish, 179 N.W. 117, 191 Iowa, 368, 13 A. 
L.R. 1132; 6 Iowa Law Bull. 125; Concoff v. Hippodrome Thea- 
ter Co., 182 P. 273, 180 Cal. 626. See Maloney Tank Mfg. Co. v. © 
Mid-Continent Petroleum Corp. (C.C.A.10) 49 F.(2d) 146. 

(2) Many courts permit a jury to award punitive or exemplary 
damages against a corporation by reason of the malicious acts of 
those whom it has put in charge of its affairs, whose wrongful mo- 
tives are imputed to the corporation. Other courts deny such lia- 
bility, except in the case of the authorization or ratification by 
the directors or highest officers. Lake Shore & M. S. Ry. Co. v. 
Prentice, 13 S.Ct. 261, 147 U.S. 101, 37 L.Ed. 97; Wardman-Jus- 
tice Motors v. Petrie, 59 App.D.C. 262, 39 F.(2d) 512, 69 A.L.R. 
648, 653; Emmke v. De Silva (C.C.A.) 293 F. 17; Morriss-Buick 
Co. v. Huss (Tex.Civ.App.) 84 S.W.(2d) 264, 267; 33 Harv.Law 
Rev. 111; 13 Tex.Law Rev. 253, 257. 


(b) Charitable Corporations 


Q. 47. Plaintiff, an inmate of D, a charitable home for incorrigi- 
ble boys, brought suit, by his father and next friend, against the 
corporation maintaining the same, alleging in his declaration that 
on several occasions he was maliciously assaulted and beaten by 
the officers and employees of the defendant while in the regular 
course of their employment. The charter of the corporation gave 
it power to maintain the home for the purpose above indicated. 
It was provided that its members should be those persons who 
should contribute a stated sum for the purpose of maintaining 
the institution, and these members were given power to elect a 
board of directors who should administer its affairs. Power was 
also given to receive gifts, bequests and devises to be devoted to 
the carrying out the purpose of the corporation. It was declared 
that the corporation was not to be conducted for profit, but wholly 
for the reformation of the boys committed to it, and that all moneys 
received by it should be devoted to this purpose and no other. 
Upon these facts, what were the rights of the plaintiff? 

(a) Suppose an employee negligently ran over a stranger in 
the course of his employment? 


A. Where the plaintiff is a beneficiary of the charity, a chart- 
table corporation is generally not liable for the torts of servants. 
Roosen v. Peter Bent Brigham Hospital, 126 N.E. 392, 235 Mass. 
66, 14 A.L.R. 563; Phillips v. Buffalo General Hospital, 146 N.E. 
199, 239 N.Y. 188. But a charitable corporation is generally held 
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liable to strangers—that is, to persons other than beneficiaries— 
for the torts of its employees within the line of their employment. 
Schloendorff v.. Society of New York Hospital, 105 N.E. 92, 211 
N.Y. 125, 52 L.R.A.(N.S.) 505, Ann.Cas.1915C, 581; Hamburger 
v. Cornell University, 148 N.E. 539, 240 N.Y. 328. Contra, Bach- 
man v. Y.W.C.A., 191 N.W. 751, 179 Wis. 178, 30 A.L.R. 448. 
-Some authorities deny the liability either to patient or third party, 
on grounds of public policy or the diversion of trust funds from 
the purpose intended. Foley v. Wesson Memorial Hospital, 141 
N.E. 113, 246 Mass. 363. But see Mulliner v. Evangelischer Diak- 
onniessenverein of Minnesota Dist. of German Evangelical Synod 
of North America, 175 N.W. 699, 144 Minn. 392. Others recognize 
liability only where due care is not exercised in the selection of 
employees. See 24 Georgetown Law Rev. 208; 22 Mich.Law Rev. 
259; 72 Univ.Pa.Law Rev. 443; 11 Cornell Law Q. 62; 34 Yale 
Law J. 316; 8 So.Cal.Law Rev. 360; 22 Am.Bar Ass’n J. 48; 22 Va. 
Law Rev. 58. 


(c) Criminal Responsibility 


Q. 48. The Revised Statutes of the United States describe certain 
nonmailable matter, and provide that “any person” who shall 
knowingly deposit or cause to be deposited for mailing or delivery 
anything declared by the statute to be nonmailable shall for each 
offense be fined on conviction or imprisoned at hard labor, or both. 
An indictment against the X newspaper corporation alleged that 
the defendant “did knowingly deposit and cause to be deposited” in 
the United States mail certain obscene nonmailable matter, and that 
when such deposit was made the corporation “well knew the con- 
tents of the same.” The corporation demurred to the indictment, 
on the ground that a corporation cannot be guilty of the offense 
charged. Should the demurrer be sustained? 


A. No. The word “person” ordinarily includes “corporation” 
unless the context indicates otherwise. Can the specific intent in- 
volving knowledge of the obnoxious character of the mail matter 
be charged to the corporation? It has been held that to fasten 
knowledge of the obscene matter upon the corporation it is enough 
that the directors or higher officers were aware of it. U.S. v. New 
York Herald Co. (C.C.) 159 F. 296. Some judges have said that 
“there is no more difficulty in imputing to a corporation a specific 
intent in a criminal proceeding than in a civil.” U.S. v. Nearing 
(D.C.) 252 F. 223, 231. This, however, overlooks the fundamental 
principle that vicarious civil liability in damages for acts of agents 
and vicarious punishment are two different things. 
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The maxim, “Respondeat superior,” in general, pertains to tort 
liability only. Criminal law ordinarily does not punish the employ- 
er for the crime of the servant, unless the employer has incited or 
procured the servant to commit it. Perrymore vy. State, 73 S.W. 
(2d) 470,189; Ark. 519; Paschen v..U..S. (C.C.A.) 70 F:(2d) 491, 
503; Winn, 3 Camb.Law J. 398, 414; note, 43 L.R.A.(N.S.) 2, 40. 
By punishing a corporation, we punish its innocent members or 
stockholders or creditors, who did not take part in the crime. U. 
Sevan. Cotter (CC. A.) 60 F.(2d) 689, 694. A corporation may prop- 
erly be prosecuted, in the absence of express statute, only where 
an individual employer would be under an absolute liability for the 
criminal act of his servant, without regard to his own fault or in- 
tent. Such are police regulations, where no criminal intent is re- 
quired, public nuisances, food laws, anti-trust laws, labor laws, 
criminal libel, and certain other offenses punishable by fine. 2 Brit. 
Rul.Cas. 249; Griffiths v. Studebakers, Ltd., [1924] 1 K.B. 102. 

On corporate criminal responsibility and imputing specific in- 
tent, see, in general, People v. Canadian Fur Trappers’ Corp., 161 
N.E. 455, 248 N.Y. 159, 59 A.L.R. 372, noted in 23 Ill.Law Rev. 
718; see also 14 Columb.Law Rev.‘“469; 28 Columb.Law Rev. 1, 
1$14°18 Ill. Law Rev: 305; 13. Tex.Law. Rev. 253, 272. 


SECTION 8—DIRECTORS AND OFFICERS 
' (a) Authority of Officers; Evidence 


Q. 49. A brings to you for examination an abstract to a tract of 
land which he has agreed to purchase from B, subject to your ap- 
proval of B’s title. You examine the abstract and find that on Jan- 
uary lst of this year a good and valid title to the land was vested in 
the C company. The abstract shows that the C company is a mer- 
cantile company organized under the laws of Arizona; the abstract 
also shows a deed to the land from C company to B, signed in the 
name of C company, by its president and secretary, with the cor- 
porate seal affixed. State whether you will approve the title as it 
appears, or whether you will require any further showing, and 
why? 


A. The fact that the corporate seal was affixed affords prima fa- 
cie evidence that the officers executing the deed had due authority, 
from the board of directors; .but this presumption is rebuttable, 
and may be overcome by proof that it was unauthorized. The seal 
does not prove itself and its authenticity must be shown by testi- 
mony. Robertson v. Burstein, 146 A. 355, 105 N.J.Law, 375, O59 A. 
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L.R. 324, 329 note. When the corporate seal is not attached, the 
authority of the officers to execute the instrument must be other- 
wise shown. Fischer v. Lukens, 182 P. 967, 41 Cal-App. 358. 

- In many jurisdictions the president, without express authority 
by resolution or by-law, has presumptive authority to bind the cor- 
poration by contracts in the usual course of business. Joseph 
Greenspon’s Sons Iron & Steel Co. v. Pecos Valley Gas Co., 156 
A. 350, 34 Del. 567; Kline v. Little Rapids Pulp Co., 240 N.W. 
128, 206 Wis. 464; Schwartz v. United Merchants & Mirs., Inc., (C. 
C.A.) 72 F.(2d) 256. But some courts hold otherwise, unless cus- 
tom or holding out or acquiescence in the known exercise of such 
power are shown. Knopf v. Alma Park, Inc., 147 A. 590, 105 N.J. 
Eq. 299; Besser v. Eisler Electric Corp., 178 A. 750, 115 N.J.Law, 
146. 

The authority to convey real estate should appear of record in 
the form of a resolution by the board of directors, duly passed, cer- 
tified and recorded. Gashwiler v. Willis, 33 Cal. 11, 91 Am.Dec. 
607; Curtin v. Salmon River Hydraulic Gold Min. & Ditch Co., 74 
P. 851, 141 Cal. 308, 99 Am.St.Rep. 75. You should not approve 
B’s title until a certificate is obtained from the secretary, under the 
* corporate seal, that at a meeting of the directors, duly held at such 
and such a place and date, a quorum being present, a vote or resolu- 
tion was passed authorizing or ratifying the deed by the C com- 
pany to B. McMan Oil & Gas Co. v. Hurley (C.C.A.) 24 F.(2d) 
776. 


(b) Notice of Meetings of Directors 


Q. 50. P, a shareholder, sues to secure the cancellation of a cer- 
tificate for 100 shares of stock of the D corporation, issued to the 
defendant H, on the ground that it was illegally issued to him for 
alleged services as business manager in lieu of back salary. Two 
directors were present at the meeting which authorized the issue, 
but the third director, A, was not present and was not notified of 
the meeting. Is action taken at such a meeting valid? 


A. No. All the directors are entitled to notice either express or 
implied of the time and place of any meeting at which any business 
is to be transacted. If the meeting is regular, at a fixed or stated 
time and place, then notice is ordinarily implied. Of special meet- 
ings express notice must be given in most states, unless all the di- 
rectors are present. U.S. v. Interstate R. Co. (D:C.) 14 F.(2d) 
328. Customary acquiescence in meetings of the board, without 
notice to an inactive director, may preclude objection that. the 
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meeting was illegal for failure to give notice. Whitehead v. Ham- 
ilton Rubber Co., 27 A. 897, 52 N.J.Eq. 78; Berman v. Minneapolis 
Photo Engraving Co., 174 N.W. 735, 144 Minn. 146. 

Want of notice of a special meeting to one or more directors does 
not invalidate contracts of a corporation authorized at such meet- 
ing, so far as innocent third persons dealing with the corporation 
are concerned, since they have the right to assume that the meeting 
was duly held. 


(c) Effect of Adverse Interest of Director; Ratification by Share- 
holders 


Q. 51. The board of directors of a corporation consisted of five 

members. Under the law and by-laws a majority of three or more 
were necessary to form a quorum. At a meeting of the directors a 
resolution was adopted which purported to authorize the officers to 
execute a deed to A, one of the directors. There were but three di- 
rectors present, including the grantee. At a subsequent meeting of 
the stockholders, a resolution was adopted by a majority vote 
(counting the stock of the grantee) to ratify the conveyance to A. 
The corporation now sues to set aside the conveyance. Should it 
succeed? 
"A. Where one of the directors is adversely interested, he can- 
not be counted to make a quorum, according to some authorities. 
Hotaling v. Hotaling, 224 P. 455,193 Cal. 368, 56 A.L.R. 734. Since 
A was disqualified to vote or be counted, the execution of the deed 
was never effectively authorized by the board of directors without 
regard to the fairness of the transaction. Hine v. Lausterer, 238 
N.Y.S. 276, 286, 135 Misc. 397; Federal Mortgage Co. v. Simes, 245 
N.W. 169, 210 Wis. 139. According to some authorities, however, 
there is no arbitrary disqualification to participate on the part of a 
director adversely interested, but the validity of the transaction 
turns upon a showing of fairness. Minnesota Loan & Trust Co. v. 
Peteler Car Co., 156 N.W. 255, 132 Minn. 277; notes, 19 Cal.Law 
Rev. 304; 29 Columb.Law Rev. 338; 83 Univ.Pa.Law Rev. 56; 
81 Id. 598. Statutory provisions in some states now lay down this 
more liberal rule. Cal.Civ.Code, § 311; Mich.Gen. Corp. Act, § 
13-5. But see Veeser v. Robinson Hotel Co., 266 N.W. 54, 275 
Mich. 133. 

A meeting of stockholders is wholly incompetent to authorize a 
corporate act of this character, which should be authorized by the 
directors. Bloom v. Nathan Vehon Co., 173 N.E. 270, 341 Ill. 200, 
72 A.L.R. 232, 237; Hendren v. Neeper, 213 S.W. 839, 279 Mo. 125, 
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\ 

5 A.L.R. 927. It is also said that the stockholders, as such, may 
not ratify that which they could not authorize. Curtin v. Salmon 
River Hydraulic Gold Mining & Ditch Co., 62 P. 552, 130 Cal. 345, 
80 Am.St.Rep. 132.. But many courts hold that the shareholders 
may waive the necessity for a formal meeting of the directors as 
a board for the transaction of business, because the requirement of 
action as a board is for their benefit, and that shareholders may 
authorize acts to be done by agents, or ratify by vote or acqui- 
escence or acceptance of benefit, unauthorized acts which have 
been done, and bind the corporation. Paducah Newspapers v. 
Goodman, 65 S.W.(2d) 990, 251 Ky. 754; Cunningham v. German 
Ins. Bank (C.C.A.) 101 F. 977; Wootton Land & Fuel Co. v. Own- 
bey (C.C.A.) 265 F. 91; Garmany v. Lawton, 53 S.E. 669, 124 Ga. 
876, 110 Am.St.Rep. 207; Merchants’ & Farmers’ Bank v. Harris 
Lumber Co., 146 S.W. 508, 103 Ark. 283, Ann.Cas.1914B, 713. See 
11 Cornell Law Q. 82. The power of ratification would be subject 
to scrutiny, as to whether fraudulent and oppressive to the minori- 
ty. United States Steel Corp. v. Hodge, 54 A. 1, 64 N.J.Eq. 807, 
60 L.R.A. 742; Russell v. Henry C. Patterson Co., 81 A. 136, 232 
Pal tig, 36°L.R.AsCNeS.) 199: 


Q. 52. A, member of a board of five directors of corporation X, 
purchased from it certain real estate at its then fair market value. 
A was present at the meeting of the board of directors, at which 
was passed a resolution authorizing the sale of the property, but 
he did not vote. Subsequently, the land having increased in val- 
ue, the corporation brings suit for a rescission of the contract, al- 
leging in its complaint that the defendant, who purchased the prop- 
erty, was one of the board of directors, and was present at the 
meeting which passed the resolution authorizing the sale, and that 
the value of the property at the time of bringing suit was largely 
in excess of the price which the defendant paid for it. Defendant 
demurs. Who is entitled to judgment? 


A. (1) A few states by an inflexible fiduciary rule hold that a 
deed, contract or other transaction between a corporation and one 
of several directors is voidable by the corporation at election, ir- 
respective of its fairness, although the corporation was represent- 
ed by an independent quorum and voting majority. Metropolitan 
El. R. Co. v. Manhattan El. R. Co., 11 Daly (N.Y.) 373; Munson 
v. Syracuse, G. & C. Ry. Co., 8 N.E. 355, 103 N.Y. 58, 74. But see 
Hine v. Lausterer, 238 N.Y.S. 276, 287, 135 Misc. 397; 29 Columb. 
Law Rev. 338, 342. 
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(2) The weight of authority, however, is that a director’s con- 
tract is not voidable if (a) there is a disinterested quorum and vot- 
ing majority and (b) if the director bears the burden of showing 
the fairness of the transaction. Veeser v. Robinson Hotel Co., 266 
N.W. 54, 275 Mich. 133; note, 29 Columb.Law Rev. 338. But it 
‘is voidable at election, without regard to fairness if authorized in 
part by his presence or vote. Duffy v. Omaha Merchants’ Express 
& Transfer Co., 255 N.W. 1, 127 Neb. 273. 

(3) By some authority, certain transactions, particularly loans 
to the corporation, in which any or even all of the directors are 
adversely interested, cannot be avoided by the corporation unless 
there is an affirmative showing that unfairness was practiced by the 
directors. Minnesota Loan & Trust Co. v. Peteler Car Co., 156 N. 
Wi. -255, 132 Minn. 277% 

According to,high authority, however, adversary transactions re- 
sulting from the agency of officers acting at the same time for both 
parties, as in the case -of interlocking directors, must be deemed 
presumptively fraudulent, unless authorized or ratified by the stock- 
holders, or shown to be entirely fair upon adequate consideration. 
If any unfairness appears, the transaction will be voidable no mat- 
ter who else represents the corporation. Corsicana Nat. Bank v. 
Johnson, 40 S.Ct. 82, 251 U.S. 68, 64 L.Ed. 141. See note, 81 U.Pa. 
Law Rev. 598. 


(d) Competing with Corporation 


Q. 53. A, B and C were stockholders in the P corporation, which 
held the state agency for Reo automobiles. The term of the agency 
was about to expire. A secured the agency for himself, although 
he was at the time a director and manager of the P corporation. 
B’s stock is rendered worthless by the loss of the agency. What 
remedy is open to B and P? 


A. The P corporation has a remedy in equity to claim the agency 
for itself, which has been obtained by A in violation of his fiduciary 
obligation as director and manager. B’s remedy is to demand that 
the corporation bring suit against A, and, if the directors fail or 
refuse to act, to bring a representative suit in equity against the P 
corporation and A, to enforce the claim of the corporation for the 
benefit of all stockholders. 

A corporation may recover secret profits made by its promoters, 
directors, or officers by virtue of their position, even though the 
corporation was not damaged. Western States Life Ins. Co. v. 
Lockwood, 135 P. 496, 166 Cal. 185. A manager and director may 
not acquire a lease of lands which the corporation occupies as a 
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tenant and desires to continue to lease. Pikes Peak Co. v. Pfunt- 
ner, 123 N.W. 19, 158 Mich. 412. Directors and officers owe the ac- 
tive duty of loyalty and good faith to the corporation, and may not 
hinder or defeat the plans of the corporation in the development of 
its business, or seize opportunities which properly belong to the 
corporation, as by the purchase of a patent when the corporation 
was manufacturing patented articles by license under it, and was 
able to make the purchase for its own benefit. Farwell v. Pyle-. 
National Electric Headlight Co., 124 N.E. 449, 289 Ill. 157, 10 A.L. 
R. 363; 4 Minn.Law Rev. 513. The border line between allowable 
gains and illicit profits where the corporation is entitled to priority 
as to some specific investment opportunity and the director is pre- 
cluded from diverting the business in his own favor, is not always 
clear. Greer v. Stannard, 277 P. 622, 85 Mont. 78, 64 A.L.R. 772, 
785 note; Irving Trust Co. v. Deutsch (C.C.A. 2),.73 F.(2d) 121; 
see notes on duty of a director not to compete with his corporation, 
2 Uni.Chicago Law Rev. 323; 35 Columb.Law Rev. 289; 84 Uni. 
Pa.Law Rev. 1008, 1010; 44 Yale Law J. 537 (1935); Right of offi- 
cer to purchase claims against corporation, 34 Mich.Law Rev. 1245. 


(e) Compensation for Services 


Q. 54. The president of a corporation, who was also a director, 
sues the corporation to recover for services rendered by him as 
president. The complaint alleges that he rendered the services at 
the request of the corporation, that he duly and faithfully perform- 
ed all the duties required of the president to be performed, and that 
the services were reasonably worth the sum of $10,000. The de- 
fendant demurs. Who is entitled to judgment? (a) What remedy 
is available if the directors pay the officers excessive salaries?  ( 


A. Judgment for the corporation. An officer or director of a cor- 
poration cannot claim compensation from the company for the per- 
formance of the regular duties of his office, unless some provision 
is made before the services are rendered, either by charter, by-law 
or resolution of directors. Extraordinary and onerous services, 
which are not incident to the usual duties of an office, may raise 
an implied agreement for reasonable compensation. “The general 
rule is that, in the absence of an express contract, an officer or di- 
rector of a corporation cannot recover for services rendered with- 
out proving that they were outside of his duties as such officer or 
director, and in addition thereto that the same were rendered with 
the expectation by both parties that they should be paid for.” AI- 
exander v. Equitable Life Assur. Soc. of United States, 135 N.E. 
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509, 233 N.Y. 300; Marcy v. Shelburne Falls & Colrain St. R. Co., 
96 N.E. 130, 210 Mass. 197; Moon Motor Car Co. v. Moon (C.C.A.) 
58 F.(2d) 90; Vaught v. Charleston Nat. Bank (C. en 62 F.(2d) 
817. Demurrer sustained. 

(a) Equity has power, at suit of a minority stockholder, to re- 
view and correct abuse of discretion by the directors in allowing 
unreasonable and excessive salaries, which absorb earnings which 
should go in dividends. But the court will not lightly interfere 
with the judgment of the board. Nahikian v. Mattingly, 251 N.W. 
421, 265 Mich. 128; Seitz v. Union Brass & Metal Mfg. Co., 189 N. 
W. 586, 152 Minn. 460, 27 A.L.R. 293, 300, note. Right of a court 
to interfere with amount of salary voted to officers by directors;. 
28 Ill.Law Rev. 712; 32 Mich.Law Rev. 672 (1934), Attacks on 
salaries paid to corporate executives; 34 Mich.Law Rev. 839, 847; 
42 Yale Law J. 419 (1932); 46 Harv.Law Rev. 828 (1933). 


(f) Purchase by a Director of Shares from Shareholders in His Own 
Corporation 


_ Q.55. D, a director and president of the C. Oil Company, knows 
by virtue of his official position that the corporation has discovered 
a rich oil field on its land, many times increasing the present value 
of its assets. This discovery is carefully concealed by the manage- 

ment in order that the company may acquire adjoining lands and 
also that the directors and other insiders may buy up more shares 
which are listed on the stock exchange. 

D looks up P, a shareholder, and buys certain shares from him at 
the market price which he knows is much less than their actual val- 
ue, giving him no hint of any unusual developments. D also pur- 
chases additional shares from P through brokers on the stock ex- 
change. Soon the news of the discovery becomes public and the 
stock doubles in value. D has a large profit on his purchases from 
the ignorant shareholder, P, who would not have sold if he had 
known the facts. May P have the sale rescinded or hold D ac- 
countable as a fiduciary? 


A. Many courts say that the directors owe a fiduciary duty to 
the corporation but none to the individual shareholders to disclose 
information acquired as director. 

. The rule sustained by the weight of authority is that, since deal- 
ing in its own stock is not a corporate function, the officer or di- 
rector does not occupy a fiduciary relation to the stockholder with 
respect to his shares in the corporation, and that in buying or sell- 
ing stock an officer or director may trade like an outsider, provid- 
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ed he does not affirmatively act, or speak wrongfully, or fraudulent- 
ly conceal facts with reference to it. ; 

The minority rule is that an officer or director of a corporation 
is a “trustee” or fiduciary for individual stockholders with respect 
to their stock in the corporation, and may not deal with an individu- 
al stockholder with respect to such stock without giving him the 
benefit of any official knowledge that such officer or director pos- 
sesses, which may affect the value thereof. See note, 20 Cornell 
Law Q. 101. 

Some courts, following the Supreme Court of the United States, 
modify the majority rule in extreme cases of knowledge of unusual 
impending developments, and require directors or officers to make 
disclosure of such “special facts” when selling to or purchasing 
shares of stock from a shareholder. But since stock exchange 
transactions are impersonal and carried on through brokers, this 
duty cannot very well be applied except whére the parties are deal- 
ing privately and directly, where there is opportunity to disclose. 
Goodwin v. Agassiz, 283 Mass. 358, 186 N.E. 659; Dunnett v. Arn 
(C.C.A. 10) 71-F.(2d) 912, 917 5,83 Univ. of Pa.Law Rev. 64,65; 
See notes, 46 Harv.Law Rev. 847; 47 Harv.Law Rev. 353 (1933) ; 
32 Mich.Law Rev. 678 (1933); 14 Minn.Law Rev. 530; Walker, 
“Duty of Disclosure by a Director in Purchasing Stock from his 
Stockholders,” 32 Yale Law J. 637. 


(g) Liability for Negligent Mismanagement 


Q. 56. Your client, P, is a shareholder in the B corporation, now 
in the hands of a receiver because insolvent, which is greatly in 
debt to him. The assets will not pay over 5 per cent. The failure 
and insolvency were due to defalcations of the president, to whom 
the board of directors had committed the sole and exclusive man- 
agement of the corporation’s affairs. The directors held no meet- 
ings and took no part in the control, supervision or direction of the 
affairs of the corporation. In this case, what are the rights and 
remedies of P as a shareholder and as a creditor? 


A. Directors who fail to hold or attend meetings of the board 
and who negligently fail to manage or supervise its business, are 
guilty of breach of an obligation, owed to the corporation for the 
benefit of shareholders and creditors, to exercise at least ordinary 
care and diligence in the supervision and administration of the cor- 
porate affairs. Bowerman v. Hamner, 39 §.Ct. 549, 250 U.S. 504, 63 
L.Ed. 1113; Tri-Bullion Smelting & Development Co. v. Corliss, 
174 N.Y.S. 830, 186 App.Div. 613; People v. Mancuso, 175 N.E. 
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177, 255 N.Y. 463, 76 A.L.R. 514; note, 82 U.Pa.Law Rev. 364 
(1934), A director is not liable for mere errors of judgment 
and need not give continuous attention to the affairs of his com- 
pany, but he cannot delegate everything to the executive offi- 
cers. The position of director is not a mere post of honor or ad- 
vertisement, devoid of responsibility. Kavanaugh v. Common- 
wealth Trust Co. of New York, 119 N.E. 237, 223 N.Y. 103. 

There is some conflict in the formulae used as to the exact stand- 
ard of care, whether it is (1) that degree of care that an ordinarily 
prudent man would exercise in his own business, or (2) that degree 
of care that an ordinarily prudent director would exercise under 
like circumstances, but they come to much the same thing in prac- 
tical application. Notes, 16 Minn.Law Rev. 588; 82 U.Pa.Law Rev. 
364. They must use ordinary diligence in ascertaining the condi- 
tion of the business and exercise reasonable control and supervi- 
sion of the officers. But courts have often been overindulgent in 
condoning the inattention of directors. Briggs v. Spaulding, 11 S.Ct. 
924, 141 U.S. 132, 35 L.Ed. 662; Wallach v. Billings, 115 N.E. 382, 
277 Ill. 218, L.R.A.1918A, 1097; see Bates v. Dresser, 40 S.Ct. 247, 
251 U.S. 524, 64 L.Ed. 388. 

The right of action against: directors for mismanagement belongs 
to the corporation itself and may be brought by the receiver for 
the corporation or the trustee in bankruptcy to collect the corporate 
claim for the benefit of creditors and shareholders. An individual 
shareholder may sue in a representative suit to compel the corpo- 
ration or its receiver to sue if necessary. A judgment creditor may 
bring an action in equity to reach the corporate asset. Chicago Ti- 
tle & Trust Co. v. Munday, 131 N.E. 103, 297 Ill. 555. Emerson v. 
Gaither, 64 A. 26, 103 Md. 564, 8 L.R.A.(N.S.) 738, 7 Ann.Cas. 
1114. But by the better view a creditor has no direct right of ac- 
tion against directors for negligent mismanagement, in the absence 
of statute. See notes, 34 Mich.Law Rev. 521 (1936); 82 U.Pa. 
Law Rev. 364, 371; 20 Cal.Law Rev. 426 (1932). 


(h) Use by Officers of Corporate Funds for Individual Purposes; 
Notice to Bank 


Q. 57. A, the president’ of the B corporation, indorsed checks pay- 
able to it and deposited them to his personal account in the C bank, 
which collected the proceeds and paid them out on the personal 
checks of the president. The B corporation sues the C bank for 
the proceeds of the checks. What result? 
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A. The corporation should recover. Any person taking checks 
made payable to a corporation, which can act only by agents, does 
so at his peril, if the agent who indorses them is without authority. 
Of course the corporation may, by negligent acquiescence, be 
estopped to set up lack of authority in the agent. In general, how- 
ever, a person who receives checks drawn by or payable to a cor- 
poration, signed by one of its officers, with knowledge that they are 
being used by the person who signed them for his individual bene- 
fit, is liable to the corporation for conversion, or for money had 
and received. In the present case the bank had no reason to sup- 
pose that the president had any actual or apparent authority so 
to use the funds of the company. The checks upon their face told 
the bank that it was the company’s property, and not his own, that 
it was receiving from him. 


Wagner Trading Co. vy. Battery Park Nat. Bank, 126 N.E. 347, 228 N.Y. 37, 
9 A.L.R. 340. 

Rochester & C. Turnpike Hoag Co. v. Paviour, 58 N.B. 114, 164 N.Y. 281, 
52 L.R.A. 790. 

Childs, Jeffries & Co., Ine., v. ‘Brigit 186 N.E. 571, 283 Mass. 283. 

Compare Reif v. Equitable Life Assur. Soe. of United States, 197 N.E. 278, 
268 N.Y. 269, 100 A.L.R. 55. 

9 Minn.Law Rev. 678. 


SECTION 9.—VOTING AGREEMENTS AND VOTING 
TRUSTS 


Q. 58. Foster, Markham and Smith entered into an agreement 
whereby they. were to purchase in equal portions 42,000 shares of 
the N. W. Railway Company. It was further agreed that this stock 
should be pooled for a term of five years, and that it should be 
voted as a unit at all meetings and in accordance with the wishes 
of a majority of the three. In this manner they intended to control 
the company. The stock was accordingly purchased, and 14,000 
shares transferred on the books of the company to the name of 
each of the three parties to this agreement. Prior to the day for 
election of directors, a conference was called to be held between 
Foster, Markham and Smith, to determine by ballot how the pooled 
stock would be voted at the next meeting of stockholders. Smith 
notified Foster and Markham that he withdrew from the pool and 
would not attend the conference. Foster and Markham attended 
and determined that the stock should be voted for L for director. 
At the ensuing stockholders’ meeting Smith tendered the vote of 
his own shares. Foster, however, was permitted to vote Smith’s 
stock in accordance with the pooling agreement. If Smith’s votes 


had been received, he would have been elected director in place of 
| 


iscsi. 
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L. Action is now brought to have it declared that Smith was duly 
elected director. What result? 


A. The validity of voting trusts and pooling agreements has 
been doubtful in some jurisdictions. In a California case, on sim- 
ilar facts, it was held that such an agreement amounted to a proxy 
coupled with an interest, which was irrevocable, authorizing the 
vote of all the stock to be cast in accordance with the determination 
of the majority of the three. Smith v. San Francisco & N. P. R. 
Cov47 (PB. .582,.415) Cal: 584, 35 LRA. 309,56; Am StiRep. 119375 
So.Cal.Law Rev. 214, 220. It was contended that such an agree- 
ment should be invalid, since its object was to give a minority of 
the stockholders power to control the corporation against the 
will of the majority and that the officer presiding at the meeting 
could not reject votes offered by persons registered as stockholders 
on account of some agreement entered into by them with other 
stockholders. 


A voting trust is an entirely different thing from an irrevocable 
proxy. The legal title to the stock is transferred to trustees, who 
issue trust certificates’ of beneficial ownership, which are transfer- 
able subject to the trust. This separates the voting power from 
the beneficial ownership, which raises a question of policy. Some 
courts have held that the holder of a trust certificate may revoke 
or rescind the agreement and call for his stock at any time. Luthy 
v. Ream, 110 N.E. 373, 270 Ill. 170, Ann.Cas.1917B, 368; 29 Harv. 
Law Rev. 433; 3 Univ.Chicago Law Rev. 640. The modern view 
is much more liberal and most states now recognize voting trusts 
as valid and irrevocable where there is consideration and no un- 
fairness or improper purpose, such as restraint of trade or oppres- 
sion of other stockholders. Several states have enacted’ statutes 
which authorize them. Mackin v. Nicollet Hotel (D.C.) 10 F.(2d) 
375, affirmed (C.C.A.) 25 F.(2d) 783; In re Morse, 160 N.E. 374, 
247 N.Y. 290; 37 Yale Law J. 445, 464. e 

The objection to voting trusts mainly arises from the supposed 
danger of concentrated or unified control of one or many corpora- 
tions by a few individuals. There are also arguments of policy 
against allowing the stockholder owners to be utterly divorced 
' from the exercise of the power to elect directors, and so unable 
to protect their own interests. Some hold to the theory that pow- 
er and responsibility should be linked to the beneficial ownership 
of the property. But in view of the tendency to increased cen- 
tralization of the control of business by the device of holding com- 
panies and by the retention of the entire voting power in certain 
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classes of stock, the device of voting trusts in general is no longer 
condemned, except when abused. Note, 34 MichLaw Rev. 727. 
See In re Bancunity Corp. (D.C.) 36 F.(2d) 595 (nonvoting shares ; 
abuse of control). 


Q. 59. P and D had been:partners, and D had the larger interest 
in the business. They agreed to incorporate the business, and 
that shares should be issued to them in proportion to their inter- 
ests. D agreed to furnish P employment as manager by the cor- 
poration as long as he was faithful and competent, that P should 
always share in the management of the business as a director and 
that he should receive a salary of one-fourth of the net income after 
the directors had set aside what they deemed wise as a reserve for 
working capital. Later D voted his stock for other persons as 
directors, thus ousting P from the management. D also caused 
P’s discharge as manager or employee of the company. P sues D 
for $50,000 damages for breach of contract. What decision? 


A. If there had been other shareholders not parties to the agree- 
ment, P could not recover. Corporation acts usually provide that 
“the business of a corporation shall be managed by its board of 
directors.” A director may not bargain away in advance the free 
exercise of the discretion which he is supposed to use for the best 
interests of the shareholders. A contract by a director to put or 
maintain a certain person in the employment of a corporation is 
generally held void. Manson v. Curtis, 119 N.E; 559, 223 N.Y. 313, 
Ann.Cas.1918E, 247; McQuade v. Stoneham: 189 N.E. 234, 263 
N.Y 23234) Seitz: v. Michel, 181 N.W. 102, 148 Minn. 80, 12 A.L.R. 
1060; 44 Yale Law J. 873; 17 Minn.Law Rev. 89; 3 Univ.Chicago 
Law Rev. 646. 

The rule is not entirely arbitrary or rigid, however, and it does 
not mean that shareholders may not combine, either through a 
voting trust or by private contract to secure the election of certain 
directors, insure permanency in the management and promote the 
best interests of all concerned. Chapman vy. Bates, 47 A. 638, 61 N. 
J.Eq. 658, 88 Am.St.Rep. 459. 

A unanimous contract of all the shareholders who are complete 
owners of the corporation to continue P as director and general 
manager at a reasonable salary as long as he is faithful and com- 
petent has been held in a recent liberal decision not to be illegal 
or against public policy where no harm or damage is threatened to 
any one. Clark v. Dodge, 199 N.E. 641, 269 N.Y. 410; 5 Brook- 
lyn Law R. 336; 11 N.Y.Law Q.Rev. 640; 36 Columb.Law Rev. 
836; 21 Minn.Law Rev. 103. 
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SECTION 10.—RIGHT OF STOCKHOLDERS TO INSPECT 
RECORDS 


Q. 60. P buys 10 shares of common stock in the United States 
Steel Corporation, and at once demands the privilege of inspecting 
the stock ledger at the office of the company, in order to compile 
a list of the stockholders, with their addresses, for the purpose of 
circularizing them for the sale or exchange of mining stock. (a) 
He also demands to inspect the cash books, journals, correspond- 
ence, and contracts of the company, without giving any reason for 
his demand. What are his rights? 


A. The wrongful motive of P may be a ground of denial of his 
demand for inspection. The common law right of a shareholder 
to examine the books and records of a corporation is not absolute, 
but qualified, being dependent upon a showing of proper reasons 
and purposes, and subject to reasonable limitations for the pro- 
tection of the corporation and other shareholders. State ex rel. 
Miller v. Loft, Inc., 156 A. 170, 4 W.W.Harr. 538; 30 Mich.Law 
Rey. 769. If P were seeking information as to the names of his 
fellow shareholders in anticipation of a corporate meeting in order 
to secure their cooperation in voting for the purpose of protect- 
ing his interests in the business, he should be able to get relief by 
a writ of mandamus. Other’proper purposes for which inspection 
may be had include a desire to ascertain the honesty of the cor- 
porate management; the financial condition of the corporation; the 
value of the stock; or even in aid of litigation with the corpora- 
tion or its officers as to corporate transactions. Among the im- 
proper or hostile purposes which may justify denial of the remedy 
are (1) information sought to aid a rival or competitor in business ; 
(2) blackmail, extortion or other hostile purposes; (3) to secure 
“business prospects” or advertising lists. See Electro-Formation, 
Inc., v. Ergon Research Laboratories, 187 N.E.. 827, 284 Mass. 392. 

In a few states, statutes are mandatory and purport to give a 
shareholder an absolute right to examine the books and records, 
though the remedy by mandamus may still be held to be discretion- 
ary. Various statutes seek to impose safeguards on the exercise 
of the right of inspection to prevent vexatious interference. See 
note, The Strike Suit, 34 Columb.Law Rev. 1308, 1312; 20 Cal. 
Law Rev. 449. 

(a) As to the scope of the examination and the various books, 
files, records and documents subject to inspection, the right may be 
limited to those books and records which are relevant to the pur- 
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pose and demands which are too broad with reference to the in- 
formation needed may be denied. Klotz v. Pan-American Match 
Co., 108 N.E. 764, 221 Mass. 38, Ann.Cas.1917D, 895. 


SECTION 11.—CAPITAL AND DIVIDENDS 


(a) Compelling Declaration of Dividends 


Q. 61. The X Company, engaged in manufacturing, had accumu: 
lated a surplus far larger than was needed for its business, which 
was and had been for many years exceedingly profitable. The 
directors proposed to use the surplus to enlarge the company’s 
plant, although it appeared that this would not increase the cor- 
poration’s profits, but that it would enable the corporation to sell its 
product cheaper, and would also enable the corporation to hire more 
employees at high wages. A minority holder of preferred shares 
sought equitable relief to prevent the carrying out of this project, 
and to compel the directors to declare a cash distribution to cover 
the arrears of cumulative dividends. Judgment for whom? Give 
reasons. 


A. The directors of a corporation have a wide discretion in decid- 
ing whether to declare a dividend or not. Even as to the preferred 
stock, the profits may be allowed to accumulate and remain invest- 
ed in the business and used for expansion. The courts will not in- 
terfere with the directors’ discretion, unless it is used oppressively 
and in bad faith. Spear v. Rockland-Rockport Line Co., 93 A. 754, 
113 Me. 285, 6 A.L.R. 793; Morse v. Boston & M. R. Co., 160 N.E. 
894, 263 Mass. 308. But, in cases such as this, where the surplus 
greatly exceeds all reasonable needs for expansion or for reserves, 
such as for working capital, depreciation, bad accounts, insurance, 
expenses, improvements, taxes, and fluctuations in business ac- 
tivities, the discretion of the directors does not extend to with- 
holding the surplus for purely humanitarian motives. “A business 
corporation is organized and carried on primarily for the profit of 
the shareholders. The powers of the directors are to be employed 
for that end. * * * The discretion does not extend to the re- 
“duction of profits, or to the nondistribution of profits among stock- 
holders, in order to devote them to other purposes.” Dodge v. 
Ford Motor Co., 170 N.W. 668, 204 Mich. 459, 3 A.L.R. 413, noted in 
17 Mich.Law Rev. 502 (1919). Only in an extreme case of abuse 
of discretion, however, does the refusal to declare dividends furnish 
ground for equitable relief at the instance of the stockholder. See 
Raynolds v. Diamond Mills Paper Co., 60 A. 941, 69 N.J.Eq. 299. 


el * 


§ 11 CORPORATIONS 837 


(b) Source or Basis of Dividends 
Q. 62. In the State of X the corporation act provides that divi- 


_ dends may be declared only “from surplus profits or from net earn- 


ings.” The directors of Y Co. declare a dividend on the common. 
shares on the basis of a balance sheet certified to be correct by the 
accountants of the company, showing (1) an earned surplus which 
covers half the amount declared; (2) a paid-in surplus which covers 
the other half. The assets were grossly overvalued on the books and 
the payment of the dividend rendered the corporation insolvent, 
but the directors acted in good faith and with due care in reliance 
on the books as to the existence of the surplus shown. 

P, a general creditor, wishes to know what his chances are to re- 


_ cover damages (1) against the directors for the dividend distribu- 


tion; (2) against the shareholders. 


A. (a) The first issue involves a construction of the statutory 
dividend limitation to “surplus profits or net earnings.” “Surplus” 
in general describes the excess of value of the corporate assets over 
the sum of the liabilities, including legal capital. The term “sur- 
plus profits” is usually interpreted as including any kind of surplus 
of value according to accounting practice, not merely “earned sur- 
plus” resulting from profits of the business. ‘Net earnings” prob- 
ably does not refer to annual net earnings or profits for any par- 
ticular year or period, but is simply part of the description of ac- 
cumulated surplus. Limitations to “profits” and “earnings” are 
thus usually interchangeable with those based on “surplus” or with 
prohibitions against “impairment” of capital or withdrawal of 
“capital stock.” See Branch v. Kaiser, 140 ‘A. 498; 291 Pa, 543; 
Ballantine and Hills, “Corporate Capital and Restrictions upon 
Dividends,” 23 Cal.Law Rev. 229, 240, 241, 259 (1935). Hills, 48 
Harv.Law Rev. 1334, 1365. Accordingly, the paid-in surplus is 
available for dividends in this jurisdiction as well as the earned 
surplus. 

(b) The second issue is as to the existence of any surplus and 
the method of ascertaining’ it. May the directors rely upon the 
showing of the balance sheet and book valuations, if they act in 
good faith, or must they have an independent appraisal of the as- 
sets to ascertain surplus? It is the common understanding that 
surplus may be determined according to book values if the di- 
rectors have not acted fraudulently or negligently as to the keep- 
ing of the books, even if the fixed assets at least do not correspond 
with market values. Proper deductions for depreciation of plant 
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and other assets should be made. There would seem to be no duty 
to make an appraisal in determining the existence of surplus for 
dividends. See Midland Savings & Loan Co. v. Dunmire (C.C.A.) 
68 F.(2d) 249; 23 Cal.Law Rev. 260; 33 Mich.Law Rev. 1074, 
1078. There are authorities, however, which indicate a duty on the 
part of the directors to go behind the values of the assets as writ- 
ten on the books to ascertain the true surplus according to actual - 
values. Benas v. Title Guaranty Trust: Co., 267 S.W. 28, 216 Mo. 
App. 53; Irving Trust Co. v. Gunder, 271 N.Y.S. 795, 805, 152 Misc. 
83. See Vogtman v. Merchants’ Mortgage & Credit Co., 178 A. 
99, 102, 20 Del.Ch. 364. 

(c) The third issue relates to the liability of directors and share- 
holders to Pj a general creditor, in case the dividend distribution 
is found to be illegal. Directors are liable to the corporation, its 
receiver or trustee in bankruptcy or even to judgment creditors 
for illegal dividends willfully or negligently declared as on the basis 
of reports or financial statements which on their face call for ex- 
planation or further investigation. Cornell v. Seddinger, 85 Atl. 
446, 237 Pa. 389. 

In general, innocent shareholders cannot be required to refund 
dividends paid out of capital by a solvent corporation. By the 
weight of authority they are liable to the corporation, its rep- 
resentative or to creditors only when they have notice that the 
dividend was improperly declared or if the corporation was render- 
ed insolvent thereby. Bartlett v. Smith, 160 A. 440, 162 Md. 478; 
note, 33 Columb.Law Rev. 481, 491. 


(c) Legal Capital and Ascertainment of Surplus 


Q. 63. The B corporaticn was incorporated with an authorized 
capital of $500,000 and the directors issued shares for a total par 
value of $500,000, of which $400,000 was paid in cash and $100,000 
in property which the directors knew was worth only $50,000. At 
the end of the first year the books of B showed earnings of $50,000 
and the directors declared and paid a 6 per cent. dividend. A stat- 
ute provides that no dividend shall be paid except from earned sur- 
plus. Unknown to the directors the cashier, who was insolvent, 
had embezzled $35,000, so that the true earnings were only $15,000. 
If B later becomes insolvent, may its receiver recover all or any 
part of the dividend from the directors or from stockholders who 
received it in ignorance of the bank’s financial condition? 


A. The dividend was unauthorized because there was no earned 
surplus to cover it as required by statute. There was a conscious 
Ba.PRoB.LAW (2p Ep.) 
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overvaluation of the property received in payment for part.of the 
shares issued so that the corporation started with a capital deficit 
of $50,000, which absorbed all the earnings of the first year. Un- 
der the “good faith” rule prevailing in most jurisdictions (as dis- 
tinguished from the “true value” rule), the judgment of the di- 
rectors as to the value of the property purchased is conclusive in 
the absence of fraud as far as liability to creditors on watered 
stock is concerned. If it is shown, however, that the directors 
with knowledge of the real value of the property consciously over- 
valued it, that shows legal fraud. The property certainly could not 
be carried on the books at a fictitious valuation in order to show 
a surplus available for dividends. Whittaker v. Amwell Nat. Bank, 
29 A. 203, 52 N.J.Eq. 400; Vogtman v. Merchants’ Mortgage & 
Credit Co., 178 A. 99, 102, 20 Del.Ch. 364; 9 Accounting Review 
220 (1934) ; 32 Columb.Law Rev. 573, 588; 23 Cal.Law Rev. 245. 

The case of Goodnow v. American Writing Paper Co., 69 A. 1014, 
73 N.J. 682, does not hold, as some have supposed, that if par value 
shares are issued at a discount, “surplus” is the excess of net as- 
sets over the amount originally paid in rather than over the ag- 
gregate par value of the issued shares which measures the legal 
capital. The case goes on a peculiar definition of “capital stock”’ 
under the New Jersey Act, § 30. See Ballantine and Hills, “Cap- 
ital Requirements,” 23 Cal.Law Rev. 229, 242. 

If the capital deficit or the lack of earned surplus had arisen 
only from the embezzlement of money by the cashier and there 
was no negligence on the part of the directors in failing to discover 
this, the directors might not have been liable to the receiver for 
declaring a dividend contrary to the statutory restrictions. 

As to the liability of directors and shareholders for unauthoriz- 
ed and illegal dividends, see answer to Question 62. 


(d) Depletion and Wasting Asset Corporations 


Q. 64. Corporation C was formed early in 1933 for the purpose 
of owning and operating a lead mine. The authorized capital 
stock consists of 20,000 common shares of no par value, and 20,- 
000 nonvoting preferred shares of $100 par value each entitling the 
holders to a noncumulative preference of $8 per share with re- 
spect to dividends. The no par common shares were all issued 
subject to the payment of a subscription price of $100 per share 
on call by the board of directors, but no calls have ever been made 
thereon. The preferred shares were all issued in return for the 
par value thereof in cash, received by the corporation. The $2,- 
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000,000 thus received was invested by Corporation C in a mine and 
machinery. 

Up to December 31, 1933, Corporation C had net earnings of 
$200,000 allowing for all charges except depletion of the mine; and 
on January 1, 1934, the board of directors declared a dividend of 
$8 per share to the preferred shareholders and $2 per share to 
the common shareholders payable January 15. But on January 3, 
-1934, a fire occurred in one of the shafts of the mine causing a 
loss of $300,000, and necessitating closing this shaft, and the divi- 
dends declared on the basis of the 1933 earnings were rescinded by 
the directors. 

P and other shareholders sue C for the recovery of the dividends 
on their shares. What result? 


A. The legal capital of C was $4,000,000, being the aggregate 
vof the par value of the 20,000 preferred shares and the considera- 
tion agreed to be paid for the 20,000 no par common shares. For 
discussion of the legal or stated capital and its computation, see 
_ Hills, “Model Corporation Act,” 48 Harv.Law Rev. 1334, 1335, 
1360; Ballantine and Hills, 23 Cal.Law Rev. 229, 235. Even 
though the subscriptions for the non-par shares have not yet 
been paid, there is no capital deficit because the obligation of the 
shareholders to pay their subscriptions is an asset of the corpora- 
tion. : 

On January 1, 1934, C had an earned surplus of $200,000 suffi- 
cient to cover the dividends declared on that date, if no deduction 
is required for depletion of the mine. It is generally held as to 
corporations engaged in the exploitation.of mines and\ “wasting 
assets” that no deduction or allowance need be made from the in- 
come derived from such exploitation in ascertaining the net pro- 
ceeds or income available for dividends, subject, however, to pro- 
vision for liquidation rights of the preferred shares. One can- 
not, however, properly speak of such income as “profits,” as de- 
pletion like depreciation is part of the cost to be allowed for. Wit- 
tenberg v. Federal Mining & Smelting Co., 133 A. 48, 15 Del.Ch. 
1473ed., 138+As 352,95; Del Che 3515 (id. N58 mAs 347.0151 Deke fb. 
409, 55 A.L.R. 1; Ballantine and Hills, 23 Cal.Law Rev. 248; 
Hills, 48 Harv.Law Rev. 1365, 1368; 34 Mich.Law Rev. 287, note, 
Allowance for depreciation. It would seem, therefore, that the 
dividend of January 1 was lawfully declared. 

The fire of January 3, 1934, caused a loss of $300,000, wiping 
out the earned surplus of 1933 and creating a capital deficit of 
$100,000. The lawful declaration of a dividend, however, is gen- 
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erally regarded as creating a debt against the corporation in favor 
of each shareholder and it has generally been held that unless the 
statute restricts both the declaration and the payment of divi- 
dends to surplus, the corporation may not rescind or refuse pay- 
ment of a dividend lawfully declared because the financial ¢on- 
dition of the corporation has changed for the worse before pay- 
ment. Even in case of insolvency, the shareholder is held entitled 
to share ratably with other creditors in the assets. Bryan v. 
Welch (C.C.A.10) 74 F.(2d) 964, 970; note, 28 Mich.Law Rev. 
914 (1930). It has been held, however, that a stock dividend 
declaration may be revoked, since this merely changes the evi- 
dence of the stockholder’s interest. Staats v. Biograph Co., 236 F. 
454, L.R.A.1917B, 728. 


(e) Participation of Preferred Beyond Stated Preference 


Q.65. The X corporation had a provision in its articles of incor- 
poration: “Holders of the preferred stock shall receive a fixed 
yearly dividend of six per cent. before any dividend shall be paid 
on the common stock.” X issued both preferred and common . 
shares. There was nothing further regulating the rights of the 
preferred and common shareholders inter se. Are preferred share- 
holders entitled: (a) To participate with the holders of common 
shares in dividends above six per cent.? (b) To a preference in 
the distribution of the assets of the corporation upon dissolution 
or liquidation? 


A. (a) There is a conflict of authority as to whether preferred 
stock is entitled to participate equally with common stock in the 
distribution of profits, after the common stock has received for 
the same period an amount equal in rate to that of the fixed prefer- 
ence. Ina series of Pennsylvania cases it has been held that where 
the articles did not expressly limit the preferred shareholders to 
the stated preference, the preferred holders are entitled to par- 
ticipate in all profits distributed in any year after the common 
stockholders had received for that year an amount equal to the 
preference. Englander v. Osborne, 104 A. 614, 261 Pa. 366, 6 
A.L.R. 800. It would seem, however, that the word “fixed” creates 
a limitation to 6 per cent. In general, it would seem to be a fair 
implication, and in accordance with common understanding, from 
the preferential rights given that the preferred shareholder agrees 
to accept such preference in lieu of further participation with the 
common, in the absence of express provision for further partici- 
pation. Stone v. United States Envelope Co., 111 A. 536, 119 
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Me. 394, 13 A.L.R. 422; James F. Powers Foundry Co. v. Miller, 
171 A. 842, 166 Md. 590, noted in 33 Mich.Law Rev. 968; Tennant 
v. Epstein, 189 N.E. 864, 356 Ill. 26, 98 A.L.R. 1526, noted in 2 
Univ. Chicago Law Rev. 133 (1934). The provisions of the articles 
rather than the recitals in the certificates of stock, are to be con- 
sidered in determining the rights of the different classes of stock- 
holders. Continental Ins: Co. v. Minneapolis, St. P. & S. S. M. 
Ry. Co.-(C.C.A.) 290 F. 87, 31 A.L.R. 1320. But see 83 U.Pa.Law 
Reve ot. 

(b) Preferred stock has no preference in the distribution of as- 
sets of the corporation upon dissolution, in the absence of stipula- 
tion for it, but shares proportionately with the common. Con- 
tinental Ins. Co. v. Reading Co., 42 S.Ct. 540, 259 U.S. 156, 66 L. 
an ess 

(f) Noncumulative Dividends 


Q. 66. A is the owner of noncumulative 7 per cent. preferred stock 
in the B corporation. The corporation had in 1933 a surplus from 
which it might properly have declared dividends. The directors 
refused to do so, but employed the surplus in expansion of the 
business. What are the rights of the stockholder, if any? Can the 
corporation declare a dividend on the common stock in 1934, with- 
out paying the noncumulative preferred dividend for 1933? ~ 


A. It requires a strong showing of abuse of discretion by the 
directors to compel a declaration of a dividend either on common or 
_ preferred shares where they employ surplus in the business. The 
corporation may declare a dividend on the common stock in 1934, 
without first paying the preferred dividend. for 1933 out of profits 
retained in the business. 

Preferred stock may be either cumulative or noncumulative. If 
there are no earnings or surplus no right to dividends can arise. It 
has been generally held that even if there are earnings or surplus 
available in any year, dividends once “passed” or omitted on non- 
cumulative shares are lost forever. Wabash Railway Co. v. Bar- 
clay, 50 S.Ct. 106, 280 U.S. 197, 74 L.Ed. 368. See Hicks, 5 Temple 
Law ©. 538 (1931). 

If the annual profits or the accumulated surplus are justifiably 
withheld by the directors and applied to the business and no divi- 
dend is declared within the fiscal or dividend year, the claim for 
that year is gone and cannot be asserted at a later date. In case, 
however, of breach of contract as to paying in each year any pre- 
ferred dividends earned or of abuse of power by the directors, equi- 
table remedies may be available to the defrauded shareholders. See 
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Stevens, “Rights of Noncumulative Preferred Shareholders,” 34 
Columb.Law Rev. 1439, 1467 (1934); 30 Columb.Law Rev. 260 
(1931); 18 Cal.Law Rev. 318; 29 Mich.Law Rev. 1077 (1931); 
39 Yale Law J. 581 (1930); 24 Georgetown Law J. 371, 393. 

A series of New Jersey cases holds that holders of noncumula- 
tive preferred stock have certain equities in any surplus or profits 
accumulated by failure to declare the preferred dividend. Bassett 
v. United States Cast Iron Pipe & Foundry Co., 73 A. 514, 75 N.J. 
Eq. 539; Moran v. United States Cast Iron Pipe & Foundry Co., 
123A. 546, 95° N.J.Eq. 389; Id., 126 A. 329, 96 N.J.Eq. 698. Day 
v. United States Cast Iron Pipe & Foundry Co., 126 A. 302, 96 N. 
J.Eq. 736; Id., 123 A. 546, 95'N.J.Eq. 389; Berle, 23 Columb.Law 
Rev. 358 (1923). 

Does this New Jersey doctrine place noncumulative stock on the 
same footing as cumulative? No. Dividends passed in prior years 
would be payable only out of surplus accumulated by with- 
holding those dividends. Arrears of noncumulative preferred divi- 
dends would not be payable out of current earnings, and could’ 
not be made up for years in which no profits were earned. See 
Berle, “Corporate Powers,” 44 Harv.Law Rev. 1049, 1060 (1931): 
Lattin, 25 Ill.Law Rev. 148, 163 (1930). 


/ 


(g) Right to Dividends Declared Prior to the Transfer of Stock 


Q.67. The X corporation directors declare a dividend on Sep- 
tember 1, payable on November 1, to stockholders of record on 
October 1. B buys stock from A on September 15 and is registered 
as a shareholder on October 1. The corporation sends the dividend 
check to B. Is A entitled to the dividend as against B? 


A. In the absence of other provision in a resolution declaring 
the dividend, the right to the dividend accrues to the substantial 
owner of the stock at the time of the declaration. In re Kernochan, 
11 N.E. 149, 104 N.Y. 618; La Fountain & Woolson Co. v. Brown, 
101 A. 36, 91 Vt. 340, L.R.A.1917F, 551. The general rule is that 
any dividend already declared when the stock is sold belongs to 
the transferor, and does not pass by the transfemn The fact that the 
dividend is payable at a future time, though after the transfer does 
not alter the rule. Wallin v. Johnson City Lumber & Mfg. Co., 188 
S.W. 577, 136 Tenn. 124, L.R.A.1917B, 323. 

But the rule that dividends belong to the owner of the shares 
at the time the dividend is declared does not ordinarily apply where 
by resolution the dividend is made payable to shareholders of record 
at a future date. Smith v. Taecker, 24 P.(2d) 182, 133 Cal.App. 
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351, noted 22 Cal.Law Rev. 353; Richter & Co. v. Light, 116 A. 
600, 97 Conn. 364; Nutter v. Andrews, 142 N.E. 67, 246 Mass. 224; 
Ford v. Ford Manufacturing Co., 222 Ill.App. 76; 38 Harv.Law 
Rev. 245; 8 Minn.Law Rev. 541. 

It has, however, been held that a resolution making a dividend 
payable to shareholders of record on a future date is intended 
to serve the convenience and protection of the corporation rather 
than to postpone the creation of the right to future holders. Ford 
v. Snook, 199 N.Y.S. 630, 634, 205 App.Div. 194. See Matter of 
Wolfe’s Estate, 279 N.Y.S. 605, 612, 155 Misc. 190; 11 Fletcher, 
Corporations (1932) § 5380. 

In Meyer, “Law of Stockbrokers and Stock Exchanges” (1931) 
pp. 178, 179, it is pointed out that dividends are usually declared 
on one date, payable to shareholders of record on a second date and 
actually made payable on.a third date. The Exchange rules give 
the dividend to the purchaser if he buys before the second date. 
The record date fixes the ownership of the dividend rather than the 
declaration date. ) 


SECTION 12.—-REDUCTION OF STATED OR LEGAL CAP- 
ITAL AND DISTRIBUTION OF REDUCTION SURPLUS 


Q. 68. The X corporation’s balance sheet shows $100,000 aggre- 
gate par value of issued and outstanding shares. There are $90,000 
worth of net assets, leaving a capital deficit of $10,000. There are’ 
both common and preferred shares outstanding. By the requisite 
action of directors and shareholders, under the statute of the state 
of incorporation, a reduction of the stated or legal capital is -au- 
thorized to $85,000 in order to wipe out the capital deficit and cre- 
ate a reduction surplus of $5,000. X has certain creditors both se- - 
cured and unsecured. What are the statutory limits (1) on the re- 
duction of the stated capital, and (2) on the distribution of assets 
to the extent of the surplus arising from such reduction, for the 
protection of creditors and preferred shareholders? 


A. By the aid of statutory proceedings for reduction of their 
stated or legal capital many corporations during the recent depres- 
sion have eliminated capital deficits and have in some cases created 
a reduction surplus of the value of net assets over the capital 
as reduced. This restores the possibility of dividend distributions, 
particularly on preferred shares. See note, 47 Harv.Law Rev. 693 
(1934), Capital reduction as affecting the rights of creditors; 44 
Yale Law J. 1025 (1935), Writing down fixed assets and stated 
capital; 8 Accounting Rev. 58, 59, 302; 9 Id. 122. 
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The legal capital is entered as a liability on the balance sheet 
and measures the minimum financial reserve, the margin or cushion, 
for the protection of creditors, which operates as a limitation upon 
the values available for dividends and in some jurisdictions for the 
purchase by a corporation of its own shares, which is a form of dis- 
tribution of assets. Statutory authority for the arbitrary reduction 
of the capital is very common and the limitations upon such re- 
duction and also upon the distribution of reduction surplus creat- 
ed by such reduction vary in different states. In about thirty- 
seven states the only limitation is that the value of assets retained 
must exceed the sum of the liabilities and the legal capital as re- 
duced or, in other words, that the capital as reduced must not be 
impaired. Benas v. Title Guaranty Trust Co., 267 S.W. 28, 216 Mo. 
App. 53; 44 Yale Law J. 1030, 1040; 47 Harv.Law Rev. 693; 
Delaware Corporation Act, § 28; New York Stock Corporation 
Law, §§ 36, 37, 38,58; Nevada Act, § 7. Cf. California Civil Code, 
§§ 348, 348b; Minnesota Corporation Act, § 38. 

It has been pointed out that American statutes do not give ade- 
quate protection to the creditor or to the priority of preferred share- 
holders upon such a partial liquidation and distribution of capital. 
There is very little restraint upon the reduction of the amount of the 
legal capital, the margin for the protection of creditors. The usual 
limitations are only upon the distribution of assets and not upon 
the amount of the legal capital as reduced. Hills, “Model Corpo- 
ration Act,” 48 Harv.Law Rev. 1334, 1341, 1376; Ballantine and 
Hills, “Capital Requirements,” 23 Cal.Law Rev. 229, 258; notes, 19 
Cornell Law Q. 470, 473; 44 Yale Law J. 1030, 1048; Ballantine, 
Calif.Corp.Laws (1932) pp. 362-379; 1933 Supp. to same, pp. 161- 
163. 

‘Under the English Companies Acts the sanction of a court is 
necessary even in cases where no distribution of assets is con- 
templated. Such court supervision is regarded as an important 
safeguard and the procedure of supervision is said to be quick and 
inexpensive especially when there is no distribution of assets. Eng- 
lish Companies Act (1929) 19-20 Geo. 5, c. 23, 8§ 40, 48, 49, 55-60; 
Palmer’s Company Law (15th Ed.) p. 85, 86. The English law 
thus takes cognizance of the clash of interests between sharehold- 
ers and creditors and as between different classes of shareholders 
(44 A.L.R. 11 note; Texas has the nearest approach to a similar 
supervision. See 44 Yale Law J. 1042; Reduction of capital stock, 
21 Va.Law Rev. 562.) 
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Note: The attention of the student should be called to the dis- 
tinction between certain transactions which are often confused in 
the language of statutes and decisions: 

(1) The distinction between the reduction of the legal capital 
and the impairment or depletion of the corporate assets below the 
legal capital. 

(2) The reduction of the legal capital or ‘capital liability as dis- 
tinguished from the actual distribution of assets after reduction of 
the capital. 

(3) The reduction of the authorized number of shares or the ag- 
gregate par value of the authorized shares or of the outstanding 
shares as contrasted with a reduction of the legal capital. In some 
jurisdictions but not in others the reduction of the aggregate par 
value of the outstanding shares automatically reduces the legal 
capital. Hoyt v. E. I. Du Pont de Nemours Powder Co., 102 A. 
666, 88 N.J.Eq. 196. Cf. State ex rel. Radio Corp. of America v. 
Benson, 128 A. 107, 2: W.W.Harr. (32 Del.) 576; Sapperstein v. 
Wilson & Co. (Del.Ch.) 182 A. 18. 


SECTION 13—REPRESENTATIVE OR STOCKHOLDERS’ — 
SUITS 


(a) Double Aspect of Suit 


Q. 69. P, a stockholder in X corporation, brings a stockholder’s 
bill in equity against X and D, in behalf of himself and all other 
shareholders, setting forth that P is a. nonresident stockholder; 
that D was indebted to X to a large amount; that the statute of 
limitations would have run in D’s favor in six months from the 
filing of the bill; that he, P, had requested the directors of the 
corporation to bring suit, and that they had refused; that three 
of the five directors were personal creditors of D to large amounts, 
and were suing him; that D’s property was insufficient to pay both 
the obligations due to X and to the three directors. State whether 
these allegations are, or are not, sufficient to maintain the cause (a) 
in a state court; (b) in a federal court. 


A. (a) A representative suit in equity by a stockholder, alleged 
to be brought in behalf of himself and all other stockholders is real- 
ly twofold: P must (1) allege a cause of action in the corporation 
against another defendant; (2) he must show that the corporation 
is in default in its obligation to him as a stockholder in not as- 
serting its rights against such third party. Cantor v. Sachs, 162 A. 
73, 76, 18 Del.Ch. 359; notes, 23 Cal.Law Rev. 174, 175; 47 Harv. 
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Service of process on the corporation is necessary. Note, 22 Va. 
Law Rev. 153, 44 Yale Law J. 1091. The plaintiff must establish 
that he has exhausted all available means to obtain action by the 
corporation itself, unless the circumstances excuse him from so do- 
ing. If he fails to induce the managing officers to take remedial ac- 
tion, some courts hold that he must apply to the stockholders as a 
body unless such application would be useless. In this case there is 
both a demand and refusal, and a showing of such adverse interest 
that a demand would be futile as far as directors are concerned, 
and probably as far as stockholders are concerned. Stockholders 
cannot control the discretion of the directors or even ratify gross 
frauds, and the remedy of refusing to re-elect directors involves too 
much delay. Continental Securities Co. v. Belmont, 99 N.E. 138, 
ZOO NEN /, St lak ANS.) LI7 Ann Cas lOl4A 7773" 15° Mint 
Law Rev. 453 (1931). The allegations would seem sufficient in 
most state courts, if it appears that suit is brought on behalf of all 
others similarly situated. Bartlett v. New York, N. H.& H.R. Co., 
109 N.E. 452, 221 Mass. 530. 

(b) In the federal courts, under Federal Equity Rule 27 (former- 
ly 94), 28 U.S.C.A. following section 723, there must be an allega- 
tion that the plaintiff was a shareholder at the time of the trans- 

-action of which he complains, or that his shares devolved upon 
him since by operation of law, and that the suit is not a collusive 
one, to confer jurisdiction on a federal court. It must also set 
forth with particularity the efforts to secure action by the directors 
and shareholders, and the causes of his failure to obtain such ac- 
tion, or the reasons for not making such effort. Wathen v. Jack- 
Sonn Gcuennine Could) 9.Ct225,.2390U9.1635,09 1d.. 095. 
Rule inapplicable upon removal from state court. Hand v. Kansas 
City Southern "Ry. Co, C-C.S.D.N.Y.) 55 Fi(2d) 712. 

As to standing of preferred shareholder to enjoin contract with 
allegedly unconstitutional TVA, see Ashwander v. Tennessee Val- 
ley Authority, 56 S.Ct. 466, 470, 481, 297 U.S. 288, 80 L.Ed. 688; 
noted in 49 Harv.Law Rev. 1004; 45 Yale Law J. 667; 68 U.S 
Law Rev. 169 (1934); 34 Mich.Law Rev. 680. 


| (b) Standing of Shareholder to Bring Representative Suit 


Q. 70. A is a shareholder in the X company, and brings a suit in 
equity on behalf of himself and other shareholders against the X 
company and its directors, to recover for the company the profits 
made by the directors upon a contract between it and the directors, 


== 
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and also to enjoin the further continuance of the contract and its 
cancellation. A was not a shareholder at the time the contract 
was made, and in fact bought his shares subsequently from one 
of the directors against whom he complains. May he maintain his 
bill? Assuming that he may, what must be his. jurisdictional al- 
legations, whom must he join as defendants, and for whom may 
relief be recovered? 


A. In most jurisdictions A cannot maintain a representative suit, 
if he is a transferee of one who participated in the wrong against 
the corporation which is the basis of the suit. Berman v. Minne- 
apolis Photo Engraving Co., 174 N.W. 735, 144 Minn. 146, 150; 
Babcock v. Farwell, 91-N.E. 683, 245 Ill. 14, 137 Am.St.Rep. 284, 
19 Ann.Cas. 74. Indeed, in some jurisdictions a stockholder cannot 
sue in behalf of a corporation to complain of corporate wrongs 
occurring prior to his acquisition of stock. There is no sound rea- 
son for this limitation, because the litigation, if successful, redounds 
to the benefit of all stockholders. The federal doctrine to this ef- 
fect is not based upon any general principle, but upon Equity Rule 
27, 28 U.S.C.A. following section 723, an arbitrary rule of practice 
to limit resort to the federal courts in preference ‘to state courts. 
Rohrlich, “Suits in Equity by Minority Stockholders,” 81 U.Pa.Law 
Rev. 718; 21 Harv.Law Rev. 195; Pollitz v. Gould, 94 N.E. 1088, 
202 N.Y. 11, 38 L.R.A.(N.S.) 988, Ann.Cas.1912D, 1098, 1100 note. 

The theory is advanced by some courts that the right of action is 
for special injury to the stockholder, and that, in buying the shares, 
he does not buy his vendor’s right of action. Home Fire Ins. Co. 
v. Barber, 93 N.W. 1024, 67 Neb. 644, 60 L.R.A. 927, 108 Am.St.Rep. 
716. This seems a wrong idea. The true theory of the stockhold- 
er’s suit is that the corporate right of action is a corporate asset, 
and that the corporation owes an obligation to all the stockholders 
to assert its rights. If the corporation neglects to sue, a stockhold- 
er may demand that such action be brought by notice to the direc- 
tors, and, if the discretion of the directors in management is abused 
(32 Mich.Law Rev. 839, 846; 34 Columb. Law Rev. 1314) and the - 
demand is wrongfully refused, he may sue in equity for specific 
performance of the obligation, joining the corporation and the 
wrongdoers as defendants. Note, 23 Cal.Law Rev. 174, 175. 

Any recovery ordinarily is for the benefit of the corporation. 
Niles v. New York Cent. & H. R. R. Co., 68 N.E. 142, 176 N.Y. 
119. But under special circumstances relief may, be awarded direct 
to the complaining shareholder, as where he is the only one justly 
entitled to the proceeds. Note, Right to personal recovery even 
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if there is no individual right of action, 23 Cal.Law Rev. 178; 
2 Univ.Chicago Law Rev. 317; 20 Cornell Law Q. 101 (1934). 

If the transferee purchased in good faith, there is no good rea- 
son on principle why he should not sue merely because his trans- 
feror was a wrongdoer. Parsons v. Joseph, 8 So. 788, 92 Ala. 403. 
See 68 U.S.Law Rev. 169, 176 (1934); 81 U.Pa.Law Rev. 720. 


(c) Wrongful Motive as a Defense 


Q.71. P, a holder of ten shares of stock in the K-R Company 
brings a representative suit againgt that corporation and N, who 
was president, treasurer, director, majority shareholder and who 
had assumed the entire management of the company. His bill 
charged that N had contracted with the corporation at excessive 
prices, had diverted to himself large profits, and had charged ex- 
' cessive salary and expenses. N alleged and it was found by the 
'master that P had established a rival business and brought the suit 
in bad faith to put the K-R Company out of business. Is the mo- 
tive of P any defense? 

(a) Would a settlement with P for his personal benefit be bind- 
ing on other shareholders who may wish to sue? 

(b) Can P recover his fees and expenses if he is successful? 


A. By the general rule shareholders seeking an accounting fron: 
corporate officers for mismanagement of the business or other 
wrongs to the corporation are not debarred because the plaintiff 
has become a business rival and wishes to put the defendant corpo 
ration out of business. The plaintiff’s motive is no defense against 
his legal pursuit of his rights. If, however, the plaintiff is a mere 
puppet controlled by a rival company he may not sue. Johnson 
v. King-Richardson Co. (C.C.A.) 36 F.(2d) 675, 67 A.L.R. 1465, 
1470 note; Eshelman v. Keenan (Del.Ch.) 181 A. 655. See note, 
The strike suit, 34 Columb.Law Rev. 1308, 1319 (1934); Rohr- 
lichy 81) Uniy).0f .Pa. kaw 'Rév.692,°719)°726,-7 28 3°68 US: Law 
Rev. 169, 178. 

The doctrine of “clean hands” is only rarely applied to the strik- 
er, such as the famous Clarence Venner, who made a profession 
of obstructing corporate changes of large corporations in order 
to be bought off. Some modification of the doctrine denying evil 
motives any effect as a defense may be expected. Shareholder’s 
suits are sometimes profitable to the professional obstructionist but 
usually present great difficulties in the struggle between minorities 
and majorities on account of the burden of expense and effort in- 
volved and the scope properly given by the law to the discretion 
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of directors in management. Dresdner v. Goldman Sachs Trading 
Corp., 269 N.Y.S..360, 365, 240 App.Div. 242; Review, Berle and 
Means, “The Modern Corporation and Private Property,” 42 Yale 
Law J. 989, 991 (1933); Rohrlich, Corporate Control, pp. 96, 144; 
Sl) Unive of Pa: Law Rev. 692; ; 

(a) Although the suit by the eharenaldert is drenrecenaees ei- 
ther of other shareholders in the same position, or of the corpora- 
tion, and although direct recovery is ordinarily limited to the corpo- 
ration, yet there is but one right of action and a dismissal or settle- 
ment of such a suit will ordinarily be binding on other sharehold- 
ers. It has, accordingly, been held that the fact that another deriva- 
tive action is pending by a shareholder against the corporation and 
directors will not give the defendant directors an absolute right to 
the dismissal of a subsequent action brought by other shareholders 
against them for the same general purpose. Unless the court super- 
vises any dismissal or compromise, there is nothing to prevent a 
private settlement of the prior suit and there is serious danger of 
collusion in such a settlement. Dresdner v. Goldman Sachs Trad- 
ing Corp., 269 N.Y.S. 360, 366, 240 App.Div. 242, noted 29 Ill.Law 
Rev. 393. See Russell v. Weyand, 42 P.(2d) 381, 5 Cal.App.(2d) 
259; 19 Cornell Law Q. 306, 437; Rohrlich, Corporate Control, 
pp. 157, 166. 

(b) If a shareholder succeeds in recovering a fund in peril by a 
representative suit, the proceeds then belong to the corporation, 
but the attorneys, who have contributed to the result, are held to 
be entitled to a lien upon and an allowance out of the aggregate 
recovery for fees and expenses in proper cases. Wolfes v. Paragon 
Refining Co. (C.C.A.6) 74 F.(2d) 193; Fitzgerald v. Bass, 252 P. 
54, 122 Okl. 140, 49 A.L.R. 1141; 16 Minn.Law Rev. 102. 


(d) Shareholders’ Individual Right of Action to Restrain Ultra Vires 
Business 


Q.72. The X corporation was formed to carry on the business 
of life insurance. The directors began to carry on a fire insurance 
business in the name of the corporation and with its funds. Plain- 
tiff owned one share of stock in the corporation, and was also a 
director and heavy stockholder in a rival fire insurance company. 
Plaintiff brought a bill to enjoin the directors from embarking the 
funds of the X corporation in the fire insurance business, Is it a 
sufficient answer to the bill: 

(a) That plaintiff’s motive was to further the interests of the 
rival company, which lent him the use of its general counsel to 
conduct the litigation? Or 
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(b) That a majority of the shareholders of the X corporation 
voted that the corporation should engage in fire insurance? 


A. The right of a stockholder to enjoin the carrying on of ultra 
vires business is a direct right against the corporation, personal to 
himself, and may be asserted, although all the other stockholders 
are arrayed against him. Du Pont v. Northern Pac. R. Co. (C.C.) 
18 F. 467. The relation between a corporation and its stockhold- 
ers is essentially contractual. The articles of incorporation set forth 
the contracts as to the scope of the business authorized. No stock- 
holder is bound to submit to the doing of ultra vires acts, although 
voted by a large majority. Natusch v. Irving, 2 Cooper’s Ch. 358; 
Gow, Partnership, 398 (1824). 

The suit is not to be regarded as a representative suit, proamie 
in behalf of the corporation on a corporate right of action, but a 
suit against the corporation itself, to restrain it from violating a 
corporate duty which it owes to each stockholder individually. 
Hyams vy. Old Dominion Co., 93 A. 747, 113 Me. 294, L.R.A.1915D, 
1128; Schwab v. E. G. Potter Co., 87 N.E. 670, 194 N.Y. 409; note, 
23 Cal.Law Rev. 176. 

If this were a representative suit, filed in behalf of himself and 
all other shareholders of the company, and it appeared that he was 
a shareholder in a rival company, and instituted the suit at its direc- 
tion and expense, this might be a defense. Forrest v. Manchester, 
etc., Ry. Co., 4 De Gex, F. & J. 126. Compare Rice v. Rockefeller, 
31 N.E. 907, 134 N.Y. 174,17 L.R.A. 237, 30 Am.St.Rep. 658; Eshle- 
man v. Keenan (Del.Ch.) 181 A. 655. But in this case plaintiff’s ac- 
tion is prosecuted on a direct right for his own benefit. Where the 
suit is based on complainant’s own property rights, bad motives are 
immaterial. Hodge v. United States Steel Corp., 53 A. 553, 64 N. 
J.Eq. 111; General Inv. Co. v. Bethlehem Steel Corp., 100 A. 347, 
87 N.J.Eq. 234. 

If the suit is brought by a shareholder seeking to recover dam- 
ages to the corporation against a third party or the officers of the 
corporation for an executed ultra vires transaction, or to set it aside, 
the shareholder would have to bring a representative suit in be- 
half of himself and other shareholders after demand on the corpo- 
ration to sue. Towers v. African Tug Co. [1904] 1 Ch.Div. 558; 
Nisonoff v. Irving Trust Co. (C.C.A.2) 68 F.(2d) 32, 35. 
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SECTION 14.—TRANSFER OF SHARES 


(a) Estoppel of Owner by Intrusting C ertificate Duly Indorsed to 
Seller 


Q. 73. A, being the owner of shares, pledges the certificate for 
the shares to B, a stockbroker, to secure his indebtedness to B, 
indorsing the certificate in blank. B, in turn, without any au- 
thority so to do, pledges the same certificate to C to secure a loan, 
delivering the certificate indorsed in blank by A. B then goes 
into bankruptcy. Can C hold the certificate until his loan is paid 
in full, or must he return it to A? 


A. C may hold it for his loan as a bona fide pledgee. Where the 
true owner delivers the certificate indorsed in blank to B, a pledgee,. 
thereby clothing him with the full apparent ownership of the stock, 
he cannot recover it from C, a bona fide pledgee of B, without pay- 
ment of the debt for which B’s pledge was made. Intrusting an- 
other with possession of a stock certificate indorsed in blank 
clothes the holder with all the indicia of ownership. McNeil v. 
Tenth Nat. Bank, 46 N.Y. 325, 7 Am.Rep. 341; National Safe De- 
posit, Savings & Trust Co. v. Hibbs, 33 S.Ct. 818, 229 U.S. 391, 57 
L.Ed. 1241. 

A certificate of stock, although indorsed to bearer or in blank, 
is not negotiable at common law, but it is the evidence of title 
usually relied on by business men. The doctrine of estoppel plac- 
es the loss on the one who makes an unauthorized disposition pos- 
sible. If the owner of shares places in the hands of another the 
certificate therefor, either indorsed in blank or with a separate 
instrument of transfer, or power of attorney, although for some lim- 
ited purpose, such person can pass a good title by sale or pledge 
to one who takes in good faith and for value, in reliance on this 
evidence and appearance of title or power of disposition, with 
which the owner has clothed him. Otherwise, stock purchases 
would be perilous indeed. Howison v. Mechanics Sav. Bank (N. 
H.) 183 A. 697 (“Behind the doctrine of estoppel lie the conveni- 
ence, and even necessities, of * * * business dealings that have 
grown up in connection with shares of corporate stock. * * * 
Relying upon [such evidence of right] buyers and sellers, bankers 
and brokers, borrowers and pledgees, have * * * passed cer- 
tificates freely from hand to hand”); Edgerly v. First National 
Bank (Mass.) 197 N.E. 518, noted in 16 Boston U. Law Rev. 438 
(1936). See 3 Univ.Chi.Law Rev. 508 (1936); 17 Cal.L.Rev. 403; 
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Ballantine, ‘““Bona Fide Purchase and Estoppel,” 6 Minn. Law Rev. 
87. 


(b) No Title by Forged Indorsement; Estoppel of Corporation by 
New Certificate 


Q. 74. A was the owner of 100 shares of stock in the X compa- 
ny, represented by a certificate standing in A’s name. His confi- 
dential clerk E, who was intrusted with A’s securities, forged A’s 
name on the back of the certificate and sold the shares to B, to 
whom a transfer was made by the company on its books and a new 
certificate issued. B then sold the new certificate to C, a bona fide 
purchaser, to whom a transfer on its books was also made by the 
company. What are the respective rights of A, C and the X com- 
pany? 


A. A, the owner, cannot be deprived of title to his shares by 
forgery, even though the certificates pass thereby into the hands 
of an innocent purchaser. A is still entitled to be recognized as 
owner of 100 shares by the company. Atherton v. Michigan Guar- 
anty Corp., 211 N.W. 83, 237 Mich. 133, 54 A.L.R. 351, 353 note; 
National Surety Co. v. Indemnity Ins. Co. of North America, 261 
N.Y.S. 605, 237 App.Div. 485. The owner has never conferred 
apparent title and indicia of ownership upon the clerk E, by intrust- 
ing him with the certificates unindorsed, but when the company, 
by fraud or error, is induced to make a transfer to B and issue 
him a new certificate which declares that B is the owner of the 
shares and then C purchases from B on the faith of this new cer- 
tificate duly issued by the officers of the corporation, the company 
is estopped from denying C’s title. The certificate for shares is 
a declaration and representation by the company that the person 
to whom it is given is holder of the shares of record. C’s clearest 
remedy is an action for damages for refusal to recognize him as 
a shareholder. Moores v. Citizens’ National Bank, 111 U.S. 156, 4 
S.Ct. 345, 28 L.Ed. 385. But it has been held such a bona fide 
purchaser is entitled to recognition as a stockholder, provided no 
overissue of stock will result from the recognition of both the orig- 
inal owner and also the bona fide purchaser. Rand v. Hercules 
Powder Co., 223 N.Y.S. 383, 394, 129 Misc. 891. 


| (c) Bona Fide Purchase of Certificates Indorsed in Blank from Thief 


Q.75. X purchased in good faith 100 shares of stock from Y 
represented by a certificate which Y had purchased from Z. Z 
had stolen the certificate indorsed in blank from O, the true owner, 
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to whose safe he had access as an employee. The corporation 
had transferred the stock to Y, who appeared on its stock books 
as the owner of record at the time of the purchase by X. What are 
the respective rights of X, Y, Z and the corporation? 


A. If a certificate of stock indorsed in blank is stolen from the 
true owner and transferred to an innocent purchaser, the true own- 
er, O, is not estopped at common law. The certificates are not 
negotiable, in the absence of a statute like the Uniform Stock 
Transfer Act. United States Fidelity & Guaranty Co. v. New- 
burger, 188 N.E. 141, 263 N.Y. 16. Where an agent or servant 
simply has access to the certificate indorsed in blank or even cus- 
tody of it, this is not like intrusting him with it. Penington v._ 
Commonwealth Hotel Const. Corp., 156 A. 259, 18 Del.Ch. 170. 
Y acquired no rights to the stock, but X gets a claim against the 
corporation by estoppel, as in Question 73, above. Ballantine, 
“Purchase for Value and Estoppel,” 6 Minn.Law Rev. 87, 95 (1922). 

Under the provisions of the Uniform Stock Transfer Act adopt- 
ed in many states, an innocent purchaser for value of a certificate 
indorsed in blank is protected, although it may have been lost by 
or stolen from the true owner. Peckinpaugh v. H. W. Noble & 
Co., 213 N.W. 859, 238 Mich. 464, 52 A.L.R. 941, 947 note; note, 
39 Dickinson Law Rev.(1935) 124; 19 Cal.Law Rev. 161; 42 Harv. 
Law Rev. 954. The Uniform Stock Transfer Act, however, does 
not protect a bona fide purchaser where the indorsement of the 
owner has been forged. Note, 27 Mich.Law Rev. 93. 


(d) Liability of Corporation Issuing New Certificate Without Sur- 
render of Outstanding Certificate 


Q. 76. A, the registered owner of stock, delivers his certificate 
indorsed in blank to B, a purchaser for value. Subsequently,’ and 
before B presents the certificate to the corporation for transfer, A, 
dies. His executors, thinking the certificate was lost, apply to the 
corporation for a transfer of the stock and a new certificate, and 
have the stock transferred to their names on its books, and obtain 
a new certificate issued in their names. This certificate they sell 
to C, an innocent purchaser, for value, at the same time delivering 
to C their certificate indorsed in blank. C at once presents the 
certificate to the corporation, and has the stock transferred on the 
books to his name, and a new certificate issued to him in his name, 
before the corporation knows anything about the previous trans- 
fer of the original certificate to B. 

5 Bat.Pros.LAw (2p Ep.) 


oa 


hl ake Vs kro oe a ge Bs = , G — 
Se i - eee oad 
YA oh 
f 


§ 14 CORPORATIONS 355 


B brings suit against the corporation, praying that he be ad- 
judged the owner of the stock, and that the corporation be required 
to issue to him a new certificate in his name, and that the corpora- 
tion pay to him the dividends that had accrued on the stock from 
the time the certificate was transferred to him. C is not made a 
party to the suit. The corporation defendant demurs. Who is 
entitled to judgment? What are rights of C? 


A. B is entitled to be adjudged owner. He acquired the stock 
by A’s delivery of the certificate indorsed in blank. The corpora- 
tion cannot safely transfer the stock upon its books, or issue a 
new certificate, unless the old certificate is first surrendered. Jos- 
lyn v. St. Paul Distilling Co., 46 N.W. 337, 44 Minn. 183. Ifa 
certificate of stock is lost, stolen, or destroyed, the corporation 
should not issue a new certificate, unless a bond is given to in- 
demnify it against liability to possible bona fide purchasers or 
holders of the original certificate. Will’s Adm’r v. George Wiede- 
mann Brewing Co., 188 S.W. 778, 171 Ky. 681, Ann.Cas.1918E, 62. 
But see Guilford v. Western Union Tel. Co., 61 N.W. 324, 59 
Minn. 332, 50 Am.St.Rep. 407. The corporation is liable in dam- 
ages to C by estoppel, since the new certificate was a representa- 
tion that the executors were stockholders. See note, 61 A.L.R. 
436, Issuance by corporation of new stock certificates without re- 
quiring surrender of the old. 


(e) Duty of Corporation as to Recognizing Indorsement by a Trus- 
tee or Fiduciary 


Q.77. The T Mining Company, a Delaware corporation, had its 
principal office and stock transfer books in San Francisco. East 
indorsed a certificate for 500 shares to Jenson, an attorney, “as 
trustee for East.” Under the terms of the trust, which did not 
appear on the certificate, Jenson was not to sell or transfer the 
stock without the consent of East. Jenson indorsed the certificate 
and sold it to Jones without the knowledge or consent of East. 
Jones presented it to the transfer agent of the corporation in San 

‘ Francisco. Without any inquiry into the terms of the trust the 
transfer agent accepted the indorsed certificate and issued a new 
certificate to Jones, who in turn sold it to Smith, a bona fide pur- 
chaser for value without notice. East sues the company to re- 
quire it to issue him a new certificate for his shares, and to ac- 
count for the dividends paid to Jones and Smith, or for the value 
of the stock with interest thereon. The court rendered judgment 
for the defendant. Plaintiff appeals. What decision? 
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A. The issue arises, did the form of the indorsement to Jenson 
“as trustee for East” put Jones, the T Mining Company and its 
transfer agent on inquiry as to the terms of the trust and the au- 
thority of Jenson? A corporation does not fulfill its duty merely 
by using due diligence in connection with the registration of trans- 
fers. It must at its peril make only those transfers on its books 
which are authorized by the holder and must detect and prevent 
those which are not authorized. It may demand indemnity or in- 
terplead adverse claimants in case of doubtful or conflicting claims. 

Attention should be called to the fact that the word “transfer” 
is used in three meanings: (1) In one sense it refers to a forma} 
instrument of transfer executed upon some corporate book du- 
plicating the assignment on the back of the certificate; (2) In an- 
other sense it means the completed transaction by which an old 
certificate is surrendered for cancellation, a new certificate is is- 
sued and the transferee is substituted by act of the corporation 
in place of the transferor as the shareholder of record; (3) In an- 
other sense it means the assignment or transfer of the legal title 
to the shares usually accomplished by indorsement and delivery 
of the certificate. This third type of transfer is the one dealt with 
in the Uniform Stock Transfer Act. In this question, however, we 
are dealing with the duty of the corporation acting by its transfer 
agent to pass upon the validity of a transfer in the second sense 
and to record the transfer of title upon its books by entering the 
transferee as holder of record. This is a legal transaction, not a 
mere record or entry of something that has happened, which chang- 
es the legal relations between the transferor, the transferee and the 
corporation. Helvering, Com’r v. Miller (C.C.A.) 75 F.(2d) 474, 
476. 

It is generally held that the word “trustee” following the name 
of the indorsee or holder is sufficient to make the corporation re- 
sponsible for a breach of trust by him in exceeding his powers. 
This imposes a heavy burden on the corporation to ascertain his 
authority in connection with transfers on its books. Geyser-Marion 
Gold-Mining Co. v. Stark (C.C.A.8) 106 F. 558, 53 L.R.A. 684; 
West v. Tintic Standard Min. Co., 263 P. 490, 71 Utah, .158, 56 
A.L.R. 1190, 1199 note, Duty of corporation upon presentation for 
transfer of stock standing in one’s name as trustee or other fiduci- 
ary. 

In the absence of a statute relaxing this strict responsibility, 
the corporation will be obliged to reinstate East as shareholder 
and issue to him a new certificate, as it was charged with notice 
of the limitations on the powers of the trustee. Some modern acts 
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make the corporation liable only if the transfer is registered with 
actual knowledge of a breach of trust on the theory that the cor- 
poration should not be burdened with responsibility to supervise 
the conduct of a trustee. California Civil Code, § 328b; Ohio 
General Corporation Act, § 33; Christy, Transfer of Stock (1929) 
§§ 2, 230. 

Smith will have a claim for damages against the corporation 
on the basis of estoppel by virtue of his reliance on the representa- 
tion made by the corporation by the new certificate issued to Jones. 

If the fact that Jenson was a trustee was not disclosed on the 
certificate, a bona fide purchaser for value without notice from the 
undisclosed trustee would be protected in his purchase against the 
true owner and the corporation would be bound to issue a new 
certificate to such purchaser, and free from any liability to the 
former owner. Capitol Hill Undertaking Co. v. Render, 299 P. 
854, 149 Okl. 132; Render v. Capitol Hill Undertaking Co. (Okl. 
Sup.) 93 P(2d)e251. 


SECTION 15—SHAREHOLDERS’ LIABILITY TO COR- 
PORATION AND TO OR FOR BENEFIT OF 
CREDITORS 


(a) Shareholders’ Liability; Watered Stock; Antecedent Creditors 
. and Creditors with Notice 


Q.78. The X corporation bought property of A for common 
stock of $10,000 par value. The directors of the corporation, friends 
of A, knew that the property would not bring over $7,000 in the 
market, but believed that its value would exceed $10,000 within 
two years. The stock was transferred for value by A to D, who 
had no knowledge of the way it had been originally paid for. 
While D held the stock, P, who knew all about the original issue, 
sold goods to X on credit. X is now insolvent. The property is 
now worth $12,000. What rights, if any, has P against D, or 
. against A? 


A. There are two rules recognized in different states to test 
the adequacy of the payment of the par value of stock; (1) The 
“true value” rule, that the property must be the actual equivalent 
of the face of the shares; (2) the “good faith” rule. Under this 
rule, the valuation by the directors is conclusive, in the absence of 
fraud. Gross and intentional overvaluation is strong evidence of 
fraud. Coit v. North Carolina Gold Amalgamating Co., 7 S.Ct. 
231, 119 U.S. 343, 30 L.Ed. 420; H. B. Humphrey Co. v. Pollack 
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Roller Runner Sled Co., 180 N.E. 164, 278 Mass. 350. It is the 
present cash value, and not the hopes as to the future value, which 
must be taken as the basis of exchange. See v. Heppenheimer, 61 
A. 843, 69 N.J.Eq. 36. 

D, as an innocent transferee without notice that the stock was 
watered would not incur liability. Rhode v. Dock-Hop Co., 194 
P. 11, 184 Cal. 367, 12 A.L.R. 437. P, who knew the circumstances 
of the original issue, could not complain in most jurisdictions, even 
as against A, as he was not misled by the stock-watering. Spen- 
eersy. Anderson;,’222*P, 355, 193 ‘Calel,-35) A... Re 622>) First (Nat: 
Bank of Deadwood v. Gustin Minerva Con. Min. Co., 44 N.W. 198, 
A? Minn.i327, 335; 6 L RA. 6/6018 Amst. Rep.jall0, 1 thisuonly: 
-those creditors who have relied, or whom the law presumes to have 
relied, upon the amount of the capital stock of the company, in 
whose favor equity will set aside a fictitious arrangement for its 
payment.” Note, 17 Cal.Law Rev. 290. 

In Connecticut, Missouri, New Jersey and Delaware the liability 
on watered stock does not depend on the artificial theory of fraud 
or “holding out” or presumed reliance, but on a statutory obliga- 
tion theory. In these states A would be held liable to pay up the 
balance of $3,000 on the par value of the stock received, for the 
benefit of creditors, prior or subsequent, and with or without no- 
tice, if there were found to be fraudulent overvaluation of the con- 
sideration by the directors of X. See Easton Nat. Bank v. Ameri- 
can Brick & Tile Co., 64 A, 917, 920, 70 N.J.Eq. 732, 743, 8 L.R.A. 
(N.S.) 271, 10 Ann.Cas. 84; DuPont v. Ball, 106 A. 39, 11 Del. 
Ch. 430, 7 A.L.R. 955, 972 note, Creditor’s knowledge that stock 
is unpaid as affecting stockholders’ liability; Rosoff v. Gilbert 
Transp, “Col? (DiC. Conny) e221) Fo 972, 1985" Ballantine, = eStock- 
holder’s Liability,” 7 Minn.Law Rev. 79, 94 (1922). 


(b) Issue at Less Than Par Value by Going Concern 


Q. 79. X corporation, organized with an authorized capital stock 
of $1,000,000, of which $500,000 was originally issued at par, sub- 
sequently needed more capital and issued the remaining $500,000 
at 50 per cent. of its par value, in order to raise funds to pay off a 
floating debt incurred in the extension of its plant. Fifty per cent. 
was the best price that the directors could obtain for the stock, 
and, in their judgment, this was the best way of providing for the 
liquidation of the floating debt. What are the rights of judgment 
creditors of the X corporation as against the holders of the last is- 
sue of stock: (a) Under the common law as applied in the fed- 
eral courts? (b) Under the Delaware and New Jersey law? 
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A. (a) The holders of the last issue may have a defense against 
the usual liability on watered stock, under the federal doctrine that 
an embarrassed corporation may, for the purpose of paying its debts, 
issue stock and dispose of it for the best price that can be obtained, 
as full-paid. The subscribers cannot be called upon to respond 
for the par value of such stock, as if they had subscribed to the orig- 
inal issue of stock at a discount. Handley v. Stutz, 11 S.Ct. 530, 
139 U.S. 417, 35 L.Ed. 227. This exception cannot be explained 
on the “trust fund” or “holding out” theories. It has been ex- 
plained as resting on the practical business difference between an 
original issue, where shares may as well be issued at par, and a 
subsequent issue, where the new shares cannot possibly be sold 
except at the current market price. The issue of stock below par 
may be the last resort of a financially embarrassed corporation; 
the only alternative to borrowing the necessary funds on ruinous 
terms. J. F. Lucey Co. v. McMullen, 173 P. 1000, 178 Cal. 425; 
Bonbright, “Shareholder’s Defenses,” 25 Columb.Law Rev. 408, 
429, 

Statutes in some jurisdictions permit the issue of par value stock 
at a discount without liability to creditors or corporation, giving 
it the same flexibility as non-par stock. Cal.Civ.Code, § 279; Md. 
Ann.Code, art. 23, § 41 (8). On the other hand, statutes in a few 
jurisdictions fix an absolute duty on the subscriber to pay the 
par value of shares no matter if they are issued when the market 
for outstanding shares has fallen below par. Illinois Business Cor- 
poration Act, § 17 (Smith-Hurd Ann.St. c. 32, § 157.17); Du Pont 
v. Ball, 106 A. 39, 11 Del.Ch. 430, 7 A.L.R. 955; Harman v. Himes, 
64. App.D.C. 252, 77 F.(2d) 375; 22 Va.Law Rev. 350, Stockhold- 
er’s liability on stock issued at a discount (1936); Ballantine, 7 
Minn.Law Rev. 79, 94; 19 Cal.Law Rev. 470; 1 Uni. Chicago Law 
Rev. 357, 360. 


(c) Liability on Promotion Stock and on Treasury Stock Sold Below 
Par 


Q. 80. The entire authorized capital stock, $5,000,000 par value, 
of the X company, is issued to A, B, and C, the promoters, by dum- 
my directors, in payment for an option, a patent, a mining claim, 
an oil lease, or other consideration of uncertain value. The di- 
rectors pass a resolution that the value of the property thus ac- 
quired is equal to the par value of the stock issued in exchange for 
it, but on the market the value is only $5,000. The promoters 
“donate” back to the corporation, as “treasury stock,” one-half of 
the stock for which they have just paid in full, which is now sold - 
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to the public, S, U, C, K, and R, for less than par, as fully paid up 
and nonassessable. 

(a) Are the promoters liable to creditors for the “water” in the 
stock held by them? 

(b) Are the purchasers of “treasury” stock liable to creditors? 


A. (a) The promoters are probably liable to subsequent credi- 
tors, who extend cfedit to the corporation in ignorance that the 
issued stock was not fully paid. Smith v. Schmitt, 231 P. 176, 112 
Or. 687, noted in 38 Harv.Law Rev. 1112. The various theories 
on which this liability to creditors for watered stock is based are: 
(1) The “trust fund” theory; but this fails to explain it, and is now 
regarded as unsound. 7 Minn.Law Rev. 79, 85. (2) The fraud, 
or holding out, theory, that the stockholder participates. with the 
corporation in a representation as to capital on which the creditor 
presumably relied in extending credit. This is popular, but 
entirely artificial. (3) The “prescribed obligation” theory, that an 
obligation is imposed by statute on the subscriber and his trans- 
ferees with notice to contribute to the corporate capital the par 
value of the stock as a substitute for his individual liability on cor- 
porate debts. Agreements for the release or fictitious payment of 
this statutory obligation are invalid as against creditors in event of 
insolvency. Ballantine, 7 Minn.Law Rev. 79, 88, 92; 17 Cal.Law 
Rev. 290, 295; 39 Harv.Law Rev. 757; 40 Id. 778. 

(b) Bona fide purchasers of treasury stock from the corpora- 
tion without notice that the stock was not fully paid, are not liable 
to creditors. Davies v. Ball, 116 P. 833, 64. Wash. 292, Ann.Cas. 
1914B, 750. The fact that the treasury stock had been donated 
back to the corporation to sell at a discount for working capital is 
not notice to purchasers of the overvaluation of the original con- 
sideration. In re Pipe Line Oil Co. (C.C.A.6) 289 F. 698; Clinton 
Mining & Mineral Co. v. Jamison (C.C.A.) 256 F. 577. But com- 
pare Hasson v. Koeberle, 181 P. 387, 180 Cal. 359; Dodd, Stock 
Watering (1930) 252-262. 


Note: Different Varieties of Shareholders’ Liability to Creditors, Direct and 
Indirect.—Note that (1) the contractual liability to the corporation on the 
unpaid subscription to stock, (2) the tort liability to creditors on watered 
stock issued for insufficient consideration, (3) the statutory obligation to 
the corporation to pay par, and (4) the superadded statutory double lia- 
bility to creditors upon fully paid stock, rest on very different grounds and 
are enforced by different remedies. Spencer v. Anderson, 222 P. 355, 193 
Cal. 1, 35 A.LLR. 822; Gray Const. Co. v. Fantle, 253 N.W. 464, 62 S.D. 
345; Bonbright, 25 Columb.Law Rev. 408 (1925); notes, 11 Cal.Law Rev. 
362; 33 Mich.Law Rev. 1059, Remedies to collect unpaid subscriptions. 

Statutory double liability is now commonly imposed only upon the holders of 
stock in national and state banks. 41 Yale Law J. 583 (1930); 44 Yale 
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Law J. 707 (1935). But the present tendency is to abolish even the double 
liability upon bank shareholders in accordance with the 1933 amendment 
to the National Bank Act, although this has not-gone far as yet (Act of 
June 16, 1933, ¢. 89, § 22, 48 Stat. 189, 12 U.S.C.A. § 64a; compare 12 U. 
8.C.A. § 51a). See 36 Columb.Law Rev. 809, 829; 30 Ill Law Rey. 743. 


(d i) Effect of Constitutional and Statutory Provisions Forbidding 
Stock Watering 


Q. 81. The Constitution of State A, like that of various other 
states, provides: “No corporation shall issue stock except in 
consideration of money paid, labor done or property actually re- 
ceived. All fictitious increase of stock shall be void.” The A 
corporation issued 250 common shares to D, a promoter, having 
a par value of $25,000 in consideration of services as a promoter 
worth about $350, admitted to be a grossly inadequate considera- 
tion. The corporation later incurred debts and was adjudicated 
bankrupt. Some of the creditors knew of the stock watering and 
some did not. 

(1) Can the creditors of the corporation or (2) its receiver or 
trustee in bankruptcy enforce a claim against D for the difference 
between the value of the consideration paid and the par value of 
his shares for the benefit of those creditors who may have relied 
upon the ostensible capitalization in extending credit? 


A. (1) As to those creditors who relied, or may presumably have 
relied, on the capital contribution of D, there would be a liability 
~ on the part of D enforceable by a creditor’s bill. Stewart v. Ahern, 
32 F.(2d) 864; Hospes v. Northwestern Manufacturing & Car Co., 
50 N.W. 1117, 48 Minn. 174, 15 L.R.A. 470, 31 Am.St.Rep. 637. 
Some courts, however, have held that the underpaid shares ob- 
tained by D would be void as illegally issued under such a con- 
stitutional or statutory provision aimed to forbid stock watering 
and safeguard creditors. Hirschfeld v. McKinley (C.C.A.9), 78 
F.(2d) 124, noted 3 Univ. of Chi.Law Rev. 331; 11 Fletcher, Corps. 
(1932) sec. 5240. 

It is recognized, however, by the weight of authority that such 
constitutional or statutory provisions prohibiting the issue of shares 
without sufficient consideration do not make the securities void 
and that to construe them mechanically as making the stock void 
is to defeat the aim of the statute. It seems obvious that the issue 
of shares of stock without consideration or for inadequate con- 
sideration should not be regarded as rendering the subscription 
void, although the attempt to exempt the subscriber from liability 
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to pay the par value for the benefit of creditors, if needed, should 
be held void. Du Pont v. Ball, 106 A. 39, 11 Del.Ch. 430, 7 A.L. 
R. 955; Gray Construction Co. v. Hyde, 207 N.W. 536, 538, 49 
S.D. 543; Goff v. Henry Goff & Co.’s Assignee, 78 S.W.(2d) 758, 
257 Ky. 519; 25 Columb.Law Rev. 408, 428; 39 Harv.Law Rev. 
757; 17 Cal.Law Rev. 290, 294. 

The situation is different from where cancellation of an issue of 
underpaid shares by a solvent corporation is sought in a share- 
holder’s suit as fraudulent upon bona fide shareholders on the 
ground that no adequate consideration was paid. Blair v. F. H. 
Smith Co., 156 A. 207, 213, 18 Del.Ch. 150; Scully v. Automobile 
Finance Co., 109 A. 49, 52, 12 Del.Ch. 174; People’s State Bank 
v. Jacksonian Hotel Co., 87 S.W.(2d) 111, 261 Ky. 166. 

(2) It is generally held that the receiver or trustee in bank- 
ruptcy cannot sue to enforce the liability of shareholders upon wa- 
tered stock as this is held to be a right of action belonging to 
those creditors only who have been defrauded. The receiver or 
trustee in bankruptcy enforces debts and rights of action belong- 
ing to the corporation. He cannot bring a fraud action on be- 
half of a fraction of the creditors misled by misrepresentations as 
to the capitalization into extending credit.. Hirschfeld v. Mc- 
Kinley (C.C.A.7) 78 F.(2d) 124; Courtney v. Georger (C.C.A.) 228 
F. 859; State Bank of Commerce v. Kenney Band Instrument Co., 
173 N.W. 560, 143 Minn. 236; Thomason v. Miller (Tex.Civ.App.) 
4 S.W.(2d) 668. 

In Connecticut, Delaware, Missouri and New Jersey, however, 
the liability of shareholders upon underpaid, bonus and watered 
stock, to pay what they ought to have paid regardless of fraud on 
creditors, is treated as an asset of the corporation just as the lia- 
bility upon partly paid stock. It passes to the receiver or trustee 
in bankruptcy. It has been pointed out, however (34 Mich.Law 
Rev. 1196 [1936]), that in all jurisdictions a receiver or trustee 
in bankruptcy ought to be given power to maintain actions on 
behalf of creditors which the corporation itself could not have 
prosecuted in order to salvage for the creditors all rights which 
accrue to them as a group by virtue of their relations with the in- 
solvent corporation and thus prevent a multiplicity of actions be- 
tween creditors, shareholders, promoters and directors. 
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SECTION 16.—SALE OF ENTIRE ASSETS; LIABILITY OF 
SUCCESSOR CORPORATION TO CREDITORS 
OF TRANSFEROR 


Q. 82. The A company votes to transfer all of its property to B 
company, and provides that all the shares of A company shall 
be surrendered and canceled, and an equal number of shares in 
B company shall be issued to the former shareholders in A com- 
pany. This is done. Immediately before this, C was an unse- 
cured creditor of A company. The agreement of transfer said 
nothing about the obligations of A company, and C has not been 
paid, when B company undertakes to mortgage all of its prop- 
erty, including that received from A company. What are the 
rights of C? Indicate fully, with reasons. 


A. A transaction by which a corporation sells and transfers 
all its property, upon an agreement that the consideration or price 
shall be distributed to the stockholders of the selling corporation, 
is in effect fraudulent as to creditors. Cooper v. Utah Light & R. 
€o., 102. P. 202, 35° Utah, 570, 136 Am.St:Rep. 1075. Even if the 
transferee, the B company, had assumed and agreed to pay the 
debts of A company, yet the creditor could not be forced to change 
his debtor, and could follow the assets in equity. Cole v. Miller- 
ton Iron Co., 30 N.E. 847, 133 N.Y. 164, 28 Am.St.Rep. 615; South 
Chester Tube Co. v. Naismith (C.C.A.3) 73 F.(2d) 13. This ic 
sometimes explained on the theory that the corporate capital ic 
a trust fund for creditors, but that theory is not needed to sus- 
tain the holding. 36 Harv.Law Rev. 509, 547; Luedecke v. Des 
Moines Cabinet Co., 118 N.W. 456, 140 Iowa, 223, 32 L.R.A.(N.S.} 
616; Darcy v. Brooklyn & N. Y. Ferry Co., 89 N.E. 461, 196 N.Y. 
99, 26 L.R.A.(N.S.) 267,134 Am.St.Rep. 827. 

The purchaser of all the assets of a corporation should act in 
good faith toward its creditors, and not make itself a party to 
a liquidation or withdrawal of the capital by the stockholders. 
The consideration should be paid into the corporate treasury. 
Jennings, Neff & Co. v. Crystal Ice Co., 159 S.W. 1088, 128 Tenn. 
231 8471. ReA- (N.S!) 1058. The successor corporation will not 
be personally liable for the debts of the transferor, unless there is 
a technical merger or consolidation, the issue of shares of the 
‘transferee directly to shareholders of the transferor (de facto 
consolidation), an assumption of the liability by contract, or un- 
less the purchasing corporation may be regarded as a mere con- 
tinuation of the seller formed to evade its liabilities by a new name. 
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Drug, Inc., v. Hunt, 168 A. 87, 5 W.W.Harr.(35 Del.) 339, noted 
82 Uni.Pa.Law Rev: 172; 44 Harv.Law Rev. 260. 

C may probably sue the B company for his claim and attach its 
property. Clearly he may sue the A company and pursue the rem- 
edies of a judgment creditor to attack A’s fraudulent conveyances 
by creditor’s bill against the B company and its transferees with 
notice ‘and also against the shareholders of the A company who 
have in effect distributed the assets of A among themselves with- 
out legal proceedings for dissolution and winding up. Butler v. 
New Keystone Copper Co., 93 A. 380, 10 Del.Ch. 371; Stowell v. 
Garden City News Corp., 57 P.(2d) 12, 143 Kan. 840;. 20 Cal.Law 
Rev. 421, 425. 


SECTION 17—AMENDMENT AND REPEAL OF CORPO- 
RATE CHARTERS; CONSTITUTIONAL 
LIMITATIONS 


(a) Scope of Reserved Power to Amend 


Q. 83. Criticise the doctrine of the Dartmouth College Case and 
indicate how far this doctrine has been overcome by the several 
states by the reservation of power to alter, amend and repeal 
charters. 


A. Since the decision of the United States Supreme Court in that 
extraordinary case, Trustees of Dartmouth College v: Woodward, 
4 Wheat. 518, 4 L.Ed. 629, it has been established that the charter 
of a private corporation is a contract, within the protection of the 
clause of the United States Constitution that “no state shall 
* * ¥* pass any law impairing the obligation of contracts.” Sec- 
tion 10, art. 1, Const.U.S. It seems obvious that the grant of 
corporate capacity and advantages, whether by special act or by 
general law, does not constitute a contract with the state or create 
an “obligation” and should never have been regarded as giving any 
vested right of exemption from legislative regulation. Dow v. 
Northern R. R., 36 A. 510, 67 N.H. 1, 27; Doe, 6 Harv.Law Rev. 
161, 213; Trimble, 9 Univ.Cincin.Law Rev. 41 (1935). The Su- 
preme Court decision, however, appeared to strip the states of 
power to regulate corporations by changing the laws as to exist- 
ing corporations, for such laws are regarded as entering into the 
charter “contract” by which the corporate existence and privileges 
are created. See 1 Rose’s Notes on the United States Supreme 
Court Reports, p. 957. 
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A broad flexible power in the state legislatures to change the 
corporation laws as to existing corporations and also in the share- 
holders to amend the articles and make other permissive, funda- 
mental changes of organization when authorized by law, is urgent- 
ly needed. Such being the case, most of the states have counter- 
acted the decision and preserved the power of legislative control 
by reserving in their Constitutions or statutes the power to alter, 
repeal or amend the charters of private corporations. This reserved 
power is held to enter into and form a part of-the charter contract 
of corporations and under it the powers and liability of corpora-* 
tions and their shareholders may be changed by changes in the 
law and also by amendment of the articles of incorporation vol- 
untarily adopted by the shareholders under general laws as to 
amendment, subject to certain rather vague limitations. See Phil- 
lips Petroleum Co. v. Jenkins, 56 S.Ct. 611, 80 L.Ed. —. 

The reservation of the power to alter, amend-or repeal the char- 
ter of a corporation gives the legislature no right to take away 
or impair vested rights of property or contract of the corporation, 
its stockholders or creditors. Coombes v. Getz, 52 S.Ct. 435, 285 
U.S. 434, 76 L.Ed. 866, commented on in 31 Mich.Law Rev. 187. 
The real extent of the reserved power has never been clearly as- 
certained. Curran, “Minority Stockholders,” 32 Mich.Law Rev. 
743; note, Power of state to alter corporation charters, 31 Columb. 
Law Rev. 1163; 32 Columb.Law Rev. 476, 487; Dodd, “Amend- 
ment of Corporate Articles,” 4 U.Cincin.Law Rev. 129, 150; .75 
UsPa.Law Rey) 285,727; 7 note, 34. Mich Law Rev. (859), (1936); 
While in a few jurisdictions the reserved power over the corporate 
contract is limited to matters in which the state has a public in- 
terest, the prevailing view is that the reservation permits amend- 
ments of the contract between the corporation and the shareholders 
as well as the contract between the corporation and the state, and 
this extends both to mandatory changes made by amendments of 
the corporation laws and also to permissive changes authorized 
to be made by the requisite majority of the shareholders under 
statutory authorization. Note, 30 Ill.Law Rev. 388 (1935). The 
reserved power, however, does not authorize the adoption of ar- 
bitrary, unreasonable and oppressive amendments which impair 
vested contract or property rights either by the state or by the 
shareholders. Constitutional limitations on permissive amend- 
ments are to be distinguished from equitable limitations on the 
exercise of the amending power by the majority, which go beyond 
constitutional restrictions. Ballantine, California Corporation. 


Laws (1932) pp. 7-13. 


See Constitutional Law, Question No. 69. 
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(b) Amendments as to Preferences: Equitable Limitations 


Q. 84. Jones owned 100 shares of the preferred stock of the A 
company, the authorized capital of which consisted of 200,000 
shares of common and 200,000 shares of 6 per cent. preferred 
stock. At a stockholders’ meeting an amendment was adopted 
to the certificate of incorporation, by which three kinds of pre- 
ferred stock were authorized: (1) Prior preferred stock; (2) par- 
‘ticipating preferred stock; and (3) 6 per cent. preferred stock 
without voting power. It was provided that the old preferred stock 
outstanding should thereafter be considered 6 per cent. preferred 
stock, which should be junior to the two new classes of preferred 
stock, though still prior to the common stock. All the other pre- 
ferred shareholders consented. Jones alone attacks the right of 
the corporation to adopt, by way of amendment, such an altera- 
tion of its capital structure, by which his stock was made junior 
to two new classes of preferred stock, and by which the right 
to vote was taken away and vested in the common stock. 


A. An attempt by mere resolution or by-laws to deprive a stock- 
holder of voting or other rights under the certificate or articles 
would be ineffectual. But under many corporation acts the re- 
quisite majority may, by amendment, change the relative rights and 
priorities of the classes of shares and create new classes, partic- 
ularly where the power is granted by the incorporation law in force 
at the time that Jones’ preferred stock was issued. Peters v. United 
States Mortgage Co., 114 A. 598, 13 Del.Ch. 11; Morris v. Ameri- 
can Public Utilities Co., 14 Del.Ch. 136, 122 A. 696; Davis v. Louis- 
ville Gas & Electric Co., 142 A. 654, 16 Del.Ch. 157; Keller v. 
Wilson & Co., Inc., (Del.Ch.) 180 A. 584; Harr v. Pioneer Mechan- 
ical Corp., 65 F.(2d) 332 (C.C.A.); 8 Minn.Law Rev. 617; 1i 
Cornell Law Q. 78; 31 Columb.Law Rev. 1163 (1931); 21 St.L. 
Law Rey. 12 (1935). 

The reserved power to alter and amend corporate charters may 
be regarded as a term of the preferred shareholder’s contract with 
the corporation which extends to authorizing changes in such con- 
tract even after the shares have been issued in such matters as par- 
ticipation rights and priorities of different classes of shares and 
even as to accrued and unpaid cumulative dividends, regarded by 
some courts as a “vested right,” where the need is great. Keller 
vy. Wilson & Co., Inc., (Del.Ch.) 180 A. 584, 10 Temple Law Q. 8&6 
C1935) aeeb he right of an individual veto might give a dangerous 
obstructive power and a failure to readjust the share structure 
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might be disastrous. Equitable limitations may, however, be 
found upon the exercise of the power by the majority, if it is op- . 
pressively used against the minority and is not justified by cor- 
porate. needs for new financing. See notes, 30 Ill.Law Rev. 388, 
391 (1935); 34 Mich.Law Rev. 859 (1936); Berle, 44 Harv.Law 
Rev. 1049, 1068 (1931) ; 36 Columb.Law Rev. 674; 3 Univ.Chi.Law 
Rev. 327; Ballantine, California Corporation Laws (1932) PP. 11- 
L3. 

Statutes in some states provide for compensation of Aiscentne 
shareholders in case of consolidation and various other funda- 
mental changes against their consent. See 19 Cal.Law Rev. 349; 
32 Columb.Law Rev. 25; 45 Harv.Law Rev. 233, 242; 14 Corn.Law 
Q. 85; 15 Corn.Law Q. 420, 


SECTION 18.—RECEIVERSHIP AND REORGANIZATION 


(a) Rights of Shareholders and Creditors to Receiver 


Q. 85. P, a minority shareholder of D corporation, a newspaper 
publisher, brought a bill in equity against D and L, a director, 
officer and the holder of a majority of the shares in the corporation, 
on the ground that the policy of the management as a partisan 
political organ had brought the corporation close to insolvency; 
that the paper had been operated at a loss of several thousand 
dollars annually; that it was unable to meet current obligations 
without borrowing money and that its liabilities exceeded its as- 
sets. There were also allegations that L had misappropriated 
its funds and that the corporation was in imminent danger of 
bankruptcy. 

The prayer of the bill was for the following separate reliefs: 
(1) An accounting of all of the transactions of L with the cor- 
poration, (2) removal of L as director, and (3) the appointment 
of a receiver and winding up its affairs. Demurrer. Does the bill 
allege facts sufficient to warrant the appointment of a receiver? 


A. Some grounds for the appointment of a receiver appear in 
the bill. The grounds for such appointment are regulated by stat- 
ute in most’of the states. Those of Delaware and New Jersey are 
very liberal. Garr v. Kelly-Springfield Tire Co., 176 A. 85, 92, 117 
N.J.Eq. 252. Mere dissatisfaction on the part of minority share- 
holders with the corporate management or mere mistakes or im- 
prudence in management will not entitle the minority sharehold- 
ers to interfere with and control the policy of the majority through 
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the medium of a receivership. Arkansas-Missouri Power Co. v. 
Kunderer etal. (@.C.A.8) 73°B) (2d) 212. 

If the mismanagement is fraudulent or wasteful or deadlocked 
and threatens destruction of the interests of the shareholders, a 
court of equity will take judicial custody by its receiver for the 
conservation of the corporation’s business and assets and grant 
adequate relief even if it involves winding up the affairs of the 
corporation. Flemming v. Heffner & Flemming, 248 N.W. 900, 263 
Mich. 561; Tower Hill-Connellsville Coke Co. of West Virginia 
v. Piedmont Coal Co. (C.C.A.4) 64 F.(2d) 817, 91 A.L.R. 648, 
665 note, Power of equity to appoint receiver for, or to wind up, 
solvent going corporation on the ground of fraud, mismanagement 
or dissensions. See Alexander v. Hillman, 56 S.Ct. 204, 296 U.S. 
222, 80 L.Ed. 192; notes, 19 Iowa Law Rev. 95 (1933); 6 Minn. 
Law Rev. 409; 28 Ill.Law Rev. 837 (1934). 

Insolvency will not justify the appointment of a receiver at 
the suit of minority shareholders unless it appears that because of 
fraudulent or wasteful management it is necessary in order to 
protect their interests. Insolvency is more commonly a ground 
for a receivership at the instance of a creditor seeking by creditor’s 
bill to realize on equitable assets such as unpaid stock subscriptions 
or assets fraudulently transferred, the conservation of the busi- 
ness and ‘an equitable liquidation. Coffman vy. Maryland Publish- 
ing Co., 167 Md. 275, 173 A. 248, noted in 19 Minn. Ta Rev. 703 ; 
23 Cal. Lew Rev. 409. 

The distinction is to be observed between the baled and ob- 
jects of the appointment of receivers at the instance of sharehold- 
ers and at the instance of creditors. The appointment of a re- 
ceiver is a discretionary, ancillary or provisional remedy on be- 
half of minority shareholders who are suing in a representative 
suit in cases of grave necessity on the ground of fraud, gross mis- 
management or dissension of those in control of the corporation 
for an accounting or for the removal of officers, or other relief, 
which in some cases may involve the winding up of the business 
of the corporation and dissolution if there is no other adequate 
remedy. Hall v. City Park Brewing Co., 143 A. 582, 294 Pa. 127, 
noted in 77 Univ.Pa.Law Rev. 671; McDougall v. Huntingdon & 
Broad T. R. R. & Coal Co., 143 A. 574, 294 Pa. 108; Bernstein v. 
New Jersey Bankers Beeuiities Co., 156 A. 768, 109 N.J.Eq. 233 : 
notes, 39 Yale Law J. 425 (1930) ; 37 Harv.Law Rev. 267; 23 Cal. 
Law Rev. 409, 410 (1935) ;.22 Va.Law Rev. 469 (1936). 
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(b) Consent or Conservation Receivership 


Q. 86. P, a simple contract creditor of D company, a Delaware 
corporation, applied by bill of complaint to the Federal District 
Court on the basis of diversity of citizenship and alleged that cer- 
tain creditors of D company were threatening to seize its property 
by attachment and execution and that its business should be con- 
tinued to pay its creditors in full if valuable contracts were to be 
completed and realized on. Upon D company’s answer admitting 
the allegations of the complaint, the court appointed the president 
of D company permanent receiver to continue the business under 
the supervision of the court and enjoined all persons from inter- 
fering with the assets of the company which were to be conserved 
and applied equally for the benefit of all creditors. O, a judg- 
ment creditor, moves to vacate the order appointing a receiver. 
granting an injunction, and to dismiss the bill because the ap- 
pointment was procured by collusion by a simple contract credi- 
tor whose claim had not been reduced to judgment and the re- 
ceivership amounted to a fraud on creditors to deprive them of 
their legal remedies. 


A. A consent or friendly receivership at the instance of a single 
contract creditor, sometimes spoken of as a conservation or “um-. 
brella” receivership, may be employed in the federal courts and 
some state courts to give a shelter to a corporation during a finan- 
cial storm and preserve its going-concern value, when the in- 
terests of general creditors would be destroyed if single creditors 
could proceed with execution. See, “Consent Receiverships in Unit- 
ed States Courts,” Sabel, 20 Iowa Law Rev. 83 (1934); In re 
Metropolitan Ry. Receivership, 28 S.Ct. 219, 208 U.S. 90, 52 L.Ed. 
403. Such a receivership involves taking a corporation under the 
protection of the court primarily for the purpose of allowing it 
a moratorium in order that it may work out its rehabilitation. 
Where the corporation consents, the federal courts will in proper 
cases of diverse citizenship appoint a receiver on the application of 
a simple contract creditor. People’s-Pittsburgh Trust Co. v. Hirsch 
(C.C.A. 3d) 65 F.(2d) 972; notes, 41 Harv.Law Rev. 804 (1928) ; 
41 Yale Law J. 1086; 81 Univ.Pa.Law Rev. 979; 27 Ill.Law Rev. 
542. A receivership avoids a creditors’ race for priorities, destruc- 
tive attachments, forced sales of the assets and makes possible 
either a reorganization and continuation of the business or at least 
an orderly liquidation and equitable distribution of the assets. 
But liquidation of a hopelessly insolvent corporation belongs prop- 
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erly to bankruptcy and not to an equity receivership. See Mu- 
nicipal Financial Corporation v. Bankus Corporation (D.C.S.D. 
N.Y.) 45 F.(2d) 902, 907; 11 Cornell Law Q..371 (1926).. The 
corporate assets applicable to the claims of creditors should not 
be kept at the risk of a continuing business in the hope of benefit- 
ing stockholders who are in an entirely subordinate position when 
the continuance of the receivership is not demonstrably beneficial 
to corporate creditors. Kingsport Press, Inc., v. Brief English 
Systems, Inc., (C.C.A.) 54 F.(2d) 497, certiorari denied Owen v. 
Kingsport Press, 52 S.Ct. 497, 286 U.S. 545, 76 L.Ed. 1282; Michi- 
gan, by Haggerty, v. Michigan Trust Co., 52 $.Ct. 512, 286 U.S. 
334, 76 L.Ed. 1136. 


c) Reorganization in Equity and in Bankruptcy under Section 77B 
g p 
(11 U.S.C.A. § 207) 


Q.87. The A company, with a bonded indebtedness of $5,000,- 
000, secured by mortgage on its entire plant, makes default. B, 
trustee for bondholders under the mortgage or deed of trust, brings 
suit to foreclose. A protective committee of bondholders calls for 
a deposit of bonds. Four million dollars of bonds are deposited. 
The court fixes an “upset price” of $3,000,000, to see that the prop- 
erty brings something like its true value, as there will be no real 
competitive bidding. The foreclosure sale takes place, and a 
representative of the bondholder’s committee buys in the prop- 
erty for $3,000,000 and expenses of suit, including compensation 
to trustee and counsel. These expenses amount to $50,009. The 
purchase price is paid in bonds, but the nondepositing bondhold- 
ers must be paid their proportion of the net proceeds (or $590 
per $1,000 bond) ip cash. The B company, a new corporation, 
is formed, the assets purchased on foreclosure are transferred to 
it, and stock in the new corporation is issued to reimburse the bond- 
holders who deposited their bonds. 

In order to raise enough cash to reimburse the committee for 
the $640,000 cash advanced to pay off the expenses of foreclosure 
and the nondepositing bondholders, and provide working capital, 
a new issue of bonds is made. To raise further capital, stock is 
sold to the stockholders in the defunct A company on more favor- 
able terms than to the general public. In fact, the purchase price 
is called an “assessment.” No similar offer, however, is made 
to the general creditors. C, an unsecured creditor, seeks to sub- 
ject the assets acquired by the B company through the foreclosure 
sale to the debt of the A company. What decision? 
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A. Decision for C. Under the doctrine of the famous Boyd Case 
(Northern Pac. Ry. Co. v. Boyd, 33 S.Ct. 554, 228 U.S. 482, 57 
L.Ed. 931), if a creditor is not provided for in the reorganization, 
he can assert his superior rights against the subordinate interests 
of the old stockholders eeaned in the property transferred to 
the new company even after a foreclosure sale. The sale to the 
old stockholders of new stock on favorable terms recognizes and 
preserves their interest at' the expense of the prior rights of credi- 
tors, even though the assets at the foreclosure sale brought much 
less than the mortgage debt. Western Union Tel. Co. v. United 
States & Mexican Trust Co. (C.C.A.) 221 F. 545, 555. See Doug- 
las & Frank, “Landlord’s Claims,” 42 Yale Law J. 1003, 1009 
(1933). But it is only where the old stockholders receive an in- 
terest in the new corporation for stock held in the old that ade- 
quate provision must be made in the foreclosure for unsecured 
creditors. Male v. Atchison, T. & S. F. R. Co., 129 N.E. 458, 230 
N.Y. 158, 15 A.L.R. 1098; Wabash’ Ry. Co. v. Marshall, 195 N. 
W. 134, 224 Mich. 593. The Boyd Case doctrine is merely a part 
of the law of fraudulent conveyances applied against a judicial 
sale. First Nat. Bank of Cincinnati v. Flershem, 54 S.Ct. 298, 290 
U.S. 504, 78 L.Ed. 465, 90 A.L.R. 391; Frank, 19 Va.Law Rev. 
541, 968. 

In Phipps v. Chicago, R. I. & P. Ry. Co. (C.C.A.) 284 F. 945, 28 
A.L.R. 1184, the federal court went to the extent of returning the 
property to the old corporation without a judicial sale, under a 
plan of reorganization, approved by the court, by which the un- 
secured creditors dissenting from the plan were given securities, 
instead of a cash alternative, to which they would have been en- 
titled had the property been sold. It remained doubtful whether 
an equity court had power without the aid of statute to force a 
dissenting creditor to participate in a reorganization plan and take 
new securities instead of cash for his claim. See note, Satisfac- 
tion of cash demands of dissenting creditors without judicial sale, 
41 Yale Law J. 577 (1932) eke VaLaw “Rev.193%-, 3UnicChi: 
Law Rev. 549. 

Recent amendments of the Bankruptcy Act (sections 77-77B, 
11 U.S.C.A. §§ 205-207) have provided methods of reorganization 
of corporations which are rapidly supplanting the equity receiver- 
ship and foreclosure methods for scaling down securities and 
claims and giving a new start to overburdened corporations which 
are worth reorganizing. Weiner, 34 Columb.Law Rev. 1173 (1934). 
The procedure in general involves the approval of a fair plan of 
reorganization by vote of the creditors holding at least two-thirds 
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in amount of the claims. One chief purpose is to avoid the neces- 
sity of a burdensome judicial sale of the property and the pay- 
ment to dissenters of the value of their claims in cash. Warner 
Bros, Pictures v. Lawton-Byrne-Bruner Ins. Agency Co. (C.C.A.) 
79 F.(2d) 804, 810. The doctrine of the Boyd Case that creditors 
must be accorded the full legal priority of their claims over the in- 
terest of shareholders no doubt survives, and no plan is fair which 
does not recognize the prior rights of creditors. Downtown Inv. 
Ass’n v. Boston Metropolitan Bldgs., Inc. (C.C.A.1) 81 F.(2d) 314, 
323. See E. M. Dodd, “Reorganization Through Bankruptcy,” 48 
Harv.Law Rev. 1100, 1124, 1132; Friendly, “Some Comments on 
Corporate Reorganizations Act,” 48 Harv.Law Rev. 39; Katz, “Pro- 
‘tection of Minority Bondholders,” 3 Univ. Chicago Law Rev. 517 
(1936); Developments in the law of reorganization, under sec- 
tion 77B, Bankruptcy Act. (1934-1936), 49 Harv.Law Rev. 1111, 
1185 (1936) ; notes, 35 Columb.Law Rev. 391, 549; 1 ea Cor- 
porate Reorganization, §§ 20, 32, 49, 50 (1936). 


SECTION 19.—FOREIGN CORPORATIONS 


Q. 88. The International Text-Book Company of Pennsylvania 
conducts a correspondence school from its offices in Scranton, Pa., 
where instruction papers are published and sent to students 
throughout the United States. Local and traveling agents are em- 
ployed to procure and forward applications, and collect and send 
to the company payments made by students. The solicitor gen- 
eral, in Kansas, maintains his office at his own expense, but ‘is 
paid a salary by the company and a commission on applications 
secured and collections made. D subscribed for a course in Kan- 
sas, but failed to pay. The Kansas statute provided that no for- 
eign corporation could do business in Kansas without paying cer- 
tain fees and filing certain papers with the secretary of state, which 
the text-book company had not done. It brought suit in Kansas 
courts against D, and was denied a remedy on its claim. Was 
the ruling right? 


A. No; intercourse between persons in different states by means 
of correspondence through the mails is commerce among the 
states. The state cannot prescribe, as a condition of the right of 
the foreign corporation to do interstate business, that it shall pay 
fees and file papers with the secretary of state. Such conditions op- 
erate as a burden and a restriction on interstate commerce, and are 
in violation of the company’s constitutional rights under the com- 
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merce clause of the Federal Constitution. So the circulation of 
newspapers throughout the country is interstate commerce. Inter- 
national ‘fextbook Co. v. Pigg, 30 S.Ct. 481, 217 U.S. 91, 54 L.Ed. 
678, 27 L,.R.A.(N.S.)..493, 18 Ann.Cas. 1103; International Text- 
book Co. v. Tone, 115 N.E. 914, 220 N.Y. 313. ‘ 

But every foreign corporation may be required to obtain a 
license or permit to do business of an intrastate character involving 
continuous dealings. The question of what constitutes doing such 
business in a state is often a difficult one, and is important, not 
only as to the imposition of restrictions and license fees, but also 
as to rendering the corporation amenable to suit and the service 
of process. A foreign corporation can be subjected to a judgment 
in personam by service on its officers and agents only when it is 
present by “doing business” of sufficient extent within the state. 
McNeal-Edwards Co. v. Frank L. Young Co. (C.C.A.) 42 F.(2d) 
362, 367; Hutchinson v. Chase & Gilbert, Inc. (C.C.A.2d) 45 F.(2d) 
139; Culp, “Service of Process on Foreign Corporations,” 19 
Minn.Law Rev. 375 (1935); 49 Harv.Law Rev. 339. “Doing busi- 
ness,” for purposes of service of process, may by some authorities 
be less than for the purpose of qualification under state foreign 
corporation acts to do intrastate business, or for subjection to a 
franchise or license tax, though in the main the same. Tauza v. 
Susquehanna Coal Co., 115 N.E. 915, 220 N.Y. 259; 5 Fordham 
Law Rev. 272, 286; 70 U.S.Law Rev. 75, 78; 35 Harv.Law Rev. 87; 
Isaacs, 25 Columb.Law Rev, 1018, 1024. See, as to doing business 
for purpose of license, Uniform Foreign Corporation Act, Hand- 
book of Nat. Conf. Commissioners on Uni.St.Laws, 1934, pp. 287, 
289, 307-315. See, as to service of process upon foreign parent 
corporation by service on local. subsidiary, Question 15, supra. 
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SECTION 1.—THE SCOPE AND FUNCTION OF CRIMINAL 
LAW 


Q.1. A stole goods from B. B sued A, and recovered the value 
of them. Thereafter A was prosecuted for larceny. Was the 
recovery a bar to his conviction for crime? Distinguish tort and 
crime. 


A. Satisfaction of the injured party is no bar to criminal prose- 
cution, save in connection with a.small group of minor offenses 
in certain jurisdictions where statutory procedures for their com- 
promise exist. The same act may constitute both a tort and a 
crime. The first is regarded as an injury to the individual, com- 
pensable in damages. The second is regarded as an offense against 
the state, warranting the apprehension and punishment of the 
wrongdoer for the protection of the public. An additional dif- 
ference between tort and crime is that the more serious categories 
of criminal liability are in most instances predicated upon some 
form of “mens rea”—e. g. a criminal intent of some kind, a guilty 
knowledge, or a willful disregard for the interests of others, where- 
as tort liability is frequently predicated upon mere negligence. 
The contributory negligence which may operate as a defense in 


* This chapter is a revision based on the previous edition by Justin Miller, Spe- 
cial Assistant to the Attorney General, Washington, D. ©. 
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tort is accordingly unavailable as a defense to a criminal prosecu- 
tion. 
é 


Edwards v. Wessinger, 48 §.B. 518, 65 S.C. 161, 95 Am.St.Rep. 789. 
People v. Kenyon, 52 N.W. 1033, 93 Mich. 19. 
Thayer, ‘Public Wrongs and Private Actions,” 27 Harv.Law Rev. 317. 


Q.2. A was charged with having committed a crime. By the 
common law of England the act which he committed was crim- 
inal, but it was prohibited by no statute or specific judicial preced- 
ent of the United States, or of the state in which he lived and 
where the act was done. Can he be successfully prosecuted either 
in the federal or state court? 


A. 1. In the federal court he cannot. There are no “common 
law offenses” against the United States. A statutory: authority 
must exist for declaring any.act or omission a federal crime. 
Where, however, Congress has by statute referred to or adopted 
a common law offense, without further definition, the common law 
may be looked to for its definition. For the District of Columbia 
it has been provided that the common law and statutes of Mary- 
land as of the date when the territory of the District was ceded to 
the United States are adopted. 


U.S. v. Eaton, 12 S.Ct. 764, 144 U.S. 677, 36 L.Ed. 591. . 

Oliver v. U. S. (C.C.A.) 230 F. 971, certiorari denied 36 S.Ct. 721, 241 U.S. 
670, 60 L.Ed. 1230. 

Hamilton y. U. S., 26 App.D.C. 382. 


2. The rule varies in the state courts. 

a. In some the common law offenses are unrecognized as in 
the federal courts. People v. Weitzel (Cal.App.) 249 P. 842; N. 
Y.Penal Law, § 22. 

b. In others the common law is still effective in declaring and 
defining crimes, except in so far as it has been repealed or modified 
by’statute or is regarded as inapplicable to present day conditions. 
State v. Parker, 91 N.C. 650; State v. Dalton & Fay, 114 S.W. 1132, 
134 Mo.App. 517. 

c. In most jurisdictions the common law may be looked to for 
definition and interpretation, where a statute declares a crime un- 
der a name known to the common law, but fails to define it. State 
v. Eastern Coal Co., 70 A. 1, 29 R.I. 254, 132 Am.St.Rep. 817, 17 
Ann.Cas. 96; State v. Stephanus, 99 P. 428, 53 Or. 135, 17 Ann. 
Cas. 1146. 


Q.3. A state statute provided: whoever has been twice con- 
victed of crime, sentenced and committed to prison, in this or 
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any other state, or once in this and once at least in any other state, 

for terms of not less than three years each, shall upon conviction 

of a felony committed in this state after the passage of this act, > 
be deemed to be an habitual criminal, and shall be punished by 
imprisonment in the state prison for twenty-five years. Is such 

a statute constitutional ? 


A. Yes. Statutes imposing aggravated penalties upon one who 
commits a crime after having previously committed a specified 
number of offenses of a specified grade or grades are not regard- 
ed as imposing additional penalties for offenses for which the 
accused has already been punished. The punishment as an habitual 
offender is deemed to be for the new crime only, though being the 
heavier because of his criminal record. The statute is in conse- 
quence not ex post facto, does not place the accused twice in 
jeopardy for the same offense, and will not be deemed a “cruel or 
unusual punishment.” Nor does it deprive an accused of equal 


protection of the laws as it affects alike all persons similarly situat- 
ed. ; 


McDonald v. Massachusetts, 21 S.Ct. 389, 180 U.S. 311, 45 L.Ed. 542, 
12 Iowa Law Rev. 299. 


Q. 4. A penal statute provides that any person who engages in 
an illegal.occupation shall be deemed a disorderly person, and that 
proof of recent reputation for engaging in an illegal occupation 
or business shall be prima facie evidence that the subject is so 
engaged. A conviction is obtained under this statute, the sole evi- 
dence for the state being testimony by numerous police officers 
and reputable private citizens of the neighborhood in which de- 
fendant lives to the effect that he is presently reputed to be en- 
gaged in extortion, white slavery, and the illicit sale of narcotics. 
Can this conviction stand if appropriately attacked? 


A. No. To declare the reputation by itself a crime would con. 
stitute a denial of due process of law, for reputation is largely a 
matter of opinion, too vague and indeterminate to be penalized as 
such. . To declare the reputation prima facie evidence of the act is 
similarly objectionable if construed as authorizing a conviction 
on reputation alone. For the presumption so declared is considered 
too arbitrary an inference to be within that power of the legislature 
to declare and alter rules of evidence. 


People v. Licavoli, 250 N.W. 520, 264 Mich. 648. 

People v. Belcastro, 190 N.B. 301, 356 Il. 144, 92 ALR. 1223. See, also 
People y. Pieri, 199 N.B. 495, 269 N.Y. 815. ‘ 

24 J.Cr.L. & Cr. 954. 
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Q. 5. Defendant was charged with murder in the first degree. 
That he shot the deceased is admitted. The court gave the fol: 
lowing instruction: If the jury believe from the evidence that 
defendant armed himself and went seeking the deceased with the 
intention of killing him, then it makes no difference who subse- 
quently commenced the assault; and the jury are further instruct- 
ed that in such case they shall disregard all evidence of the bad 
character and reputation of deceased for violence, and all evidence 
of threats by deceased against the defendant. Was the instruc- 
tion correct? 


A. No. There must be a concurrence of wrongful act and re- 
quired state of mind (in this instance, of intent to kill) to con- 
stitute a crime. Here defendant might have abandoned his purpose 
to kill deceased when he met him, been assaulted by deceased, 
and had to kill him to save his own life. Mere intent to commit 
a crime is no offense. 


State v. Rider, 1 S.W. 825, 90 Mo. 54. 
Reed vy. Maley, 74 S.W. 1079, 115 Ky. 816, 62 L.R.A. 900, 2 Ann.Cas. 453. 


SECTION 2.—EFFECT OF CONSENT, CONDONATION, 
CONTRIBUTORY NEGLIGENCE, ETC. 


Q.6. A, having had an altercation with B, challenged him to a 
fair fight in public, without gloves. The two were of substantially 
equal weight and age. B accepted, and during the first minute 
of sparring fractured A’s jaw and knocked out several teeth, all 
with one blow. B was charged with assault and battery. Would 
the fact that A consented constitute a defense for B? 


A. No. There are situations in which consent eliminates all 
criminality from acts which would otherwise constitute assault, as 
when one consents to a lawful surgical operation, or where two or 
more persons agree to engage in a game or sport; provided it is not 
too dangerous. But prize fights, duels or encounters apt to result 
in serious injury or a breach of the peace are unlawful even when 
entered into by consent. 


24 Mich.Law Rev. 79. 

Regina v. Bradshaw, 14 Cox, C.C. 83. 

Com. v. Collberg, 119 Mass. 350, 20 Am.Rep. 328. 

Puttkammer, “Consent in Criminal Assault,” 19 Ill.Law Rev. 617. 


Ori: Defendant induced prosecutrix, an adult millworker, to have 
sexual intercourse with him by getting her drunk, representing that 
he was wealthy, and promising to marry her in the near future. 
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Assume that defendant was penniless and had no intention of 
marrying her at any time. Is he guilty of rape? 


A. No. Fraud, unless it be as to the nature of the act of inter- 
course itself, as where the victim is led to believe that she is under- 
going a medical treatment, does not vitiate consent according to the 
weight of authority. Certain types of fraud have, however, been 
assimilated to force by statutes in some states. Intoxication or 
drugging, unless carried to a point where the victim may be said 
to be in such a stupor as to be unaware of the nature of the act or 
unable to consent, likewise do not vitiate acquiescence. Under the 
statutes penalizing intercourse with girls under a certain age, in 
some states as high as eighteen years, full consent of the victim and 
even a reasonable mistake on defendant’s part as to her age are not 
defenses. 

Don Moran v. People, 25 Mich. 356, 12 Am.Rep. 283. 
Com. v. Burke, 105 Mass. 376, 7 Am.Rep. 531. 


Puttkammer, “Consent in Rape,” 19 Ill.Law Rey. 410. 
Com. v. Roosnell, 8 N.E. 747, 143 Mass. 32. 


Q. 8. J. Stool was approached by defendant to assist in stealing 
a shipment of goods from the X company, and a plan was formulat- 
ed. Stool communicated all this to the company, and the latter 
agreed to let the plan be carried out in order to trap defendant. The 
company then prepared a shipment of goods, placed it on their de- 
livery platform, and instructed the platform boss to make delivery 
to defendant when he claimed the goods. The plan was carried 
out, defendant claimed and obtained the goods, and converted them 
to his own use with criminal intent. Did the role of the company 
prevent defendant from being guilty of larceny or obtaining prop- 
erty by false pretenses? 

A. Yes. Want of consent is an essential ingredient of most of the 
crimes against property. Where the property is obtained by the 
would-be thief with the consent of the owner, and without his be- 
ing duped by any artifice, trick or false pretense, there can be no 
larceny or obtaining of property by false pretenses. It does not 
follow, however, that the owner must take active steps to thwart 
the would-be criminal in order that the latter may commit these 
offenses. The owner, learning of a proposed larceny, may leave 
property where the thief can find it and so arrange matters that 
he will not be interfered with until the crime is consummated. The 
taker will still be guilty of larceny so long as the owner does not 
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in person or through agents actively participate and assist in the 

_ taking or carrying away of the property. 

Topolewski v. State, 109 N.W. 1037, 130 Wis. 244, 7 L.R.A.(N.S.) 756, 118 
Am.St.Rep. 1019, 10 Ann.Cas. 627. 


State vy. Neely, 300 P. 561, 90 Mont. 199. 
Beale, ‘“‘The Borderland of Larceny,” 6 Harv.Law Rev. 244. 


Q.9. A prohibition agent procured his introduction to the de- 
fendant as a furniture dealer on vacation, “desirous of purchasing 
some good whiskey.” The defendant stated that he did not have any 
whiskey and “did not fool with it.” After a visit of an hour and a 
half, however, during which it developed that the two had served 
together in the same division of the army during the World War, 
and after repeated requests for whiskey from his former comrade in 
arms, the defendant finally agreed that he would “see if he could 
get some.” After an absence of less than half an hour he returned 
with whiskey which he sold to the officer. The defense evidence 
showed that defendant had been continuously employed at a local 
fibre factory for the past six years, and four neighbors testified to 
his good reputation. Three witnesses for the government testified 
that he had the general reputation of a rum runner. Defendant 
relied upon entrapment as a defense, but the court refused either 
to submit this issue to the jury or to quash the indictment. Were 
the court’s refusals correct? 


A. There is no question that agents of the government may em- 
ploy traps, decoys and deception to obtain evidence of the commis- 
sion of crime.. Where, however, decoys incite one to commit a 
crime when the circumstances indicate that he would not otherwise 
have committed it at all—when, in short, the idea of engaging in the 
type of criminal activity in question, as distinguished from the par- 
ticular illicit sale or other prohibited transaction, originated in the 
mind of the government decoy rather than of the accused—most 
courts are agreed that the accused should not be convicted. This 
doctrine of entrapment is placed on grounds of public policy and 
of estoppel. But there are conflicting opinions as to the proper 
mode of dealing with the issue. 

(a) Most courts have held that substantial proof of entrapment 
calls for submission of the question to the jury or for a directed 
verdict of acquittal, depending on the strength of the evidence. 
O’Brien v. United States (C.C.A.) 51 F.(2d) 674, and author- 
ities therein cited; Sorrells v. United States, 53 S.Ct. 210, 287 U. 
S, 435, 77 L.Ed. 413, 86 A.L.R. 249; note, 41 Yale Law J..1249. 

(b) The other view is that entrapment constitutes no defense 
to be submitted to a jury, but rather a situation in which a court 
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should refuse to permit prosecution to proceed. The doctrine is 
thus placed on the power and duty of a court to prevent abuse of 
its own processes. On this view the prisoner may be discharged 
on habeas corpus, or the issue tried as a plea in bar, or the prosecu- 
tion stopped at any stage, the indictment quashed, and the prison- 
er discharged. See the minority opinion of Justice Roberts in the 
Sorrells.Case, supra, concurred in by Justices Brandeis and Stone. 


See, generally, Dean, “Entrapment,” 2 So.Cal.Law Rev. 283. 


Q.10. Defendant was driving his car at fifty miles per hour, a 
rate greatly in excess of the local speed limit fixed by ordinance, 
in a thickly populated neighborhood, and during a heavy downpour 
of rain which greatly obscured his view of the road. Deceased, 
starting to cross the road in the middle of a block without looking 
to right or left, stepped in the path of defendant’s car and was in- 
stantly killed. Defendant did not see him until the car struck. 
Defendant is charged with manslaughter. Does negligence on the 
part of the injured party, contributing to his injury, operate as a 
defense to this charge? 


A. No. The offense is against the state, not the individual. Con- 
tributory negligence, if shown, is no defense. 
Bowen y. State, 140 S.W. 28, 100 Ark. 232. 


State v. Thomlinson, 228 N.W. 80, 209 Iowa, 555. 
State v. Moore, 106 N.W. 16, 129 Iowa, 514. 


Q. 11. Witness was engaged in the manufacture and sale of boot- 
leg whiskey in violation of federal revenue laws. Defendant “hi- 
jacked” one of witness’ trucks loaded with this whiskey, and is in 
consequence charged with robbery. Does the fact that witness’ 
possession and contemplated disposition of the truckload of whiskey 
were criminal prevent defendant’s behavior from constituting rob- 
bery? 


A. No. The fact that the victim of a crime was himself commit- 
ting one, even to the extent of participating in the same offense or 
another arising out of the same transaction, will not ordinarily af- 
fect the guilt of an accused. Cases where one injures another in 
self-defense, to prevent the commission of a felony, or to prevent 
the escape of a felon, are, of course, to be distinguished, as are those 
where one specially affected destroys property of another constitut- 
ing a public nuisance. 

Horton y. State, 96 N.B. 797, 85 Ohio St. 13, 89 L.R.A.(N.S.) 423, Ann.Cas. 


1913B, 90. 
Nation y. District of Columbia, 34 App.D.C. 453, 26 L.R.A.(N.S,) 996. 
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Q. 12. Defendant used funds belonging to his employer, without 
authority, to speculate in stocks for his own account. The stocks 
became worthless and defendant, being unable at the time to make 
good the deficiency, was charged with embezzlement. Subsequent 
to his arrest but before trial defendant succeeded in obtaining funds 
to repay his employer in full, and the latter has now forgiven him 
and does not desire to prosecute.' Does this situation constitute 
a bar or defense to the prosecution? \ 


A. No; for the same reason as in cases of consent to crime, if 
forgiveness is to come from any one presumably it should come 
from the state. Though settlements and compromises are favored 
and encouraged in matters of civil liability, they constitute no de- 
fense to criminal prosecution save when statutes—usually limited 
to cases in which the damage is petty—expressly so provide. An 
agreement to refrain from aiding prosecution or giving testimony 
in consideration of restitution or settlement may subject the prom- 
isor to criminal liability as an accessory. The reception of evidence 
of repayment or restitution as tending to negative the existence 
in the first place of intent to defraud is, of course, to be dis- 
tinguished. 


Green v. State, 182 S.W. 74, 52 Ga.App. 18. 
See Cleveland y. Cromwell, 96 N.Y.S. 475, 110 App.Div. 82. 


_Q.13. Defendant and three others committed a crime. They 

were apprehended and indicted. In order to avoid conviction and 
punishment, defendant agreed to give evidence against the three 
others, in consideration for the promise of the district attorney not 
to prosecute the case against defendant. Before the trial the dis- 
trict attorney died, and a new one was appointed, who refused to 
recognize the promise of immunity given by his predecessor. Can 
defendant use the promise to have the indictment dismissed, or 
plead it in bar on trial? 


A. Such understandings with prosecuting officers are common 
where conviction of one defendant can be accomplished only 
through information obtained from an accomplice, -and the prac- 
tice is deemed entirely proper in cases of necessity. There is ap- 
parently no common law authority, however, for treating such a 
promise as matter pleadable in bar by an accused. He obtains 
rather an equitable claim against the prosecuting official or, should 
such official fail to keep faith, on the executive or other state 
agency vested with power to pardon him. Numerous statutes ex- 
tend a pleadable immunity conditioned on circumstances similar to 
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the above, but even in the absence of statute a prosecuting official 
has ample power. to carry out his promise by means of the nolle 
prosequi or motion to dismiss. Should the prosecutor fail to keep 
his promise, it is intimated by many courts that further proceed- 
ings against the accused may appropriately be stayed until he has 
had an opportunity to appeal to the executive clemency. Some 
courts-have asserted a power, analogous to that referred to supra 
as the minority position on entrapment, to terminate the prosecu- 
tion and discharge the accused of their own motion. 
Com. y. St. John, 54 N.E. 254, 173 Mass. 566, 73 Am.St.Rep. 321 


State v. Cooper, 180 N.W. 99, 147 Minn. 272. 
People y. Bogolowski, 157 N.B. 181, 326 Ill. 253. 


SECTION 3.—-MENS REA 


Q. 14. Jones, a skilled private detective, became convinced of the 
innocence of an accused in a pending homicide prosecution based 
on circumstantial evidence. Being unable to otherwise demonstrate 
the innocence of the accused, and suspecting that nothing else could 
avert a great miscarriage of justice, Jones presented himself as a 
defense witness and gave utterly false testimony to provide the 
accused with an alibi. The accused was acquitted in consequence, 
but, the falsity of Jones’ testimony subsequently coming to light, 
Jones is charged with perjury. Is his worthy purpose a defense? 


A. No. The cases distinguish motive from intent. As expressed 
by Dodge, J.: “Intent is, in its legal sense, the purpose to use a 
particular means to effect a certain result. Motive is the reason 
which leads the mind to desire that result.” Baker v. State, 97 
N.W. 566, 120 Wis. 135, 145. One may be convicted of a crime 
whether his motive be good or bad, or, for that matter, even though 
no motive appears. But evidence of motive is usually admissible as 
circumstantially bearing on the identity of the offender, on the ex- 
istence of a required intent, and the like. 

People ex rel. Hegeman v. Corrigan, 87 N.B. 792, 195 N.Y. 1. 


Schmidt v. United States (C.C.A.) 133 F. 257. 
Cook, “Act, Intention and Motive in the Criminal Law,” 26 Yale Law J. 645. 


Q. 15. Defendant and his first cousin were married in Iowa where 
such marriages were valid. They moved to Nebraska, where such 
marriages cannot be validly contracted. Being threatened with 
prosecution if he did not live apart from his cousin, defendant con- 
sulted several attorneys. All advised him that his marriage was 
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void. The pair then separated, and some time later defendant 
heard that his cousin had died. Believing her dead he remarried, 
returned to Iowa, and was there charged with bigamy. It was 
shown at the trial that the cousin still lived. Could defendant be 
successfully prosecuted ‘on these facts? 


A. Yes. There are cases, of which this is one, in which no crim- 
inal intent or other form of “mens rea” is required. Such cases 
are for the most part restricted to minor police regulations, but 
include a few more serious offenses. The legislatures undoubtedly 
have power in defining crimes, within certain limits none too clear- 
ly established, to dispense with such elements as they may deem 
expedient. Statutes purporting completely to abolish the defense 
of insanity, however, have been held unconstitutional. 

Staley v. State, 131 N.W. 1028, 89 Neb. 701, 34 L.R.A.(N.S.) 6138. But com- 
pare Baker y. State, 126 N.W. 300, 86 Neb. 775, 27 L.R.A.(N.S.) 1097. 

State v. Dombroski, 176 N.W. 985, 145 Minn. 278. 

Sinclair v. State, 182 So. 581, 161 Miss. 142, 74 A.L.R. 241. 


State v. Strasburg, 110 P. 1020, 60 Wash. 106, 32 L.R.A.(N.S.) 1216, Ann. 
Cas.1912B, 917. 


Q. 16. Smith purchased a $5,000 automobile of a dealer under a 
conditional bill of sale, whereby title remained in the seller pend- 
ing full payment of the purchase price, and made a $100 down pay- 
ment. The dealer assigned its interest to an auto finance company. 
Without the knowledge of the finance company Smith then intrust- 
ed the car to Jones, whom he supposed to be a reputable garage 
mechanic, to be broken in. Without Smith’s knowledge, Jones used 
the car to transport bootleg liquor, and was arrested in the process. 
After Jones’ conviction, the district attorney instituted proceedings 
to condemn the car under a state statute providing for the for- 
feiture, after due notice to all parties interested and a hearing, of 
property used in the commission of crime. Can the car be con- 
demned as against the finance company and Smith? 


A. Yes, if such appears to have been the intent of the legislature 
as expressed in the statute. The varying provisions of the different 
statutes, many expressly protecting innocent owners and lienors, 
have naturally been reflected in diverging decisions in the cases 
in which they have been construed. But the forfeiture proceeding iS 
usually regarded in any case as an independent proceeding in rem 
rather than an additional penalty for the crime in which the prop- 
erty was used. The innocent owner or lienor consequently can- 
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not successfully attack such a statute on due process or other 
constitutional grounds. 


Alcorn y. Alexandrovicz, 153 A. 786, 112 Conn. 618. 

Van Oster v. State of Kansas, 47 S.Ct. 1383, 272 U.S. 465, 71 L.Ed. 354, 47 
A.L.R. 1044. 

United States v. One Ford Coupe Automobile, 47 S.Ct. 154, 272 U.S. 321, 71 
L.Ed. 279, 47 A.L.R. 1025. 


Q.17. Defendant was a switchman. By reason of his failure 
properly to perform his duties in adjusting switches, a train was 
wrecked, and a passenger thereon was killed. It was found that 
defendant had been grossly negligent, but had intended no harm. 
Could he be held guilty of manslaughter? 


A. Yes; the charge of manslaughter does not require proof of an 
intentional or wilful wrong. “Criminal negligence” is similar in 
character to the gross negligence of tort law, consisting in a reck- 
less or indifferent omission to behave as would a reasonable and 
prudent person under the same or similar circumstances. 

By way of preserving the traditional axiom that all crimes in- 
volve mens rea or a “criminal intent,” such negligence is often said 
to supply the intent. Used in this sense, however, criminal intent 
is a vague term, variously denominating (a) intent to do a prohibit- 
ed act; (b) intent to commit some other crime; (c) intent to do. 
something morally reprehensible; (d) culpable or gross negligence ; 
(e) knowledge of the circumstances. All of the foregoing must be 
distinguished, moreover, from the specific intents—to kill, to steal, 
to burn, to wound, malicious motives, etc.—included in the defini- 
tions of some of the more serious offenses. 

Lauterbach v. State, 179 S.W. 130, 132 Tenn: 603. 


State y. O’Brien, 32 N.J.Law, 169. 
Clemens y. State, 185 N.W. 209, 176 Wis. 289, 21 A.L.R. 1490, 


SECTION 4.—THE CRIMINAL ACT 


Q. 18. Defendant and four others conspired to rob a bank mes- 
senger, planning to make their escape in an automobile laden with 
firearms. Having held up the messenger, they were unable to start 
the car and so scattered to make their escape on foot, shooting 
at their pursuers. Defendant tripped and fell, and was arrested. 
Ten minutes later, defendant thus being safely in the police patrol 
wagon, one of his accomplices at a point half a mile away shot 
and killed a pursuer. Could defendant be held guilty of that 
killing ? 
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A. Yes. One who conspires with others to commit an unlawful 
act is criminally responsible for all acts of his co-conspirators in 
furtherance of the common design, or naturally flowing from it, 
unless he has effectively withdrawn prior to the act in question. 
On.the above facts it may be found that escape was included in 
the common design, but the point of complete consummation of a 
conspiracy—and hence of termination of the collective responsibil-: 
ity—often presents a difficult question of fact. Defendant’s being 
taken into custody does not constitute such a withdrawal or aban- 
donment as would relieve him from liability for the subsequent 
behavior of his co-conspirators. For withdrawal must be volun- 
tary, and communicated to the accomplices in time to give them 
an opportunity to follow suit. 

Com. vy. Doris, 135 A. 313, 287 Pa. 547. 
People v. Marwig, 125 N.B. 535, 227 N.Y. 382, 22 A.L.R. 845. 


People v. Nichols, 129 N.E. 883, 230 N.Y. 221. 
40 Harv.Law Rev. 651. 


Q.19. Defendant, a wholesale dealer in scrap metal, purchased 
a ton from another dealer. Government agents making a routine 
inspection of the scrap piled up in defendant’s yard discovered a few 
dies suitable for the counterfeiting of United States silver dollars 
mixed up with the scrap. It is conceded that defendant did not 
know there were dies in the scrap when he purchased it, and that 
after discovering them he had no intention of using them or per- 
mitting any one else to use them for counterfeiting. Being charg- 
ed under a statute penalizing the possession, without lawful au- 
thority, of such dies, defendant contended that the statute could 
not be construed to cover his case as he had committed no act suffi- 
cient to render him guilty of crime. Is he correct? 


A. No. A possession lawful in its inception may be penalized. 
Even if it be possible to draw a satisfactory distinction between af- 
firmative acts on the one hand and neglect or omissions to act on 
the other, the criminal law is not confined to prohibiting the former. 


Baender y. Barnett, 41 S.Ct. 271, 255 U.S. 224, 65 L.Ed. 597. 

See United States v. Campbell (D.C.) 5 F.Supp. 156. 

See Perry v. United States, 55 S.Ct. 432, 294 U.S. 330, 79 L.Ed. 912, 95 A. 
L.R. 1335. 

Samuels v. McCurdy, 45 S.Ct. 264, 267 U.S. 188, 69 L.Ed. 568, 37 A.L.R. 


1378. 


Q. 20. In the course of a railroad strike defendant made a speech 
urging the assembled strikers to wreck railroad rolling stock and 
to rob and kill scabs. But the strikers paid him no attention. Has 
defendant committed a crime? 
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£ bs? 

A. Solicitation to commit a felony, though the person solicited 
did nothing, was punishable as a misdemeanor at common law. 
In most jurisdictions today it is a crime to solicit the commission 
of such misdemeanors as may be deemed serious offenses or breach- 
es of the peace as well. There are, however, some states where— 
usually for want of recognition of the common law offenses and of 
any statute covering the situation—solicitation even to commit a 
felony is no crime. It is generally held, moreover, that the mere 
solicitation is not sufficient in itself to constitute the quite distinct 
crime of attempt. 

State v. Schleifer, 121 A. 805, 99 Conn. 432, 35 A.L.R. 952. 


Com. v. Randolph, 23 A. 388, 146 Pa. 83, 28 Am.St.Rep. 782. 
State v. Butler, 35 P. 1093, 8 Wash. 194, 25 L.R.A. 434, 40 Am.St.Rep. 900. 


Q. 21. Defendant and three others, knowing that one Rao would 
that afternoon be carrying a payroll from a bank to the United 
Company, set out in a car, armed, to find and rob him. Defendant 
knew Rao by sight, but though they cruised all over the neighbor- 
hood and stopped at all likely places, they had not yet sighted 
Rao when they were arrested. The fact was that no payroll money 
had yet been drawn from the bank. If defendant guilty of an at- 
tempt? 


A. No. The issue as usually presented is whether the conduct of 
defendant and his accomplices had progressed beyond the stage 
of “mere preparation” to a point where it might be said that in all 
reasonable probability the robbery itself would have been com- 
mitted, but for timely interference. Defendants had the requisite 
intent to rob, but it does not appear that they would very probably 
have had the opportunity had they not been interrupted. Needless 
to say, however, the decisions dealing with attempts, considering 
the lack of similarity in the conduct requisite to the consummation 
of diverse crimes, scarcely lend themselves to ready generaliza- 
tion. 

People v. Rizzo, 158 N.B. 888, 246 N.Y. 334, 55 A.L.R. 711. 
rae v. Lee Kong, 30 P. 800, 95 Cal. 666, 17 L.R.A. 626, 29 Am.St.Rep. 
Arnold, “Criminal Attempts,” 40 Yale Law J. 53. 


Strahorn, “Effect of Impossibility in Criminal Attempts,” 78 U. of Pa.Law 
Rev. 962, 
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SECTION 5.—VARIOUS DEFENSES—COERCION, 
MISTAKE, INSANITY, ETC. 


Q. 22. Defendant was standing at a hotel bar with her husband 
when a federal agent saw her take a package from her handbag, 
give it to a third person, and receive some banknotes in exchange. 
The agent then seized her handbag and, finding that it contained 
other similar packages containing narcotics, placed her under ar- 
rest. On trial for violation of a penal statute regulating the sale 
of narcotics, defendant requested an instruction to the jury that she 
was presumed to have acted under the coercion of her husband, and 
that in the absence of a finding to the contrary based on evidence, 
this would require her acquittal. Should an instruction to this ef- 
fect have been given? 


A. The rule of the common law was that any act committed by a 
woman which would under other circumstances be a crime was, 
if committed in the presence of her husband, or so near that he 
could have exerted a direct influence, presumed to have been done 
under his coercion. ‘The presumption apparently did not, however, 
extend to treason, murder, robbery and crimes, such as the keeping 
of a bawdy house, said to be of a “domestic nature.” The pre- 
sumption was in any case rebuttable by circumstances or other evi- 
dence tending to show that she was not in fact coerced. In Eng- 
land it has been abolished by statute, but, having been generally 
adopted in the United States, is still available in many jurisdictions. 
The “married women’s acts” removing various civil disqualifica- 
tions, whether regarded as abolishing the criminal presumption or 
not, have worked to discredit it. The tendency is to require very 
little in the way of a counter showing to rebut this presumption, 

Com. v. Adams, 71 N.E. 78, 186 Mass. 101. : 
State y. Renslow, 230 N.W. 316, 211 Iowa, 642, 71 A.L.R. 1111 


15 Harv.Law Rev. 234, 
22 Ill.Law Rev. 674. 


Q. 23. A and B, requiring the assistance of defendant to effect a 
bank robbery, sought him out and, finding him unwilling, obtained 
his consent at the point of a gun. The two then set out, A and 
B assuring defendant that he would be shot at the first sign of a 
wrong move. On entering the bank A shot and killed a night 
watchman who resisted. Defendant was at all times unarmed, but 
has been charged with the murder. Do the facts as stated consti- 
tute a defense for defendant? / 
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A. No. Duress or coercion, when such as to give rise to a rea- 
sonable apprehension of instant death, or perhaps of very serious . 
personal injury, will excuse the commission of most crimes. The 
threat must be one of immediate, not of future injury or death. 
The coercion must have arisen, moreover, through no fault or neg- 
ligence on the part of the accused. But even such duress or co- 
ercion will not excuse taking the life of an innocent person. Cases 
of physical compulsion, as where one seized the hand of the ac- 
cused,and despite his resistance, compelled him to kill another, are 
to be distinguished, as are cases of killing in self-defense. 


State v. Nargashian, 58 A. 953, 26 R.I. 299, 106 Am.St.Rep. 715, 3 Ann.Cas. 
1026. 

Arp v. State, 12 So. 801, 97 Ala. 5, 19 L.R.A. 357, 38 Am.St.Rep. 137. 

Hitchler, Duress as a Defense in Criminal Cases, 4 Va.Law Rev. 519. 


Q. 24. Defendant, being a director and majority stockholder of 
several corporations, was charged with “abstracting and willfully 
misapplying the funds and property” of one of these corporations— 
a statutory felony. The charge was based on a series of inter- 
corporate transactions taking the form of loans, purchases, and 
sales. Defendant requested that the jury be instructed to acquit 
should they find that he was advised by competent counsel at the 
time and believed that the application of funds made was legal. 
Should the court have so charged? 


A. This depends on whether “willfully misapplying” is con- 
strued to require a knowledge of or indifference to the illegality of 
the transaction, or a malicious purpose—e.:g., to injure or defraud 
the corporation, or merely an intention to apply the funds as 
they were applied with full knowledge of the facts and circum- 
stances but not necessarily with the law, nor with any corrupt de- 
sign. Under the first two constructions, to date the more usual, an 
honest reliance on erroneous advice of counsel would constitute 
a defense as negativing the existence of the requisite intent. But 
the latter construction has in some instances been entertained, in 
which event ignorance or mistake of law, however honest, is no 
excuse. 

Com. y. Nichols, 153 N.E. 787, 257 Mass. 289. 


Keedy, ‘Ignorance and Mistake in the Criminal Law,” 22 Harv.Law Rev. 7%. 
But cf. People v. Marcus, 185 N.E. 97, 261 N.Y. 268. 


Q. 25. Defendant found a rusted revolver containing one cart- 
ridge. Six months later he tried to shoot the load from it, but it 
would not go off. Then, after trying unsuccessfully to punch the 
load out, he put it away. A year later his brother wanted to use it 
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to kill a cat, but defendant said it would not shoot, and, demon- 
strated by pointing it at himself and snapping the trigger several 
times, without result. Later, for a practical joke, defendant point- 
ed the revolver at his aunt and pulled the trigger. This time to 
his amazement, the cartridge fired and killed the aunt. Defendant 
is charged with manslaughter. Should he be acquitted on these 
facts? 


A. No. Ignorance or mistake of fact will often serve as a de- 
fense by way of negativing a required state of mind in a case where, 
assuming the facts to have been as the accused supposed, his con- 
duct would have been blameless. Where the mistake was negli- 
gent, however, or where what defendant supposed he was doing 
would not be entirely blameless, the mistake is no excuse on a 
charge such as this. Defendant’s assumption in the present case 
that the revolver was harmless might well be deemed grossly neg- 
ligent, and even had it been harmless he would have committed 
an assault under the rule obtaining in some jurisdictions. 

In cases of homicide in, supposed defense of another, many ot 
the decisions impose a stricter rule with respect to mistake than 
in cases of supposed self-defense, allowing justification only where 
the person aided would himself have been justified in killing. 

State v. Hardie, 47 Iowa, 647, 29 Am:Rep. 496. 

_ Moore v. State, 219 P. 175, 25 Okl.Cr. 151. 


Welch vy. State, 129 N.W. 656, 145 Wis. 86, 32 L.R.A.(N.S.) 746. 
72 U. of Pa.Law Rev. 325. 


Q. 26. Defendant, aged 10, was apprehended after he had picked 
the pockets of eight persons in a crowd. Could he be held guilty 
of larceny? 


A. At common law a child under 7 was conclusively presumed 
incapable of committing a crime. Between 7 and 14 there was 
a rebuttable presumption of incapacity, whereas at 14 and over the 
presumption ran the other way. These common law rules have 
been generally re-enacted by statute in the United States, although 
in some the age at which capacity is to be presumed has been 
lowered. Under the usual statutes, therefore, as at common law, 
defendant could be held guilty only ifthe prosecution affirmative- 
ly showed that he had sufficient mental capacity to understand the 
nature and quality of te act, and to entertain the requisite criminal 
intent. 

In practically every state, however, laws have been passed cre- 
ating juvenile courts, defining juvenile delinquency, and prescrib- 
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ing informal or administrative procedures for trying delinquents 
and for assuring their care, treatment and discipline. These acts 
sometimes provide that for very serious offenses or for serious in- 
corrigibility the child may be returned to the criminal court to 
be tried and dealt with in the usual manner. Otherwise, however, 
the jurisdiction is that of the juvenile court. The child is then 
not a criminal but a delinquent, and the above rules, as well as 
the criminal law and its procedure generally, have no application. 

Angelo v. People, 96 Ill. 209, 36 Am.Rep. 133. 

Com. y. Fisher, 62 A. 198, 213 Pa. 48, 5 Ann.Cas. 92. 

In re Turner, 145 P. 871, 94 Kan. 115, Ann.Cas.1916H, 1022. 


Flexner and Oppenheimer, “The Legal Aspect of the Juvenile Court,” 57 Am. 
Law Rev. 65. 


Q. 27. Defendant, on trial for forcible rape, showed that his par- 
ents had voluntarily placed him, at the age of 11, in a private in- 
stitution devoted to the care and treatment of mentally disordered 
patients, and that this had been done on the urgent advice of com- 
petent physicians following similar misconduct on'defendant’s part 
at that time. It was also shown that the physicians in charge of 
the institution and others consulted from time to time had continu- 
ously advised against taking him out. A few hours previous to 
commission of the instant offense, defendant left the institution 
without anyone’s knowledge. He was then 20 years of age. Should 
he be acquitted on the facts stated? 


A. Not on these facts alone. In most jurisdictions the test of 
insanity where raised as a defense remains substantially that enun- 
ciated in the classic case of McNaughten, 10 Cl. & F. 200 (Eng. 
1843), i.e., whether at the time the act was committed the accused 
was laboring under such a defect of reason, from disease of the 
mind, as not to know the nature and quality of the act he was do- 
ing, or, if he did know it, as not to know that it was wrong. A 
number of jurisdictions also recognize another form of insanity 
as a defense, namely, the situation when, from disease of the mind, 
an accused is incapable of restraining himself, though he may know 
that he is doing wrong. In New Hampshire the court has declined 
to adopt any particular test of insanity, sanctioning an instruction in 
the following terms: “* * * the verdict should be not guilty by rea- 
son of insanity if the killing was the offspring or product of mental 
disease in the defendant.” But in all cases the question is as to the 
mental state of the accused at the time of committing the offense, 
not before or after. Nor would the fact that he required psychiatric 
treatment, necessarily mean that his condition would satisfy any 
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of the above tests. Many mentally disordered offenders of the 
numerous varieties broadly denominated psychopathic are un- 
hesitatingly described as “sane” by reputable psychiatrists in crim- 
inal trials. 

People v. Schmidt, 110 N.B. 945, 216 N.Y. 324, L.R.A.1916D, 519, Ann.Cas. 

1916A, 978. 
People vy. Lowhone, 126 N.E. 620, 292 Ill. 32. 
State v. Knight, 50 A. 276, 95 Me. 467, 55 L.R.A. 373, 


| State v. Jones, 50 N.H. 369, 9 Am.Rep. 242. 
Irresistible impulse as an excuse for crime, 70 A.L.R. 659, 


Q. 28. The Clinker Coal Company, a corporation, was indicted 
for obtaining money by false pretenses in that it delivered to wit- 
ness as one ton a load of coke which weighed only 1,750 pounds. 
Defendant moved in arrest of judgment on the grounds: (1) That 
a corporation cannot be guilty of a crime which requires a specific 
intent, and (2) that the statute governing the offense is not intend- 
ed to apply to corporations inasmuch as it refers only to “persons” 
and prescribes fine and imprisonment as the penalty. Should the 
motion have been granted on any or all of these grounds? 


A. 1. Although the earlier cases and considerable dicta afford 
some precedent for the objection that corporations should not be 
held guilty of offenses involving a criminal intent, the concepts 
of corporate responsibility have since undergone a considerable ex- 
pansion in criminal as in civil law. Decisions affirming convictions 
of corporations for numerous offenses involving various forms of 
criminal intent or mens rea, including conspiracy, usually match 
fiction with fiction by “imputing” the intent of the agent to the 
corporation. The question must thus be translated in any given 
case into a query whether the legislature has sanctioned use of the 
processes of the criminal law for regulating the particular activity 
of corporations in question. 


State v. Salisbury Ice & Fuel Co., 81 S.B. 737, 166 N.C. 366, 52 L.R.A.(N.S.) 
216, Ann.Cas.1916C, 456. 

U. S. v. MacAndrews & Forbes Co. (C.C.) 149 F. 823. 

Cohen v. U. S. (C.C.A.) 157 F. 651. 

Lee, “Corporate Criminal Liability,” 28 Columb.Law Rev. 1. 

See Corporations, Question 48. 


2. General terms like “any person” or “whoever” in criminal 
statutes are usually held to include corporations when no ‘contrary 
intent appears in the context. General construction statutes, more- 
over, frequently dictate that result. Failure to provide any pen- 
alty which might be inflicted upon a corporation—i.e. fine or for- 
feiture of charter—may be construed as evidencing an intent to 
restrict a given statute to natural persons, but the opposite con- 
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struction has been reached where provision was for fine or impris- 
onment, or even fine and imprisonment. The whole difficulty is 
removed in some jurisdictions by statutes providing that when 
the defendant is a corporation, whatever the offense charged, a 
fine may be imposed. 

U.S. v. Union Supply Co., 30 S.Ct. 15, 215 U.S. 50, 54 L.Ed. 87. 

U.S. v. American Socialist Society (D.C.) 260 F. 885. 

Com. vy. Pulaski County Agricultural & Mechanical Ass’n, 17 S.W. 442, 92 Ky. 


197. 
See Corporations, Question 48, 


Q. 29. Defendant, brooding over a recent estrangement from his 
wife, drank three glasses of whiskey in the morning, three be- 
tween three and four o’clock in the afternoon, and had in addition 
several bottles of beer. Toward dusk he drove to the home where 
his wife was staying, had an unsatisfactory discussion wherein. he 
failed to persuade her to return, and then mortally wounded her 
by firing a shotgun which had been lying in the tonneau of his 
car. Tried for first degree murder, his defenses were not guilty, 
and not guilty by reason of insanity. The sole evidence in sup- 
port of the latter plea was that of the drinking and his own testi- 
mony that he was so intoxicated at the time that he “did not know 
what he was doing.” He gave a minute description of the hap- 
penings immediately preceding and following the shooting and 
explained that he always carried the shotgun in his car in case he 
should see a rabbit. Should a verdict finding him guilty of murder 
in the first degree stand? ’ : 


A. 1. Legal insanity which operates as a defense may be brought 
about by voluntary drinking. But it must be a diseased condition 
attributable to a long-continued habit of excessive drinking as 
distinguished froin a temporary inability to differentiate between 
right and wrong, or to understand the nature and quality of an 
act, attributable to a single drinking bout, however excessive. In 
the instant case, therefore, the defense of insanity is not supported. 


People v. De Moss (Cal.Sup.) 50 P.(2d) 1031. 
State y. Haab, 29 So. 725, 105 La. 230. 
But cf.\Kelly vy. State, 149 S.W. 110, 67 Tex.Cr.R. 72. 


2. Voluntary intoxication, even though carried to the point where 
the subject at the time in question is incapable of knowing what 
he is doing, will not excuse or even mitigate the responsibility of 
an accused on an ordinary criminal charge. An exception is made, 
however, when the charge involves proof of a premeditated design 
or specific intent, proof,of extreme intoxication however voluntary 
being admissible, in the absence of a statute to the contrary, to 
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negative the existence of such a state of mind. Similarly, where 
adequate provocation to reduce a homicide from murder to man- 
slaughter exists, proof of intoxication is admissible to show that 
the act was in fact committed under the influence of sudden pas- 
sion. These exceptions obtain, of course, only where the accused 
did not first make up his mind to commit the offense, and then 
drink to nerve himself or to lay a foundation for his defense. In 
the instant case defendant’s detailed recollection of events im- 
mediately preceding and following the killing would support a 
finding that he was not so intoxicated as to have been unable to 
entertain a premeditated murderous design. 


State v. Johnson, 41 Conn. 584. 

People v. Koerber, 155 N.B. 79, 244 N.Y. 147. 

State v. Ross, 186 S8.E. 193, 193 N.C. 25. 

Director of Public Prosecutions y. Beard, [1920] A.C. 479. 
6 Corn.Law Q. 193. 


Q. 30. A peace officer holding a warrant for the arrest of Smith 
on a charge of extortion found him just as Smith was about to start 
his car, parked in a lonely spot. Smith refused to submit to ar- 
rest, pushed the officer off the running board, and drove off at a 
high speed. The officer fired several shots at the tires and gas 
tank, but without apparent success; and then, seeing that Smith 
would otherwise escape, fired at Smith and mortally wounded him. 
Is the peace officer guilty of any offense? ; 


A. 1, At common law and in many instances by statute homicide, 
when reasonably necessary to effect the arrest then and there, of 
a fleeing felon, has been ruled justifiable. It has been argued that 
this rule should govern only in cases of arrest for the more seri- 
ous felonies, e.g., those endangering life and limb, and there are 
dicta to this effect. But little or no direct precedent for such a dis- 
tinction is available. 


Love v. Bass, 238 8.W. 94, 145 Tenn. 522. 

State v. Smith, 103 N.W. 944, 127 Iowa, 534, 70 L.R.A. 246, 109 Am.St.Rep. 
402, 4 Ann.Cas. 758. 

Mylett’s Adm’r v. Burnley, 173 S.W. 759, 163 Ky. 277. 

Pearson, “The Right to Kill in Making Arrests,” 28 Mich.Law Rev. 957. 


2. The homicide may still be justifiable even though the officer 
has made a reasonable mistake either as to the fact of the com- 
mission of the felony or as to the identity of the felon—assuming 
that the law of the jurisdiction would justify an ordinary arrest 


under the circumstances. 


People vy. Kilvington, 37 P. 799, 104 Cal. 86, 43 Am.St.Rep. 73. 

Union Indemnity Co. v. Webster, 118 So. 794, 218 Ala. 468. 

'Coldeen y. Reid, 182 P. 599, 107 Wash. 508. 
But ef. Johnson v. William’s Adm’r, 63 S.W. 759, 111 Ky. 289, 54 L.R.A. 220, 


98 Am.St.Rep. 416. 
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3. In cases of attempt to arrest for misdemeanor, there is little 
or no precedent to justify homicide where the alternative is the 
fleeing misdemeanant’s escape, and considerable to the effect that 
such a homicide will subject the arrestor to both criminal and 
civil liability. 

People v. Klein, 137 N.B. 145, 305 Tl. 141. 


Holloway v. Moser, 186 S.B. 375, 193 N.C. 185, 50 A.L.R. 262. 
Pearson, “The Right to Kill in Making Arrests,” supra. 


Q. 31. Constable Jones late one evening encountered a private 
detective, known to~him, in a drunken condition and behaving in 
a very disorderly fashion in a restaurant. Ordered to submit to 
arrest for this misdemeanor, the detective drew his gun and told 
Jones that he would go to the station house voluntarily in the 
morning, but that he had important business to attend to at the 
moment, and warned Jones not to interfere on pain of being shot. 
Jones continued to advance, whereupon the detective levelled his 
gun at Jones and repeated the warning. Jones then drew his own 
gun and shot the detective, who died in consequence an hour later. 
Is Jones guilty of any crime? 


A. No. An officer is under a legal duty to arrest any person com- 
mitting a crime. If the person sought to be arrested resists, the 
officer is under no obligation to abandon his purpose or postpone 
the arrest merely to avoid the necessity of meeting force with 
force to the possible injury of the arrestee. Being thus obliged 
to press forward, the officer is entitled to defend himself against 
forcible resistance or the threat of it as in the instant case. The 
measure of the force which he may justifiably or excusably employ 
under such circumstances is no different from that applicable to 
any situation of self-defense. 

State v. Dunning, 98 S.E. 530, 177 N.C. 559, 3 A.L.R. 1166. 


Durham vy. State, 159 N.B. 145, 199 Ind. 567. 
State v. Coleman, 84 S.W. 978, 186 Mo. 151, 69 L.R.A. 381. 


Q. 32. B was schoolmaster_in a district school where the older 
boys had made life miserable for several preceding teachers. C, 
a student eighteen years old, committed a breach of discipline by 
using objectionable language, and was punished by B. The pun- 
ishment included stricking C in the face with his fists, and over 
the head and in the face with a stick. No permanent injury re- 
sulted. There was evidence to show that B was greatly excited 
and stated that he “would conquer him (C) or kill him.” Is B 
guilty of assault and battery? 
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A. Yes. A teacher punishing a pupil, like a parent punishing a 
child, or a guardian a ward, is ordinarily held justified in the use 
of reasonable force to maintain discipline and order. But the pun- 
ishment inflicted must be moderate, of a character threatening no 
serious injury, and directed solely to the enforcement of a rea- 
sonable disciplinary role. Otherwise an intent to injure rather 
than to correct may be inferred, in which event the case becomes 
one of assault and battery or worse, depending on the extent and 
character of the injury inflicted. 


Boyd v. State, 7 So. 268, 88 Ala. 169, 16 Am.St.Rep. 31. 
State v. Koonse, 101 S.W. 139, 123 Mo.App. 655; 26 Ill. Law Rev. 815. 


Q. 33. Farmer Smith was just setting out for town to purchase 
some seed when a neighbor came to warn him that a laborer dis- 
charged by Smith some weeks previously was back in town and 
threatening to “get even” with him on sight. Smith went to town 
nevertheless, but first took the precaution of arming himself with 
a revolver. While he was in the store where he usually purchased 
his seed, the laborer entered, pulled out a knife, and drew his arm 
back as though to throw it at Smith. The latter was standing 
beside an open door through which he could readily have retreated 
to safety, but drew his gun instead and shot the laborer through 
the heart. Is Smith’s conduct consistent with a plea of self-de- 
fense? 


A. 1. While one who seeks out a person who intends to kill 
him or otherwise deliberately brings the danger upon himself can- 
not ordinarily justify a killing as self-defense, one does not be- 
come an aggressor or forfeit his right to act in self-defense merely 
by refusing to keep in hiding or to give up his freedom of move- 
ment in order to keep out of the other’s way. In the instant case, 
therefore, Smith could hardly be considered an aggressor, 

Cheney v. State, 55 So. 801, 172 Ala. 368. 


Thompson vy. U. S., 15 S.Ct. 73, 155 U.S. 271, 39 L.Ed. 146. 
State v. Bvans, 28 S.W. 8, 124 Mo. 397. 


2. With respect to Smith’s failure to retreat rather than stand 
his ground and meet force with force, there has been a gradual 
departure by our courts from the rule at common law. 

a. Where an assailant manifested a purpose to take life or to 
inflict serious bodily harm the common law rule governing ex- 
cusable self-defense required that the one threatened retreat “to 
the wall” if he could safely do so, before adopting the extreme meas- 
ure of killing his assailant to save himself. Duncan v. State, 6 
S.W. 164, 49 Ark. 543; People v. Constantino, 47 N.E. 37, 153 N. 
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Y. 24; Beale, “Retreat from a Murderous Assault,” 16 Harv.Law 
Rev. 567. This did not hold, however, in the case of one attacked 
in his own home. ° State v. Sorrentino, 224 P. 420, 31 Wyo. 129, 34 
ADRS 1477: 20 Yale‘ Law J 277: 

b. In some jurisdictions the requirement of retreat has been ex- 
pressly limited if not abandoned. Many decisions recognize a 
right on the part of one attacked to stand his ground not only in 
his home but anywhere on his premises, in a club, or in a place 
where he is a guest or boarder. Beard v. U. S., 15 S.Ct. 962, 158 
U.S. 550, 39 L.Ed. 1086; State v. Sipes,209 N.W. 458, 202 Iowa, 
173, 47 A.L.R. 407; 29 Harv.Law Rev. 544. Others find the old 
doctrine inapplicable when an attack is made with modern weap- 
ons. Miller v. State, 119 N.W. 850, 139 Wis. 57; 18 Yale Law J. 
648. Probably the most cited modern approach to these situa- 
tions is found in a statement by Holmes, J.: “Rationally the fail- 
ure to retreat is a circumstance to be considered with all the oth- 
ers in order to determine whether the defendant went farther than 
he was. justified in doing; not a categorical proof of guilt. 
* * * Many respectable writers agree that if a man reasonably 
believes that he is in immediate danger of death or grievous bodily 
harm from his assailant he may stand his ground and that if he 
kills him he has not exceeded the bounds of lawful self-defense. 
That has been the decision of this Court. Beard v. United States, 
15 S.Ct. 962, 158 U.S. 550, 559, 39 L.Ed. 1086. Detached reflec- 
tion cannot be demanded in the presence of an uplifted knife. 
Therefore in this Court, at least, it is not a condition of immunity 
that one in that situation should pause to consider whether a rea- 
sonable man might not think it possible to fly with safety or to 
disable his assailant rather than to kill him. * * *” Brown v. 


UasS.,; 41:S:Ct.501,-256 U.S. 339; 65 Liked. 961.18 A.L.Ro 1276: 


Q. 34. A, a highly nervous, excitable man, was walking in his 
garden. B, his next door neighbor, had set up a target in his yard, 
and just at that moment started firing at it with a small-caliber 
rifle. A and B had never had any trouble before. A, by reason 
of his disposition, thought that B was shooting at him, picked up 
a brick, and threw it at B, striking him on the head and killing him. 
Is his contention that he was acting in self-defense good? 


A. No; the test applied in such cases, in determining whether 
a killing in self-defense is justified, is whether the defendant has 
reasonable grounds to believe that he was in actual danger of death 
or great bodily harm. It is not necessary that there should be actu- 
al danger. An apparent danger is sufficient. There is some ques- 
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tion as to. what constitutes “reasonable grounds.” The majority 
rule is that this is to be determined from the standpoint of a 
reasonable man, acting under the same or similar circumstances. 
Some courts hold that the standpoint of the individual himself must 
be taken as the basis of consideration, and the question is not what 
a reasonableman would have believed, but whether the defendant, 
at the time and under the circumstances, acting as a reasonable 
man, did himself believe that he was in actual danger of death or 
great bodily harm. In determining whether the defendant, under 
either of these tests, acted in self-defense, the jury is required to 
consider the age, size, physical strength, and condition of the par- 
ties, the character of the assault, and all the circumstances sur- 
rounding the case. In the problem given it seems improbable that 
a reasonable person, or any person acting as a reasonable one un- 
der the circumstances, could have supposed that he was in actual 
danger of death or great bodily harm. 


State v. Sterrett, 25 N.W. 936, 68 Iowa, 76. 
People v. Duncan, 145 N.E. 810, 315 Ill. 106; 19 Ill.Law Rev. 692. 


Q. 35. A and B were engaged in a fight with knives. B was get- 
ting the worst of it. At that moment C came along, saw that B 
was in distress, and intervened by shooting and killing A. His de- 
fense will be that he was acting in defense of B. Is this tenable? 


A. 1. Inasmuch as any person may justifiably intervene to pre- 
vent the commission of a felony, C stands in the same position 
as B with respect to the right to oppose A, and the degree of force 
warranted. Should it'develop that B was the aggressor, however, 
C will have intervened at his peril. 


State v. Francis, 149 S.E. 348, 152 S.C. 17, 70 A.L.R. 1133, 
Wilkes y. State, 280 S.W. 786, 103 Tex.Cr. 148. 

11 Minn.Law Rev. 170. 

Compare Torts, Restatement, § 76. 


2. In some jurisdictions the position of the intervenor is more 
favorable if he is assisting one closely related to him, or to whom 
he owes a duty of supervision or care. The test then applied is 
whether the intervenor acted upon the reasonable appearances of 
the situation, assuming that he believed his relative to be the one 
attacked and to be in immediate danger of death or very serious 
injury. 

- State v. Minella, 158 N.W. 645, 177 Iowa, 283. 

State v. Harper, 51 S.W. 89, 149 Mo. 514. 


Bailey v. People, 130 P. 832, 54 Colo. 337, 45 L.R.A.(N.S.) 145, Ann.Cas. 
19140, 1142. 


Si De Se eee 
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Q. 36. Defendant, being awakened by squeals from some rabbits 
which he kept in a closed pen in his yard, looked out, and thought 
he saw a moving shape near the pen. Fearing that he would en- 
danger himself if he gave an alarm or went to investigate what 
he supposed to be a rabbit-stealer, defendant fired at the shape, 
aiming low as he had no desire to kill anyone. The bullet shattered 
the knee of a twelve year old boy who, being attracted by the 
rabbits while passing by, had stopped to pet them. Defendant-is | 
charged with assault with a deadly weapon with intent to do bodily 
harm. Do the facts as stated constitute a justification? 


A. Not necessarily. One may resist a trespass on his property, 
or its removal or destruction, when the circumstances do not 
amount to a felony, by the use of any reasonably necessary force 
short of taking or endangering life. In the case of felonies not 
involving violence, surprise or personal danger, e.g. the so-called 
“secret felonies,” much the same rule obtains. Defendant, however, 
has employed a deadly weapon. Even assuming the rabbit pen 
to be such a structure that a breaking into and theft from it in the 
right season would be burglary, and that the incident might have 
appeared as such to a reasonable man in the position of the de- 
fendant, the question whether or not there was a reasonable ap- 
parent necessity for defendant’s using the extreme means employed 
by him to prevent the supposed burglary, as well as his good faith, 
would remain questions for the jury to be determined from all 
the circumstances of the case under: proper instructions by the 
court. For while one may justifiably kill in defense of his habita- 
tion, property or person against an attempted felony with violence 
or surprise, like burglary, where a reasonable apparent necessity 
for so extreme a measure exists, here defendant shot without any 
challenge.or investigation of any kind. He could not be sure that 
a felony was in fact being committed, and even if it were that any- 
thing more than the removal of a few rabbits was threatened, 


State v. Terreil, 186 P. 108, 55 Utah, 314, 25 A.L.R. 497. 
People v. Doud, 193 N.W. 884, 223 Mich. 120, 32 A.L.R. 1535. 
Compare State v. Metcalfe, 212 N.W. 382, 203 Iowa, 155. 

81 Yale Law J. 562. 

70 U.of Pa.Law Rey. 334. 


Q. 37. A, an officer, placed B under arrest for murder, and took 
him to the police station. When nearly there C, a friend of B, at- 
tacked A for the purpose of effecting the escape of B, and was 
killed by A in order to prevent the escape. Can A defend success- 
fully on the ground that he killed C in order to prevent the com- 
mission of a felony? 
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A. Yes; assisting a felon to escape is generally classed as it- 
self a felony, and, if it becomes necessary to kill one who attacks 
an officer for the purpose of effecting an escape, the officer is jus- 
tified in so doing. If the original arrest was wrongful, then the 
officer would not be excused, and it is usually held that he would 
not be justified in killing to prevent the escape of a misdemeanant. 
The right to kill in order to prevent a felony is limited to felonies 
attempted by force or surprise, and not to secret felonies, such as 
larceny. Nor does it extend to situations in which the crime has 
been completed, and the killing is-really in revenge or by way of 
punishment. 

State v. Smith, 103 N.W. 944, 127 Iowa, 534, 70 L.R.A. 246, 109 Am.St.Rep. 
402, 4 Ann.Cas. 758. 

Drew v. State, 71 S.E. 1108, 1386 Ga. 658. 

Flynn vy. Com., 264 S.W. 1111, 204 Ky. 572. 

Q. 38. A discovered B in the bedroom of W, A’s wife. Both B 
and W were in their nightclothes. He immediately shot and killed 
B. Was the homicide justifiable? 


A. If B was about to commit rape upon W, and the killing was 
done to prevent the commission of that crime, then it was justi- 
fiable. If either rape or adultery had already been committed, and 
W was in no further danger of harm, then the killing would not be 
justifiable, for there would be no occasion for the use of such a 
remedy. It would be merely a matter of revenge or punishment 
in such a case. Of course, according to the statement of facts 
given, it might be very difficult to tell whether the act had been 
committed, or was about to be committed. Under such circum- 
stances A should have the benefit of the doubt, on the question of 
fact. If the act about to be committed, or even in actual course of 
commission, was adultery, and this fact was known to the hus- 
band, A, most jurisdictions hold in the absence of a statutory rul- 
ing to the contrary that the killing would not be justifiable. It is 
apparent that there is no necessity for protecting W from assault 
in such a case, because she is a party to the act. It might seem 
that, in those jurisdictions where adultery is a felony, a homicide 
would be held to be justifiable, when committed to prevent it, un- 
der the general rule that one may properly kill another to prevent 
the commission of a felony. A few states so hold. A majority 
seem to reject this proposition, although they concede that there 
may be sufficient provocation to reduce the killing to manslaugh- 
ter, whether it be the paramour or the wife who is killed. 

State v. Young, 96 P. 1067, 52 Or. 227, 18 L.R.A.(N.S.) 688, 132 Am.St.Rep. 
68 


9. 
Cloud y. State, 7 S.E. 641, 81 Ga. 444. 
Cook vy. State, 180 S.W. 254, 78 Tex.Cr.R. 116. 
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SECTION 6.—PRINCIPALS AND ACCESSORIES 


Q. 39. Defendant instructed A to go to the warehouse of B with 
a truck, take a bale of goods therefrom, and return it to defendant’s 
warehouse. A did so. Defendant had no right, title, or interest in 
the bale of goods, and had no right or authority to remove it from 
the warehouse. In fact, his intention was to steal it. A was in 
the regular employ of defendant, engaged in trucking such mer- 
chandise as the bale of goods involved in this case. How should 
defendant and A be described in indictments charging them with 
larceny? 


A. If A was acting honestly and innocently in taking the goods, 
without any intention of stealing, and supposing that they were 
the property of defendant, he could not properly be charged with 
the crime of larceny, but would be regarded as an “innocent agent.” 
If, on the other hand, A knew the real facts of the case, and acted 
to assist his principal in committing the crime, he. would be liable 
as a “principal in the first degree,’ as one who willfully and in- 
tentionally committed the acts which constituted the crime. If A 
was an innocent agent, then defendant was a principal in the first 
degree, for he is held to be constructively present, committing the 
criminal act, which is actually performed by his agent. If A was 
a guilty party to the crime, then defendant may have been either 
(1) a principal in the first degree; (2) a principal in the second 
degree; or (3) an accessory before the fact. 

(1) If defendant was present, assisting in actually taking, load- 
ing, and carrying away the bale, he was a principal in the first 
degree. 

(2) If he was present—that is to say, within such a distance that 
his presence could be called of material assistance in the commit- 
ting of the act—and aiding, not by committing the constituent acts 
of the crime itself, but by other acts, such as watching to prevent 
interruption, signaling against danger, or holding open a gate to 
the inclosure in which the warehouse was located, so that A could 
drive through, then he was a principal in the second ‘degree. 

(3) If defendant was not present, actually or constructively, 
and took no part in the act which constituted the crime, except 
by encouragement and direction prior to the time of the crime, he 
was an accessory before the fact. 

The lines of distinction between the three classes are necessarily 
difficult to draw, and borderline cases are frequent. In some juris- 
dictions the distinctions between the three classes have been abol- 
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ished by statute, and all are grouped together as principals in the 
first degree. It is the general rule, also, that all persons concerned 
in the commission of a misdemeanor or of treason are guilty as 
principals. 
; State v. Scott, 68 A. 258, 80 Conn. 317. 

State v. Bailey, 60 S.B. 785, 63 W.Va. 668. 

State v. Witt, 200 N.W. 933, 161 Minn. 96. 


Brown vy. Com., 107 S.E. 809, 130 Va. 733, 16 A.L.R. 1089. 
25 Ill.Law Rey. 845. 


Q. 40. Defendant knew that A had committed a felony and was 
being hunted by a posse. Early one morning, while defendant was 
standing in the front door of his dwelling house, A rode by on his 
horse and tossed to defendant incriminating evidence of the crime. 
This defendant burned, in order to assist A in escaping convic- 
tion. Is defendant guilty of any offense? 


A. Yes; he is an accessory after the fact to the crime committed 
by A. An accessory after the fact is one who, knowing that a 
felony has been committed, renders aid, assistance, or comfort to 
the felon, for the purpose of aiding in his escape or preventing his 
capture or conviction. Mere acts, of charity or mercy, which are 
not intended to and do not hinder his apprehension or conviction, 
do not constitute one an accessory. A wife is not regarded as an 
accessory after the fact and by statute in some states this has 
been enlarged to include a number of other close relatives. 


Elmendorf vy. Com., 188 S.W. 483, 171 Ky. 410. 
Com. y. Filburn, 119 Mass. 297. 


Q.41. Defendant has been separately indicted as an accessory 
after the fact to an armed robbery alleged to have been committed 
by one X. X has already been tried and acquitted of that robbery 
charge. What is the legal effect of that acquittal in the subsequent 
trial of defendant? ag) i 


A. 1. At common law conviction of the principal, or waiver there- 
of by the accessory, was a condition precedent to conviction of the. 
latter. If both were tried together the jury were required to first 
determine the guilt of the principal. But in 1847 a statute enacted 
in England authorized the indictment and conviction of accessories 
after the fact as persons guilty of a substantive felony, irrespective 
of whether the principal had been convicted or not, and whether 
or not the principal might be amenable to justice. 


2 Stephen, History of the Criminal Law, 237. 

Com. v. Knapp, 10 Pick.(Mass.) 477, 20 Am.Dec. 534. 
11 and 12 Vict. c. 46, § 2. 

Ba.PRos.LAw (2p Ep.) —26 
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2. Although penal legislation in the United States has generally 
obliterated most of the distinctions between the other three parties, 
the term “accessory” and some of the common law distinctions 
have been retained with respect to the accessory after the fact. 
In many instances, however, as in England after 1847, prosecution 
of the accessory is permissible regardless of the disposition made 
of the principal. 

Heyen v. State, 210 N.W. 165, 114 Neb. 783. 
25 Mich.Law Rey. 301. 

3. With respect to the effect to be accorded a prior acquittal of 
the principal, on trial of the accessory, the courts have been some- 
what divided. In one group of jurisdictions a prior acquittal of the 
principal is treated as conclusive on the trial of the accessory. In 
another such acquittal of the principal is treated as prima facie 
rather than conclusive. A third accords no effect whatever to a 
judgment in the case of one party on trial of the other. 

23 J.Cr.Law 104. 
Ray v. State, 138 N.W. 2, 18 Neb. 55. 


Com. vy. Minnich, 95 A. 565, 250 Pa. 363, L.R.A.1916B, 950. 
See State v. Gargano, 121 A. 657, 99 Conn. 103. 


Q. 42. A, being despondent and in ill health, wished to commit 
suicide. B, sympathizing with A and realizing that she was suffer- 
ing from a painful and incurable disease, which would soon end 
her life, procured a loaded revolver, which he left on a table beside 
her. A discovered the revolver, and with it shot herself through 
the head, causing a severe wound, but not producing death. 

(a) Is A guilty of any crime in attempting to kill herself? 

(b) Is B guilty of any crime on account of A’s attempt? 

(c) After the bullet left A’s head, it proceeded across the room, 
where it struck and killed C, A’s nurse. Is a guilty of any crime 
on account of C’s death? 


A. (a) This would depend upon the jurisdiction in which the act 
was committed. At common law, suicide was regarded as a felony, 
punishable by forfeiture of the lands and goods of the offender, 
and by ignominious burial of the body in the highway., It is no 
longer punishable, either in England or the United States, sthough 
some courts still regard itasacrime. In most of the states it is not 
so regarded, although in some jurisdictions A would be guilty of a 
crime in attempting to commit suicide. State v. Carney, 55 A. 
44, 69 N.J.Law, 478; Larremore, “Suicide and The Law,” 17 Harv. 
Law Rev. 331. 

- Bat.PRos.Law (2p Ep.) 
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(b) Where suicide is a crime, one who aids, abets, or encourages 
it is a criminal also. At common law, it was necessary that he be 
present at the killing, however; otherwise, he was only an acces- 
sory before the fact, and eeeaped punishment ‘because the principal 
could not first be convicted. In some jurisdictions, where the dis- 
tinction between accessories before the fact and principals has been 
abandoned, B would be held guilty as a principal. People v. Rob- 
erts, 178 N.W. 690, 211 Mich. 187, 13 A.L.R. 1253. In other juris- 
dictions, it is held that, as suicide is no crime, it is also not criminal 
to encourage or assist. Sanders v. State, 112 S.W. 68, 54 Tex.Cr.R. 
101, 22 L.R.A-(N.S.)° 243; 30 Yale Law J. 408. 

(c) There are but few cases on this point, and they hold A liable 
on the theory that one who kills another (even though contrary 
to the killer’s own wishes) while engaged in a felonious act is 
guilty of murder or manslaughter. In jurisdictions which do not 
regard suicide or attempt to commit suicide as criminal in itself, A 
would not be liable, unless it could be shown that the act was 
done in such a negligent, reckless fashion as to bring the case 
within the definition of manslaughter generally. Com. v. Mink, 
123 Mass. 422, 25 Am.Rep. 109; State v. Lindsey, 5 P. 822, 19 Nev. 
47,3 Am.St.Rep. 776. 


SECTION 7._HOMICIDE 


Q. 43. Officer X,. drawing alongside an automobile parked on the 
side of the highway at 1 a. m. and occupied by defendant and a 
girl, asked defendant if he had any moonshine. Defendant drew a 
gun, saying, “This is what I have for you,” and shot the officer, 
who died. What is the maximum degree of homicide of which de- 
fendaht may be convicted? 


A. Murder in the first degree. Murder is usually defined as the 
unlawful killing of a human being with malice aforethought. Mur- 
der in the first degree by statutory definition usually requires upon 
the part of the defendant express malice aforethought, deliberation, 
or premeditation, or acts showing a depraved mind, regardless of 
’ human life. Murder committed by means of poison, lying in wait, 
torture, starving, or otherwise with extreme atrocity or cruelty, is 
murder in the first degree. 

In the instant case malice or the intent to kill may be inferred 
from the use of a deadly weapon, especially as accompanied by de- 
fendant’s brief statement. As to the length of time necessary for 
deliberation and premeditation a majority of the courts hold that no 
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particular period of time is necessary : “* * * premeditation may 
be as quick as thought in the mind of man.” State v. Straub, 47 
P. 227, 16 Wash. 111. Others appear to hold to the contrary. 
Com. v. Scott, 130 A. 317, 284 Pa. 159. 
People y. Moran, 158 N.E. 35, 246 N.Y. 100. 


Com. y. Devlin, 126 Mass. 258. 
Perkins, “A Re-examination of Malice Aforethought,” 43 Yale Law J. 537. 


Q. 44. X was committing a burglary in the home of Y, a woman 
eight and one-half months pregnant. Seeing that she was about 
to scream for help, X kicked her violently, thereby killing the child 
in her womb. Y recovered. What is the most serious offense of 
which X may be guilty? 


A. Murder in the first degree of the child. Whether or not Y 
has committed this offense depends on whether the child was a 
“human being” or enjoyed an “independent existence” at the 
time. It is not necessary that a child have been already born in 
the sense of being delivered out of the mother’s womb in order to 
meet the requirement, but it must have had a circulation inde- 
pendent of the.mother. This does not mean that it must have 
breathed although respiration generally establishes an independent 
existence. Nor does it mean that the umbilical cord must have 
been severed prior to the death. Assuming the child to have been 
a human being, Y would then be guilty of murder in the first de- 
gree, irrespective of any question of actual malice, intent to kill, 
or deliberation, inasmuch as the killing occurred while Y was en- 
gaged in the commission or attempted commission of an independ- 
ent felony. 


State v. Winthrop, 43 Iowa, 519, 22 Am.Rep. 257. 
Morgan vy. State, 256 S.W. 433, 148 Tenn. 417. 


Q. 45. Defendant, a chemist, is on trial charged with the murder 
of his wife. There is evidence that they quarreled frequently, that 
defendant was infatuated with another woman, and that he was the 
beneficiary of substantial insurance policies on his wife’s life. The 
only evidence of the wife’s death consists, first, in the fact that she 
disappeared a month before defendant was taken into custody, has 
not been heard from, and all efforts to trace her have failed; and 
second, in the finding of a vat in defendant’s laboratory proved 
to have contained sulphuric acid, and from which a few scraps of 
human bone, and a ring which belonged to the wife, have been re- 
trieved. All the evidence being in, defendant maintains that the 
state has failed to establish the corpus delicti and that the indictment 
must therefore be dismissed: Is he correct? 
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A. No; in a homicide prosecution there must indeed be proof 
that a human being has been killed by the act or agency of another 
human being. This is known as the requirement of proving the 
corpus delictt. In a few jurisdictions statutes provide that the 
corpus delicti may not be established by circumstantial evidence 
alone, but it may otherwise be established, in homicide as in other 
crimes, either by direct or circumstantial evidence. In any case 
the body of the person alleged to have been killed must either be 
found or accounted for,’ and mere proof of disappearance is not 
enough. Nor'‘would an extrajudicial confession of the accused 
be sufficient for this purpose unless corroborated by other evidence. 
This common law doctrine appears to have originated in the fol- 
lowing statement by Lord Hale: “I would never convict any per- 
son for stealing the goods merely because he would not give an 
account how he came by them; unless there was due proof made 
that a felony was committed of these goods. I would never con- 
vict any person of murder or manslaughter, unless the fact were 
proved to be done, or at least the body found dead.” In the instant 
case the circumstantial evidence is adequate to satisfy the require- 
ment in most jurisdictions. 

2 Hale, Pleas of the Crown 290. 

Ruloff v. People, 18 N.Y. 179. 

Com. vy. Webster, 5 Cush.(Mass.) 295, 52 Am.Dec. 711. 
People vy. Kirby, 223 Mich. 440, 194 N.W. 142, 


8 Minn.Law Rev. 343 (corpus delicti must be proved before a confession is 


admissible). 
People v. Clark, 233 P. 980, 70 Cal.App. 531. 
People v. Meyers, 46 P.(2d) 282, 7 Cal.App.(2d) 351. 


SECTION 8—OFFENSES AGAINST PROPERTY 


Q. 46. A constructed a dwelling house, and had it completed 
and ready for occupancy, except that it was not painted, and some 
of the windows had not been put in. It had never been occupied. 
B, an enemy of A, with intent to injure A, set fire to the house 
one night, and it was burned to the ground, Was B guilty of ar- 
son? 


A. Under the common law and in those states which have adopt- 
ed it, B would not be guilty. The offense of arson at common 
law was an Offense against the security of habitation, the dwelling 
houses of human beings. It is true that the rule was extended to 
include otithouses adjoining dwellings, but the burning of a building 
not yet inhabited, even though intended for habitation, was not 
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regarded as an offense of such enormity as that contemplated 
by the definition of arson. If the house had ever been occupied, its 
burning under such circumstances, while temporarily vacant, was 
arson. The common law rule has been substantially enlarged by 
statute in many statés to include buildings of all character, as 
well as other types of property, and in such jurisdictions B would 
undoubtedly be guilty. State v. McGowan, 20 Conn. 245, 52 Am. 
Dee. *336;° State’'v. ‘Colgate? 3° P3946, 3F Kani-51l,. 47 Anrep, 
507; Smith v. State, 5 S.W. 219, 23 Tex.App. 357, 59 Am.Rep. 773. 
Arson was regarded as an offense against the dwelling of another, 
and burning one’s own property to defraud an insurance company 
is not arson, unless so declared by statute. Haas v. State, 132 N.E. 
158, 103 Ohio St. 1, 17 A.L.R. 1164. 


Q.47. A and B were friends, but both were enemies of C. Fol- 
lowing.an altercation between the three, A and B captured C. A 
wished to kill C, but B insisted that he be turned over to the author- 
ities. In order to accomplish this, he locked C up in his cellar. 
During the night A decided to kill C, so he went to B’s house, un- 
latched and opened the outside cellar door, went down the stairs 
into the cellar, but discovered that C had escaped. A then re- 
turned home. Is A guilty of burglary? 


A. Yes; all of the elements of the crime were present. There 
was, first, a “breaking.” Lifting the latch and opening the door 
were sufficient to satisfy the requirements of the definition of 
burglary on that point. Walking into the cellar was a sufficient 
“entry,” the second element of the offense. The third element, that 
the breaking and entry be of a “dwelling house,” was satisfied, for 
the cellar was clearly a part of the house. The house belonged to B, 
“another” person than the defendant, A, which satisfied the fourth 
element. The fifth element of the crime is that it take place in 
the nighttime, and this was present. The sixth and last element 
of the crime is that the breaking and entry be done with intent to 
commit a felony therein. A’s intention to murder C clearly supplied 
this element. In some jurisdictions, the definition of burglary has 
been extended by statute to include entries committed in the 
daytime, with respect to buildings other than dwellings, and with- 
out breaking. 

State v. Perry, 145 N.W. 56, 165 Iowa, 215. 
State v. Crawford, 80 N.W. 193, 8 N.D. 539, 46 L.R.A. 812, 73° Am.St.Rep. 


T72. 
Mitchell y. Com., 11 S.W. 209, 88 Ky. 349, 10 Ky.Law Rep. 910. 
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Q. 48. Defendant was proprietor of a parking space where he also 
conducted a business of buying and selling used cars. One of his 
signs read: “Not responsible for fire or theft of any car parked or 
of contents.” Defendant’s used cars and those parked by custom- 
ers were in no way separated on the lot. X had parked his Duesen- 
berg phaeton on the lot for the day. Later Y, an ignorant man un- 
familiar with the laws relating to motor vehicle registration and 
sale, appeared and said he wanted to buy an automobile. Defend- 
ant, who then had for sale only seven very old cars, told him he 
could have any of his cars for $100. Y, left alone to look about, 
selected the Duesenberg. He then sought out defendant, pointed 
to the Duesenberg, and held out $100. Defendant chuckled but 
took the money, and Y drove away in the Duesenberg. Has de- 
fendant committed larceny? 


A. Quite possibly. To constitute larceny there must be both a 
caption, e.g. securing of dominion or control over the property in 
question, and an asportation or carrying of it away. How far the 
property is removed is, of course, immaterial. Nor is it essential 
that the asportation be by defendant rather than by an innocent 
agent. Here defendant had and exercised dominion over the Due- 
senberg, in effect represented to Y that it was for sale, and au- 
thorized Y to take and keep it. His only defense would be to es- 
tablish that his intent at the time was to play a practical joke, and 
that he had not intended to keep the money or permit X to be 
permanently deprived of his car. 


Sanditen y. State, 208 P. 1040, 22 Okl.Cr. 14. 
Doss v. State, 2 S.W. 814, 21 Tex.App. 505, 57 Am.Rep. 618, 
But see Ridgel v. State, 162 S.W. 773, 110 Ark. 606. : 


Q. 49. Defendant was indebted to his landlady for his board. He 
left his trunk and his bicycle with her as a pledge to secure the 
payment of his debt. Later he surreptitiously removed the articles 
from her possession and sold the bicycle. Can he be properly 

convicted of larceny for taking his own trunk and bicycle? 


A. Yes; larceny is sometimes referred to as a crime against 
the “possession” of goods. It is possible to steal, not only from the 
owner of goods, but from any one who has possession thereof, such 
as a bailee, or even from one who has previously stolen them. In 
the problem case, the landlady had possession of the goods, and a 
right to keep possession until defendant paid his bill. But if de- 
fendant could establish an honest belief at the time, however mis- 
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taken, in his legal right to remove the property, he would be entitled 
to an acquittal. 

People v. Long, 15 N.W. 105, 50 Mich. 249, 

Adams vy. State, 45 N.J.Law, 448. 


State v. Nelson, 78 P. 790, 36 Wash. 126, 68 L.R.A. 283, 104 Am.St.Rep. 
945. 


Q.50. X and a number of others persuaded Daley to play a game 
of poker. Then, by manipulation of the cards in dealing, by look- 
ing at his hands and signaling to the others, they all played against 
him, and won all of his money. None of it was taken by force, 
or otherwise than by the usual process of playing the game, except 
for the violation of the rules of the game set out. On being charged 
with larceny X and the defendants insist that the transaction can- 
not constitute larceny as a matter of law. Are they correct? 


A. Not according to many of the decisions. Whether the tak- 
ing was by force or by trick is immaterial. The element of wreng- 
ful taking is supplied by the fraudulent method of persuading the 
owner to part with possession of his goods. It is true that where 
an owner has been induced by fraud to part with the property as 
well as the possession of goods the offense is usually considered 
to be the obtaining of property by false pretenses rather than lar- 
ceny.. But there is considerable precedent, though often bitterly 
criticized, for treating the situation presented as larceny by trick. 
It is reasoned that property was parted with only conditionally, or 
that only the custody of the property was given, or that the deliv- 
ery was conditional and that the owner, even if he parted with 
the property reserved possession until the happening of a condi- 
tion which never took place. There are statutes in California, 
Massachusetts, New York and other states abolishing the dis- 
tinctions between larceny, false pretenses and embezzlement. 

Paine v. U. S. (C.C.A:) 7 F.(2d) 263, 10 Minn.Law Rev. 253. 
People y. Rial, 189 P. 661, 23 Cal.App. 713, 2 Cal.Law Rev. 334 


People v. Milis B. Sing, 183 P. 865, 42 Cal.App. 385. 
State y. Skilbrick, 66 P. 53, 25 Wash. 555, 87 Am.St.Rep. 784. 


Q. 51. A shot a heifer belonging to B with intent to steal it, 
stuck the heifer in the throat to bleed, and then ran away leaving 
the heifer where it had fallen in its tracks. What is lacking to 
constitute larceny? 


A. Nothing. A close question as to the element of asportation 
or carrying away is presented, and failing this element the transac- 
tion would have to be characterized as mere malicious mischief or 
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some equivalent statutory misdemeanor. But the slightest remov- 
al or translation in space of an article in its entirety is a sufficient 
asportation, and itis quite improbable that the heifer could have 
fallen without such a translation taking place. 


Driggers v. State, 118 So. 20, 96 Fla. 232. 
Davis v. State, 122 So. 579, 97 Fla. 987. 


Q. 52. Defendant, who hated dogs, determined to destroy a St. 
Bernard belonging to his neighbor. He accordingly entered the 
neighbor’s yard one night, unleashed the dog, led it away and then 
killed and buried it on his own property. Charged with larceny, 

_ defendant contends that he did not take the dog to keep, to sell, 
or for any other personal advantage. Is this a valid defense? 


A. There is some conflict, particularly in the older authorities, 
as to whether the taking in larceny must be “lucri causa,” which is 
to say, for the benefit of the taker in some fashion, though not 
“necessarily pecuniary. It has therefore been thought in some cases 
that a taking of property merely for the purpose of destroying it 
could be no more than malicious mischief. But the prevailing con- 
ception of the intent requisite to larceny today dispenses with any 
Tequirement of lucri causa so construed. It is sufficient that the 
taker intended to permanently deprive the owner of the possession 
and enjoyment of his property without color of right. 


State v. Sawyer, 110 A. 461, 95 Conn. 34, 13 A.L.R. 139. 
McIntosh vy. State, 180 N.W. 573, 105 Neb. 328, 12 A.L.R. 798. 
6 Cornell Law Q. 434. 


Q. 53. Defendant ordered and obtained five expensive suits of 
clothes from a tailor on credit, stating that he would pay for them 
in sixty days. He had no intention of paying for them, at the time, 
and so stated to several companions shortly before and after the 
transaction. Defendant has never paid, and the companions are 
now willing to testify to the declarations. Is defendant guilty of 
obtaining property by false pretenses? 


A. 1. Not according to the prevailing view. The representation 
must be as to a past or existing fact, rather than as to something 
which may happen in the future. The case stated may be regarded 
as one of a mere promise to do something in the future, giving rise 
merely to a civil cause of action for breach of contract. Were the 
promise coupled with a misrepresentation as to any collateral exist- 
ing fact, however, a different case would, of course, be presented. 

State v. Antoine, 98 So. 861, 155 La. 120. 


People v. Mazeloff, 242 N.Y.S. 623, 229 App.Div. 451. 
But see Com. v. Morrison, 147 N.B. 588, 252 Mass. 116. 
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SECTION 9.—CRIMINAL PROCEDURE 


Q. 54. Defendant, a citizen of the United States, killed another 
citizen.on an American freighter which was in the process of un- 
loading at a port in the Belgian Congo. The ship was attached to 
the shore by cables at a point 250 miles up a river. Whether the 
river was either tidal or salt at this point did not appear. Defendant 
is indicted in the United States District Court for Eastern Pennsyl- 
vania, where he was first brought. Has this court jurisdiction over 
the offense? 


A. Yes. The country under whose flag a vessel sails has juris- 
diction over crimes committed on board, whether by a citizen or 
by a foreigner, and whether the vessel was in territorial waters, on 
the high seas, or in foreign navigable waters at the time subject to 
the following qualification: If the vessel is private, and in a foreign 
port, crimes committed on board and of a character to disturb 
the peace of the port are within the jurisdiction of the foreign coun- 
try. But in the event that the foreign country does not take juris- 
diction, the country of the flag may do so. Jurisdiction to punish 
for offenses committed on American ships “when committed with- 
in the admiralty and maritime jurisdiction of the United States and 
out of the jurisdiction of any particular state * * *” is conferred 
by act of Congress on the federal courts. 


United States v. Flores, 53 S.Ct. 580, 289 U.S. 137, 77 L.Ed. 1086. 
U. S. v. Bowman, 43 S.Ct. 39, 260 U.S. 94, 67 L.Ed. 149. 

71 U. of Pa.Law Rev. 173. 

27 Mich.Law Rev. 706. 

Wiens Case, 7 S.Ct. 385, 120 U.S. 1, 30 L.Ed. 565. 


Q. 55. Defendant purchased wood alcohol in Kings County, N. 
Y., with the intention of selling it for beverage purposes. He 
transported it to New York County, where he bottled and sold 
it to a customer through whom it found its way to Massachusetts 
where some Of it was purchased and used as a beverage by the 
deceased. Can defendant be prosecuted for manslaughter in Kings 
County, New York? 


A. Yes. State courts have in general no extraterritorial criminal 
jurisdiction, and a difficult problem is presented when an offense 
has been committed partly in one state and partly in another. Most 
j-risdictions have adopted the rule that a crime is committed where 
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the criminal act’ takes effect. .-During recent years, however, a 
number of states, including New York, have enacted statutes pro- 
viding that, where crimes are committed in whole or in part within 
the state, the offense shall be punishable therein. The effect is to 
make the.crime punishable in either of two or more states. As 
a practical matter, the state which first takes jurisdiction usually 
prosecutes. In the instant case, given in addition a statute provid- 
ing that, when a crime is perpetrated partly in one county and part- 
ly in another, the venue ‘may be laid in either, defendant would be 
triable in Kings County. 

People y. Licenziata, 191 N.Y.S. 619, 199 App.Div. 106. 

Cf. People v. Werblow, 148 N.E. 786, 241 N.Y. 55. 


People v. Botkin, 64 P. 286, 182 Cal. 231, 84 Am.St.Rep. 39, 
State v. Devot, 242 P. 395, 66 Utah, 319, 43 A.L.R. 532. 


Q. 56. A burglary was committed in New York. The New York 
authorities telephoned to authorities of other states, including Ver- 
mont, to look out for four suspects going toward Rochester, Vt. 
The constable of Rochester and private citizens acting with him 
undertook to arrest without warrant a party of four men, the 
defendants, who were coming along the highway in a livery wagon. 
The defendants demanded to be shown a warrant. The constable 
informed them that he was an officer, and that he arrested them by 
the authority of the state of Vermont. Thereupon the defendants 
refused to submit to arrest and started shooting. They were tried 
on a charge of assault with intent to kill, and defended on the 
ground that they were resisting an unlawful arrest. Was the ar- 
rest unlawful? 


A. No; all that is required of an officer, in making an arrest 
without warrant, is that he shall have reasonable cause to believe 
that a felony has been committed, and that the person whom he ar- 
rests has committed it, and that he give notice of his authority and 
purpose. If the person being subjected to arrest knows that the 
person making the arrest is an officer, it is not even necessary 
for the latter to notify him of that fact. According to the best- 
reasoned cases, it is not necessary for the officer to show his war- 
rant before making the arrest, even if he have one; but it is his 
duty to show the warrant, if it is demanded, after the arrest. It 
is also generally held, and certainly universally practiced, that an 
officer may make an arrest of a fugitive from another state without 
warrant upon telegraphic request, and hold him until a demand for 
extradition arrives. (But see 5 C.J. 410.) The right of arrest and 
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detention in advance of requisition is in many states regulated by 
statute. 


State v. Taylor, 39 A. 447, 70 Vt. 1, 42 L.R.A. 673, 67 Am.St.Rep. 648. 

Burton v. New York Cent. & H. R. R. Co., 38 S.Ct. 109, 245 U.S. 318, 62 L. 
Hd. 320. 

74°U. of Pa.Law Rev. 848. 

23 Mich.Law Rev. 390. 


Q. 57. A, sentenced in New York to an indeterminate term, was 
paroled on condition that he remain in the state. While on parole 
he was arrested by federal authorities and taken to New Jersey 
for a two months’ imprisonment. After his release the Governor 
of New Jersey honored a requisition made by the Governor of 
New York for his extradition. A instituted habeas corpus pro- 
ceedings in New Jersey on the theory that he was not a fugitive 
from New York justice. Should the writ be granted? 


A. No. In order to constitute one a fugitive from justice for 
purposes of interstate rendition, it is not necessary that he 
should have fled from the demanding state to escape punishment, 
but merely that, having committed within the demanding state 
“that which by its laws constitutes a crime, when he is sought to 
be subjected to its criminal process to answer for his offense, he has 
left its jurisdiction and is found within the territory of another.” 
Here A left not voluntarily but under legal compulsion, it is true, 
and there are precedents for the proposition that when a state 
voluntarily surrenders jurisdiction over an individual through ren- 
dition proceedings it cannot, on his release by the favored state, 
have him brought back as a fugitive from justice. But the active 
role or waiver of the state surrendering the fugitive in those cases 
is a factor lacking in the instant case. The mere fact that A left 
New York involuntarily does not preclude his being treated as a 
fugitive. 

Bx parte Cohen, 146 A. 423, 104 N.J.Eq. 560, 29 Columb.Law Rev. 1157. 


Ex parte Youstler, 268 P. 323, 40 Okl.Cr. 273. 
State y. Saunders, 232 S.W. 973, 288 Mo. 640. 


Q. 58. Defendant, who had a long criminal record and against 
whom indictments for assault with intent to murder, drunken driv- 
ing, and carrying concealed weapons were pending at the time, was 
arrested on a charge of vagrancy for which the maximum statutory 
penalty was a $100 fine or six months imprisonment. The court 
first set bail at $10,000, then raised it to $50,000 when defendant 
had produced the $10,000, and stated that if defendant succeeded in 
obtaining that he would raise it, and keep on raising it, until a 
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figure was reached which defendant could not meet. Defendant 
maintains that $50,000 is unreasonable under the circumstances, 
and seeks by habeas corpus to be admitted to bail in a reasonable 
and considerably reduced amount to be fixed by the court. Should 
defendant gain his point? 


A. Yes. The constitutions of the several states, like the federal 
Bill of Rights, guarantee all persons accused of crime the right to 
be admitted to bail before conviction except for capital cases where 
the proof is evident or the presumption great, and further provide 
that bail shall not be unreasonable or excessive. If too stringent 


- requirements regulating the setting of bail are made, either by leg- 


islative action or rule or order of court, the constitutional right is 
violated just as effectively as if bail were refused outright. In the 
instant case the court is entitled to take into account the accused’s 
criminal record, his probable financial means, the likelihood of his 
leaving the jurisdiction, and in.general has a very wide discretion 
with respect to the amount necessary to insure his appearance at 
trial. But it should not, in setting bail on this petty charge, at- 
tempt to insure defendant’s appearance to answer the more serious 
indictments pending, and the motive expressed by the court in the 
instant case reveals an abuse of discretion. 


People ex rel. Sammons v. Snow, 173 N.H. 8, 340 Ill. 464, 72 A.L.R. 798. 
Ex parte Waybourne, 8 S.W.(2d) 679, 110 Tex.Cr.R. 369. 
- State v. Mistich, 161 So. 14, 182 La. 43. 


Q. 59. Defendant was tried for murder. On the first trial the 
jury disagreed. On the second trial, two special venires were ex- 
hausted without securing a jury. Thereupon the court on its own 
motion ordered a change of venue to another county, on the ground 
that “a qualified jury cannot be obtained in this county.” Was 
this error on the part of the court? 


A. No; the general rule is that a change of venue may be had 
upon the motion of the defendant, and some jurisdictions permit 
a change upon motion of the prosecution. It is also generally 
held that the question is one to be determined in the discretion of 
the trial court, when the motion is upon the ground that a fair 
and impartial or qualified jury cannot be obtained. The right of 
the defendant to be tried by a jury of the vicinage means a right 
to be tried by a qualified jury, and it is the duty of the judge to 
see that such a jury is had. If it cannot be obtained in the home 
county, then the case should be transferred to an adjacent county. 


Hewitt v. State, 30 So. 795, 43 Fla. 194. 
State v. Smith, 229 N.W. 51, 201 Wis. 8. 
People v. Lucas, 228 N.Y.S. 31, 131 Misc. 664. 
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Q. 60. Defendant was arrested by a town constable and charged 
before a Justice of the Peace with indecent assault. After a pre- 
liminary hearing the Justice held defendant to answer that charge 
at the coming term of the county court. This occurred in a state 
where prosecution of felonies as well as of misdemeanors may be 
upon information instead of indictment. The district attorney, 
after investigating the case, filed his information in the county 
court charging defendant with rape, based on the same facts as 
presented before the Justice of the Peace. Defendant contends 
that the district attorney has no power to substitute the more 
serious charge for that to which he was held to answer by the 
magistrate. Is defendant correct? 


A. In the absence of a specific state constitutional or statutory 
provision to the effect that a preliminary hearing and holding of 
the accused to answer are conditions precedent to the filing of an 
information by the district attorney, defendant’s claim would be 
without merit. Where the preliminary hearing is required, the 
extent to which the district attorney may depart from the charge 
on which defendant has been held to answer becomes a question 
of construction of the particular state constitutional provision or 
statutory enactment involved. In some states the district attorney 
appears to be bound to the charges on which a defendant is held to 
answer by the magistrate; in several other jurisdictions he may 
depart from them so long as his information is drawn “according 
to the evidence presented” before the magistrate; but in most of 
the jurisdictions where prosecution by information is authorized in 
felony cases, the district attorney is not bound at all. 

People v. Bird, 300 P. 23, 212 Cal. 632. 
State v. Myers, 35 P. 580, 756, 8 Wash. 177. 


State v. Pritchard, 35 Conn. 319. 
42 Yale Law J. 163, 170-174, 


Q. 61. Defendant was under indictment by a grand jury for re- 
ceiving a stolen automobile. He filed a plea in abatement, prior 
to trial, challenging the indictment on two grounds: First, that 
during the time when the grand jury was considering his case it 
permitted a number of persons not members of the grand jury to 
be present while the examination was going on; second, that he 
was required to give testimony before the grand jury. The plea in 
abatement was found by the trial court to be insufficient; the 
court finding, further, that as regards the first point the persons 
who were present! were merely other witnesses, and as regards 
the second point that defendant waived his right not to be required 
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to testify, and gave his statement voluntarily, and also that it did 
not appear that his testimony related to any material fact. Fol- 
lowing his conviction, defendant moved in arrest of judgment that 
the indictment was insufficient, because certain members of the 
grand jury were disqualified. Were any of his objections good? 


A. The first objection was probably well taken. Although the 
courts are not in complete accord on the point, the general ten- 
dency is to insist on the greatest secrecy of proceedings, and to 
preserve the old common-law rule, which required the exclusion of 
all unauthorized persons. The second objection should be held 
to be not well taken. Although the defendant cannot be required 
to testify against himself, there is no reason why a voluntary 
statement made by him should thereafter exempt him from prose- 
cution. Some jurisdictions go so far as to hold that, even though 
the grand jury hears improper evidence, an indictment will not 
be set aside on that account, if it can be shown that there was 
enough proper evidence before the grand jury to support the in- 
dictment. The third objection is not well taken. A motion in 
arrest of judgment serves a very limited function, such as testing 
the jurisdiction of the court over the person or the indictment. 
The qualification of jurors is a matter which should be tested before 
trial by a plea in abatement, and, if not so raised, it is held to be 
waived. 

Com. v. Harris, 121 N.E. 409, 231 Mass. 584. 


Coblentz v. State, 166 A. 45, 164 Md. 558, 88 A.L.R. 886. 
People v. Lauder, 46 N.W. 956, 82 Mich. 109. 


-Q. 62. William Jones was arraigned on an indictment reading 
simply: “The Grand Jury of New York County, by this indict- 
ment, accuse William Jones of the following crime: Murder in 
the first degree, contrary to Penal Law, Section 1044.” Section 
1044 of the Penal Law defines several distinct varieties of first 
degree murder, including unintentional killing while engaged in 
the commission of a felony as well as killing with deliberation 
and premeditation. The district attorney then filed a bill of par- 
ticulars stating “That William Jones, on the 27th day of July, 
1929, at the City of New York in this County, killed Ferdinand 
Smith by shooting him.” A statute purported to authorize just 
such a simplified form of indictment as that above described, and 
further provided that the court should, at the request of the de- 
fendant, direct the district attorney to file a bill of particulars of 
the crime charged. Defendant did not question before trial the 
sufficiency of the indictment or demand any further bill of particu- 
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lars. At the trial, however, defendant contended by various mo- 
tions that this so-called indictment, though complying with the 
form authorized by statute, was not such a written accusation as 
accords with the constitutional rights and guarantees of the ac- 
cused, Is there merit in this contention? 


A. Several states have enacted legislation designed to simplify 
the form of indictment as here. Defendant would undoubtedly 
have been entitled to a more detailed bill of particulars than that 
furnished, but in failing to request it has placed himself in a 
weak position to later complain. While such statutes have given 
rise to some vigorous contrariety of opinion, as witness the dis- 
senting opinions in the New York case cited below, the trend of 
decision appears to be that the constitutional requirement of in- 
dictment is satisfied if the pleading “identifies the charge against 
the defendant, so that his conviction or acquittal may prevent a 
subsequent charge for the same offense; notifies him of the 
nature and character of the crime charged against him to the 
end that he may prepare his defense; and enables the court upon 
conviction to pronounce judgment according to the right of the 
case.” The indictment and bill of particulars may, it seems, be 
read together to determine whether the general requirement of 
the constitutional provision is met, and the bill of particulars thus 
becomes part of the record despite the fact that it was not found on 
the oaths of the grand jury. 

People v Bogdanoff, 171 N.B. 890, 254 N.Y. 16, 69 A.L.R. 1378. 


Com. vy. Howard, 91 N.E. 397, 205 Mass. 128. 


Cf. State v. Van Pelt, 49 S.H. 177, 186 N.C. 633, 68 L.R.A. 760, 1 Ann.Cas. 
495. 


Q. 63. Defendant challenged before trial] the sufficiency of an 
indictment, on which he has since been convicted, because (1) it 
was entitled “State of Oregon” instead of “The State of Oregon” 
as prescribed by statute; (2) the indictment was not endorsed 
as a true bill and signed by the foreman of the grand jury; (3) 
the offense charged in the accusatory part of the indictment was 
“housebreaking” whereas the facts set out in the descriptive part 
of the indictment showed “shopbreaking,” a distinct offense under 
a different section of the code; and (4) because the indictment did 
not conclude with the words: “against the peace and dignity of 
the State.” The court permitted the district attorney to amend 
the indictment by adding the phrase last mentioned, and ruled 
against defendant with respect to all the other points raised. 
Should the conviction stand? 
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A. At common law very elaborate and prolix indi cments were 
used, and many requirements as to the caption, the body, and the 
conclusion were insisted on. The tendency of recent years has 
been to depart from what now seem to have beer, absurd require- 
ments. The test of a valid indictment is now gencrally expressed in 
some such terms as this: “* * * The sufficiency of the in- 
dictment, especially after conviction, is no Icnger tested by the 
nicety of expression once required. If, by fair and reasonable con- 
struction, it alleges every essential element to make out the crime, 
it is sufficient.” 

The first defect objected to goes merely tc form, and being cal- 
culated to mislead no one, does not vitiate the indictment. The 
second defect is fatal where timely objection is made, as indict- 
ments are quite generally required to be so endorsed. The third 
defect should not by itself vitiate an indictment, so long as the de- 
scriptive portion is sufficiently clear, concise, and certain to enable 
a person of common understanding to know the offense charged, 
and to enable the court to pronounce judgment on conviction ac- 
cording to the rights of the case. The fourth defect is an omis- 
sion of what in many jurisdictions is a constitutionally prescribed 
ending. Being matter of form rather than of substance, however, 
. amendment as in the instant case might properly be authorized 
by the court under generally prevailing rules. In view of the 
second defect discussed above, however, the conviction would have 
to be reversed in most jurisdictions. 

State v. Swank, 195 P. 168, 99 Or. 571. 
Dunn y. Com., 79 S.W.(2d) 12, 257 Ky. 702. 
Sanford v. State, 159 So. 271, 26 Ala.App. 31L 


Henry vy. Com., 184 8.W. 870, 169 Ky. 548. 
Guynn vy. Com., 177 S.E. 227, 163 Va. 1042. 


¢ 


Q. 64. Defendant was indicted for violation of a Blue Sky Law 
in selling securities without a license to a number of persons 
named in the indictment “and others.” Objection was made that 
the indictment was bad on account of duplicity. Is the objection 


good? 


A. No; the defect of duplicity arises whenever, in a single count 
in an indictment, there are set out two distinct offenses. In or- 
der that duplicity may be shown, it must appear that there are ac- 
tually two good accusations. If there is only one in fact, al- 
though there is other matter set out in the count which is an in- 
complete statement of an accusation, the latter may be regarded 
as surplusage, and stricken out. In the problem case, however, 
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the offense charged was the sale of “securities,” and it was proper 
to charge and prove the sale of a number of securities, or a number 
of sales of securities. Where the offense consists of a series of 
acts, or several distinct acts, which are properly construed as one 
continuous act or transaction, then they may all be charged in a 
single count. 


State v..Gopher Tire & Rubber Co., 177 N.W. 937, 146 Minn. 52, 
State v. Bolitho, 186 A. 164, 103 N.J.Law, 246. 
Grisson y. State, 43 S.W.(2d) 580, 119 Tex.Cr.R. 494. 


Q. 65. Defendant was charged with violations of the liquor laws 
by five separate indictments. The prosecuting attorney decided to 
enter a nolle prosequi as to four of the indictments, upon defend- 
ant pleading guilty to the fifth. Then one Peter moved for leave 
to appear and prosecute, and objected to the indictments being thus 
disposed of, because he was the complainant and entitled to one- 
half the fines. Should Peter’s motion be granted? 


A. No; in those jurisdictions where the prosecuting attorney 
has power to enter nolle prosequi, final decision to dismiss rests 
with him, and his power cannot be interfered with, even by the 
court. In a number of jurisdictions, the law has been changed 
on this point, and it is now necessary for the prosecuting attorney 
to move for a dismissal, and for the court to grant the motion or 
deny it. As a general rule, the court never inquires further, but 
grants the motion as a matter of course. 5 

See 23 Columb.Law Rev. 683. 


State v. Smith, 49 N.H. 155, 6 Am.Rep. 480. 


Attorney General y. Tufts, 131 N.E. 573, 132 N.B. 322, 289 Mass. 458, 17 
A.L.R. 274. 


People ex rel. Hoyne v. Newcomer, 120 N.B. 244, 284 Ill. 315. 


Q. 66. Jane Smith and John Jones were jointly indicted for the 
murder of William Smith. Each confessed after arrest, attempt- 
ing to minimize his or her role and throw the major part of the 
blame on the other. Jane Smith moved for a separate trial, which 
was opposed by both John Jones and the state. The motion was 
denied. Both testified in their own behalf and Jane Smith repudiat- 
ed her confession, claiming that she had no part in the killing, 
and had in fact tried to prevent it. Jones placed all the blame 
on Jane Smith, representing himself as a blind tool. Both were 
convicted of murder in the first degree, and Jane Smith contends 
on appeal that she has been prejudiced by the refusal of a separate 
trial. Is this ground for reversal? 
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A. Not necessarily, in the aheende of further facts, indicating 
unfairness in the trial. At common law persons jointly indicted 
might be jointly tried unless the court in its discretion ordered 
that each defendant should be tried separately. In all jurisdic- 
tions today the question is still one for the discretion of the trial 
court, subject to certain guiding considerations which may be 
summed up as follows: “Are the circumstances of the case such 
that a jury can weigh properly the testimony produced upon the 
_various issues that may arise in a joint trial?’ The fact that one 
defendant has made a confession that will be admissible against 
himself but not against his codefendant is a circumstance to be 
considered, but only in connection with all the other circumstances 
.of the case. The same is true of the fact that defendants are rely- 
ing upon antagonistic defenses. Courts have differed considerably 
as to the weight to be attributed to particular factors, but a reversal 
for abuse of discretion in this regard is unlikely in the absence of 
manifest prejudice. 


People v. Snyder, 159 N.E. 408, 246 N.Y. 491, 
State v. Klein, 116 A. 596, 97 Conn. 321. 


Q.67. The defendant, through oversight, was never formally 
arraigned, and never pleaded to the indictment. The trial was 
held, however, defendant being present at all times, and no ob- 
jection was made by him until after the verdict had been entered. 
It is conceded that defendant knew the charge which was made 
against him, and that he was permitted to put in his defense just as 
fully and effectively as if he had been arraigned, informed of his 
rights, and his plea entered. Was this a fatal error? 


A. No; although arraignment and plea are essential to due 
process of law, and a right of which defendant cannot be deprived 
by law, still it is a right which may be waived, and under the 
facts as stated it is generally held that, except in capital cases, a 
waiver has taken place. The right cannot be waived by counsel 
in the absence of defendant; but if defendant himself “comes into 
court with his attorney, fully advised of all his rights, and fur- 
nished with every means of making his defense,” he is held to waive 
the right if he does not ask for it. 


Wescoat v. State, 191 N.B. 816, 47 Ohio App. 266. 
Hack vy. State, 124 N.W. 492, 141 Wis. 346, 45 L.R.A.(N.S.) 664, 
State v. McMichael, 23 So. 992, 50 La.Ann. 428. 


Q. 68. Defendant was brought into court for arraignment; the 
indictment was read to him; a true copy was handed to him; he 
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was informed of his various rights; he stated, in reply to questions 
of the court, that_he had no attorney and did not care to have one 
appointed. When he was. asked whether he pleaded guilty or 
not guilty to the charge contained in the indictment, defendant 
refused to make any reply, and the court instructed the clerk to 
enter a plea of “not guilty.” Thereafter the case was set for trial, 
and at the appointed time the defendant, being brought into court 
for trial, stated that he did not wish to be tried, but preferred 
to enter a plea of “guilty.” He was permitted to do so, and the 
court appointed a time for passing sentence upon him. When 
that time came, the court imposed a severer penalty than defend- 
ant expected, and he then stated that he wished to withdraw his 
plea of “guilty,” and plead “not guilty.” The court refused to com-. 
ply with this request. Was this error? 


A. No; the plea of “not guilty” was properly entered in the 
first place, as it is the universal rule, both of the common law and 
of the statutes, that if the defendant stands mute the court shall 
order that a plea of “not guilty” be entered. The court should first 
inquire whether the defendant stands mute because he cannot 
speak, or because he does not understand, and in such cases a 
means of interpretation and expression should be provided. It 
was also a proper exercise of the court’s discretion to permit one 
plea to be withdrawn and another substituted; but, where it ap- 
pears that the defendant is fully advised as to his rights, the court 
is under no obligation to allow the defendant to change his mind 
every time he comes into court, especially where it appears that he 
deliberately waited to find out what punishment the court would 
inflict before making his last request. 

State v. Savage, 76 A. 1078, 79 N.J.Law, 583. 

In re Ernst, 192 N.W. 65, 179 Wis. 646, 30 A.L.R. 681, 
People vy. Dabner, 95 P. 880, 153 Cal. 398. 

Stroshine v. State, 22 P.(2d) 1087, 54 Okl.Cr, 411, 


McMillan v. State, 90 So. 56, 18 Ala.App. 118. 
Cf. State vy. Cochran, 60 S.W.(2d) 1, 332 Mo. 742. 


Q. 69. Defendant is indicted for transporting liquor in violation 
of a state prohibition law. He has previously been convicted in 
the United States District Court of transporting liquor in viola- 
tion of a federal prohibition act, and that conviction was based on 
the identical transaction now in question. Is that circumstance a 
bar to this prosecution? — 


A. Not in the absence of a state statute expressly covering the 
situation and extending exemption. The guaranties against double 
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jeopardy contained in the bills of rights of the federal and state 
constitutions afford no protection to the defendant in this situa- 
tion. For by the prevailing interpretation of these constitutional 
provisions an accused is protected merely against being again 
placed in jeopardy on a charge on which he has previously been in 
jeopardy in the same jurisdiction. Here a single act of transporta- 
tion constitutes a violation of both state and federal penal statutes, 
or two distinct offenses. For purposes of the defense of former 
jeopardy the state courts treat the federal jurisdiction as “foreign” 
or entirely distinct, and vice versa. 


State v. Holesapple, 115 S.H. 794, 92 W.Va. 645. 

State v. Norman, 52 P. 986, 16 Utah, 457. 

12 Cornell Law Q. 212. 

United States y. Lanza,’43 S.Ct. 141, 260 U.S. 377, 67 L.Ed. 314. 


Q.70. Defendants A, B and C desiring a game of penny ante 
poker, A borrowed a pack of cards from X and the three played 
for five hours. Some 75 “pots” were distributed during this con- 
tinuous session. A state penal statute prohibited engaging in a 
“hazard or game on which money or property is bet.” Another 
statute penalized the possession of “dice, playing cards, poker chips, 
roulette wheels, or other apparatus used or intended to be used 
for gambling.” A was indicted in 75 separate counts, each charging 
a separate and distinct violation of the first statute and specifying 
the play of a particular hand for a particular “pot.” He contended 
that all these counts referred to but one continuing offense. Is he 
correct? After a trial and conviction had been had on the first in- 
dictment, could A have been subsequently tried and convicted un- 
der the second statute? 


A. 1. With respect to the first question it is undoubted that the 
legislature might, by appropriate words, make each hand of poker 
played a distinct offense separately indictable and punishable. 
Whether it may be deemed to have done so in the instant case, 
or whether the five hours of play may more properly be regarded 
as a single continuing offense under the statute is an issue on which 
conflicting opinions may be anticipated, but a ruling against de- 
fendant is at least conceivable. 


Johnson vy. Com., 256 S.W. 388, 201 Ky. 314, 35 A.L.R. 86; 37 Harv.Law Rev. 


912. 
In re Snow, 7 8.Ct. 556, 120 U.S. 274, 30 L.Ed. 658. 


2. With respect to the second question, the plea of former convic- 
tion depended.on the “identity” of the offenses. That separate 
statutes are involved, that the offenses bear different names, or 
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that the same evidence will be employed in each trial are incon- 
clusive factors. .Several tests have been suggested for the deter- 
mination of a case of this kind. Perhaps the prevailing one is: 
Would the essential allegations of fact of either indictment, if taken 
as true, support a conviction on the other? By this test defendant’s 
plea of former conviction addressed to the second indictment should 
fail. Another formula sometimes favored inquires “whether the 
facts constitute but a single offense or separate injury to the state, 
though susceptible of being divided into more than one.” Still an- 
other inquires whether either offense is in its entirety an essential] 
ingredient of the other. 


People v. Brannon, 233 P. 88, 70 Cal.App. 225. 

Blockburger vy. U. S., 52 8.Ct. 180, 284 U.S. 299, 76 L.Hd. 306. 
6 So.Cal.Law Rev. 62. 

12 Cornell Law Q. 212, 214, 

40 Yale Law J. 462. 

27 Columb.Law Rey. 324 


Q.71. Before defendant had been brought to trial, the prose- 
cuting attorney discovered an error in the indictment, and en- 
tered a nolle prosequi, in order that a new indictment might be 
prepared. Thereafter the trial commenced upon a new indict- 
ment, the evidence was taken, arguments made, instructions given, 
and the jury retired to deliberate upon its verdict. While the ju- 
rors were out, the defendant procured a large quantity of whisky, 
plied the bailiff with whisky until he was drunk, and then dis- 
tributed whisky to each member of the jury. Before the jurors 
had agreed upon a verdict, the judge discovered what the defend- 
ant had done, and discharged the jury. When the case came on 
for trial again, the defendant objected on the ground that he had 
been once in jeopardy, and assigned in support thereof: (1) The 
entry of a nolle prosequi; (2) the court’s action in discharging 
the jury without his consent, before the jurors had declared them- 
selves unable to agree. Is defendant’s objection good? 


A. No; the first reason assigned is of no weight, as it is general- 
ly conceded that a defendant is not put in jeopardy at least until 
the trial begins, and in some jurisdictions it is held that there is no 
jeopardy until the case is tried upon its merits and submitted upon 
a valid indictment to a properly constituted jury. The second 
point might under proper circumstances be taken advantage of 
by defendant, for jeopardy would no doubt have attached at the 
time when the jury was discharged, and the defendant is entitled 
to their verdict if there is any reasonable chance of getting one. 
However, in the case stated, the defendant had acted in such a 
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manner that he had himself made it impossible for a valid verdict 
to be rendered, and it became the duty of the court to discharge 
the jury. Under such circumstances it is held that there is no 
jeopardy, any more than there would be in a case where, following 
a conviction, the defendant should appeal and secure an order for 
a new trial. 


U.S. v. Perecansky (D.C.) 298 F. 991. 

People ex rel. Stabile vy. Warden of City Prison of City of New York, 95 N.D. 
72Y, 202 N.Y. 138. 

Simmons v. U. S., 12 8.Ct. 171, 142 U.S. 148, 35 L.Ed. 968. 


Q. 72. Defendant was on trial for a felony, and was present 
during the trial until the case was submitted to the jury. He 
was free from custody, however, having been released on bail. 
After the case had been submitted to the jury, defendant ab- 
sented himself and could not be found. The jury agreed upon a 
verdict and expressed their readiness to come into court. The 
court held the jury for 18 hours thereafter, while every effort was 
made to find the defendant. At the end of that time the defend- 
ant still remained in hiding, willfully absenting himself, and the 
court permitted the jury to come in and received the verdict, not 
in defendant’s presence. Defendant assigns error on the ground 
that he was deprived of his right to be present at the trial. Is his 
objection good? 


A. No; the general rule is firmly established that the defend- 
ant has a right to be present at all stages of the trial down to and 
including the reception of the verdict. However, this is a right 
which can be waived, and by willfully absenting himself from 
court, under the circumstances stated, his conduct clearly indicated 
a waiver. : 


State v. Gorman, 129 N.W. 589, 113 Minn. 401, 32 L.R.A.(N.S.) 306, 
Hopt v. Utah, 4 S.Ct. 202, 110 U.S. 574, 28 L.Hd. 262. 
Cason v. State, 111 S.E. 685, 28 Ga.App. 462. 


Q. 73. Defendant objects to the sufficiency of the verdict found 
against him. It was as follows: “Wee the joury, agree and find 
the defendant guilty as charged in the indite and sess his find at 
$100 dollars. Isaa Clouse.” Was the verdict sufficient? 


A. Yes; It was held to satisfy the requirements of the law, in 
the Kentucky case cited below. It is generally held that, if the 
verdict clearly expresses the intention of the jury, so that the 
court can understand it, that is enough. Inaccuracy in language, 
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irregularity, or surplusage are immaterial, if intent to convict 
of the crime charged in the indictment is unmistakably expressed. 


Mitchell v. Com., 51 S.W. 17, 106 Ky. 602, 21 Ky.Law Rep. 222. 
State v. Hicks (Mo.Sup.) 64 S.W.(2d) 287. 


Q.74. Defendant was convicted of using the mails to defraud 
and appealed, assigning as errors certain orders of the trial court 
overruling a demurrer and motion to quash. His conviction was 
affirmed. Defendant then appealed to the District Court, long 
after the trial term at which he was convicted had expired, to be 
released on habeas corpus on the ground that the jury which con- 
victed him had arrived at their verdict by lot, that several were 
prejudiced against defendant, and that one of their number had 
received from an outsider information harmful to defendant. De- 
fendant’s affidavits disclose that this misconduct on the part of 
the jury was known to him prior to the expiration of the trial term. 
Should defendant’s application be granted? 


A. No. Habeas corpus is not a substitute for direct appeal, and 
may not be used to correct irregularities, however serious, which 
occur in the course of a criminal trial if an adequate method of 
correction is available. Defendant, during the term at which he 
was tried and convicted, could have dismissed his appeal, or ob- 
tained permission of the appellate court to leave it pending, and 
in either event applied to the trial court for a new trial upon the 
ground now sought to be raised. Defendant’s allegations, if sub- 
stantial, would have been grounds for setting the verdict aside. 
The writ of habeas corpus serves the more limited purpose of 
testing the regularity of process and the jurisdiction of the court or 
person under whose orders a petitioner is held. 

Friedberg v. United States (C.C.A.) 69 F.(2d) 170. 


SINE v. McGourin, 31 §.Ct. 44, 218 U.S. 442, 54 L.Ed. 1101, 21 Ann.Cas. 


Cf. Ex parte Nielsen, 9 S.Ct. 672, 131 U.S. 176, 33 L.Ed. 11& 
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SECTION 1.—NOMINAL DAMAGES 


.1. D entered into a contract with P, giving it exclusive repre- 
sentation for the sale of D’s make of automobiles in a designated 
territory, and attached to the contract was a schedule of the cars 
to be furnished by D to P for sale during the year covered by the 
contract, 125 cars to be sold at retail and 21 at wholesale. P per- 
formed the terms and conditions of the contract up to January 20, 
1923, but on that date D, without P’s consent, broke the contract 
and entered into a new and similar contract with another compa- 
ny to sell D’s automobiles in the territory covered by P’s con- 
tract, which contract operated to deprive P of its representation. 
Thereafter D ceased to do business with P. The contract provid- 

ed that either party thereto might cancel the same by five days’ 
written notice. On January 22, 1923, D had given P such notice. 
Can P be awarded more than nominal damages? 

. 425 
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A. On principle, it would seem that plaintiff should be able to 
recover substantial damages, if more than trifling actual damage 
can be shown. The fact that defendant had power to terminate 
the contract by notice does not make the contract of no substan- 
tial effect. Substantial damage may have occurred between the 
time of the breach and the time when notice was to take effect. 
On construction of a contract terminable at any time, see Wilson 
v. Studebaker Corporation of America (D.C.) 240 F. 801. But see 
Chevrolet Motor Co. v. McCullough Motor Co. (C.C.A.) 6 F.(2d) 
212, holding that only nominal damages may be assessed in such 
a case. See note, criticizing the Chevrolet Case, in 26 Columb. 
Law Rev. 360. 


Q.2. A carrier negligently delays the carriage of a passenger 
one hour. The passenger sues the carrier, alleging inconvenience 
as an element of damage, and proves that, as a result of the delay, 
he was compelled to wait on a station platform for one hour, and 
arrived at home an hour later than the scheduled time. Is plain- 
tiff’s inconvenience a proper element of compensable damage? 


A. If so, it cannot be considered as a proper basis of more than 
very small damages, on the showing of no more facts than these. 
“Mere inconvenience may be ground for damage, if it is such as 
is capable of being stated in a tangible form, and assessed at a 
money value.” Baltimore & O. R. Co. v. Carr, 17 A. 1052, 71 Md. 
135. In the case of a delay of two hours, the plaintiffs being 
healthy young women and showing no unusual results of the de- 
lay, the court said: “All the facts, taken together, show that the 
inconvenience suffered by them, of which the law can take notice, 
was very slight, and may be fully compensated with a very small 
sum.” Dalton et al. v. Kansas City, Ft. S. & M. R. Co., 96 P. 475, 
78 Kan. 232, 17 L.R.A.(N.S.) 1226, 16 Ann.Cas. 185; 68. Univ.Pa. 
Law Rev. 367. 


SECTION 2.—CONSEQUENTIAL DAMAGES; PROFITS 


Q. 3. D contracted to purchase a quantity of journal bearings of 
P, to be manufactured according to specifications furnished by D. 
After partial performance by P, D repudiated contract. P placed 
the manufacture in hands of a subcontractor. As soon as P learned 
of D’s repudiation of his contract, P cancelled its contract with 
subcontractor. May P, in action for breach of contract, recover spe- 
cial damages to the amount of its liability to subcontractor? 
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A. “Where the making of the subcontract was a natural mode 
of performance under the circumstances, or was actually contem- 
plated by the parties, the terms of the subcontract should be ad- 
missible. The facts of the instant case seem to bring it within 
this rule. A further objection was urged by the instant case to 
permitting the plaintiff’s claim, on the ground that he could not 
show satisfaction to the subcontractor of the subcontractor’s 
claim. The weight of authority, however, does not make this a 
condition to recovery.” Note in 24 Columb.Law Rev. 542, 543, on 
Quaker Metal Co. v. Standard Tank Car Co. (Del.Super.) 123 A. 
131. In the Quaker Metal Co. Case, recovery of such special dam- 
ages is denied. 


Q. 4. H & Co. were millers, and ran their mill by a steam engine. 
The crank shaft of their engine broke, and the mill suddenly came 
to a standstill. They sent the broken shaft by D, an express com- 
pany, to J & Co., to serve as a pattern for a new one. By the 
fault of D the shaft was not delivered promptly, and the mill was 
kept standing idle. Can H & Co. recover from D for the loss of 

‘profits which they would have made if the new shaft had been pro- 
cured on time? 


A. No; but, if the carrier had been properly notified that a loss 
of profits would result from the delay, he would have been answer- 
able. It did not appear that D knew that the mill was dependent 
on the shaft. The extent of liability for consequences cannot be 
more than the parties can be presumed to have had in contempla- 
tion at the time of making the contract. ; 


Hadley v. Baxendale, 9 Exch. 341. 
Champion Ice Mfg. & Cold Storage Co. y. Pennsylvania Iron Works Co., 67 
/ N.E. 486, 68 Ohio St. 229. 

Globe Refining Co. v. Landa Cotton Oil Co., 23 S.Ct. 754, 190 U.S. 540, 47 
L.Ed. 1171. 

See article, ‘(Consequential Damages in Contract,” Bauer, 80 U. of Pa.Law 
Rev. 687 (1932); “‘Comtemplation Rule as a Limitation upon Damages for 
Breach of Contract,” McCormick, 19 Minn.Law Rev. 497 (1935); 46 Harv. 
Law Rev. 696; 23 Georgetown Law Rev. 550; 3 Uni. Chicago Law Rev. 
144, Extent of liability in tort and contract; 46 Yale Law J. 84. 


Q. 5. D contracted to lend P $1,000 on January 1, 1937, at 5 per 
cent. interest, for one year. When making the contract, D knew 
that, if he did not advance the money on the date stated, a mort- 
gage for $1,000 was likely to be foreclosed on P’s property. On 
said Jan. 1, 1937, D refuses to lend P the $1,000. “As a result, P 
being unable to get the money, the mortgage is foreclosed, great- 
ly to the loss of P. May P be awarded more than nominal dam- 
ages? 
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A. Yes; the damage brought about by the foreclosure. was in 
the contemplation of the parties at the time of the making of the 
contract to lend the money. “To entitle any one to recover more 
than nominal damages for a breach of contract to loan money to 
pay incumbrances, it is necessary, not only to allege and prove the 
contract to loan the money, and its breach, and that the person 
who agreed to make the loan knew the purpose for which it was to 
be used, and the necessity therefor, but also that the land was lost 
to the owner by reason of such liens or incumbrances, and without 
his knowledge, and solely through the fault of the person who was 
to loan the money, or, if the landowner had notice of the neglect 
or refusal to loan the money, that it was at such a time as to de- 
prive him of the opportunity to procure the money elsewhere, and 
pay said liens or incumbrances, or redeem the land, if sold.” Lowe 
v. Turpie et al., 44 N.E. 25, 47 N.E. 150, 147 Ind. 652, 37 L.R.A. 
233. See Milbourn v. Buzzard, 252 P. 15, 123 Okl. 89; Murphy v. 
Hanna, 164 N.W. 32, 37 N.D. 156, L.R.A.1918B, 135, and cases 
therein cited. See note, 5 Minn.Law Rev. 311, “Lost profits as an 
item of damages for failure to loan money.” 


SECTION 3.—CERTAINTY OF PROOF 


Q.6. D sold dressed turkeys to P for use as food in the board- 
ing house that P conducted for college students, with knowledge 
on the part of D that the turkeys when delivered should be sound, 
wholesome and fit to be eaten. These turkeys were served at a 
Sunday dinner about the middle of October to 70 boarders. P and 
almost all her boarders became sick as the result of eating the tur- 
key meat. Next day, only 25 of the boarders returned to be served. 
P continued her business for the remainder of the college year 
with only 30 boarders. P’s student waiters tried by solicitation 
to induce boarders who left to return, but without success. There 
was a finding of fact that the repute of P’s boarding house was 
good until the Sunday in question, that thereafter the repute was 
bad, that this reputation became general among students at the 
college, that this bad repute was a direct result of serving the said 
turkeys, that P’s weekly profit per boarder was about $2, and 
that, if she can recover in an action at law, she is entitled to $2,- 
000 damages for loss of profit from said Sunday until end of col- 
lege year about June 15. There was also finding of fact that P 
was entitled to $200 for permanent injury to reputation of her 
boarding house, and $100 for personal injury resulting from her 
own illness. Should judgment be entered for $2,300? 
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A. On principle, yes. Prospective profits are not always denied 
as uncertain,or speculative. Profits here cannot be said, as a mat- 
ter of law, to be speculative, although they could not be ascer- 
tained as definitely as would, in many cases, be possible. Hawkins 
v. Jamrog, 277 Mass. 540, 179 N.E. 224, 79 A.L.R. 979. Mathema- 
tical accuracy of proof is not required. “There may be elements 
which can be determined only by approximation, and which may 
be in some degree contingent or matter of opinion; and yet the 
damages as a whole may be measured by a standard as definite 
as that by which in the nature of things courts and juries must 
be guided in reaching results in many instances.” Randall v. Peer- 
less Motor Car Co., 99 N.E. 221, 229, 212 Mass. 352, 380. 


SECTION 4.—ENTIRE AND PROSPECTIVE DAMAGES 


Q. 7. D, in 1887, placed piling in the Mississippi river opposite 
P’s farm, which turned the current from its natural course and up- 
on P’s land, washing away the shores thereof. P brought action 
in 1895, and recovered a judgment, which was satisfied. In that 
action, prospective damages were not claimed nor assessed. Four 
more acres since that time have been washed away, and this ac- 
tion is brought to recover damages therefor. Is judgment in the 
prior action a bar to this action? 


A. No. “The adjudged cases are agreed as to the abstract rule 
that, where the injury wholly accrues and terminates when the 
wrongful act causing it is done, there can be but one action for the 
redress of the injury; but, where the injury is in the nature of a 
continuing trespass or nuisance, successive actions may be main- 
tained for the recovery of the damages as they accrue. In the ap- 
plication of the rule, however, the authorities are somewhat con- 
flicting. * * * The acts of the defendant, in placing and main- 
taining thé piling in the river, whereby the water, logs, and ice 
were driven upon the shore of the plaintiff’s land, were in the 
nature of a continuing trespass or nuisance, and * * *  suc- 
cessive actions may be brought for the damages as they accrue.” 
Bowers v. Mississippi & R. R. Boom Co., 81 N.W. 208, 78 Minn. 
398, 79 Am.St.Rep. 395. See Kelley v. City of Cape Girardeau, 72 
S.W.(2d) 880, 228 Mo.App. 865. From this it logically follows 
that the measure of damages, in such an action as this, cannot in- 
clude prospective damages. See “Damages from Anticipated In- 
jury to Land,” McCormick, 37 Harv.Law Rev. 574. See, also, 21 


Columb.Law Rev. 825. 
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SECTION 5.—AVOIDABLE CONSEQUENCES 


Q. 8. D failed to supply to P certain silk on credit, as required 
by a contract between P and D. After thus breaking the contract, 
D offered to supply the silk for cash, P refused the offer, and 
sues for breach of contract. Can P recover for damage that he 
could havé avoided by accepting D’s offer? 


A. Not if P had the cash, or if an acceptance of D’s offer would 
not have amounted to an accord and satisfaction of the previous 
breach. P should have accepted the offer, thus mitigating damages. 
Payzu, Ltd., v. Saunders, [1910] 2 K.B. 581, commented upon in 
note, 33 eet bese Rev. 856, 863. Accord: N. B. Borden & Co. 
v. Vinegar Bend Lumber Co., 62 So. 245, 7 Ala.App. 335. As in- 
dicated by latter case, a contrary rule “would enable the injured 
party to adopt a course, possibly dictated by a desire to injure 
another, rather than to save himself.” Contra: Frohlich v, In- 
dependent Glass Co., 107 N.W. 889, 144 Mich. 278. 


Q.9. P leases a house to D for $90 a month for one year. At 
the end of 3 months, D quits the premises and wrongfully refuses 
to pay rent. P does not accept a surrender of the premises. May 
P recover for rent that thereafter falls due, if P could have avoided 
loss by exercising reasonable diligence in attempting to lease to 
another tenant? 


A. Courts have followed two methods of deciding this question, 
with opposite results. If a court regards P’s action as one for 
damages for breach of contract, P is held to be under a disability 
to recover for such damage as he could reasonably have avoided. 
Marling v. Allison, 213 Ill.App. 224; Roberts v. Watson, 195 N. 
W. 211, 196 Iowa, 816. If a court considers P’s action as strictly 
one for rent reserved, and not for damages, the landlord is under 
no disability to recover for such damage as he could have avoided. 
Harmon v. Callahan, 214 Ill.App. 104; White v. Smith, 8 OhioApp. 
0G. 


' SECTION 6.—LIQUIDATED DAMAGES, PENALTIES, AND 
ALTERNATIVE AGREEMENTS 


Q. 10. A lease provided that, if lessee should become bankrupt, 
lessor should have an immediate right of entry, and that, if les- 
sor entered, “the lessee shall pay to the lessor the difference be- 
tween the reasonable rental value of said premises for the balance 
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of the term hereof at the time of such termination, and the aggre- 
gate rental and other charges to be paid to the lessor by the lessee 
hereunder during the balance of the term hereof,” Is this a valid 
stipulation? 


A. In the absence of statute, it is valid, as it is a provision for 
fair compensation for such damage as is likely to occur, and indeed 
for damages certain to occur if the lessee becomes bankrupt and 
therefore unable to pay the rent: Wm. Filene’s Sons Co. v. Weed 
et al., Receivers, 38 S.Ct. 211, 245 U.S. 597, 62 L.Ed. 497. But, un- 
der a statute (Civil Code of California, §§ 1670, 1671), making pro- 
visions for liquidated damages, as well as penalties, void, except 
in the case where “it would be impracticable or extremely diffi- 
cult to fix the actual damage,” it has been held that the provision 
was void. Moore v. Investment Properties Corporation (C.C.A.) 
71 F.(2d) 711, annotated, 24 Cal.Law Rev. 222, (1936) where the 
decision is criticized. See Penal Sanctions for Breach of Contract, 
34 Columb.Law Rev. 1101 (1934). 


Q.11. A promises to build for B a house of certain specifica- 
tions, in consideration of which B promises to pay A $20,000 if the 
house is compléted by October 1, 1926, or $15,000 if it is complet- 
ed between October 1 and the close of November 1, 1926, or $10,- 
000 if it is completed between November 1 and the close of De- 
cember 1, 1926. Is this agreement valid as to the amounts so 
stated? 


A. In order to determine whether the agreement is valid, it must 
first be determined whether this is a mere alternative agreement, 
or an agreement for liquidated damages, or an agreement for a 
penalty. It is argued by some:lawyers that this is a valid alter- 
native agreement, permitting A to perform in any one of three 
different ways, and giving B a corresponding right to pay in dif- 
ferent respective sums, according to the time of performance by 
A. In support of this contention, it is asserted that A legally ful- 
fills his obligation by completing the house within any one of the 
three periods stated, and that, by paying A for such completion 
under the contract, B discharges his only duty. 

It is difficult to sustain such an agreement as being one for liq- 
uidated damages, if we consider $20,000 as the principal sum in- 
tended to be paid by B to A, and the reductions for later dates of 
completion as being sums of $5,000 liquidated damages for each 
period of delay, for usually no such amount of damage is likely 
to occur to B from such delay. Therefore, if the question were 
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brought up squarely whether this provision was for liquidated 
damages or for a penalty, it would probably be/held to be a penalty, 
and therefore unenforceable as to the reductions. 

As between an alternative agreement and a penalty, there is 
very good reason for calling this an agreement for a penalty. Hav- — 
ing been effectually barred from enforcing penalties cloaked as 
liquidated damages, many business concerns have adopted this 
scheme of concealing an agreement for a penalty as one for an al- 
ternative agreement. The same undesirable and oppressive rem- 
edy is shown as was present in the stipulation for a penalty, veiled 
as liquidated damages. In support of this, it seems necessary to 
analyze the agreement and to learn its true import. May it not 
be said that, if the contract and surrounding circumstances show 
that the real intent of the parties is that the house be finished on 
the earliest of the stated dates and compensated for in the largest 
amount, the deductions to be made for delay, if unreasonable, are 
in the nature of penalties? See Goodyear Shoe Machinery Co. v. 
Selz, Schwab & Co., 41 N.E. 625, 157 Ill. 186; 3 Williston Contracts 
(Rev.Ed.) §§ 781, 782, 784. 


SECTION 7.-CONTRACTS TO CONVEY LAND 


Q. 12. D contracted to convey to P good title to a certain lot 
of land, but, finding that he could not make out good title, offered 
P his election, either to take title with its faults or to rescind, P 
brings action for damages for breach of contract. May P recover 
for loss of his bargain? 


A. Yes; according to the weight of American authority. Plum- 
mer v. Rigdon, 78 Ill. 222, 20 Am.Rep. 261. Contra: Flureau v. 
Thornhill, 2 Wm.Bl. 1078, 96 Eng.Repr. 634; Allen y. Anderson, 
2 Bibb.(Ky.) 415. 

Under the English rule no compensation is allowed for loss of 
the bargain, where the vendor, acting in good faith, is unable to 
convey a good title. This exceptional rule is due to the difficulties 
of showing good title. 21 Law Notes, 237; Civ.Code Cal. § 3306. 


SECTION 8.—CONTRACTS TO SELL PERSONALTY 


Q. 13. A contracted to buy an engine from B, to be shipped from 
Chicago to A in North Dakota. A notified B not to ship the en- 
gine and to cancel the order. B nevertheless shipped the engine 
to A. 
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(1) Can the price be recovered by B? 
(2) If not, can B include in the damages the cost of shipment 
and tender to A? 


A. Ordinarily the price cannot be recovered as the measure of 

damages, unless the title to the goods has passed to the purchas- 
er. but under the Uniform Sales Act, if the goods cannot readily 
be resold at a reasonable price, the seller may tender and recover 
the price. ; 
. According to the better view, upon repudiation by the buyer, 
the seller should desist from further performance, which would 
enhance the damages. But some courts hold that the seller may 
ship the goods, even after notice of repudiation, and hold the buy- 
er liable for loss suffered by the fall in price and additional trans- 
portation charges. Compare Hart-Parr Co. v. Finley, 153 N.W. 
- 137, 31 N.D. 130, L.R.A.1915E, 851, Ann.Cas.1917E, 706, with Bar- 
ber Milling Co. v. Leichthammer Baking Co., 116 A. 677, 273 Pa. 
90,°27 ALL, R. 1227, 


SECTION 9.—CONTRACTS FOR SERVICES 


Q. 14. P, an attorney, contracts to represent D throughout a 
certain proceeding for $500. When about half of the work of P 
is completed, D discharges P without proper cause. P brings ac- 
tion for $500. What is the measure of damages for the breach? 


A. According to the weight of authority, plaintiff may recover 
$500. “If he is discharged from the employment before the serv- 
ice is completed, he may recover the whole sum, * * * because 
of the manifest impossibility of making an apportionment of the 
services and compensation, when the parties themselves by their 
contract expressly abstained from making any, and may in fact 
be said to have agreed that none should be made.” City of De- 
troit v. Whittemore, 27 Mich. 281; Dorshimer v. Herndon, 153 
N.W. 496, 98 Neb. 421; White v. American Law Book Co., 233 
P. 426, 106 Okl. 166. 

Some courts hold that, inasmuch as the client always has the 
power to discharge the attorney and even the right to do so, the at- 
torney cannot recover on the contract of employment at all, but 
that he can recover on a quantum meruit. Lawler v. Dunn, 176 
N.W. 989, 145 Minn. 281. See notes, 20 Columb.Law Rev. 792, 
and 14 Columb.Law Rev. 597, 
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SECTION 10—BUILDING CONTRACTS 


Q.15. D contracted to build a house for P, according to certain 
specifications. D broke his contract by poor materials or poor 
workmanship, as a result of which the building, as finished, is 
inferior to the building contracted to be erected. What is the meas- 
ure of P’s damages? 


A. If it is reasonably practicable and economically worth doing 
so, P may properly make the expenditures necessary to alter the 
building and bring it up to conformity with the plan and quality 
contracted for, and may recover for such expenditures; or, if he has 
not yet made such expenditures, P may recover for such reason- 
able expenditures as he will have to make for said purpose. Mc- 
Kegney v. Illiriois Surety Co., 167 N.Y.S. 843, 180 App.Div. 507. 
But, if the defect cannot be remedied without an expenditure un- 
reasonable and disproportionate to the end, P may recover the dif-: 
ference between the value of the building as D has constructed it 
and what its value would have been if D had built according to 
contract. Walsh v. Cornwell, 172 N.E. 855, 272 Mass. 555. See 
McCormick on Damages, pp. 648, 649. 


SECTION 11—FOREIGN EXCHANGE 


Q. 16. In 1914, D, an American corporation, borrowed of P, a 
Russian corporation, 750,000 rubles, then worth about $390,000 in 
American money. Later in the same year, when the money fell 
due, the 750,000 rubles were worth $375,000. Early in 1919, when 
action is brought in a court in the United States, for the nonpay- 
ment of the rubles, the exchange rate has so greatly changed that 
the 750,000 rubles would be worth only $105. At the time when 
judgment is rendered, late in 1919, the exchange value of the 750,000 
rubles is only $95. How much may P recover? 


A. According to the rule applied in some English and a majority 
of American cases, P could recover $375,000, the amount being cal- 
culated according to the exchange rate on the day of the breach, 
if the amount was to be paid in foreign currency in the United 
States. Owners of S. S. Celia v. Owner of S. S. Volturno; [1921] 
L.R. 2 App.Cas. 544, 37 Law Q.Rev. 38; Simonoff v. Granite City 
National Bank, 116 N.E. 636, 279 Ill. 248; Hicks v. Guinness, 46 
S.Ct. 46, 269 U.S. 71, 70 L.Ed. 168. The principle is that the 
loss of P occurs at the date the contract is broken, just as it does 
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when a tort is committed, and P’s claim is for the amount of the 
loss valued in our money at that time. Am. L. Inst. Restatement, 
Conflict of Laws, § 423. But, if the obligation is to pay foreign 
money in a foreign country, since obligor owed obligee no duty un- 
der our law and mis duty under foreign, law is not increased or de- 
creased by the fact that action is prenehe in our courts, the rate of 

exchange at time of action measures the damages. Die Deutsche 
Bank Filiala Nurnberg v. Humphrey, 47 S.Ct. 166, 272 U.S. 517, 71 
L.Ed. 383. See article, Drake, “The Proper Rule in Fluctuating Ex- 
changes,” 28 Mich.Law Rev. 229. 

According to the rule laid down in some other ‘English and 
earlier American cases, whether the sum is payable in this country 
or elsewhere, P could recover only $95, the court applying the ex- 
change rate on the date of judgment. Kirsch & Co. v. Allen, Hard- 
ing -& Coe.,.Lid., 122 LT. 159; Lee v. Wilcocks, 5 Serg. & R.(Pa.) 
48. See note, 43 Harv.Law R. 1307. 


/ 


SECTION 12.-CONVERSION 


Q.17. Plaintiff placed cotton in warehouse of G., to be there 
stored and kept by him till he was directed to sell it. Without fur- 
ther notice from plaintiff, G shipped it to L, who sold it, believing it 
had a right to do so as cotton factor of G, to defendant, who pur- 
chased it on the faith that L had the right to sell it. What is the 
measure of damages in an action against defendant for the conver- 
sion? 


A. The general rule of the common law is that the measure of 
damages for conversion is the value of the article at the time of the 
conversion. Hurd v. Hubbell, 26 Conn. 389. As to stocks and 
sometimes to other property of fluctuating value, a number of courts 
place the measure of damages at the highest market value between 
the time of the conversion and the time of the trial. Potts v. Pax- 
ton, 153 P. 957, 171 Cal. 493; 4 Cal.Law Rev. 246. 

Inasmuch as, under the “highest intermediate value” rule, the 
plaintiff might delay the trial over a long period and thus speculate 
on the condition of the market, the rule has, in New York and 
some other jurisdictions, been changed to substantially the follow- 
ing rule: “The proper measure of damages for the conversion of 
cotton, which is subject to depression and inflation of price in the 
market, is the highest price for which the same grade of cotton 
has been sold between the time of the conversion and a reasonable 
time after notice to the owner of such conversion; in other words, 
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the price at which the owner might have replaced the cotton with- 
in a reasonable time.” Newburger Cotton Co. v. Stevens et al., 267 
S.W. 777, 167 Ark. 257, 40 A.L.R. 1279, on which see note, 39 
Harv.Law Rev. 124, which very properly says: “The present case, 
however, is one of a very small group of decisions extending the 
more satisfactory New York rule to other than stock cases.” See 
19 Columb.Law Rev. 379; 12 N.Y.U.Law Q.Rev. 240 (1934), Meas- 
ure of damages on conversion of securities, 


SECTION 13—-DAMAGE TO PERSONALTY 


Q.18. A sues B for damages to his automobile, caused by B’s 
negligent collision therewith. What is the proper measure of dam- 
ages? 


A. The usual measure is the difference in value just before and 
just after the injury, subject, however, to the proviso that, if the 
property can be repaired at a less expense than the diminution in 
value, the measure of damages is the reasonable cost of repairs. 
If defendant can show that the diminution in value would be less 
than the cost of repairs, he can limit the damages to such diminu- 
tion. Rhodes v. Firestone Tire & Rubber Co., 197 P. 392, 51 Cal. 
App. 569. The plaintiff may also recover for the temporary loss 
of use while being repaired. Dettmar v. Burns Bros., 181 N.Y-S. 
146, 111 Misc. 189; 34 Harv.Law Rev. 330; Maryland Refining Co. 
v. Duffy, 220 P. 846, 94 Okl. 16, 35 A.L.R. 52. 


SECTION 14.—TRESPASS TO LAND 


Q.19. D, an oil company, negligently trespasses upon land of 
P, and drills thereon a test well, in order to determine the exist- 
ence and extent of oil deposits. Before the test, P ’s land could 
have been sold for a large sum, because it was supposed to be good 
oil land; but D’s test showed that, as oil land, it was worthless. 
What is the measure of damages? 


“A. There is a conflict in the authorities. In Humble Oil & Refin- 
ing Co. v. Kishi (Tex.Com.App.) 276 S.W. 190, it was held that 
there could be a recovery of damages in the sum of $37,500. for 
the lost speculative value; but in Martel v. Hall Oil Co., 253 P. 
862, 255 P. 3, 36 Wyo. 166, 52 A.L.R. 91, P recovered only nominal 
damages, the court citing with approval the note, “What Protection 
has a Landowner Against a Trespass Which Merely Destroys the 
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Speculative Value of his Property,” by Leon Green, 4 Texas Law 
Rev. 215 (1926), in which it is pointed out that such a measure 
of damages as that allowed in the Kishi Case might be in excess 
of that allowed even for a wilful trespass. See notes: Loss of 
speculative value caused by disclosure of unknown facts, 36 Yale 
Law J. 1167 (1927); and Damages for exploratory trespasses in 
the oil fields, 48 Harv.Law Rev. 485 (1935). See, also, as treat- 
ing the courts’ tendency to be more severe against wilful or reck- 
less tortfeasors or contract-breakers than against merely negligent 
tortfeasors or accidental or negligent contract-breakers, the articles: 
“The Degree of Moral Fault as Affecting Defendant’s Liability,” 
Bauer, 81 U. of Pa.Law R. 586 (1933); and “The Degree of De- 
fendant’s Fault as Affecting the Administration of the Law ot 
Excessive Compensatory Damages,” Bauer, 82 U. of Pa.Law R. 
583 (1934). 


SECTION 15.—PERSONAL INJURIES 


Q. 20. D negligently causes personal injuries to P, who is con-, 
ducting a small tailor shop and clothing store, in which P employs 
one tailor and one clerk. The injuries prevent P’s working during 
four months and diminish his capacity to work during the future. 
On the trial, P proves that his gross receipts in his business during 
the year prior to his injury amounted to $3,300. It is proved that 
the gross receipts of the business during the four months of P’s ° 
absence amounted to only $200. No evidence is offered to show 
how much P’s own efforts have produced, how much capital is in- 
vested in the business, or how much the expenses of the business 
have been or now are, P proves that his physical condition dur- 
ing the first month after the injury was so serious that he hovered 
between life and death and suffered great mental distress, for 
which he seeks to recover. During the first week after the injury, 
P was attended by an unlicensed osteopath, whom P paid $40 for 
his services. P seeks to recover the $40. P seeks to recover for 
a drug bill of $7, a hospital bill of $600, and a surgeon’s bill of 
$500, all being admitted to be reasonable charges not yet paid by 
P. For what elements of damage may P recover? 


A. P has failed to prove the amount of his loss of earnings or of 
earning capacity, having offered no evidence of the value of his 
services as separated from the earnings of his capital or of his 
servants. Loss of profits may be shown only in so far as they de- 
pend upon personal efforts of the plaintiff. Mahoney v. Boston 
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Elevated R. Co., 108 N.E. 1033, 221 Mass. 116; Fredhom v. Smith, 
259 N.W. 80, 193 Minn. 569; 20 Minn.Law Rev. 91 (1935). P may 
recover for mental suffering as a result of physical damage to his 
person. (Canning v. Inhabitants of Williamstown, 1 Cush.[ Mass.] 
- 451). P can recover for his expenditure for treatment by an un- 
licensed chiropractor if such treatment would seem proper to a 
reasonably prudent person. Allen v. Durham Traction, 56 S.E. 
942, 144 N.C. 288. P may recover for the reasonable charges in- 
curred in effecting a cure, although he has not yet paid any of 
them. It is sufficient that he has incurred liability. Stoudemire v. 
Davis, 94 So. 498, 208 Ala. 495. 


f 


SECTION 16—FRAUD AND DECEIT 


Q. 21. Ames made a contract with Brown for the purchase of a 
tract of land in California of ten acres area. Brown falsely repre- 
sented that the land was good raw orange land, and also suitable for 
raising walnuts, and was worth $1,000 per acre. The contract price 
was $500 per acre, but, if as represented, the land would have been 
worth $800 per acre. The land was underlain with rock, and was 
worth only $100 per acre. Ames paid $1,000 down and agreed to 
pay the balance in annual installments. Ames discovered the fraud 
a few days after the contract was made, and declared that he would 
make no more payments to Brown. Brown declared the contract 
terminated on account of Ames’ anticipatory breach. Ames brings 
suit for deceit against Brown, claiming $10,000, the difference be- 
tween what Brown said the land was worth at $1,000 an acre and 
what it was actually worth, plus the $1,000 already paid down. 


A. It would seem that Brown’s assertion that the land was worth 
$1,000 an acre was either mere “puffing,” or a statement of opinion, 
for which he could not be held liable. His representation as to the 
character of the land was definite, and was more than ‘“‘puffing” or 
mere statement of opinion. Such a representation was a fraud and 
actionable. If Ames had elected to stand on the contract, and had 
paid all of the consideration, he might in some states have recov- 
ered, on each acre, the difference between $800, the value if as rep- 
resented, and $100, the actual value of each acre, or a total of $7,000 
on the contract. 

The measure of damages by the majority view, if there was intent 
to deceive, is the difference between the actual value of the prop- 
erty and the value it would have had, if as represented, even though 
greater than the consideration paid. According to the minority 
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view, however, Ames could recover the amount that he had lost 
by the deal, the amount that he was out of pocket by reason of the 
contract, which would be the difference between the $5,000 paid 
and the $1,000 that the land was actually worth. As he is not su- 
ing on the contract, but in tort, much is to be said, on principle, 
for this minority view. Smith v. Bolles, 10 S. C395 1320.9 125, 
33 L.Ed. 279; 14 Harv.Law Rev. 454. 

If Ames had brought an action to rescind, he could have been 
placed in statu quo, which would here mean that he could recover 
the $1,000 already paid and compel Brown to take back title, if title 
had passed. In urging his own power to terminate the contract for 
nonperformance by the defrauded party, and thus to defeat Ames’ 
~action, Brown is not within his rights, according to the weight of 
authority. Contra: Olson v. Northern Pac. Ry. Co., 148 N.W. 67, 
126 Minn. 229, L.R.A.1915F, 962, criticized in note, 9 Minn.Law 
Rev. 143. 

But Ames cannot rescind the contract and sue for misrepre- 
sentations at the same time. 32 Mich.Law Rev. 113. Thus he 
cannot recover both the $1,000 already paid and the $7,000 or $4,000 
damages for loss resulting from the deceit, under one of the two 
rules followed in such actions. Either he rescinds and recovers 
only the $1,000 paid, or he affirms the contract and sues for $7,000, 
which is the amount recoverable according to the weight of au- 
thority. In the latter event, as already indicated, he would get 
only $4,000, according to the minority view that he is merely en- 
titled to recover the amount he has lost by the deceit, rather than 
the value of the bargain which he supposed he was getting. 
Morey v. Bovee, 25 P.(2d) 2, 218 Cal. 780; Williston, Contracts, 
§§ 1392, 1514, 1524; 38 Harv.Law Rev. 523; 28 Ill.Law Rev. 1050. 


SECTION 17.—DEATH BY WRONGFUL ACT 


Q.22. P brings action against D for wrongfully causing the 
death of A, P’s husband. A had deserted P five years before his 
death and had, during that period, given her no support. May 


damages be assessed for loss of support? 
i 


A. This depends upon the wrongful death statute of the state. If 
the statute provides only a survival of the action of the deceased for 
the personal injury to him, only such damages can be allowed as the 
deceased suffered in his lifetime. Ramsdell v. Grady, 54 A. 763, 97 
Me. 319. If the statute creates an entirely new cause of action, al- 
lowing loss of support,as an element of damages, the plaintiff may 
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recover for such loss. Hegerich v. Keddie, 1 N.E. 787, 99 N.Y. 258, 
52 Am.Rep. 25. The basis of estimating damages under the usual 
wrongful death statute is the probable pecuniary value of the life to 
the dependents, which includes protection, support, and companion- 
ship, but not solace for mental anguish, grief, and bereavement. 
Redfield v. Oakland Consol. St. Ry. Co., 42 P. 822, 1063, 110 Cal. 
277; In re Ricommi’s Estate, 197 P. 97, 185 Cal. 458, 14 A.L.R. 509. 
The fact that A had deserted and failed to support P does not, 
as a matter of law, deprive P of all right to recover for loss of 
support; but it may greatly reduce the damages for such loss. 
Alabama Co. v. Brown, 92 So. 490, 207 Ala. 18; Davis v. United 
States National Bank of Indiana Harbor at East Chicago, 186 N.E. 
339, 98 Ind.App. 580; 2 Uni. Pittsburgh Law Rev. Le 30 Ill. Law 
Rev. 243; 29 Id. 470; 16 Minn.Law Rev. 409. 
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SECTION 1.—GENERAL CHARACTERISTICS OF EQUITY 


Q.1. A, a baseball player of exceptional ability, had contracted 
to play for D Club during the current season, and, unless released, 
to play only for that club during the following season at a salary 
to be determined by the parties. The provision for the follow- 
ing season was not enforceable at law. P Club, which knew of 
the terms of A’s contract, induced A to contract to play for it 
during the following season; but before that season opened, A 
repudiated his contract with P Club and agreed to play again for 
D Club. Can P Club have A enjoined from playing for D Club? 


A. No; the conduct of P Club in inducing A to violate his 
agreement with D Club was contrary to good conscience, even 
though that agreement was legally unenforceable, and such con- 
duct will lead a court of equity to refuse its affirmative relief to 
P Club to enable it to secure the benefits of such conduct, under 
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the maxim that, “He who comes into Equity must come with 
clean hands.” For historical and practical reasons equitable re- 
lief is not demandable as a matter of strict right, but is granted 
in the discretion of the court, exercised in accordance with general 
principles which have been established by precedents. Many of 
these principles have been stated in the form of maxims, such as 
that above quoted, but the maxims, while they may be useful as 
memory aids, are too general to be accurate statements of the 
principle. 

Weegham v. Killefer (C.C.A.6th Cir.) 215 F. 289, L.R.A.1915A, 820. 

Edwards v. Allouez Min. Co., 38 Mich. 46, 31 Am.Rep. 301. 

See Pound, “On Certain Maxims of Equity,” Cambridge Legal Essays, 259. 


See Pound, “The Decadence of Equity” (1905), 5 Columb.Law Rev. 20. 
36 Harv.Law Rev. 221; 35 Harv.Law Rev. 754. 


Q. 2. Plaintiff sued to enjoin defendant from infringing plain- 
tiff’s trademark for shoes. The answer alleged that the statement 
of the trademark that plaintiff’s shoes were made in X, a city which 
had a reputation for the making of fine shoes, was false. Should the 
injunction be granted? 


A. No; the test to determine whether plaintiff comes into equity 
with clean hands is whether the decree will aid him in reaping the 
benefits of his misconduct. To protect a trademark which mis- 
leads the public as to a material matter would be to aid in further- 
ing the wrong. It is immaterial that the misconduct has not in- 
jured the defendant. 


Coleman, Burden & Warthen Co. vy. Dannenberg Co., 30 S.B. 639, 103 Ga. 
784, 41 L.R.A. 470, 68 Am.St.Rep.-143. 
MacRae v. MacRae, 294 P. 280, 37 Ariz. 307. 


See 27 Columb. Law Rev. 325; 42 Harv.Law Rev. 4388; 15 Va.Law Rev. 274: 
Temple Law Q. 220. 


Q.3. H conveyed land to W. After W died, H recorded a deed 
purporting to reconvey the land to him, and thereafter sold the 
land to D. W’s will devised the land to P, who offered the will 
for probate five years after the death of W and then sued H and 
D to cancel the deed of reconveyance for the reason that W’s 
signature thereto was a forgery. The court found that the deed 
was forged, and that the statute of limitations had not barred 
the relief, and rendered a decree for P. Should the decree be af- 
firmed on D’s appeal? 


A. No. Where there is a statute of limitations affecting suits 
in equity, they are barred by the termination of the statutory 
period, but equity may find, even before the expiration of the 
period that plaintiff has been guilty of such laches as to preclude re- 
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lief. The chief factor in detGrminthe laches is prejudice to other 
parties by reason of the delay. Here P’s failure promptly to as- 
sert his claim has permitted a sale to D which will greatly prejudice 
the latter if the deed is now cancelled. 


Dickinson v. Norman, 263 S.W. 387, 165 Ark. 186, 
DeHuy v. Osborne, 118 So. 161, 96 Fla. 485. 
See note 79 U.Pa.Law Rev. 341. 


Q: 4. D was operating a factory which emitted fumes and dust 
to such an extent as to amount to a nuisance. P sued for an in- 
junction to restrain the nuisance and the lower court rendered 
a decree which required D to install specified apparatus which the 
court found, on conflicting evidence of experts, would eliminate 
the nuisance, and restrained D from permitting fumes and dust 
to escape in such quantities as to amount to a nuisance. Was the 
decree proper in form? 


A. No; .the effect of the decree is to require D to perform specific 
acts which may not be sufficient to relieve him from the general 
prohibition against a nuisance. The practice of the English 
Court of-Chancery to frame in the negative form a decree intended 
to require affirmative acts has been repudiated in recent years 
in both England and this country. But in some cases, such as 
the one under consideration, the use of the negative form has the 
distinct advantage of leaving the choice of means to accomplish 
the result ordered to D. 


Northwood v. Barber Asphalt Paving Co., 85 N.W. 724, 126 Mich. 284, 54 
L.R.A. 454. 

See Klein, “Mandatory Injunctions,” 12 Harv. Law Rev. 95; note 25 Mich. 
Law Rev. 169. 


= 


Q. 5. P sued D on a negotiable promissory note which D had 
executed, payable to A, and which A had assigned to P after its 
maturity. D’s answer alleged that, before the assignment of the 
note, A had been enjoined from transferring any of his property. 
P demurred to the answer. What ruling? 


A. Demurrer sustained. “Equity acts in personam, not in rem,” 
by which is meant that its decree merely commands or forbids the 
doing of an act, it does not affect the common law rights and 
obligations of the parties. P got good title to the note, though 
he might be held for contempt if he had known of the injunction. 


Southard v. Latham, 188 P. 205, 18 N.M. 503, 50 L.R.A.(N.S.) 87L 

Winston v. Westfeldt, 22 Ala. 760, 58 Am.Dec. 278. 

Contra: Wilson yv. Bryan, 142 S.E. 491, 195 N.C. 360 (sale of land). 

See Cook, “The Powers of Courts of Equity,” 15 Columb.Law Rev. 87; 
Hohfeld, “Relations between Law and Equity” (1913) 11 Mich.Law Rev. 
537, 550, 551; Fundamental Legal Conceptions, 115, 129. 
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Q.6. A brought suit in X state to enjoin prosecution of action 
at law begun against him in Y state by B, and obtained a tempo- 
rary injunction. Relying on this, A did not appear in the action 
in Y state, and B obtained judgment there by default. Thereafter 
the court in X state dissolved the temporary injunction as having 
been improvidently granted, and B brings an action in X on his 
judgment. A defends on the ground that the judgment was in- 


valid. Is the defense good? 
‘ 


A. No; the temporary injunction merely rendered B subject to 
punishment for contempt, if he disobeyed the injunction. It did 
not affect the jurisdiction of the court in state Y. If the tem- 
porary injunction had been made permanent, the court of equity 
in X state could have enjoined the action at law on the judgment 
obtained in Y state, and, if there were a statute in X permitting 
equitable defenses in actions at law, the defendant in the action in 
X state could have pleaded the injunction as a defense, so long 
as it remained in force. After it had been dissolved, because there 
was no equity against recovery in the action at law, there could 
be no defense to the action on the judgment obtained in Y state, 
based on the injunction in X. 

Platt: v. Woodruff, 61 N.Y. 378. 


Beekman Lumber Co. v. Acme Harvester Co., 114 S.W. 1087, 215 Mo. 221, 
affirmed 32 S.Ct. 96, 222 U.S. 300, 56 L.Ed. 208. 


SECTION 2.—-GENERAL SCOPE OF EQUITY JURISDIC- 
TION 


Q. 7. P sued to restrain D from selling P’s car to enforce a statu- 
tory lien, alleging that D claimed a lien for more than the amount 
due. D did not question the jurisdiction of the court by demurrer 
or answer, but denied that his claim exceeded the amount actual- 
ly due. Should the court determine the issue raised? 


A. The remedy at law is clearly adequate and in those cases it is 
ordinarily said that the court of equity lacks jurisdiction. If the 
term “jurisdiction” is used in its strict sense of power to decide 
the controversy, the court must refuse to act. But it is generally 
held that the existence of an adequate remedy at law does not de- 
prive equity of the power to give relief that is otherwise available, 
but only affects the propriety of giving the relief. -In these cases, 
the court of equity need not raise the question if the defendant fails 
to do so, and any right of the defendant to legal relief, or a trial 
by jury, has been waived by him. But the court may raise the 
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objection to preserve the distinction between law and equity, 
which is more than a right of the parties to the suit. 

Thurber Art Galleries v. Rienzi Garage, 122 N.B. 863, 288 Ill. 35. 

In re Sawyer, 8 8.Ct. 482, 124 U.S. 200, 31 L.Hd. 402. 


Twist v. Prairie Oil & Gas Co., 47 S.Ct. 755, 274 U.S. 684, 71 L.Hd. 1297. 
See 27 Columb.Law Rev. 66; 14 Minn.Law Rey. 685; 36 Yale Law J. 148. 


Q. 8. P had sued D in Texas to foreclose a mortgage on Texas 
land. D had filed a cross-action in that suit seeking the cancella- 
tion of the mortgage and the notes secured thereby, and also the 
cancellation of other notes and mortgages on Minnesota lands, for 
false statements made in Minnesota to induce the execution of 


-the instruments. All of the parties were domiciled in Minnesota. 


P now sues in Minnesota to enjoin the prosecution of the cross- 
action in Texas for the reason that all of the witnesses, as well 
as the parties, are domiciled in Minnesota, and the trial of the is- 
sues in Texas would impose an undue burden on P. Can the relief 
be granted? 


A. A court of equity, acting in personam, has power to enjoin 
parties subject to its jurisdiction from suing in foreign courts. 
The power should be reluctantly exercised, because many courts 
refuse to. heed such foreign injunctions and the result is an un- 
seemly conflict of jurisdiction. Here the hardship to both parties 
from a trial of the issue of fraud in Texas may justify the injunc- 
tion, in spite of that reluctance. The fact that there is a ‘suit 
pending in Texas ought not to affect the question materially, since 
P had to sue there, and all substantial issues will be determined 


‘in the Minnesota suit. 


Child vy. Henry, 236 N.W. 202, 183 Minn. 170. 

Carpenter, Baggott & Co. v. Hanes, 77 S.E. 1101, ‘162 N.C. 46, Ann.Cas. 
1915A, 832. 

See Foster, “Place of Trial; Interstate Application of Intrastate Methods of 
Adjustment,” 44 Harvy.Law Rev. 41; note 15 Minn.Law Rev. 83. 


Q.9. P sold to D a half interest in a pedigreed stallion by a 
contract providing that D should have the use of the stallion in 
California for two years and then should ship him to P in Ken- 
tucky. At the end of the two years, D refused to ship the stallion 
to Kentucky, and P sued D in New York, where personal jurisdic- 
tion over D was obtained, to compel D to ship the stallion to 
Kentucky. Can the relief be granted? 


A. Yes. It has been argued that the court cannot order the 
doing of affirmative acts outside of its own jurisdiction, but such 
powers have been frequently exercised. The power ought to be 
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used only in cases of necessity, since its exercise may lead to pos- 
sible conflicts with the law or courts of the state where the acts 
are to be done, and since the enforcement of the order would be 
impossible if the defendant left the jurisdiction of the court. 
Madden v. Rosseter, 187 N.Y.S. 462, 114 Mise. 416, affirmed 187 N.Y.S. 943, 
196 App.Div. 891. 
Vineyard Land & Stock Co. v. Twin Falls Salmon River Land & Water Co. 
(C.C.A.9th Cir.) 245 F. 9. 
Gunter y. Arlington Mills, 171 N.E. 486, 271 Mass. 314, 71 A.L.R. 1348. 
See Beale, “The Jurisdiction of Courts Over Foreigners,’ 26 Harv.Law Rev. 
283; Messner, “The Jurisdiction of Courts of Equity Over Persons to Com- 
pel the Doing of Acts Outside the Territorial Limits of the State,” 14 Minn. 
Law Rev. 494. 


Q.10. D owns a large tract of semiarid land in the state of Y. 
For the purpose of cultivating this land, D constructed an irriga- 
tion canal, drawing the water from the Colorado river at a point 
in the state of X. At the time of a heavy flood the canal broke 
through its banks, and in consequence a large quantity of water 
continually flows through the opening and across the state bound- 
ary, flooding the land of P in the state of Y. D made no effort 
to restore the stream to its original channel, with the result that 
P’s land is under water. P and D are both residents of the state 
of Y. Can P obtain an injunction against D in the United States 
District Court in Y state? 

A. Yes; a court of equity can order a person subject to its 
jurisdiction to do acts with reference to a res situated outside of 
the jurisdiction. Under facts similar to those stated the federal 
Circuit Court of Appeals sustained an injunction restraining D 
from permitting water to flow onto P’s land because actions at law 
for damages to the land were local actions, and that relief could 
only be obtained where the injured land was located, and the rem- 
edy at law would not have been as practical and efficient as the 
remedy by injunction. In this case the negative decree avoids 
any possible conflict with the foreign law,-since it leaves D free 
to accomplish the result by the use of any means which will be 
legal. 


Salton Sea Cases (C.C.A.9th Cir.1909) 172 F. 792. 


Q.11. A, while mentally competent, contracted to sell to B 
Blackacre, which is situated in a state other than the domicile of 
A; conveyance to be made in three months. In a suit against 
A for specific performance of that contract, brought in the state 
of A’s domicile, it is proved that since the execution of the con- 
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tract A has become insane. What relief can a court of equity 
of that state grant to B? 


A. A suit by B against A for specific performance of the con- 
tract is within the jurisdiction of the court of equity in the state 
where A is domiciled, although the land is situated elsewhere. 
Equity, in granting specific performance, generally acts in person- 
am, and not in rem, 1.e., by directly decreeing transfer of the legal 
title. Even if there were a statute in the state of A’s domicile, 
authorizing a court of equity to transfer title to land by its decree, 
it could not make a decree in that state effective to pass the title 
to land located out of the state. The insanity of A deprives him 
of capacity to execute a valid conveyance, and therefore equity will 
not order him to do it, so that the court cannot give to B any effec- 
tive relief in that suit, though it may enjoin any conveyance by A 
to anyone else, and any interference by him with the possession 
of B until a conveyance can be made. 

Milkman y. Ordway, 106 Mass. 282. 
Morgan v. Bell, 28 P. 925, 3 Wash. 554, 16 L.R.A. 614. ; 
O. W. Kerr Co. v. Nygren, 130 N.W. 1112, 114 Minn. 268, Ann.Cas.1912C, 


538, é 
Gardner y. Ogden, 22 N.Y. 327, 78 Am.Dec. 192. 


Q.12. P and D are tenants in common of a dairy farm which 
is situated partly in state X and partly in state Y. Because of 
the location of the buildings and of the only source of water sup- 
ply, the portions in the different states cannot be equitably divided 
without destroying the use as a dairy farm, which is the chief 
value of the land. P sues D in state X for a partition by sale. 
The court gets personal jurisdiction over D. Can the relief. be 
granted? 


A. Apparently no court of equity has undertaken to partition 
land located in another state. Though the decree in partition 
operated in personam by ordering an exchange of conveyances, 
the determination of the division to be ordered required the send- 
ing of commissioners appointed by the court upon the land and 
that could not be done if the land was not within the court’s ju- 
risdiction. No court has apparently had to deal with the ques- 
tion where the land ought to be partitioned as one tract and was 
situated in different states. 

The reason for the rule does not apply to a partition by sale 
and the court might use the device adopted on foreclosure of mort- 
gages of interstate railroads by ordering the sale of the portion 
in the state and requiring the parties to convey the part in the 


448 EQUITY § 2 


other state to the same purchaser. If, as has been held, the court 
lacks jurisdiction in the strict sense, no relief could be given, 


Bowden v. Ide, 138 A. 190, 48 R.I. 441. 
Wimer v. Wimer, 5 S.B. 536, 82 Va. 890, 3 Am.St.Rep. 126. 
Muller y. Dows, 94 U.S. 444, 24 L.Ed. 207. 


|] 
SECTION 3—CONTRACTS WHICH ARE SPECIFICALLY 
ENFORCEABLE 


Q. 13. D gave to P an option under seal to purchase Blackacre’ 


for $10,000, the instrument reciting that a consideration of one 
-dollar had been paid for it. Before the expiration of the option, 
D notified P that he withdrew it, and then P gave the required 
notice of acceptance of the option and sued for specific perform- 
ance. It was shown that no consideration was in fact paid. Should 
the contract be enforced? 


A. Generally equity follows the law in determining whether a 
contract is valid, but it does not enforce a promise made without 
consideration even though it is under seal. Nor does the mere 
recital of the payment of a nominal consideration which was not 
in fact paid, make the contract specifically enforceable. But here 
the option was binding at law, since it was made under seal, and 
the exercise of the option resulted in a binding bilateral contract 
which may be specifically enforced in equity. 


Thomason v. Bescher, 97 S.B. 654, 176 N.C. 622, 2 A.L.R. 626. 

Morrison vy. Johnson, 181 N.W. 945, 148 Minn. 348. 

But compare Real Hstate Co. of Pittsburgh v. Rudolph, 153 A. 488, 301 Pa. 
502, holding the recital of payment of $1 consideration ‘cannot be contra- 
dicted. 

See Pound, “Consideration in Equity,” 13 Il.Law Rev. 667. 


Q. 14. P and D executed a preliminary memorandum of contract 
for the sale of land for $35,000, of which $15,000 was to be paid 
in cash and the balance to be secured by mortgage for five years. 
It was also provided that the parties were to agree on the part of 
the cash payment to be made when the contract was signed, bal- 
ance of that payment to be made on conveyance of title. Is the 
contract specifically enforceable? 


A. Probably not, on ‘authority. It is frequently said that there 
must be greater certainty in the terms of the contract to make it 
specifically enforceable than is required to make a contract bind- 
ing at law. In some cases the distinction may be sustained for 
the reason that law might ascertain the damages resulting from 
the breach, while some of the terms were indefinite. But here, it 
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would seem that there would be no difficulty, since the court could 
order the conveyance and, by the terms of the contract, the cash 
payment would then all be due. 


Ansorge vy. Kane, 155 N.D. 688, 244 N.Y. 395. 
See Pound, “The Progress of Equity,” 33 Harv.Law Rev. 420, 433; note 12 
Cornell Law Q. 867; note 28 Columb.Law Rev. 71. 


Q. 15. A conveyed to B a tract of land lying between A’s factory 
and a navigable river, and as part of the consideration therefor B 
agreed to construct a wall along the river bank to protect A’s 
factory from floods. After receiving possession of the land B re- 
fused to construct the wall. Is A entitled to specific performance? 


A. Yes; there has been some tendency for courts to adopt a 
rule that building contracts either will or will not be enforced, 
but on principle the right to specific performance of such contracts 
should be determined by the application of the ordinary principles 
of equity governing the remedy of.specific performance. If the 
plaintiff can have the work done by another, his remedy at law 
is adequate. In the case stated here, A could not go on the land 
of B to construct the wall, no money he can recover from B will 
enable him to get the protection he contracted for, and equity 
should require specific performance by B. The difficulty of the 
court’s supervision of the performance by B is not great enough 
to require the denial of the relief, in view of the injustice to A if 
it is not granted. 


Gloe v. Chicago, R. I. & P. R. Co., 91 N.W. 547, 65 Neb. 680. 

Beck v. Allison, 56 N.Y. 366, 15 Am.Rep. 430. 

Jones y. Parker, 40 N.B. 1044, 163 Mass. 564, 47 Am.St.Rep. 485. 
See note 1 Minn.Law Rev. 169. 


Q. 16. In the city of X there were two street railroad systems, 
operated respectively by A Company and B Company. As a con- 
dition to the renewal of their franchises for a term of 20 years, the 
city council required them to grant transfers from one system to 
the other, and to operate through cars over certain routes com- 
prised in part by the lines of both companies. To carry out the 
condition the companies entered into a contract whereby the A 
Company agreed to construct certain additional lines to connect 
with the lines of B Company and to operate its cars on other lines 
on specified schedules, which would enable them to connect with 
those operated by B Company. Thereafter A Company refused 
to perform the contract, and B Company sues for specific per- 
formance of both the agreements relating to construction and those 
relating to operation. Should the relief be granted? 

BaAL.PRoB.LAW (2p Ep.)—29 
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A. Yes; ordinarily specific performance of a contract calling 
for continuous affirmative action will not be decreed, because the 
court cannot undertake the supervision of the acts required by the 
decree. But there is no lack of jurisdiction to compel the perform- 
ance of such contracts, and where the public has an interest in 
the performance of the contract sufficient to justify the court in 
devoting the necessary time to the supervision of the enforcement 
of the decree, specific performance should be granted. 

Union Pac. Co. y. Chicago, R. I. & P. R. Co., 16 S.Ct. 1173, 163 U.S. 564, 41 


L.Ed. 265. 
Joy v. St. Louis, 11 S.Ct. 248, 138 U.S. 1, 34 L.Ed. 843. 


Q.17. D leased a hotel to P for a term of ten years, and gave 
an option to renew the term at a rental to be fixed by arbitration. 
Relying on the option, P made elaborate improvements on the 
building, and then D refused to appoint an arbitrator as required 
by the contract, or to renew the lease. Can P have specific per- 
formance? § 


A. Yes. Ordinarily equity will not enforce a contract for ar- 
bitration, for historical reasons and because of its inability to 
make the parties agree. But where there has been such perform- 
ance in reliance on the contract as will result in gross injustice 
if the provision is not enforced, equity will give relief, not by re- 
quiring arbitration, but by determining the question itself. 

Young v. Nelson, 209 P. 515, 121 Wash. 285, 30 A.L.R. 568. 

Castle Creek Water Co. v. City of Aspen (C.C.A.8th Cir.) 146 F. 8, 8 Ann. 
Cas. 660. 

See Simpson, “Specific Enforcement of Arbitration Contracts,” 83 U.Pa. 
Law Rey. 160. 

Cf. United States Arbitration Act, 9 U.S.C. §§ 1-15 (9 U.S.C.A. §§ 1-15), 


and similar state statutes providing for enforcement of arbitration con- 
tracts. 


SECTION 4.—INADEQUATE LEGAL REMEDY FOR 
BREACH OF CONTRACT 


Q.18. <A believes that a new industry will be located in a certain 
section of the city, which will enhance the value of building lots 
in that section. As a speculation he contracts to buy from B three 
vacant lots. Later B refuses to perform, and A sues for specific 
performance. B defends on the ground that the X Realty Com- 
pany owns a large number of lots in that immediate vicinity, any 
of which can be bought at a price already fixed by that company, 
and that A has, therefore, an adequate remedy at law. Is the de- 
fense good? 

BaL.PRoB.LAw (2p Ep.) 
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A. Theoretically the defense is well taken, but as a result of his- 
torical development it is generally stated that any tract of land is 
unique, so that the recovery of damages for breach of a contract 
to convey it is not an adequate remedy. In a few cases specific 
performance of a contract for the sale of land has been refused, 
on the ground that the purchaser intended to resell at a profit, 

Kitchen v. Herring, 42 N.C. 190. } 
Hazelton v, Miller, 25 App.D.C. 337. 


Schmid v. Whitten, 103 S.E. 558, 114 S.C. 245. 
See 18 Harv.Law Rev. 625. 


Q. 19. V and P enter into a written contract for the sale to P of 
the timber standing on V’s land, P agreeing to cut and remove the 
timber during the six months next following the conveyance of 
the timber. P intends to sell the logs on the open market. Before 
he has begun the cutting, V notifies him that he will not convey 
the timber, and P brings a suit for specific performance. V demurs 
to the bill. What should be the ruling of the court? 


A. The demurrer should be sustained. Here there is no reason 
why the remedy at law is not adequate; the logs were to be re- 
sold within a limited time, and recovery of the difference between 
the market value during that time and the cost of the standing 
timber, plus the expense of marketing it, would make P whole. 
The fact that the sale of the standing timber was a sale of an in- 
terest in realty should not affect the ruling. The test should be 
whether the remedy at law is adequate, without regard to the tech- 
nical nature of the subject-matter of the contract as realty or per- 
sonalty. If the time within which the timber was to be removed 
was so long that the damages were conjectural, and therefore in- 
adequate, the contract should be specifically enforced. It is on 
this ground that cases allowing specific performance of sales of 
standing timber can be supported, although some of them are also 
based on the ground that they involve an interest in realty. 

Stuart v. Pennis, 22 S.E. 509, 91 Va. 688. 
Paddock y. Davenport, 12 S.H. 464, 107 N.C. 710. 


Omaha Lumber Co. vy. Co-operative Investment Co., 133 P. 1112, 55 Colo. 


271. 
See Scott, “Specific Performance of a Contract to Sell Standing Timber,” 


17 Ky.Law J. 48. 


Q. 20. S,a wholesale dealer, agrees to sell to B, a retailer, a car- 
load of sugar, to be delivered at the end of three months. When 
the time for delivery arrives, the market price of sugar has doubled, 
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and S has become insolvent, but has enough sugar in his warehouse 
to fill the order. B sues S for specific performance, alleging that 


_ his remedy at law is inadequate, since a judgment against § could 


not be collected. Should the relief be granted? 


A. It has sometimes been said by courts that the insolvency of 
the defendant establishes the inadequacy of the remedy at law, since 
a judgment for damages is worthless as a matter of fact, if it can- 
not be collected. Other courts have said that the remedy.at law, 
to be adequate, need not be collectible; that all remedies, equitable 
as well as legal, are apt to prove unenforceable in the particular 
case. All recognize that the insolvency of the defendant is a cir- 
cumstance to be considered in determining whether a court of eq- 
uity will exercise its discretion in favor of granting the relief. In 
this case there is no ground for specific performance, except the 
insolvency of the defendant. Until the right to such relief arises, 
the buyer has no equitable right in the specific sugar in $.’s ware- 
house. After the insolvency, it is the policy of equity to treat 
equally all creditors who have no specific equities or liens. So that 
in this case specific performance ought to be refused as giving an 
undue preference to B, even though the insolvency makes the 
remedy at law inadequate. 


Chafee v. Sprague, 13 A. 121, 16 R.I. 189. 

Hogg v. McGufiin, 68 S.E. 41, 67 W.Va. 456, 31 L.R.A.(N.S.) 491. \ 

McNamara v. Home Land & Cattle Co. (C.C.) 105 F.. 202. 

Geo. HE. Warren Coal Co. v. Black Coal Co., 102 S.E. 672, 85 W.Va. 684, 
15 A.L.R. 1083. . 

Horack, Insolvency and Specific Performance, 31 Harv.Law Rev. 702. 

Careers “Adequacy of Ineffective Remedy at Law,” 16 Minn.Law Rev. 


Q. 21. By a written contract, a mining company agreed to sell 
to a smelting company 100,000 tons of ore at a fixed percentage of 
the current market price of the metal produced therefrom, deliv- 
eries to be made at fixed periods during the year. After the min- 
ing company had refused to make further deliveries under the con- 
tract, the smelting company sues for specific performance, and 
shows that the mining company is the only producer of ore of that 
kind, and that certain elements therein are necessary to enable the 
smelting company to continue the operation of its smelter. Shall 
the relief be granted? 

A. Yes; a contract for the sale of chattels may be specifically 
enforced, if, under the circumstances, the recovery at law of dam- 
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ages for its breach would be an inadequate remedy. Under the ~- 
facts shown here, the damages recoverable would not be an ade- 
quate remedy. Even if the loss suffered from closing the smelter 
could be recovered as special damages, the amount of that loss 
could not be accurately ascertained. : 


Texas Co. v. Central Fuel Oil Co., 194 F. 1, 114 C.C.A. 21, 
Curtice Bros. y. Catts, 66 A. 935, 72 N.J.Bq. 831. 
See 20 Mich.Law Rev. 543. 


Q. 22. D contracted to sell to P sixty shares of the stock of a 
corporation engaged in manufacturing airplanes. The stock was 
not listed on any stock exchange, and had not acquired any es- 
tablished market price by sales otherwise. Can P have the con- 
tract specifically enforced if D refuses to perform? 


A. Yes, according to the weight of authority. It is generally 
held that a contract for the sale of corporate stock will be specifical- 
ly enforced if its value is not readily ascertainable, without re- 
quiring proof that the stock in that particular corporation is 
desired for some special reason, such as control. 


General Securities Corp. v. Welton, 135 So. 329, 223 Ala. 299, 
Waddle vy. Cabana, 114 N.B. 1054, 220 N.Y. 18. 
See 27 Yale Law J. 845; 49 Harv.Law Rev. 122. 


SECTION 5.—THE STATUTE OF FRAUDS AND aoe 
PERFORMANCE 


Q. 23. V orally contracted to sell a house and lot to P, and gave 
P permission to take possession immediately. P moved into the 
house the next day and lived there for six months, not paying any 
rent or making any improvements. V then refused to perform 
the contract. Can P have a decree for specific performance? 


A. It depends on the jurisdiction. The statute of frauds re- 
quires contracts for the sale of lands to be in writing and in four 
states no part performance takes the case out of the statute. In 
England and some of the states, possession under the contract 
is sufficient part performance, since it unequivocally refers to 
some contract between the parties with reference to that land. In 
other states, there is no part performance unless there have been 
acts in reliance on the contract which will result in loss if the 
contract is not enforced. Others have variations of these dif- 
ferent principles. Since the possession here is beneficial to P, 
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he could have specific performance only in those jurisdictions 
which follow the English rule. 


Franklin y. Matoa G. M. Go., 158 F. 941, 86 C.C.A. 145, 16 LRA.(N.S.) 381, 
14 Ann.Cas. 302. 

Collins v. Leary, 77 A. 518, 77 N.J.Hq. 529. 

Baldridge y. Centgraf, 108 P. 88, 82 Kan. 240. 

Williams y, Carty, 91 N.B. 392, 205 Mass. 396. 

Notes, 19 Cal.Law Rev. 70, 78; 101 A.L.R. 923, Oral land contract, part per- 
formance. 


Q. 24. P was the owner of eight lots in a block of thirty-two. 
He alleged that D had orally promised to him a one-sixteenth 
overriding royalty on all of the oil and gas produced from the 
block if P would obtain for D leases on all of the lots in the block, 
and that he had fully performed his part of the agreement, and D 
had drilled wells on the premises which were producing. D denied 
the making of the agreement and pleaded the statute of frauds, 
since the royalty right was an interest in lands. Assuming that 
the court found the contract was made, as P alleged, can it be 
specifically enforced? 


A. Not in jurisdictions following the English requirement of 
unequivocal reference to the contract, since the rendition of the 
services does not indicate any such contract was made. Relief 
could be given under the irreparable injury theory, however, since 
P cannot now be restored to his former position. The objection to 
this doctrine, when the contract is disputed, is that it nullifies the 
policy of the statute to require written evidence. 


Danciger Oil & Ref. Co. v. Burroughs (C.C.A.10th Cir.) 75 F. (2a) 855. 
Burns v. McCormick, 135 N.E. 278, 233 N.Y. 230, 

Henry Jennings & Son v. Miller, 85 P. 517, 48 Or. 201. 

See Pound, “Progress of Equity,” 33 Harv.Law Rev. 929, 933. 


Q. 25. P took possession of land under an oral contract to pur- 
chase it from V, and made valuable improvements thereon, but 
repudiated the contract after the price of land in that vicinity had 
fallen. Can V have the contract specifically enforced? 


A. It is generally said that only the party who has partly per- 
formed the oral contract may have it specifically enforced, since 
the other party has not been prejudiced by action under the con- 
tract. But surrender of possession by the vendor, especially if ac- 
companied by circumstances showing prejudice to him if the con- 
tract is not enforced, ought to be sufficient. It has been held that, 
where the purchaser has performed sufficiently to be entitled to en- 
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force the contract, the vendor may, since the remedy of specific 
performance ought to be mutual. 


Alexander v. Alexander, 124 A. 523, 96 N.J.Da. 10. 

Andrew v. Babcock, 26 A. 715, 63 Conn. 109. 

Palumbo y. James, 164 N.B. 466, 266 Mass. 1 (refusing relief in a jurisdic- 
tion requiring irreparable injury, and rejecting the mutuality rule). 

See 13 Minn.Law Rev. 519; 35 Columb.Law Rev. 1324. 


Q. 26. F told his son, S, that he gave Blackacre to S. In reliance 
on the statement, S took possession of the land and made improve- 
ments thereon, costing one-fourth of the land’s value. F died 
without conveying the land, and S sues F’s heirs for specific per- 
formance. Will the relief be granted? 


A. Yes. In all jurisdictions the acts of taking possession and 
making improvements are sufficient part performance. Here there 
is the added objection that plaintiff is a donee. This objection 
is met by the statement that his acts in reliance on the promise 
are a consideration, or create a contract by promissory estoppel, 
or the courts say the gift has been executed by delivery of pos- 


session. 


Greiner y. Greiner, 293 P. 759, 131 Kan. 760. 

Lindell v. Lindell, 160 N.W. 1031, 135 Minn. 368. 

See Pound, ‘Consideration in Hquity,” 13 Ill.Law Rev. 667, 672; comment 
15 Minn.Law Rev. 825. 


SECTION 6.—PARTIAL SPECIFIC PERFORMANCE 


Q. 27. V agreed to sell to P a tract used as a market garden, con- 
taining 12 acres, for $1,200. A survey showed that the tract con- 
tained only 1114 acres, and P refused to perform. Can V have spe- 
cific performance of the contract, if he is willing to abate $50 from 
the purchase price? 


A. Yes; under these facts. Equity will not grant specific per- 
formance with compensation to the party unable to perform in 
full, as freely as it will to the party not at fault. The rule is that 
plaintiff must be able to perform substantially, but slight deficien- 
cies, not affecting the substantial value of the premises, and which 
can be fully compensated for, will not defeat the right to relief. 


Heltzel v. Baird, 175 P. 851, 90 Or. 156. 

Doherty v. Egan Waste Co., 111 A. 499, 91 N.J.Eq. 400. 
Louisville & N. R. Co. v. Fuson, 262 8.W. 1086, 203 Ky. 708. 
See note 40. Harv.Law Rev. 476. 


Q. 28. V contracted to sell Blackacre to P. When he made the 
contract V had an undisputed life estate in the land and a tax 
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~ title to the fee whose validity was in dispute. Can V have specific 
performance of the contract by conveyance of the life estate, with 
abatement for the value of the fee? 


A. No. Courts will grant relief much more freely to a pur- 
chaser with compensation for defects in the title than they will 
to the vendor, since in these cases the plaintiff is not at fault. Al- 
most always relief will be granted where the defect is one of 
quantity only, but where it is of quality or nature of the estate, it 
is often difficult to ascertain the proper amount of compensation, 
and relief will then be refused. In this case, there is the added 
objection that if the conveyance is made for the value of the life 
estate only, and the tax title proves to be valid, plaintiff will have 
been unjustly enriched. i 


Brisbane vy. Sullivan, 99 A. 197, 86 N.J.Eq. 411, 
Rudd v. Lascelles [1900] 1 Ch. 815. 
See 25 Mich.Law Rev. 75; 34 Yale Law J.. 333. 


Q. 29. A contract for the sale of land to P was not signed by the 
wife of the vendor, V, and she refused to sign the deed when the 
time came for conveyance. P asks that V be required to perform, 
and that the purchase price be reduced by the value of the wife’s 
dower interest, which cannot be obtained. Should the relief be 
Brantegs 


A. Courts disagree as to the right to specific performance, with 
compensation, in a case like this. They are agreed that the relief 
can be granted to the purchaser, when there is no reason for re- 
fusal except the vendor’s inability to convey all he agreed to con- 
vey, and the value of that which cannot be conveyed can be ac- 
curately ascertained. Some courts apply this rule when there is a 
dower right outstanding, either determining the value of the dower 
interest from expectancy tables or impounding a portion of the pur- 
chase price to protect the interests of the parties as they are deter- 
mined by future events; others hold that the value of such right 
cannot be ascertained, and to compel the vendor to accept an abate- 
ment of the purchase price would induce him to coerce the wife 
into releasing her dower, which is against the policy of the law. 


Minge vy. Green, 58 So. 381, 176 Ala. 3438. 

Long y. Chandler, 92 A. 256, 10 Del.Ch. 339. 

Riesz’s Appeal, 73 Pa. 485. 

Bro mronncls “Specific Performance and Dower Rights,” 11 Iowa Law Rev. 
9 Cornell Law Q. 470, 

84 Yale Law J. 333. 
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Q. 30. A entered into a contract with a baseball club whereby he 
agreed that during the next three years he would play only for that 
club. The club manager made the contract with A believing ‘that 
the latter would later become a great ball player, but during the 
first month of the first season A was not used in any of the games, 
and thereupon he began to play baseball for another club. The 
first club brings suit to enjoin him from playing baseball for any 
club except itself. Should the injunction be granted? 


A. No; the rule of Lumley v. Wagner, allowing injunction to 
restrain the breach of a negative clause in a contract, though the 
affirmative clauses cannot be enforced, because they are for the 
performance of personal services, is generally followed in this 
country, regardless of whether the negative is expressed or implied 
in fact. The relief will not be granted, however, unless the serv- 
ices of the defendant are of a unique character, so that plaintiff 
will be damaged by their rendition for a competitor. The fact 
that the defendant in this case was not used regularly in the games 
is a circumstance strongly tending to show that his services were 
not of a unique character, so that the injunction should be denied, 
unless there were other circumstances showing plaintiff would 


be damaged by defendant’s playing for another. The expectation - 


that he would become valuable in the future ought not to be suf- 
ficient. 


Carter y. Ferguson, 12 N.Y.S. 580, 58 Hun, 569. 

Philadelphia Ball Club v. Lajoie, 51 A. 973, 202 Pa. 210, 58 L.R.A. 227, 90 
Am.St.Rep. 627. 

Clark, Implications of Lumley v. Wagner, 17 Columb. Law Rev. 687. 

Stevens, “Involuntary Servitude by Injunction,” 6 Cornell Law Q. 235. 


SECTION 7.—MUTUALITY OF REMEDY 


Q. 31. V contracted to sell Blackacre to P. P assigned his con- 
tract to A, who did not assume the obligation to pay. Can A com- 
pel V to perform the contract? 


A. Most courts say that specific performance of a contract will 
not be decreed in favor of one party, if it could not be decreed in 
favor of the other party; that the remedy must be mutual. Some 
say the mutuality must exist at the time the contract is entered 
into; others, that it must exist at the time of the decree. All 
courts that adopt the rule admit exceptions to it. In this case, 
there is no mutuality of remedy at any time, and there could be no 
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relief in most jurisdictions, unless this case came under an ex- 
ception to the rule. The rule has been much criticized by writers, 
and has been rejected in some jurisdictions, which allow the rem- 
edy of specific performance, unless the court cannot reasonably as- 
sure to defendant, after he has been compelled to perform, that he 
will get what he contracted for. : 

Epstein v. Gluckin, 1385 N.E. 861, 233 N.Y. 490. 

First Nat. Bank of Hastings v. Corporation Securities Co., 150 N.W. 1084, 

128 Minn. 341. 

Ames, Mutuality in Specific Performance, 3 Columb.Law Rev. 1. 

Durfee, Mutuality in Specific Performance, 20 Mich.Law Rey. 289. 

See, also, 16 Boston Uni.Law Rev. 450; 23 Columb.Law Rev. 667, 22 Co- 


lumb.Law Rey. 682; 37 Harv.Law Rev. 162; 36 Harv.Law Rev. 229; 71 
U.Pa.Law Rev. 871; 32 Yale Law J. 8381. 


Q. 32. D contracted to pay P in thirty days $10,000, and P 
contracted to convey Blackacre to D as soon as a term for years, 
which had three years yet to run, should terminate. Can P have 
specific performance of the contract? 


A. The rule is uniform to permit a vendor of land to have specific 
performance, either because the remedy at law is not adequate, 
since he could get only damages, not the full purchase price, or 
in order to make the remedy mutual. Here the full price could 
be recovered at law, since it is due before the time for conveyance, 
so that the only reason for allowing relief in equity is to make the 
remedies mutual. This affirmative application of the mutuality 
rule is not subject to the same objection as the negative applica- 
tion, since it only results in a cumulative remedy. 


Bayaond vy. San Gabriel Val. Land & Water Co. (C.C.A.8th Cir.) 63 F. 


Freeman y. Paulson, 119 N.W. 651, 107 Minn. 64, 131 Am.St.Rep. 438. 
G. we Baker Mach. Co. vy. U. S. Fire Apparatus Co., 97 A. 618, 11 Del.Ch. 
386 


See Horack, “Specifie Performance for the Purchase Price,” 1 eg Law 
Bull 53; note 1 U. of Chicago Law Rev. 631. 


Q. 33. P leased from D the mineral rights in a tract of land, 
the lease giving P the right to terminate it at any time upon the 
giving of ten days’ notice. While the lease was in force, D notified 
P that he rescinded it, and excluded P from the premises. Can P 
have specific performance of the contract? 


A. Some courts have said that since P has the power to ter- 
minate the lease at any time, equity will refuse relief, either be- 
cause that relief may be nullified at any time by P, or because the 
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remedy is not mutual. The weight of authority, however, is to 
give the relief. 
Daniels v. Brown Shoe Co. (C.C.A.1st Cir.) 77 F.(2d) 899. 
Philadelphia Ball Club v. Lajoie, 51 A. 973, 202 Pa. 210, 58 L.R.A. 227, 90 
Am.St.Rep. 627. 
sane vy. Pure Oil Co., 204 N.W. 882, 164 Minn. 252; 10 Minn.Law Rev. 
See comment 20 Minn.Law Rev. 225. 


SECTION 8.—MISREPRESENTATION, MISTAKE AND 
HARDSHIP 


Q. 34. P, desiring to exchange his property for that of D, rep- 
resented to the latter that he was doing an annual business of 
$250,000 and that he had been offered $60,000 for his store. Both 
of these statements were known by P to be false, and were made 
to induce D to enter into the exchange contract. D was an ex- 
perienced business man, and did not rely on the statements, but 
made his own investigation of the value of P’s property, and en- 
tered into the contract for the exchange. Later D refused to per- 
form the contract. Can P have specific performance? 


A. In many cases courts of equity refuse to enforce contracts 
obtained by fraud or sharp practice, even though they are valid 
at law and will not be cancelled by equity. In most jurisdictions 
specific performance will be decreed if the defendant did not rely 
on the misrepresentations when he made the contract, but it has 
been held that relief will be refused even though there was no re- 
liance, where there was an intent to deceive, since the plaintiff 
does not come into court with clean hands. 


Shikes y. Gabelnick, 173 N.B. 495, 273 Mass. 201, 87 A.L.R. 1339, 
Rogers v. Dorrance, 117 A. 564, 140 Md. 419, 32 A.L.R. 573. 
See comment 11 Boston U.Law Rev. 114. 


.Q. 35. W, a widow, consulted B, a banker, as to the value of 
certain stocks which she had received from her husband. Among 
the stocks, were ten shares of stock in the M Co., which was op- 
erating a mine, and which shares B informed W were of no value. 
A year later, B learned from confidential sources that M Co. had 
struck a large vein of rich ore. He made an offer to W for the 
shares of stock which was more than their former value, and re- 
quired her to accept or reject within 24 hours. W accepted the 
offer, but, on learning of the ore strike, which greatly increased 
the value of the stock as soon as it became known, she refused to 
perform. Can B have specific performance? 
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A. No. While equity does not require every prospective buyer 
to disclose all of the facts known to him, which are unknown to 
the seller, it imposes an obligation to disclose all such facts before 
it will specifically enforce a contract in the buyer’s favor, where- 
ever the failure to make such disclosure amounts to sharp prac- 
tice, even though it does not invalidate the contract. Here, the 
former relationship of the parties, and the requirement of an an- 
swer without opportunity to investigate, together with the disparity 
of possibility of obtaining information, make the conduct sharp 
practice. 


Kurt v. Moscript, 167 P. 1065, 101 Kan. 540. 

Banaghan y. Malaney, 85 N.H. 839, 200 Mass. 46, 19 L.R.A.(N.S.) 871, 128 
Am.St.Rep. 378. 

Byars v. Stubbs, 4 So. 755, 85 Ala. 256. 

Cf. McAdam vy. Leak, a P. 569, 111 Kan. 704, finding no duty to disclose. 


Q. 36. R Company owned a tract of land adjoining on the east a 
tract owned by A. It recorded a plat of the tract as a city addition 
but did not show on the plat a narrow strip, next to A’s tract, 
which was not surveyed into lots. A, desiring to enlarge his tract, 
so as to erect a factory thereon, contracted to buy the two westerly 
lots shown on the recorded plat, not knowing that there was oth- 
er land between those lots and his tract. Can R Company have 
specific performance of the contract? 


A. No. Though the mistake was not mutual, it was caused by 
the conduct of plaintiff, and would result in hardship to defendant 
by forcing him to take property which he did not want and did not 
intend to buy. A unilateral mistake will defeat the right to specific 
performance if caused by plaintiff’s conduct or misrepresentations, 
though they were innocently made. 


Lucas v. Long, 94 A. 12, 125 Md. 420. 

Campbell y. Durham, 5 So. 507, 86 Ala. 299. 
Wisherd v. Bollinger, 127 N.E. 657, 293 Ill. 357. 
See comment 15 Columb.Law Rev. 187. 


Q. 37. V’s agent, in quoting to P the price of lot 5 in a designat- 
ed block, consulted a list of the prices of the lots in that block giv- 
en him by V. By mistake he quoted the price of $500, which was 
that at which lot 4 was listed. Lot 5 was on a knoll, which made it 
very desirable as a residence site. It was listed at $1,200, and was 
worth that sum. P and the agent executed a written contract for 
the sale of lot 5 to P at $500. Can V be compelled to perform the 
contract? 
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A. No; here there was a unilateral mistake, due, perhaps to 
the negligence of V’s agent; but it would be a hardship on V to 
compel him, because of a mistake, to sell his property for less than 
half of its value, and less than half of the selling price he had fixed. 
P has no equity to be enriched through the mistake of V. In such 
a case, the court of equity will refuse Prccne performance unless P 
agrees to pay $1,200 for the property. 


Samuel v. Cityco Realty Co., 118 A. 124, 141 Md. 27. 
,Chaplin v. Korber Realty Co., 224 P. 396, 29 N.M. 567. 


Q. 38. O contracted to sell to M all the coal under O’s land for 
$20,000. O was an able business man, and consulted his attorney 
and a mining engineer before he made the contract. M’s explora- 
tions had disclosed a quantity of coal under the land, which, at a 
fair valuation, was worth $70,000 in place. O refused to convey. 
Can M compel him to do so? ; 


A. Yes. Equity generally follows the law in refusing to con- 
sider the adequacy of the consideration, though it often evades the 
rule by finding the inadequacy so great as,.to be conclusive evidence 
of fraud, or to make the contract a harsh or unfair one. Here the 


circumstances show the fairness of the transaction, and the fact 


that it turns out to be a good bargain for M does not defeat his 
right to enforce it. Some courts, however, have apparently held 
that proof of an unusual profit to purchaser is proof of an equally 
great hardship to vendor, and have refused enforcement even of 
speculative contracts for that reason, 


Heyward y. Bradley (C.C.A.4th Cir.) 179 F. 325. 
Weeks v. Pratt (C.C.A.5th Cir.) 48 F.(2d) 53. 
See 12 Minn.Law Rev. 182. 


Q. 39. In 1919, P agreed to buy Blackacre from V for $50,000, 
payments to be completed and conveyance made in 1920. At the 
date of the contract, the price was fair to both parties, but before 
the time for performance all land values had fallen rapidly, and 
Blackacre was not worth more than $20,000. V sues P for specific 
performance. What decree? / 


A. Specific performance ordered. The contract, when made, was 
fair, and V has done nothing since to make it inequitable to enforce 
the contract. The mere fact that subsequent events beyond the 
control of either party have made the bargain a hard one for P is 
no ground for pelew ing him from it, and thereby letting the loss 


fall on V. 


Allen y. Hayes, 141 N.B. 188, 309 Ml. 374. 
Ross vy. Carroll, 194 N.W. 315, 156 Minn. 132, 
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Q. 40. M was employed by C as manager of C’s store under a 
contract which fixed no term, and provided that M should not take 
similar employment for a competitor of C in the same city within 
five years after the termination of the employment. At the be- 
ginning of the depression in 1929, C discharged M as a retrench- 
ment measure. M could get no work ‘in other lines in the city, 
nor in the same line in other cities, because of the prevailing unem- 
ployment, but was offered a position as manager for a competitor | 
of C, who knew of M’s ability. Can C have M enjoined from 
breaching his contract? 


\ 


A. In many jurisdictions, courts have refused to enjoin breach 
of clauses like this in personal service contracts because of the 
hardship to the employee, compared with the slight benefit to the 
employer. In this case, the fact that the hardship results from the 
plaintiff’s act is an added reason for refusing the relief, even though. 
that act was legal. 


Economy Grocery Stores Corp. v. McMenamy (Mass.) 195 N.H. 747. 

Menter Co. vy. Brock, 180 N.W. 553, 147 Minn. 407, 20 A,L.R. 857. 

Eureka Laundry Co. v. Long, 181 N.W. 412, 146 Wis. 205, 35 L.R.A.(N.S.) 
119, allowing the injunction. 

See 40 Hary.Law Rev. 1000. 


SECTION 9.—PLAINTIFF’S DEFAULT OR LACHES |: 


Q. 41. V contracted to sell land to P, conveyance to be made 
when the last installment of the purchase price was paid several 
years later. While the contract was still in force, V conveyed the 
property to A, but later reacquired the title from A before P had 
taken any action. Can V have specific performance of the con- 
tract? 


A. Yes. Plaintiff’s conveyance to A was a breach of the con- 
tract which would have justified P in repudiating it. It has even 
been held that P may rescind the contract on learning that V does 
not have the title he agreed to convey, even though he acquires the 
title before the time for conveyance. But here there was no re- 
pudiation until after V had reacquired the title, so that he may 
have the contract enforced. 


In re Vaughan’s Hstate, 282 N.Y.S. 214, 156 Misc. 577. 
Bellamy v. Debenham [1891] 1 Ch. 412. 

Brimmer y. Salisbury, 140 P. 30, 167 Cal. 522. 

See Contracts, Question 115. 


Q. 42. V agreed to tender a conveyance of land to P on Feb- 
ruary lst, accompanied by an abstract showing clear title except 
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for a lease which would expire March 1. He failed to obtain the 
,abstract by the time stated, though he could have done so by 
the exercise of due diligence. On February 2, P gave to V writ- 
ten notice that he must perform within 24 hours, expressly making 
time of the essence. On February 5, V tendered the deed and 
abstract, but P refused to accept them. Can V have specific per- 
formance? 


A. Yes. Time is not of the essence of a contract unless it is ex- 
pressly made so, or the circumstances show that performance at 
the time stated is essential. There were no express provisions 
here and no circumstances requiring strict performance, since pos- 
session could not be taken until the expiration of the lease. Even 
where time is not of the essence, a party not in default can give no- 
tice requiring the one in default to perform before a stated time, 
but reasonable notice must be given. 24 hours is clearly not a 
reasonable time for such notice. 


Gerba v. Mitruske, 94 A. 34, 84 N.J.Eq. 79. 
Lese v. Lamprecht, 89 N.E. 365, 196 N.Y. 32. 
Schmidt v. Reed, 30 N.B. 373, 1382 N.Y. 108. 
See comment 26 Columb.Law Rey. 2388. 


Q. 43. V sues P for specific performance of P’s agreement to buy 
land from V. P defends, on the ground that there is a restriction 
upon the use of the premises which renders the title unmarketable. 
There is no decision by the highest court of the state as to whether 
such a restriction follows the land into the hands of a purchaser 
with notice, and the decisions in other jurisdictions are in conflict. 
What should be the decision? 


A. Specific performance should not be decreed, even if the court 
thinks the restriction is not an incumbrance on the land, since its 
decision to that effect would not bind the parties entitled to the 
benefit of the restriction, and a purchaser cannot be compelled to 
take a title which is doubtful, and therefore unmarketable. The 
bill should be dismissed, or the proceedings stayed, until the ef- 
fect of the restriction can be conclusively determined between the 
parties thereto. 


Smith v. Dugger, 142 N.B. 243, 310 Ill. 624. 
Schulz v. Garibaldi, 112 A. 854, 92 N.J.Hq. 320. 
Assmann y. Friedman, 142 A. 422, 103 N.J.Eq. 147. 
See comment 13 Minn.Law Rev. 158. 


Q. 44. F promised to his son S to convey a farm to the latter 
for a stated price, to be paid for in installments. S moved onto 
the farm and made the required payments. F neglected to make 
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a conveyance before his death, 12 years after the last payment 
was made. Assuming that his suit is not barred by any statute 
of limitations, can S have specific performance of the contract 
decreed against F’s heirs? 


A. Yes. Laches is not ordinarily imputed to one who is in pos- 
session of land under a contract to buy it until his right is disputed, 
particularly where there is a relationship between the parties which 
justifies reliance on the assumption that the contract pol be per- 
formed. 


Hall v. Peoria & BE. R. Co., 143 Ill. 163, 32 N.E. 598. 
Stonehouse y. Stonehouse, 120 N.W. 23, 156 Mich. 43, 


SECTION 10.—EQUITABLE CONVERSION ARISING FROM 
CONTRACT 


Q. 45. L gave T a lease for 10 years with option to buy at a . 
stated price at any time during the term. Subsequently L made 
a will which gave his real estate to C and his personal estate to 
W. L died before the term expired, and thereafter T exercised 
his option to purchase, After the exercise of the option, and be- 
fore the transaction was closed, C died. The purchase money is 
now claimed by W, C’s heir and C’s executor. Who is entitled 
to it? 


A. C’s executor. Courts of equity say that when a specifically 
enforceable contract for the sale of land is entered into an equitable 
conversion takes place and the right of the purchaser is treated as 
real property, and that of the vendor as personalty. This formula 
has been criticized as a useless fiction, but its use is almost uni- 
versal. In England, when an option is given before vendor’s 
death and exercised thereafter, the right to the purchase money 
goes to the personal representative, as it would if the option had 
been a binding contract. Under that rule W. would be entitled 
to it in this case. In this country it is generally held that the 
conversion does not take place until the option is exercised, so 
that the land would go to C and he would be entitled to the pur- 
chase money. But at his death the conversion has occurred, so 
that his right was then personalty and passed to his executor. 

Rockland-Ro 

ore Penner eases Na att 97 N.E. 48, 203 N.Y. 469, L.R.A. 
Adams v. Peabody Coal Co., 82 N.B. 645, 230 Ill. 469. 
Ingraham y. Chandler, 161 N.W. 4384, 179 Iowa, 304, L.R.A.1917D, 713. 
Stone, “Equitable Conversion by Contract, weet Columb. Law Rev. 369. 


Pound, ‘Progress of Equity,” 33 Harv. Law Rev. 813, 824. 
Simpson, ‘‘Equitable Conversion, Legislative Changes,” 44 Yale Law J. 559. 
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Q. 46. A contract for the sale of Blackacre by V to P for $10,- 
000 provided that P should pay one-half of the purchase price in 
10 days and then be-entitled to possession, but that no conveyance 
was to be made until the full purchase price was paid, at the ex- 
piration of one year. Before surrendering possession, V cut tim- 
ber worth $500. After he took possession, P began cutting the 
remaining timber, which was worth $1,000, and also began to move 
a building ‘onto adjoining land owned by him. What are the rights 
of the parties? 


A. According to the general rule, V had only a legal title as se- 
curity for the payment of the purchase money after the contract 
was executed, and therefore P can recover for the timber cut by 
V. P has the beneficial ownership, subject to the vendor’s lien, 
and can use the property in any way which does not impair the 
security of the lien. In the circumstances of this case the cutting 
of the timber would probably be held not to impair the security, 
but the removal of the building would, and that can be enjoined 
at the suit of V. 


Van Dyke v. Cole, 70 A. 593, 1103, 81 Vt. 379. 

Newman v. Mountain Park Land Co., 107 S.W. 391, 85 Ark. 208, 122 Am. 
St.Rep. 27. 

Thienes y. Francis, 138 P. 845, 69 Or. 171. 

Laughlin v. North Wisconsin Lumber Co., 193 F. 367, 113 C.C.A. 291. 

McCarroll y. Newsham (C.C.A.) 278 F. 4. 


_ Q.47. V contracted to sell a house and lot to P, payment and 
conveyance to be made the next day. During that night the house, 
which comprised 80 per cent. of the,total value of the property, 


was destroyed by a tornado. Can V, on establishing that he ten-) 


dered a deed and abstract showing e093 title to P at the time fixed, 
require P to perform? 


vA. According to the weight of authority, he can. Equity re- 
gards P as the owner of the property, and the usual rule is that 
the risk of loss is on the owner. Some courts, regarding more the 
contract obligation, deny the right to specific performance in such 
a case, because the vendor cannot convey what he agreed to con- 
vey. They argue that there is an implied condition that the sub- 
ject- -matter be in existence when the time for performance ar- 
rives, and that the situation is analogous to that in which the 
vendor has not good title to convey and that there is a partial 
failure of consideration. 

It has been suggested that the loss ought to fall on the party 
in possession, and some courts have stressed the fact that the pur- 
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chaser was in possession as a ground for requiring performance, 
or that the vendor was in possession as a ground for refusing 
specific performance. Other courts say possession is immaterial. 
Sewell v. Underhill, 90 N.B. 430, 197 N.Y. 168, 27 L.R.A.(N.S.) 233, 134 Am. 
® St.Rep. 863, 18 Ann.Cas. 795. 
Good v. Jarrard, 76 S.B. 698, 93 S.C. 229, 48 L.R.A.(N.S.) 383. 
Farmers’ Tobacco Warehouse Co. y. Bastern Carolina Warehouse Co., 117 
S.B. 625, 185 N.C. 518. 
Libman y. Levenson, 128 N.E. 13, 236 Mass. 221, 22 A.L.R. 560. 
Williston, “Risk of Loss,” 9 Harv.Law Rev. 106; Simpson, 44 Yale Law J. 
754, 769, 781. 
Notes (1934) 22 Cal.Law Rev. 427; 30 Ill.Law Rev. 809; 49 Harvy.Law Rev. 
497; 1 Uni.Chic.Law Rev. 824; 101 A.L.R. 1241, Risk of loss pending con- 
tract for conveyance. 
See Contracts, Question 125. 


Q. 48. V contracted to sell Blackacre to P “free and clear of 
all incumbrances.” At the time the contract was made there was 
a mortgage upon the premises, which could not be paid and dis- 
charged until after the time fixed for conveyance. . Before that 
time, however, the house on Blackacre burned and the mortgagee 
accepted the insurance money and released the mortgage. Can V 
compel P to complete the contract? 


A. No; the equitable ownership of property does not pass, 
where the vendor has not the title he agreed to convey, and there- 
fore the risk of loss remains on him. 

Eppstein v. Kuhn, 80 N.E. 80, 225 Ill. 115, 10 L.R.A.(N.S.) 117. 
Phinizy v. Guernsey, 36 S.B. 796, 111 Ga. 346, 50 L.R.A. 680, 78 Am.St.Rep. 


207. 
Amundson y. Severson, 170 N.W. 633, 41 S.D. 377. 


Q. 49. After V had agreed to sell land to P for $10,000, payment 
and conveyance to be made concurrently in six months, and the 
contract had been recorded, C recovered a judgment against V for 
$12,000, and D recovered a judgment against P for $15,000. The 
land was worth $16,000. What are the rights of C and D? 


A. In equity, V, when C recovered his judgment, held the legal 
title only to secure his vendor’s lien, and that is all that C can have 
applied to the payment of the judgment. D can have applied to 
his judgment P’s equitable right to have the property conveyed 
to him on paying the purchase price. Whether C and D can en- 
force their claims, by levying. execution on the interests of their 
debtors, depends on the scope of execution under the statutes of 
the state; but, if they cannot, they can by proceedings in equity 
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have those interests sold. The purchaser of P’s interest can get 

the land by paying the $10,000 to the purchaser of V’s interest. 
Kinsey y. Drury, 126 A. 125, 146 Md. 227. : 
Schmidt v. Steinbach, 160 N.W. 448, 193 Mich. 640. 


Evins vy. Sandefur Julian Co., 98 S.W. 677, 81 Ark. 70, 
W. F. Miller Co. y. Grussi, 98 A. 90, 90 Conn..555. 


Q. 50. V contracted to sell to P a city lot, payment to be made 
in five annual installments on June 1 of each year. The contract 
provided that time should be of the essence of the contract, and 
that, if any payment was not made promptly when due, the rights 
of the purchaser under the contract should cease, and all payments 
previously made should be forfeited to the vendor. P went into 
possession, and erected on the lot a building which cost five times 
the value of the lot. He paid the first four installments promptly, 
but, just before the fifth became due, his agent, who collected 
the rents, became sick, and P was not able to tender that payment 
until June 4. V refused to accept the payment, and declared the 
contract at an end. May P compel specific performance? 


A. The doctrine that equity will relieve against forfeitures, even 
when they are provided for by express contract between the par- 
ties, ought to lead to a protection of the equitable estate of the 
purchaser by granting specific performance. But in England, and 
by the weight of authority in this country, the courts have disre- 
garded the principles of equity, and have refused relief against the 
forfeiture, because it is included in the terms of the contract. 
Where they give protection, it is more apt to be by recovery of 
the payments made in excess of the damages suffered. Some pro- 
tection against unjust forfeitures is given by legislative provisions. 


Mound Mines Co. vy. Hawthorne (C.C.A.) 173 F. 882. 

Haas y. Coburn, 124 P. 476, 22 Idaho, 47. 

Reese vy. Westfield, 105 P. 837, 56 Wash. 415, 28 L.R.A.(N.S.) 966, 

Steedman y. Drinkle, [1$16] 1 A.C. 275. 

Collins v. Eksoozian, 214 P. 670, 61 Cal.App. 184. 

But cf. Heckard v. Sayre, 34 Ill. 142; Glock vy. Howard & Wilson Colony Co., 
55 P. 713, 123 Cal. 1, 43 L.R.A. 199, 69 Am.St.Rep. 17. 

See Ballantine, “Forfeiture for Breach of Contract,” 5 Minn.Law Rev. 329, 
345; Simpson, 44 Yale Law J. 773, 777; Corbin, 40 Yale Law J. 1013. 

Notes, 18 Cal.Law Rev. 681; 20 Cal.Law Rev. 194; 21 Cal.Law Rev. 516; 34 
Columb.Law Rev. 1101; 29 IlLLaw Rev. 714; 14 Minn.Law Rev. 342; 13 
Neb.Law Bull. 281; 102 A.L.R, 852, note, Vendee’s recovery of purchase 
money. : 

See Contracts, Question 103. 
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SECTION 11.—RESTRICTIONS ON THE USE OF 
PROPERTY 


Q. 51. D was the owner of a tract of suburban land on which 
he had his residence. He subdivided portions of the tract into 
building lots and sold them to various buyers, the deeds restrict- 
ing the use of each lot to the erection of a single residence. Later 
businesses were started on unrestricted land in the neighborhood 
of D’s residence, rendering it undesirable as a home, and he con- 
tracted to lease it for use as a restaurant. Can the buyers of the 
other lots have such use restrained? | 


A. Yes. Though there was no express restriction placed on D’s 
lot, there was a general plan to restrict the entire tract to resi- 
dence purposes, and that general plan will be imposed on D’s lot, 
though it is hard to find a writing which satisfies the requirement 
of the statute of frauds. The change in the neighborhood, which 
merely makes one lot undesirable as a residence, does not prevent 
enforcement of the restriction against that lot, but if the change 
affected the entire tract so that the purpose of the restriction could 
not be effectuated for the benefit of any, enforcement would be re- 
fused. 


McQuade v. Wilcox, 183 N.W. 771, 215 Mich. 302, 16 A.L.R. 997. 
Snow vy. Van Dam (Mass.) 197 N.H. 224. 

Jenney v. Hynes, 184 N.E. 444, 282 Mass. 182. 

See Clark, “Equitable Servitudes,” 16 Mich.Law Rev. 90. 


Q. 52. V had acquired title to a city block by a deed restricting 
the use of the west half to residences only. On that side of the 
block was a fashionable residence street. On the other side was 
a street along which ran a railroad track. V subsequently con- 
veyed the lots in the east half of the block to different purchasers, 
by deeds containing restrictions on the use differing from the re- 
strictions imposed on the other half, and containing no agreement 
by himself to impose similar restrictions. A subsequent grantee 
of one of the east lots now sues to enjoin a subsequent grantee of 
the adjoining lot from erecting a building, in violation of the re- 
striction in both the deeds by which V parted with title to those 
two lots. Will the injunction be granted? 


A. A common plan of restrictions, imposed on all of the lots 
of a tract sold by a common owner, is a strong indication that he 
intended the restrictions for the benefit of the land, and not for 
his personal benefit. Here there was no such common plan, but 
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{ 
the restrictions varied with the location of the several lots. Un- 
less there is some other circumstance tending to show an intent 
of V to benefit the lots in the east half of the block by the re- 
strictions imposed on the several lots, the restriction will be con- 
strued as intended for his personal benefit, and cannot be enforced 
by the grantee’ of another lot. 


Equitable Life Assur. Soc. of United States vy. Brennan, 43 N.H. 173, 148 
N.Y. 661. ; 

Sprague yv. Kimball, 100 N.E. 622, 213 Mass. 380, 45 L.R.A.(N.S.) 962, Ann. 
Cas.1914A, 431. 5 

Stone, 18 Columb.Law Rev. 291. 


Q. 53. X Coal Company sold a tract of land to P, the deed con- 
‘taining a covenant, which it expressly stated should “run with 
the land,” that P should not conduct thereon a coal and ice busi- 
ness. P conveyed the tract to A by a deed which did not contain 
the restriction, but A knew of P’s covenant. X Coal Company 
now sues to prevent A from using the tract for the prohibited 
business. A demurs to the bill. What ruling? 


A. The demurrer should be sustained. Not even the parties to 
a covenant can make it one running with the land, nor impose it as 
an equitable restriction on the land if it is not of such a nature as 
law or equity will permit to be attached to the land. The test is 
whether it “touches and concerns”’—1i. e., directly affects—the land, 
or is a collateral and personal covenant. It is not always easy 
to apply the test to the particular facts, but in this case it is ap- 
parently clear that the purpose is merely to restrict competition 
with the grantor’s business rather than to exclude a noxious trade 
from a residential district. 


Rubel Bros. Ine. v. Dumont Coal & Ice Co. Ine., 182 N.Y.S. 204, 111 Mise. 


Rep. 658. 
Natural Products Co. v. .Dolese & Shepard Co., 140 N.E. 840, 309 IIL 230. 
83 Yale Law J. 447. \ 
2 Wis.Law Rev. 40. 
16 Mich.Law Rev. 90. 


Q. 54. S, who was engaged in the lumber and paint business, 
sold the stock and good will of the lumber business to B by a con- 
tract which provided that no paints should be sold in connection 
with the lumber business in competition with the business retained 
by S. S sold the paint business to P and B sold the lumber busi- 
ness to D. Neither contract assigned the rights under the former 
contract, but both buyers knew of that contract. Will a court of 
equity enforce the restriction against D in favor of P?_ , 
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A. Yes. While equity does not ordinarily permit restrictions 
to be attached to ordinary chattels, agreements such as this to 
prevent competition are essential to the protection of the good 
wil! sold with the business, and they will be enforced against sub- 
sequent buyers with notice of the restricted business, in favor of 
subsequent buyers of the benefited business. 

Francisco v. Smith, 38 N.B. 980, 143 N.Y. 488. 

Sickles v. Lauman, 169 N.W. 670, 185 Iowa, 37, 4 A.L.R. 10738. 
John Brothers Abergarw Brewery Co. vy. Holmes, [1900] 1 Ch. 188. 
National Skee-Ball Co. v. Seyfried, 158 A. 736, 110 N.J.Eq. 18. 


See Pound, “Progress of Hquity,” 33 Harv.Law Rev. 813, 821; Chafee, 
“Equitable Servitudes on Chattels,”’ 41 Harv.Law Rev. 945. 


SECTION 12.—INJUNCTIONS AGAINST INJURIES TO 
PROPERTY 


Q. 55. P filed a bill in equity which alleged that D was repeated- | 
ly trespassing upon his land, claiming a right of way which was 
not in fact or law valid, and asked that D be enjoined from further 
trespasses. D demurred to the bill. What ruling? 


A. Demurrer sustained in jurisdictions where law and equity are 
administered as separate systems, because equity refused, in suits 
to enjoin torts, to determine an issue as to the legal title to land. 
In code states the same complaint serves to obtain legal and equi- 
table relief, so that the demurrer ought to be overruled, and D al- 
lowed a jury trial as to the title. If irreparable injury was being 
threatened, the court might enjoin the commission of such injury 
pending the determination of the action at law, but the facts here 
do not show danger of such injury. 

Borough vy. West Long Branch v. Hoch, 131 A. 889, 99 N.J.Eq. 356, 
Baldwin v. Fisher, 124 N.W. 1094, 110 Minn. 186. 
City of Syracuse y. Hogan, 138 N.E. 406, 234 N.Y. 457. 


See cominents 23 Columb.Law Rev. 590; 11 Cornell Law Q. 547; 32 Yale 
Law J. TOT. 


Q. 56. In a code state, P sued four defendants for an injunction 
against the further pollution of a stream, and for damages for past 
pollution. The defendants demanded a jury trial which was refused. 
The court found that each of the defendants was discharging only 
a reasonable quantity of waste material into the stream, but that 
the combined result was such a pollution as amounted to a nui- 
sance; and that the defendants acted separately, though each knew 
of the others’ acts. The court granted an injunction against fur- 
ther pollution of the stream and rendered a joint judgment against 
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the defendants for the damages suffered by P. Defendants appeal. 
What result? 


A. The jury trial was properly denied: Some, though not all, 
jurisdictions, require the existence of a nuisance to be determined 
at law, unless the facts are clear, but in such a situation as this 
there is no nuisance at law. Since the defendants have acted in- 
dependently, and the act of each was not wrongful, they cannot be 
sued at law. In equity, however, all can be joined in one suit, 
though not joint tort-feasors, and the injunction is proper. Even 
in the jurisdictions where unliquidated damages for a tort can be 


_ awarded in a suit to enjoin a continuance of the tort, the judgment 
for damages is erroneous. Damages should be awarded against 


each defendant severally for only the injury each defendant is 
found to have caused, which, under the findings in this case, would 
be none. 


Chipman y. Palmer, 77 N.Y. 51, 33 Am.Rep. 566. 
Lockwood Co. vy. Lawrence, 77 Me. 297, 52 Am.Rep. 763. 
See Lewis, “Injunctions Against Nuisance,” etc., 56 U.Pa.Law Rev. 289. 


Q. 57. P had left his automobile with D to sell for P. D used 
the car for his own purposes, and then became insolvent and the 
car was threatened with attachment by his creditors. Will equity 
give P a decree for specific recovery of the car? ’ 


A. Yes, in most jurisdictions. The insolvency of D makes the 
remedy at law against him inadequate. There is no equity here 
which favors giving the creditors of D a share in the proceeds of 
the sale of P’s car. Relief might also be based on the fact that D 
received the car in a fiduciary capacity and equity will in some ju- 
risdictions prevent a breach of such relationship even though the 
remedy at law is adequate. 


Amoskeag Mfg. Co. v. Shirley, 39 A. 976, 69 N.H. 269. 

Smith v. Howell, 176 P. 805, 91 Or. 279. 

Schrafft v. Wolters, 48 A. 782, 61 N.J.Eq. 467. 

See McClintock, “Adequacy of Ineffective Remedy at Law,” 16 Minn.Law Rev. 
233. 


Q. 58. P sued to enjoin D from cutting timber on a tract of land, 
and moved for a temporary injunction. The court found, after a 
hearing on the motion, that P and D each claimed to have pur- 
chased the timber on the land from the same owner; that D had 
gone into possession and had erected a sawmill, and was starting 
to cut the timber. Should the temporary injunction be granted? 


A. Ordinarily the court of equity does not undertake, in a suit 
to enjoin a trespass, to determine the question of the legal title to 
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interests in land, but it often will grant an injunction pending the 
determination of that question in an action at law if irreparable in- 
jury is threatened. The modern rule, contrary to many earlier 
cases, is that the cutting of timber from the land is an irreparable 
injury. But here P’s only right in the land is to cut the timber, 
that is to make the same use of it that D is making. D’s possession 
gives him a prima facie right until P establishes a better right. In 
such a case equity ought not to enjoin the cutting, even temporari- 
ly. If there is danger that D cannot respond in damages for tim- 
ber wrongfully cut by him, the court may impound the proceeds of 
the sale of the timber or require D to give security. 


Pardee vy. Camden Lumber Co., 73 S.E. 82, 70 W.Va. 68, 43 LR.A.(N.S.) 
262. 

Snyder v. Hopkins, 3 P. 367, 31 Kan. 557. 

New Jersey & N. C. Land & Lumber Co. v. Gardner-Lacy Lumber Co. (C.C. 
N.C.) 113 F. 395. 


Q. 59. D was operating a smelter in such a manner as to be a 


nuisance, and P, who owned a farm near the smelter, sought an in- 
junction against its further operation’in that manner. D showed 
that its smelter was a very large one, employing several thousand 
men, and that it could not be operated in a way to avoid the nui- 
sance without incurring an expense several times greater than the 
entire value of P’s farm. Will the court refuse the injunction? 


A. A court of equity has discretion to consider comparative in- 
juries, with reference to the issuance or denial of an injunction, and 
will not issue one where it would cause great loss to defendant, 
with only slight benefit to plaintiff. But where the right of plain- 
tiff is clear, the result of defendant’s wrong is to deprive plaintiff 
of the substantial use of his property, the injunction ought not to 
be denied merely because it will cost defendant more to avoid the 
injury than the damages plaintiff will suffer by permitting it to 
continue. If, however, the injury to plaintiff, though substantial 
does not destroy the substantial value of his property, and could 
be largely compensated in damages, while the injunction would 
destroy the value of defendant’s property, relief may be denied, 
and especially if the closing of defendant’s smelter would injuri- 
ously affect the prosperity of the community. 


American Smelting & Refining Co. v. Godfrey, 158 F. 225, 89 C.C.A. 139, 14 
Annu.Cas, 8. 

Penn Gas Coal Co. v. Greensboro Gas Co., 85 A. 10938, 238 Pa. 97. 

Bliss v. Washoe Copper Co, (C.C.A.9th Cir.) 186 BP. 789. 

36 Harv.Law Rev. 211. 

83 Yale Law J. 205. 

8 Cal.Law Rev. 130. 

McClintock, “Discretion to Deny Injunction against Trespass and Nuisance,” 
12 Minn. Law Rev. 565. 
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Q. 60. D owned a tract of land through which ran a small stream, 
which entered the tract, after crossing P’s land, through a culvert 
under the highway. D constructed a drain to carry the stream 
across his land, and negligently used pipe considerably smaller 
than the opening of the culvert and sealed it into the latter above 
the bottom edge. D then erected several buildings on the land, 
over the drain. The water of the stream at times of ordinary high 
water backed up on P’s land, and rendered portions of it unfit for 
cultivation. Should the court refuse to enjoin the maintenance of 
the drain by D on the balance of hardships? 


A. No. Courts are quite generally agreed that a wilful wrong- 
doer is not entitled to a. balancing of the hardships in his favor. 
Though there are not many cases, the same rule applies where the 
wrong results from a negligent affirmative act by defendant, though 
hardships may be balanced in favor of one who acted under a neg- 
ligent mistake. 


Sisters of St. Joseph Corp. v. Atlas Sand, Gravel & Stone Co., 180 A. 3038, 
120 Conn. 168. 
Kershishian v. Johnson, 96 N.D. 56, 210 Mass. 135, 36 L.R.A.(N.S.) 402. 


SECTION 13.—NATURE OF INTERESTS PROTECTED 


Q. 61. P sued to enjoin D from disinterring the body of P’s fa- 
ther. D demurred to the bill, on the ground that equity protected 
only rights of property. What should be the ruling on the demur- 
Ter? 


A. Demurrer overruled. Formerly it was commonly said that 
equity protected only property rights. But recently it has under- 
taken to protect other rights as well, and an injunction has been 
issued to prevent the removal of a dead body, on the ground that 
there was no property right in a body, and therefore there was no 
adequate remedy at law to protect the right of the next of kin to 
have the body left undisturbed. Personal rights are now general- 
ly protected unless the remedy at law is adequate, or the right is 
of such a nature that equitable relief will be ineffective, as is gen- 
erally the case where social and domestic interests are involved. 


Sherrard v. Henry, 106 S.E. 705, 88 W.Va. 315, 21 A.L.R. 645. 

Vanderbilt v. Mitchell, 67 A. 97, 72 N.J.Eq. 910, 14 L.R.A.(N.S.) 304. 

Snedaker v. King, 145 N.E. 15, 111 Ohio St. 225. 

Pound, “Equitable Relief against Defamation and Injuries to Personality,” 29 
Harv.Law Rev. 640. 


Q. 62. Your client desires to get married, but cannot safely do 
so because another woman with whom he has been living illicitly 
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claims to be his common law wife. Would you advise him to sue 
for an injunction to restrain her from asserting that claim? 


A. Aside from the objection that the clean hands maxim might 
defeat equitable relief, it would seem that the weight of authority 
would hold that there was no such interest here as equity could 
protect. The unauthorized use of a person’s name is generally pro- 
tected only against commercial exploitation. Relief has been giv- 
en, however, in such a case. 


Burns vy. Stevens, 210 N.W. 482, 236 Mich. 443. 
Baumann y. Baumann, 165 N.E. 819, 250 N.Y. 382. 
Moreland, “Injunctive Control of Family Relations,” 18 Ky.Law J. 207. 


Q. 63. P is an association gathering news for distribution among 
its members, all of whom publish newspapers. D is a radio station 
which broadcasts items of news which it obtains from bulletins is- 
sued by P’s members, and from early editions of their newspapers. 
Its only competition with P or its members is for advertising. Can 
P have D enjoined from broadcasting such items? 


A. The common law recognized no property in literary matter 
after its publication, but it has been held that, as between compet- 
ing newsgathering agencies, it remains property which equity may 
protect so long as it retains commercial value as news. Lower 
courts have differed as to whether the same principle applies when 
there is only the indirect competition present here, and when the 
news items are not being sold by the defendant. 


International News Service v. Associated Press, 39 S.Ct. 68, 248 U.S. 215, 
63 L.Ed. 211, 2 A.L.R. 293. 

Associated Press v. KVOS, Inc. (C.C.A.9) 80 F.(2d) 575. Noted in 19 Minn. 
Law Rev. 822; 34 Mich.Law Rev. 738; 10 Temple Law Quart. 338. 

See comments 18 Columb.Law Rev. 257; 2 Minn.Law Rev. 305. 


Q. 64. P sought to enjoin D from buying from P’s employees ore 
which D knew they had stolen from P’s mine. Should the injunc- 
tion be issued? 


A. Equity will not enjoin the commission of crimes as such but 
it frequently enjoins acts which would cause irreparable injury to 
property, even though the acts may also be crimes. But that re- 
lief ought not to be given in a case such as this where the only ef- 
fect of the injunction is to repeat the prohibition of the criminal 
law, and permit punishment of the act as a contempt, thereby de- 
priving defendant of the constitutional right to a jury trial. 

Meher v. Portland Gold Mining Co., 172 P. 12, 64 Colo. 352, L.R.A.1918D, 


Contra: Goldfield Consol. Mines Co. vy. Richardson (C.C.Nev. 
See note 18 Cal.Law Rev. 63. mi ev.) 194 I. 198. 
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SECTION 14.—INTERPLEADER 


Q. 65. A left a bond with a bank for safe-keeping, and the bank 
gave A its receipt, in which it agreed to return the bond to A on 
demand. B claimed that the bond had been stolen from him, and 
demanded that the bank deliver it to him. Can the bank have in- 
terpleader against A and B? 


A. No; unless the strict rules governing interpleader in the Eng- 
lish Court of Chancery have been relaxed. There is no privity of 
title between A and B, and that was a prerequisite to the right to 
have interpleader; also there might be a liability on the part of the 
bank to restore the bond to A, regardless of the ownership thereof, 
because of the language of the receipt. The existence of reason- 
able doubt as to that liability precludes interpleader, because the 
bank is not entitled to be discharged from further liability merely 
on bringing the bond into court. The whole matter must be set- 
tled by the success of one in order to interplead. These two re- 
quirements of interpleader in equity have been criticized as hav- 
ing been adopted from the common law remedy in detinue with- 
out substantial justification in view of the practice of equity to 
adjudicate all controversies between different parties, and have 
been rejected in some recent cases. 


Atlantie City National Bank y. Thompson, 87 A. 636, 82 N.J.Law, 111. 

National Security Bank of Boston v. Batt, 102 N.BE. 691, 215 Mass. 489. 

Camden Safe Deposit & Trust Co. v. Barbour, 176 A. 313, 117 N.J.Eq. 401, 
97 A.L.R. 993. 

See Chafee, “Modernizing Interpleader,” 30 Yale Law J. 814; 45 Yale 
Law J. 963, 1161. 


Q. 66. P found a valuable ring which C claimed to have lost, and 
for which C had offered a reward of $25.00. P wrote C that he 
would return the ring and claim the reward as soon as C identified 
the property. D heard that P had found the ring and claimed it, 
threatening to sue P for conversion if he returned the ring to C, 


Can P have interpleader? 


A. Yes. The requirement of privity was never applied in cases 
where finders sought interpleader. The requirement that plaintiff 
seeking interpleader must be disinterested only requires that he 
claim no lien on the property or right to deduct from the fund. 
He may deliver the ring into court to be recovered by the true 
owner, reserving only a personal claim against C for the reward if 
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C is successful. The fact that he would have an interest in the 
outcome ought not to deny relief. 
Jacobson y. Blackhurst, 2 Johns. & Hemm. 486, 70 Hng.Reprint T150. 


Conner y. Bank of Bakersfield, 190 P. 801, 183 Cal. 199. 
Lavelle y. Belliu, 97 S.W. 200, 121 Mo.App. 442. 


Q. 67. P was the contractor for the erection of a building. He 
let a subcontract to C for the installation of the plumbing and 
heating. After the completion of the building, D, who had done 
some of the work on the plumbing, claimed that he had done so un- 
der orders from P’s foreman, and not as C’s employee. If P is re- 
quired to pay D for the work, he would be entitled to deduct the 
amount from the sum due C, if not, D would have to share with 
the other creditors of C, who is now insolvent. In a code state, 
can P have C and D joined in a suit to determine the rights of all 
parties? 


A. Yes. Courts of equity applied the strict requirements for in- 
terpleader only when there was no other ground for equitable re- 
_ lief. If the parties were already in equity, a bill in the nature of 
interpleader was freely allowed. Under code practice the exten- 
sion of the remedy of interpleader does not affect the jurisdiction of 
any court and is in accordance with the principles of code practice. 


Engineers’ Construction Corp. v. Tolbert, 223 P. 56, 74 Colo. 542, 
Van Winkle v. Owen, 34 A. 400, 54 N.J.Eq. 253. 


SECTION 15.—BILLS OF PEACE 


Q. 68. M Company files a bill, alleging that more than 100 ac- 
tions at law had been brought against it by representatives of em- 
ployees who had been killed by an explosion in its mine, and that 
the company’s defense to each of the actions was the saine, that 
the explosion was not due to its negligence, but resulted from the 
negligence of an independent contractor, who was installing new 
machinery in the mine, and praying that the prosecution of the 
actions at law be enjoined and the liability of the company deter- 
mined in one suit in equity, to avoid a multiplicity of suits. The 
defendants demurred to the bill. What ruling? 


A. Demutrer sustained. In Pomeroy’s Eq.Jur. § 268, it is stat- 
ed that a community of interest merely in the question of fact 
or law to be determined is sufficient to sustain a bill of peace; but 
the courts have not been willing to accept that statement, so as 
to permit a bill of peace to determine the liability in tort for nu- 
merous injuries growing out of the same accident. A common ques- 
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tion of law or fact may be enough to sustain a bill of peace if there- 
by litigation will be substantially lessened, but generally in suits 
for negligent injuries the importance of the issues of contributory 
negligence and damages, and of the right to a jury trial, outweighs 
the inconvenience of the numerous actions. 
Tribette v. Illinois Central R. Co., 12 So. 32, 70 Miss. 182, 19 L.R.A. 660, 
35 Am.St.Rep. 642. 
Southern Steel Co. v. Hopkins, 57 So. 11, 174 Ala. 465, 40 L.R.A.(N.S.) 464, 
Ann.Cas.1914B, 692. 
Davis vy. Forrestal, 144 N.W. 423, 124 Minn. 10, L.R.A.1915F, 1012, Ann.Cas. 


1915D, 448. 
25 Harv.Law Rev. 559; 24 Yale Law J. 642; 68 Univ.Pa.Law Rev. 167. 


Q. 69. P’s property, which was injured by a fire, was insured 
with ten different companies, each policy providing that the com- 
pany issuing it should be liable only for the proportion of the loss 
sustained which the face of that policy bore to the total amount 
of insurance carried. Can the insurance companies maintain a 
bill of peace to have the share of the loss to be borne by each de- 
termined in a single suit? 


A. Courts have differed as to whether the numerous parties to a 
controversy may resort to a bill, of peace against the objection of 
the single party. When the relief is given, it is based on the ad- 
vantage to the public from the saving of litigation, or on the fact 
- that the interests of each of the numerous groups are not yaluable 
enough to justify the expense of a suit. Neither reason would be 
of much weight in this case. Courts have also differed as to wheth- 
er the interests of each in the liability of the other under the appor- 
tionment clause creates such community of interest as to sustain a 
bill of peace on that ground. 


Fairley v. City of Duluth, 185 N.W. 390, 150 Minn. 374, 32 A.L.R. 1258. 

Equitable Life Assur. Soc. y. Brown, 29 S.Ct. 404, 213 U.S. 25, 53 L.Ed. 
682. 

Mechanics’ Ins. Co. of Philadelphia v. C. A. Hoover Distilling Co. (C.C.A. 
8th Cir.) 173 F. 888, 32 L.R.A.(N.S.) 940. 


Deed 


Dixie Fire Ins. Co. v. American Confectionery Co., 186 S.W. 915, 124 Tenn. ~ 


247, 34 L.R.A.(N.S.) 897. 


Q. 70. A statute imposed a penalty of $50.00 for operating a mo- 
tor truck across a bridge at a speed in excess of 15 miles per hour, 
and permitted an action by any private person for the recovery of 
the penalty. A fleet of trucks carrying materials to P’s building, 
made more than two hundred trips across the bridge during the 
period of a week, each at a speed in excess of the statutory limit, 
and D instituted two hundred actions at law against P, each for 
the recovery of the penalty for a single violation. P claims that 
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the trucks were operated by an independent contractor, for whose 
acts he was not legally responsible. Can a court of equity give 
P any relief, and, if so, what? 


A. Equity will almost always protect a party from the vexation 
of numerous actions instituted against it by the same party which 
all depend on the same question. The relief given should be an 
injunction against the prosecution -of more than one of the actions 
at law until the question is settled in the action not enjoined, to 
become permanent if the decision in that action is in favor of P. 
By this relief the objection that equity deprives D of his choice 
of the court in which to sue, is obviated. 

Southern Pac. Co. v. Robinson, 64 P. 572, 132 Cal. 408, 12 L.R.A.(N.S.) 497. 


Fraley & Carey Co. v. Delmont, 97 N.Y.S. 408, 110 App.Div. 468, 
See comment 33 Harv.Law Rev. 476. 


SECTION 16.—BILLS QUIA TIMET 


Q.71. A induced Surety Co. to go bond for him on a building 
contract by giving an indemnifying bond purporting to be signed 
by P as surety. P alleged that his signature was forged, and that 
the apparent contingent liability thereby created impaired his cred- 
it as a real estate dealer, and: asked that the indemnifying bond be 
cancelled. Surety Co. demurred to the bill for the reason that 
the remedy at law was adequate. What should be the ruling? 


A. In some jurisdictions, equity will cancel an instrument void- 
able for fraud regardless of the adequacy of the remedy at law, 
but in other jurisdictions cancellation will be refused where the 
defense to any action on the instrument would be an adequate pro- 
tection. Many courts have held that the remedy is adequate if 
the defense assures against a future recovery on the instrument. 
Others will give relief against present loss which may be suffered 
from leaving the instrument outstanding, even though it may 
never be the basis for a successful suit. Under these cases, which 
are clearly the better equity, the relief should be granted in this 
case, and the demurrer should be overruled. 


National Surety Co. v. Mullen, 150 P. 873, 50 Okl. 43%. 
Fuller vy. Percival, 126 Mass. 381. 

Scott v. Onderdonk, 14 N.Y. 9, 67 Am.Dec. 106. 

See comment 44 Harv.Law Rey. 860. 


Q. 72. P filed a bill to remove a cloud on title in which he alleged 
that he owned Blackacre, which had been leased to T for a term 
which had five years yet to run, and that T was in possession; that 
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D claimed to be the owner of Blackacre under a deed conveying 
P’s interest in Blackacre, executed by A as attorney in fact for 
P; that A had no authority to act for P. Should D’s demurrer 
to the bill be sustained? 


: . 
A. No. It is frequently said that plaintiff must be in possession 

to maintain a bill to remove a cloud on title, but that only means 
that he must be able to maintain ejectment against the defendant. 
If neither is in possession or entitled to immediate possession, there 
is no remedy at law. In New York it is held that an instrument 
which cannot be made the basis of a successful action against plain- 
tiff for the land without proof of a non-existent fact is not a cloud 
on title, but that overlooks the present injury from an outstanding 
void instrument which renders the title unmarketable. 

Screws v. Wall, 82 So. 428, 203 Ala. 178. 

Chesney v. Valley Live Stock Co., 244 P. 216, 34 Wyo. 378, 44 A.L.R. 1255. 

Virginia Coal & I. Co. vy. Kelly, 24 S.E. 1020, 93 Va. 332. 


Washburn ¥. Burnham, 63 N.Y. 132. 
See Howard, “Bills to Remove Clouds from Title,” 25 W.Va.Law Q. 4. 


SECTION 17.—RELIEF AGAINST CONTRACTS INDUCED 
BY FRAUD OR MISTAKE 


Q. 73. D, a merchant in failing circumstances, made an agree- 
ment with his creditors whereby they gave him releases in full 
on his paying part of his debts to them, all parties knowing that 
the releases were not legally binding because not supported by 
consideration. ‘To obtain the releases, D made representations 
as to the amount his assets could be sold for, which were true at 
the time. , Later D received an offer of a much larger sum for his 
assets, and, without revealing that fact to his creditors, obtained 
from each of them a release under seal. Will equity cancel gee 


subsequent releases? 


A. The general principle that non-disclosure does not amount 
to fraud does not apply where there is non-disclosure of facts in- 
consistent with previous representations which did not amount to 
fraud when they were made. The New York case which gave re- 
lief against the sealed releases under similar facts can be sustained 
only on the ground that the earlier releases were morally, even if 
not legally, binding, so that the creditors had no equity to have 
the new information communicated to them., 


Haviland y. Willets, 35 N.E. 958, 141 N.Y. 35. 
Dambmann vy. Schulting, 75 N.Y. 55; Id., 85 N.Y. 622, 


‘ St ae Be ny 


480 EQUITY § 17 


Q.74. D leased his mineral land to P for a term of 40 years, 
with right to remove all the iron ore therein on payment of a 
royalty of fifty cents a ton, with a minimum of $10,000 per year. 
Both parties mistakenly thought there was enough ore to pay for 
operation during the entire term, but it was exhausted in eight 
years. Can P have the lease cancelled? Would an answer stating 
that D had brought an action at law for a year’s minimum royalty 
before P sued in equity state a good defense? 


A. Since the mistake was mutual and material, it justifies P in 
rescinding. The invalidity does not appear on the face of the 
instrument, so that a bill quia timet to cancel it ought to lie. Vir- 
ginia Iron, Coal & Coke Co. v. Graham, 98 S.E. 659, 124 Va. 692. 
But the mistake would be a good defense to the pending action 
at law, and equity ought not to interfere with that action, though 
it has been held that an instrument may be cancelled for fraud 
while an action at law is pending. Grand Chute v. Winegar, 15 
Wall.(U.S.) 355, 21 L.Ed. 170. Contra: Buxton v. Broadway, 45 
Conn. 540, See comment 20 Columb.Law Rev. 487. 


Q.75. A sues B for the cancellation of a release of liability for 
A’s personal injuries, which A alleged he signed without réading, 
relying on B’s representation that it was only a receipt for $50, 
then advanced by B to pay A’s hospital expenses. No offer was 
_ made to return the $50, and B demurs to the bill. What ruling? 


A. Demurrer overruled. If the fraud charged had been misrep- 
resentation as to the facts affecting B’s liability, or if the ground 
for cancellation had been incapacity or undue influence, the weight 
of authority is that A would not be entitled to relief without re- 
turning the consideration for the release. But in this case, if B’s 
representations had been true, A could have kept the money, and 
still sought to recover for his injuries, and therefore he will not 
be compelled to refund it as a condition precedent to cancellation 
of the release. St. Louis, I. M. & St. R. Co. v. Hambright, 113 S. 
W. 803, 87 Ark. 614. Since equity could make repayment of the 
amount received a condition, to a decree for cancellation, it did 
not, as did the law, require a tender of the return before the suit, 
and might give relief against fraud where the return of the con- 
sideration was no longer possible. Wilks v. McGovern-Place Oil 
Co., 207 N.W. 692, 189 Wis. 420. See comments 24 Columb.Law 
Rev. 544; 42 Harv.Law Rev. 438. 


Q. 76. The governmént plat showed a fractional subdivision as 
bordering on a lake. V contracted to sell that subdivision to P, 
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both parties believing that it extended to the lake, whereas, in 
fact, there was a strip of government land between it and the lake. 
Has P a right to relief in equity? 


A. Here there can be no reformation, since the mistake was not 
in expressing an actual agreement of the parties, but as to the sub- 
ject matter of the contract. The mistake was mutual, so that P 
can have the contract canceled, if the mistake was of a fundamen- 
tal character. If the contract be construed as one for a lake shore 
lot, then the actual premises described did not, by reason of the 
mistake, constitute the property with reference to which the con- 
tract was made, and the contract can be canceled. But, if the main 
intent of the parties was to transfer the tract described, the mis- 
take was only as to the attributes or characteristics of the subject- 
matter of the contract, and such a mistake is generally not regard- 
ed as invalidating the contract, though some courts hold that, if 
it is as to a material matter, the contract may be canceled. Coolin 
v. Anderson, 140 P. 969, 26 Idaho, 47. 

See note, When is mistake of fact ground for rescission? 13 Cal. 
Law Rev. 246. See, also, 35 Harv.Law Rev. 757. 


Q. 77. A made a bid for the erection of a church for $2,500 less 
than he intended. B accepted the bid without knowledge of the 
mistake. The next day, before B had altered his position in any 
respect, he was notified of the mistake, which was due to the omis- 
sion of the item of structural steel through some accidental over- 
sight. A sues in equity for rescission of the contract on the ground 
of mistake. What decision? 


A. In most jurisdictions, rescission would not be granted for 
purely unilateral mistake, except where the defendant is in the 
position of a donee or volunteer. Specific performance will be de- 
nied, even though the mistake is only unilateral, if hardship or 
unfairness would result. Rudisill v. Whitener, 59 S.E. 995, 146 
N.C. 403, 15 L.R.A.(N.S.) 81. But for rescission the mistake must 
generally be mutual and fundamental. A few courts, however, 
have recognized a defense or granted rescission for a unilateral 
error, resulting in an unfair advantage, where there has been no 
part performance or change of position by the other party. St. 
Nicholas Church v. Kropp, 160 N.W. 500, 135 Minn. 115, L.R.A. 
1917D, 741; Moffett, H. & C. Co. v. Rochester, 20 S.Ct. 957, 178 
U.S. 373, 44 L.Ed. 1108; Werner v. Rawson, 15 S.E. 813, 89 Ga. 
619; Harper v. City of Newburgh, 145 N.Y.S. 59, 159 App.Div. 
695; Steinmeyer v. Schroeppel, 80 N.E. 564, 226 Ill. 9, 10 L.R.A. 

Bat.PRoB.LAaw (2p ED.)—31 
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(N.S.) 114, 117 Am.St.Rep. 224; 30. Harv.Law Rev. 637; 2 Ill.Law 
Rev. 267; 16 Minn.Law Rev. 137. It is suggested that B cannot 
complain of A’s carelessness, unless he has been prejudiced by it, 
and that it would be unjust for him to take advantage of A’s mis- 
take and enrich himself at A’s expense. See Contracts, Question 
40. 


SECTION 18.—REFORMATION OF INSTRUMENTS 


Q. 78. V gave P a deed conveying a tract of land described by 
metes and bounds. V did not intend to convey his building site, 
and did not know it was included in the description. P knew the 
site was included, and intended to acquire it. V filed a bill for 
reformation of the deed to exclude the site from the description 
of the land conveyed, alleging the above facts, and P demurred 
to the bill. What ruling? 


A. Demurrer sustained. An instrument can be reformed only 
when there is an agreement between the parties to which the in- 
strument can be made to conform. Here the parties did not agree 
as to the subject-matter of the contract, and, in the absence of 
fraud or some other equitable ground, P cannot be required to 
take less than he agreed to take. V’s remedy, if any, is for rescis- 
sion and cancellation of the deed because of the mistake, 

McFarland y. Mead, 34 App.D.C. 268. | 
Forrester v. Moon, 84 S.E. 532, 100 S.C. 157. 


Bivins y. Kerr, 108 N.E. 996, 268 II. 164. 
See 23 Columb.Law Rev. 785. 


If the agreement had been for the conveyance of the tract with- 
out the building site, and P knew that the site was included, there 
could be reformation even though the mistake was not mutual, 
since the attempt to take advantage of the mistake would amount 
to fraud. 


Retan y. Clark, 190 N.W. 244, 220 Mich. 493. 


Q. 79. V sued P for reformation of a warranty deed so as to in- 
clude therein a lot which the parties had agreed should be con- 
veyed, but which was not included in the description. The prior 
agreement was not in writing. Can the relief be given? 


A. The rule excluding parol evidence to vary a written instru- 
ment does not apply in suits for reformation. By the weight of 
authority, the statute of frauds does not prevent reformation to 
conform to an oral agreement, but Massachusetts holds that an 
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instrument cannot be reformed to conform to an oral agreement 
by including therein more land than is described because of the 


‘statute of frauds, though it may be reformed by excluding land 


which there was no intention to include. 


Hathaway v. Brady, 23 Cal. 121. 

Schwass v. Hershey, 18 N.B. 272, 125 Ml. 658. 

Glass v. Hulbert, 102 Mass. 24, 3 Am. Rep. 418. 

See note 35 Yale Law J. 739. 

As to the parol evidence rule, see Evidence, Question 49. 


Q. 80. D gave to C a warranty deed conveying Blackacre, and 
took from C a contract to reconvey on payment of a debt D owed 
to C. A state statute, of which neither party had actual knowl- 
edge, provided that no instrument relating to realty should be 
valid as security for any debt, unless so expressed therein. Can 
C have the deed reformed, so as to show it was intended as se- 
curity? 


A. It is generally stated that a mistake of law does not entitle 
a party to reformation of an instrument, but the rule has little 
reason to support it, and many courts find many exceptions to it, 
while others deny it. In the present case it would be a great hard- 
ship for C to lose his security because of his ignorance of a statute, 
and equity can reform the instrument. 


Ingram Day Lumber Co. v. Robertson, 92 So. 289, 129 Miss. 365. 
Forest Lake State Bank v. Ekstrand, 128 N.W. 455, 112 Minn. 412, 
7 Iowa Law Bul. 264. 

9 Va.Law Rev. 9. 


Q. 81. P offered to buy Blackacre from V at $90 per acre. V 
refused to sell at that price, but said he would take $100 an acre. 
P accepted V’s offer, and a contract was executed’whereby V 
agreed to convey to P “Blackacre, containing 160 acres, more or 
less,” and P agreed to pay therefor $16,000. Both parties thought 
Blackacre contained 160 acres, but in fact it contained only 120. 
P sought reformation of the contract, so as to require the payment 
of $12,000 only. Is he entitled to the relief? 


A. Yes; the agreement between the parties was for a sale and 


‘purchase by the acre, not at a lump sum for the entire tract. The 


contract was executed in the latter form only because both parties 
thought it expressed the agreement, because of their mutual mis- 
take as to the acreage. E 

Mills y. Kampfe, 94 N.E. 1072, 202 N.Y. 46, 
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Presumptions and Burden of Proof, p. 528. 


10. Functions of Court and Jury, p. 531. 
11, Parol Evidence Rule, p. 533. 


SECTION 1.—JUDICIAL NOTICE 


Q.1. Action in the county court against the city of Greenville 
brought by the owner of a vacant lot abutting on Olive Street in 
that city, for damages caused by fixing the grade of the street so 
as to obstruct the drainage, and to cause water to stand on the 
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lot. The city having asserted the defence of limitation and pre- 
Scription, it becomes material to ascertain the time when the 
street was opened and graded. The trial judge has lived near 
the lot in question, and remembers the particular time when the 
street was established, by reference to the fact that it was near the 
time of his marriage. May he properly take judicial notice of the 
time when the street was opened and graded? 


A. No, not on the basis of his individual knowledge gained from 
personal observation. Leong Kim Wai v. Burnett (C.C.A. 9th) 23 
F.(2d) 789. Judicial notice is taken only of facts which are (a) 
matters of common knowledge to persons generally throughout 
the community, or (b) accepted scientific or historical facts sus- 
ceptible of indisputable verification without resort to testimony in 
court, or (c) domestic law and other governmental facts readily ac- 
cessible to the judge as an official. 5 Wigmore, Evidence, §§ 2565- 
2571. 

If it appeared that the opening and grading had been author- 
ized by an ordinance of the city, could the judge take notice of 
this as a matter of domestic law, without technical proof of the 
terms of the ordinance? Under the common law view, he cannot, 
the doctrine not extending to local regulations. O’Brien v. Wo- 
burn, 69 N.E. 350, 184 Mass. 598. But the extension is frequently 
made by statute. See 5 Wigmore, Evidence, § 2572, note 15. 


SECTION 2.—REAL EVIDENCE 


Q.2. Trial for murder. The victim was found dead bearing fatal | 
knife wounds. The defendant pleaded an alibi. The prosecution 
placed on the stand a policeman who identified a knife, handed to 
him by counsel, as a knife found in the bureau drawer in the de- 
fendant’s room one week after the murder. It bore stains which 
looked like blood or rust. The same witness likewise was handed 
a coat, which he identified as being the coat found on the victim, 
when his body was first discovered. The coat was cut in several 
places, as if by a knife, and bore dark stains resembling blood, sur- 
rounding the cuts. The prosecution then offers the knife and coat 
in evidence. Are they admissible upon this showing? 


A. Such objective, or real, evidence is admissible when it has 
been properly authenticated, that is, when shown by the testimony 
of witnesses to be so connected with the happenings under inves- 
tigation as to shed light upon the issues. 5 Wigmore, Evidence, 
§ 2129. The knife here seems not to have been adequately linked 
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up. It is not proved to have been the knife with which the crime 
was committed. Such a showing may, however, be made circum- 
stantially, and if there were other proof which tended to connect 
the defendant with the crime (as that he was found hiding near 
the body) and it were shown by expert testimony that the stains on 
the knife were blood stains, the knife would be admitted. See 
Hand v. State, 159 So. 275, 26 Ala.App. 317. 

The coat, on the other hand, should be received in evidence. The 
facts in proof indicate circumstantially that it was worn by the 
victim at the time he was murdered. It would have been safer for 
the prosecution to elicit testimony that the coat was in the same 
condition at the trial as when found, and a few courts might be 
strict enough to require this to be shown in advance. See State 
v..llgenfritz, 173 S.W. 1041, 263 Mo. 615, Ann.Cas.1917C, 366. 
But most would hold the showing sufficient. Gross v. Common- 
wealth, 72 S.W.(2d) 1017, 255 Ky. 88. If, however, the inflam- 
matory effect of the bloody garments is likely to be such as to out- 
weigh their probative value, the judge should exclude them. State 
v. Long, 80 S.W.(2d) 154, 336 Mo. 630 (excluded, where defend- 
ant admitted death caused by knife wounds). Here the coat is of 
material probative value, to show the cause of death. Most courts 
would approve, if the trial judge exercised his discretion to admit 
the coat. State v. Griffin, 254 N.W, 841, 218 Iowa, 1301 (though 
defendant admitted death was caused by bullet); Pelfry v. Com- 
monwealth, 74 S.W.(2d) 913, 255 Ky. 442; Commonwealth v. 
Talarico, 177 A. 1, 317 Pa. 481.. 


Q. 3. Proceeding on behalf of a city to condemn the defendant’s 
lot, on which is situated a brick dwelling, for park purposes. 
The only issue is the value of the property. The expert wit- 
nesses of the plaintiff and the defendant differ widely in their tes- 
timony as to the value and state of repair of the house. The plain- 
tiff moves that the jury be conducted to the premises for a view, 
and over the defendant’s objection, the motion is granted. At the 
conclusion of the trial the defendant requests that the jury be in- 
structed that “they are not to consider the things seen by them in 
the course of their view of the premises, as evidence, but merely 
as a means of better understanding and applying the testimony of 
the witnesses,” Should the court have permitted the view? Should 
the instruction requested be given? 


A. Almost universally, the trial court in a civil case is conceded 
discretionary power to order a view. This was the common law 
practice. 2 Wigmore, Evidence, §§ 1162, 1164. Even in criminal 
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cases this discretionary power is widely conferred by statutes. 2 
Wigmore, Evidence, § 1163. See Snyder v. Commonwealth of 
Massachusetts, 54 S.Ct. 330, 291 U.S. 97, 78 L.Ed. 674, 90 A.L.R. 
575. There is nothing to show that the discretion was abused in 
granting the view in the present case. 

The instruction should, by the prevailing and better view, be 
refused. The sense-impressions received by the jury as to the 
house and its condition, are not “testimony,” but they are prop- 
erly to be used as sources of judgment and persuasion, that is, 
as proof, just as similar impressions from objects brought into 
court as “real evidence,” are used. Commonwealth v. Mercier, 
153 N.E. 834, 257 Mass. 353; Yeager v. State, 278 P. 665, 43 OkI. 
Cr. 318; 2 Wigmore, Evidence, § 1168. Contra: Haswell v. 
Reuter, 177 N.W. 8, 171 Wis. 228. In any event, it seems that such 
an instruction would be futile so far as it is based on the assump- 
tion that the jurors will obey a command to prefer the words of a 
witness to the testimony of their own eyes. 


SECTION 3.—AUTHENTICATION AND THE BEST 
EVIDENCE RULE 


Q. 4. In searching the records you discover the copy of a deed 
made some years ago from A to B, duly acknowledged by A be- 
fore a notary public. It is material to the interests of your client 
C to establish in a pending suit the execution and the terms of 
this deed. What is ordinarily the easiest way of making this proof? 
On what principles does the admission of the evidence rest? 


A. Under these circumstances it would probably be difficult for 
C to obtain the original deed, or to prove that it has been lost or 
destroyed or is in the possession of the party-opponent, and also 
it would usually be difficult or inconvenient to make proof of the 
signing and delivery by A of the deed. Under the practice ob- 
taining in most states, usually sanctioned by express statutory 
provisions, C may resort to the less burdensome method of es- 
tablishing the execution and terms of the deed, by procuring from 
the county clerk or recorder, or other officer who is the keeper of 
the deed records, a certified copy of the deed, and offering this 
certified copy in evidence. In most states, nothing further is 
necessary. The recorder’s certificate (authenticated by his of- 
ficial seal and signature) that the attached copy of the records is 
correct, comes in as an “official written statement” as evidence of 
the truth of facts certified. 3 Wigmore, Evidence, § 1677. Thus 
it proves the contents of the deed. 
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The rule requiring the production of the original document (the 
“Best Evidence” rule) is dispensed with, under most statutes, 
when proof is made by certified copy of a recorded deed, though 
it is sometimes required that the proponent file an affidavit that 
the original deed is not in his possession or under his control. 
Bowling vy. Turner, 225 S.W. 149, 189 Ky. 526; see description and 
compilation of statutes in 2 Wigmore, Evidence, §§ 1224, 1225. 
Moreover, the evidence of the signing and delivery of the original 
deed is furnished by the certificate of the notary (transcribed in 
the certified copy) that the grantor signed and acknowledged the 
instrument, and by the acceptance for recording of the instrument 
thus acknowledged. Atlantic Land & Improvement Co. v. Lee, 112 
So. 549, 93 Fla. 579; 3 Wigmore,.Evidence, §§ 1648, 1651 (surh- 
marizing the statutes in each state). 


Q. 5. Action by a shipper of cattle for damages against a rail- 
way, charging injury to the cattle by delay and failure to unload 
and feed them en route. The shipper testified, over objection, 
that while the cattle were on the way, learning that they had not 
arrived, he put in a long distance call for the office of the rail- 
way company at the usual unloading place, and was answered by 
a man whose voice he did not recognize but who said he was the 
yardsmaster, who told him in response to inquiry about the cattle 
that they were unable to unload them, and they were still on the 
cars. Was the evidence admissible? 


A. Yes. In order to secure the admission of evidence of a state- 
ment made over the telephone, it must be proved who made it. 
4 Wigmore, Evidence, § 2155. The commonest way is by tes- 
timony of the one who repeats the statement on the stand, that 
he recognized the voice of the speaker. Commonwealth v. Del 
Giorno, 154 A. 786, 303 Pa. 509. The fact that the person at the 
other end had called up and said that he was X, would not prove 
that it was X speaking, but would be mere anonymous hearsay. 
State v. Berezuk, 55 S.W.(2d) 949, 331 Mo. 626. But where as 
here, the one who recounts the conversation shows that he prop- 
erly put in a call for a certain person and was answered by one 
who claimed to be that person, the regularity and accuracy of 
telephone operations strongly substantiate the purported identity 
of the person answering. This suffices to authenticate the state- 
ment as his. Miller v. Leib, 72 A. 466, 109 Md. 414. 

And on similar reasoning, the circumstances of the call and the 
reply confirm not only the fact that the railway office was actually 


§3 EVIDENCE 489 


reached by the call, but that the person who purported to be such, 
actually was the yardsmaster and actually was authorized by the 
railway to reply to inquiries of this sort. Theisen v. Detroit Taxi- 
cab & Transfer Co., 166 N.W. 901, 200 Mich. 136, L.R.A.1918D, 
715; Connolly v. Davis, 208 N.W. 626, 114 Neb. 556. Being thus 
shown to be the statement of an agent of the party-opponent, who 
had general authority to make such statements, it was admissible 
as a vicarious admission. (See Question 33, infra). 


Q.6. In a boundary dispute, your client shows you a letter which 
purports to be written by a former owner of the adversary’s land 
to the client’s father and contains statements favorable to the 
client. The letter is dated January 10, 1900. The client has no 
information about it, except that he found it in the papers of his 
father. What proof needs to be made in order to secure the ad- 
mission of the letter? 


’. A. The letter must first be authenticated, that is, proof must be 
made of its genuineness. This is most often done by producing 
a witness who will testify that he is familiar with the handwriting 
of the writer, and that the letter or its signature is in his hand- 
writing. If such a handwriting witness cannot be found an attempt 
may be made to secure its admission as an ancient document. Ifa 
document is proved to be at least thirty years old, and to come from 
a natural place of custody, and is of unsuspicious appearance, this 
is held to be sufficient evidence of genuineness. 4 Wigmore, Evi- 
dence, §§ 2137-2140. See also Wickes, Ancient Documents and 
Hearsay, 8 Tex.Law Rev. 451. But it must be noted that to come 
under this rule, your client will have to find some evidence that 
the document actually is thirty years old. The date of the docu- 
ment, as yet unauthenticated, does not suffice to prove this. Bow- 
er v. Cohen, 54 S.E. 918, 126 Ga. 35; West v. Houston Oil Co. of 
Texas, 120 S.W. 228, 56 Tex.Civ.App. 341; 4 Wigmore, Evidence, 
§ 2138. 

Having proven the genuineness of the document in one of these 
ways (or in one of the other ways listed in 4 Wigmore, Evi- 
dence, § 2131), further proof should be made that the writer of the 
letter is a former owner of the land under whom the adversary 
claims, and the letter then comes in as an admission of a predeces- 
sory in interest (See 2 Wigmore, Evidence, §§ 1080, 1082). 
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SECTION 4.—WITNESSES 


SS 


(a) Rules Relating to the Examination and Cross-Examination 
(including Recollection, Impeachment, Rehabilitation) 


Q. 7. Action for personal injuries. During the trial the follow- 
ing colloquy occurs: 

Defendant’s counsel: Your Honor, I now wish to introduce evi- 
dence that the plaintiff, before the present injury, had been injured 
in a previous accident. 

Plaintiff’s counsel: We object. 

Court: Sustained. 

Defendant’s counsel: We except. 

On appeal the defendant relies upon:a bill of exceptions which 
recites the above. Is the exception good? 


A. No. The defendant cannot complain of the exclusion of his 
evidence. Such complaint can only succeed where the record dis- 
closes that the party complaining has made an offer, reasonably 
definite, of evidence actually available. 1 Wigmore, Evidence, § 
17. Ordinarily, the safest course is to place a witness upon the 
stand, ask him the necessary questions, and if objections are sus- 
tained, to state specifically the purport of the expected answers. ° 
Chicago City Railway Co. v. Carroll, 68 N.E. 1087, 206 Ill. 318; 
Columbia Realty Investment Co. v. Alameda Land Co., 168 P. 64, 
440, 87 Or. 277. 

The form of the plaintiff’s objection was also faulty in failing 
to specify the ground of objection. Wayne v. Venable (C.C.A. 
8th) 260 F. 64; 1 Wigmore, Evidence, § 18. If such a general 
objection is overruled, it usually avails not on appeal, but where 
the objection is sustained, the other side cannot assign error to 
such action, if there actually was, as here, a good ground for sus- 
taining the objection. “It will be assumed, in the absence of any 
request by the opposing party or the court, to make the objection 
definite, that it was understood, and that the ruling was placed on 
the right ground.” ‘Tooley v. Bacon; 70 N.Y. 34; 1 Wigmore, 
Evidence, § 18. 


Q.8. Action for breach of an alleged oral contract under which 
D was to purchase all of his requirements of coal from P for one 
year at $8 per ton. The terms of the contract were disputed. P 
to prove the contract places on the stand W, his secretary, who 
was present when the agreement was made, and who identifies a 
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memorandum as having been written by her shortly after, in 
which she set down the terms of the agreement as she heard them. 
P then offers the memorandum in evidence. Objection: that it 
does not appear that the witness’s present recollection has been 
exhausted. Should the objection be sustained? 


A. Good sense would seem to suggest that the witness’s con- 
temporaneous record of the happening made while her recollection 
was vivid and clear, would be of far greater value than her later 
testimony based upon her probably much hazier memory at the 
trial. Probably most courts would overrule the objection, under 
the guidance of Wigmore. See his treatise, vol. 2, § 738. A con- 
trary view long obtained in New York, but seems now to be re- 
laxed. See People v. Weinberger, 146 N.E. 434, 239 N.Y. 307. 


Q.9. You are acting as counsel for the state in the trial of D 
for robbery. On ydur examination of W, whom you had relied 
upon as a crucial identification witness, you have asked the question 
whether he recognized the person who committed the holdup. W, 
to your surprise, replies, “So far as I can recall, I did not.” You 
have in your possession a copy, duly certified as correct by the of- 
ficial stenographer, of W’s testimony given before the grand jury 
three months after the robbery. What can you do? 


A. By the view prevailing in nearly all jurisdictions, the court 
will permit you to read the former testimony to the witness (or 
may possibly require you to hand the transcript to the witness 
to read) for the purpose of refreshing his present recollection. 
Souza v. United Elec. Rys. Co., 152 A. 419, 51 R.I. 124; Rags- 
dale v. State, 72 S.W.(2d) 257, 126 Tex.Cr.R. 538; 2 Wigmore, 
Evidence, § 761. In the Federal courts, however, a leading case 
has confusedly imparted into the field of refreshing present mem- 
ory a requirement appropriate only to records of past recollection, 
namely the requirement that the memorandum must have been 
made at or very near the time of the event recorded. Putnam y. 
United States, 16 S.Ct. 923, 162 U.S. 687, 40 L.Ed. 1118. 

In most states, the common law rule still obtains which forbids 
one who calls a witness to impeach him, and consequently in 
those states the former testimony cannot be used for this purpose, 
and the questioning must be carefully limited to refreshing mem- 
ory.’ . Péople.v. DeMartini, 107 Ne 550); 213 N.Y:* 203, LRA. 
1915F, 601. Nevertheless, a substantial number of states do per- 
mit the impeaching of one’s own witness by showing a prior in- 
consistent statement, especially where, as here, the proponent can 
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show surprise. State v. Wolfe, 156 S.E. 56, 109 W.Va. 590, 74 
A.L.R. 1039; 2 Wigmore, Evidence, §§ 902-905. But even so, 
the impeaching testimony would not be substantive evidence of 
guilt, and thus it would behoove the prosecution to explore other 


' theories if the evidence is to be used to aid in making out a case, 


Can the evidence be used as the record of W’s past recollec- 
tion, if he will now testify that he knows that his previous testi- 
mony must have been correct? If so, by the better viéw, the record 
is itself substantive and independent evidence. Roll v. Dockery, 
122 So. 630, 219 Ala. 374, 65 A.L.R. 1473; 2 Wigmore, Evidence, 
§ 754. The difficulty is, however, that the record was not made 
at or near the time of the event recorded. Most courts would 
reject it on this ground. Rice v. Fidelity & Casualty Co. of New 
York, 230 N.W. 181, 250 Mich. 398; 2 Wigmore, Evidence, § 745. 
It has been strongly urged that, where the record is in the form 
of previous testimony, which the adversary has tested or had 
the power to test, by cross-examination, the time-requirement 
should be relaxed. W. G. Hale, Prior Testimony, 15 St. Louis 
Law Rev. 137. The suggestion does not help here, however, since 
the prior testimony was not made at a hearing at which the op- 
portunity to cross-examine would be afforded. 

Could the transcript of prior testimony be used under the hear- 
say exception (see Question 32, infra) for reported testimony? 
It has been persuasively argued that the witness’s failure to re- 
member is equivalent to unavailability by reason of death or other 
physical cause. Hale, article cited above. But the want of an 
opportunity for the defendant to cross-examine at the grand jury 
hearing is a fatal objection. 3 Wigmore, Evidence, §§ 1364, 1367, 


‘1295. 


Q. 10. Action by a woman against a railway company for serious 
injuries received in a wreck in which several other people were 
burned to death. The plaintiff upon completing her direct exam- 
ination in which she described the circumstances of the injury, and 
during which description she was in a highly emotional state, 
collapsed and fainted. Upon recovering consciousness, the court 
suggested to defendant’s counsel that he proceed with the cross- 
examination. He declined to do so on the ground that it was ap- 
parent that the plaintiff would be likely to suffer another fainting 
spell and he moved that the jury be discharged and a new trial 
ordered. From a denial of this motion, the defendant having suffer- 
ed an adverse judgment, complains on appeal. What ruling? 
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A. Affirmed. The defendant is entitled to the opportunity of a 
full cross-examination of all adverse witnesses. Alford v. United 
ptates, S1.5.Ct.) 213)" 282 U.S,. 687, 75,/L. Ed. 624.3, Wigmore, 
Evidence, § 1367. If the adverse party makes such a cross-ex- 
amination impossible, as by causing the witness to depart, or if 
the witness refuses to answer material questions on cross-exam- 
ination, or if the court unjustifiably refuses to permit such cross- 
examination, then the party is entitled to have the direct testimony 
excluded on motion. People v. McGowan, 251 P. 643, 80 Cal. 
App. 293; 3 Wigmore, Evidence, § 1391. Contrariwise, if the ob- 
jecting party’s own acts have contributed to prevent the cross- 
examination, as where before cross-examining he assents to the 
witness’s being excused from attendance, he cannot complain. 
State v. Harris, 107 S.E. 466, 181 N.C. 600. ( 

If the cross-examination is prevented by some casualty, such 
as the death or illness of the witness, with no fault attributable to 


either party, most courts have said that the cross-examiner is 


entitled as of right to the exclusion of the direct testimony. State 
v. Bigham, 131 S.E. 603, 133 S.C. 491. But the sounder view would 
seem to be that the question should rest in the trial court’s dis- 


‘cretion to be exercised in the light of the probable utility of such 


cross-examination. 3 Wigmore, Evidence, § 1390. See Gale v. 
State, 69 S.E. 537, 135 Ga. 351. In the present case, the risk at- 
tached to cross-examination, of further rousing the jury’s sympa- 
thies, was due to no fault or unfairness on the part of the court 
or either party. The defendant might properly have moved for 
a postponement of the cross-examination until a later time in the 
trial, or for the completing of the cross-examination in the jury’s 
absence, the answers to be read later to the jury. These motions 
would have’been addressed to the judge’s discretion. See Chawk- 
ley v. Wabash Ry. Co., 297 S.W. 20, 317 Mo. 782. But there 
has been no denial by the court of an opportunity to cross-examine, 
and the motion to discharge the jury could only rest in the sup- 
posed prejudicial effect of the fainting spell, which was a matter 
for the trial court to determine in his discretion. Chawkley v., 


Wabash Ry. Co., supra. 


Q. 11. Action for personal injuries alleged to have been inflicted 
upon plaintiff, who claimed to have been struck by the defend- 
ant’s automobile at night in the village of Whitefield. The de- 
fendant denied that any such accident occurred. W, who lived in 
another town nearby, testified for the plaintiff that he saw the 
plaintiff struck down by the automobile at about 9 p. m. on 
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January 16. On cross-examination, the defendant’s counsel asked 
W why he happened to be at that place at that time. Objected 
to as immaterial. (1) Overruled. W then replied that he had 
gone over that evening to mail a letter in the post office and was 
just leaving the post office, after mailing his letter, when he saw 
the accident. 

Defendant thereafter produced another witness and offered to 
prove by him that the post office was not open on the evening in 
question. Objection, on the ground that it was a contradiction 
upon a collateral matter. (2) Overruled. The witness then testi- 
fied in the terms of the offer. 

The plaintiff, in reply offered evidence of W’s good reputation in 
his community for veracity. Objection. (3) Sustained. 


A. The first ruling was right. The reason for W’s presence in 
Whitefield has no bearing upon the issues in the case, but it is 
proper on cross-examination, to test, by the questioning, the truth 
of the witness’s claim that he had an opportunity to observe the 
happenings testified to on direct. 2 Wigmore, Evidence, § 994. 

The second question is more controversial, but the weight of 
authority and reason support the  court’s holding. While the 
statement of W which explains his presence at the scene may be 
called “collateral” as not bearing on the issues, nevertheless it 
does bear vitally on the credibility of his testimony on the issuable 
fact. By it his whole story stands or falls, and the contradiction 
should be allowed. East Tennessee, Va. & Ga. Ry. Co. v. Daniel, 
18 S.E. 22, 91 Ga. 768; 2 Wigmore, § 1005 N. 7. Contra: Chicago 
City Ry. Co. v. Allen, 48 N.E. 414, 169 Ill. 287. 

Upon the question of the correctness of the third ruling the 
authorities are again divided. It is true that mere contradiction 
of one witness’s story by another witness does not ordinarily 
bring into question the veracity of the first. He may have been 
mistaken, deceived, or forgetful. Gertz v. Fitchburg Ry. Co., 
137 Mass. 77, 50 Am.Rep. 285; 2 Wigmore, Evidence, § 1109. But 
where as here belief in the second witness’s testimony necessarily 
results in the conclusion that the story of the first was a fabrication, 
it seems fair to permit the first witness to be supported, just as if 
his character had been directly attacked. Franklin Sugar Re- 
fining Co. v. Luray Supply Co. (C.C.A.Va.) 6 F.(2d) 218. Contra: 
Louisville & N. Ry. Co. v. McClish (C.C.A.Tenn.) 115 F. 268. On 
this view the third ruling was wrong. 
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(b) Competency 


Q.12. In a criminal prosecution for, carnal abuse the alleged 
victim, a girl of twelve years, is offered as a witness for the state. 
The defendant objects to her competency on the ground that the 
witness is not qualified, and produces, in the presence of the jury, 
testimony of psychiatrists who have examined the witness, that 
she is (a) a moron (b) a pathological liar, and (c) a sexual pervert. 
They testify, however, that she has. sufficient intelligence to ob- 
serve, remember and recount matters of ordinary observation, but 
that her testimony would be extremely unreliable. The judge 
ruled that he would permit the witness to take the oath and testify, 
but would submit the question of her competency to the jury, 
which he did, instructing the jury to disregard her testimony if 
they found she was “mentally incompetent to testify.” The de- 
fendant was convicted and on appeal, complained of the ruling. Is 
it ground for reversal? . 


A. The question of the competency of the witness was one for 
the decision of the trial judge alone, and not for the jury. 1 Wig- 
more, Evidence, § 487; 5 Wigmore, Evidence, § 2550. But the 
defendant was not harmed by the judge’s failure to rule on her com- 
petency and leaving it to the jury, for the showing was not suffi- 
cient to disqualify. Neither mental abnormality, nor even manifest 
insanity of itself disqualifies. An insane person may testify if he 
has that minimum of mental power to observe, recall and narrate, 
which apparently might enable him to bring to the court some 
light on the facts, even though “as through a glass, darkly.” 
Truttmann y. Truttmann, 159 N.E. 775, 328 Ill. 338; 1 Wigmore, 
Evidence, § 492. 

Nevertheless, all the three kinds of abnormality, mental and 
temperamental, attributed to the prosecuting witness by the psychi- 
atrists were (while not of themselves grounds of disqitalification) 
proper matters for consideration by the jury in weighing the credi- 
bility of her testimony. People v. Cowles, 224 N.W. 387, 246 - 
Mich. 429; People v. Joyce, 134 N.E. 836, 233 N.Y. 61; note, 
32 Mich.Law Rev. 251 (1933); 2 Wigmore, Evidence, §§ 931-935, 
and especially the same sections in the 1934 Supplement. The 
court should have so instructed the jury, instead of erroneously di- 
recting their consideration to the question of competency. Not 
having requested such instructions, however, the defendants in no 
position to complain, 
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Q. 13. A boy 6 years old brings suit by his next friend for per- 
sonal injuries caused by the defendant in driving his automobile. 
The child is offered as a witness and, on questioning him as to 
his qualifications, the judge is satished from his answers that the 
child is intelligent enough to give an accurate account of the ac- 
cident, but that he has had no religious training and while he 
knows “that it is wrong to tell a lie,” does not know anything of 
the “meaning of an oath” nor of the Divine or human punishments 
for perjury. Should the child be permitted to testify? 


A. Yes, in most jurisdictions. All that should be required is 
an ability to observe, remember, and recount, sufficient to give in- 
formation of some value about the facts. The common law re- 
quired that a witness, to be qualified to take oath and testify, 
must believe in a Deity who would punish for false swearing in this 
life or hereafter. Omichund v. Barker, Willes, 538, 1 Atk. 21; 
3 Wigmore, Evidence, §§ 1816-1818. This requirement of religious 
belief has been swept away in many American states by statute or 
by Constitutional provision (3 Wigmore, Evidence, § 1828) but 
in others it remains in effect. 

It is out of place in dealing with small children, but traditionally 
the form of examining into the qualification of children has been 
by questioning them upon their understanding of the “nature and 
obligation of an oath’—a difficult question even for intelligent 
adults—and upon their belief that God will punish them for telling 
falsehoods. This test is sometimes still insisted on, e. g., in State 
v. Abercrombie, 126 S.E. 142, 130 S.C. 358. But most recent de- 
cisions are more liberal, and merely require the trial judge to 
satisfy himself that the child has the requisite intelligence, and 
feels a duty to tell the truth. People v. Schladweiler, 146 N.E. 525, 
S15) Tl 553.2 ‘State 'v, Zeezich, 210" P927. 67: Utah sor ie. 

Even in a jurisdiction which retains the traditional attitude, the 
situation here is not hopeless, for the trial judge may properly 
permit the child to be withdrawn for the purpose of being in- 
structed in regard to the oath and the religious sanctions, and if 
it can then answer the question satisfactorily, to testify. Com- 
monwealth v. Tatisos, 130 N.E. 495, 238 Mass. 322; Anderson v. 
State, 226 S.W. 414, 88 Tex.Cr.R. 307; 3 Wigmore, Evidence, § 
1821. 


Q. 14. Two sisters, Ethel and Mary, go for an automobile ride 
with George. In a collision with another motorcar, George is kill- 
ed and Mary seriously injured. Ethel escapes unhurt. Mary 
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brings an action against the administrator of George alleging that 
the collision was caused by George’s negligent driving on the 
wrong side of the road. George had liability insurance, and the 
insurance company conducts the defense in the administrator’s 
name. One defense is that a letter written by Mary after the ac- 
cident constitutes a release. The defendant, before the trial, takes 
Ethel’s deposition eliciting only testimony identifying the letter. 
At the trial, the plaintiff calls Ethel as a witness and offers to prove 
by her the character of George’s driving at and before the time of 
the fatal collision. The defendant’s counsel Objects, under the lo- 
cal statute regulating the testimony of survivors in actions by or 
against the estates of deceased persons, and offers to show .that 
Ethel, the witness, is dependent on Mary for support and that 
Mary’s sole asset is the present claim against the estate. What 
ruling? 


A. The most common and widespread type of survivors’ testi- 
mony statute (see, e. g., 28 U.S.C. § 631 (28 U.S.C.A. § 631); N.Y. 
Civil Practice Act, § 347; N.C.Consol.Stats. § 1795, and other stat- 
utes, compiled in 1 Wigmore, Evidence, § 488) disqualifies, in ac- 
tions by or against the estates of decedents, the “party” or “person 
interested” against the estate, from testifying to a “transaction or 
communication” with the deceased, unless “called” by the repre- 
sentative of the estate. . 

The objection to Ethel’s qualifications raises several questions: 

(1) Was this really an action against the estate of a deceased 
person in view of the fact that practically the adversary is the in- 
surance company? Probably most courts would hold that it was, 
since the claim is actually asserted against the estate, and the in- 
surance company’s intervention is by virtue of an obligation to the 
defendant and not to the plaintiff. : 

(2) Was she a “party” or “person interested”? No. She is 
clearly not a “party.” The statutes are held merely to preserve in 
this limited situation the common law test of interest, which. re- 
quired that the interest in the result of the cause must be pecuniary 
and direct. The interest here is indirect, so she was not a “person 
interested.” In re Abwender’s Estate, 272 N.Y.S. 569, 241 App.Div. 
566; Crawford v. Ramsey (Tex.Civ.App.) 73 S.W.(2d) 1064. | 

(3) Did the proposed testimony as to the circumstances of the 
collision constitute evidence as to a “transaction” with the deceas- 
ed? It is strongly arguable that the statute contemplates a trans- 
action in which the deceased and the witness both took active part, 
such as a contract or negotiation between them, and some courts 
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have thus restricted its application. McCarthy v. Woolston, 205 
N.Y.S. 507, 210 App.Div. 152; Seligman v. Hammond, 236 N.W. 
115, 205 Wis. 199. The greater number of courts, however, have 
given the word a wider interpretation to include an automobile ac- 
cident, in which the deceased is the active participant, where the 
witness is involved as a passenger in the same vehicle, as in Strode 
v. Dyer, 177 S.E. 878, 115 W.Va. 733, or is the driver of the other 
vehicle in the collision. Southern Natural Gas Co. v. Davidson, 142 
So. 63, 225 Ala: 171. See, also, Van Meter v. Goldfarb, 148 N.E. 
391, 317 Ill. 620, 41 A.L.R. 343. The choice of view may be influ- 
enced by the court’s belief as to the wisdom of the statutory dis- 
qualification. As to this question of policy, see Morgan et al., The 
Law of Evidence, Some Proposals for its Reform, ch. 3 (1927). 
(4) Finally, if Ethel were disqualified, would the taking of her 
deposition by the defendant constitute a “calling” of her as a wit- 
ness, which would waive the disqualification, when attempted to be 
asserted now? No. In the first place, the taking ofa deposition is 
usually held not to be a “calling” of the witness. This is done only 
by actually offering the deposition in evidence at the trial. Catlett 
v. Chestnut, 158 So. 418, 117 Fla. 538; Wooster v. National Bank 
of America, 32 P.(2d) 235, 139 Kan. 429. Moreover, under many 
statutes, calling a witness and eliciting testimony as to one mat- 
ter, does not waive the disqualification except to the extent of per- 
mitting the adversary to pursue the inquiry as to the same general 
subject-matter. See, e. g., Wilkins v. Skoglund, 256 N.W. 31, 127 
Neb. 589. 6a 


(c) Privilege of Witnesses and Privileged Communications 


Q.15. At the trial of an action by the government to recover for 
the value of oil taken from government lands under a lease pro- 
cured by fraud and bribery, it is proved that the bribe money was 
paid to officials by the check of a corporation, which had been form- 
ed for the purpose of receiving and disbursing the bribe money. 
Thereupon, to connect the present defendant with this, A, a lawyer, 
was called by the government as a witness, and having testified 
that he had organized the corporation in question, at the instance 
of a person not previously known to the witness, was asked who 
this person was. The witness declines to answer on the ground 
that he was asked by the client not to disclose his identity, and that 
the information is privileged as a prolessionay confidence. Should 
he be required to answer? 
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A. Confidential communications between attorney and client, 
made in the course of the professional employment, are privileged 
from disclosure in court, unless.the client waives the privilege. 5 
Wigmore, Evidence, § 2292. Does this entitle the client to have 
the attorney, when the employment is secret, withhold information 
as to who has employed him? If the employment results in the 
institution of a suit or the issuance of process, then it is clear that 
the adversary is entitled to have the attorney reveal the identity 
of the person for whom he acts. United States v. Lee (C.C.) 107 
F. 702; 5 Wigmore, Evidence, § 2313. It would seem also that the 
same policy of publicity as to influences operating in the administra- 
tion of justice, would require the disclosure, where an attorney ap- 
pears professedly for one party in court, of the identity of any other 
person who has procured and paid him to do so. United States v. 
Lee, supra. Contra: Ex parte McDonough, 149 P. 566, 170 Cal. 230, 
L.R.A.1916C, 593, Ann.Cas.1916E, 327; Handley v. State, 106 So. 
692, 214 Ala. 172. 

It has been suggested that the identity of the client may be priv- 
ileged only where it was not previously known to the attorney. 
Comment, 38 Harv.Law Rev. 831 (1925). But this distinction can 
hardly be supported, for the fact of employment by a certain per- 
son may be as much a secret confided to the lawyer, if the client’s 
name is already known to him, as if the client is a stranger. See 
United States v. Mammoth Oil Co., [1925] 2 Dom.L.Rep. 66, 966, 
978. 

In the present case, the identity of the client might well be 
shielded by the privilege, since the employment was secret, and the 
employment did not contemplate a setting in motion of judicial 
machinery—except for one overriding consideration. This is the 
fact that in the situation described the object of the employment is 
the furtherance of a fraudulent or unlawful design. Where this is 
the case, no privilege attaches to the communications. Common- 
wealth v. Dyer, 138 N.E. 296, 312, 243 Mass. 472; 5 Wigmore, Evi 
dence, § 2298. Nor would the lawyer’s ignorance of the client’s il. 
licit purpose change the result. The witness should be required 
to answer. 


Q. 16. Suit in equity for a decree for conveyance of certain land 
from defendant to plaintiff. Plaintiff alleges that he conveyed the 
land to X, but that the deed was intended as a mortgage to secure 
a loan made by X to plaintiff, and since repaid, and that X wrong- 
fully conveyed the land to defendant who knew all these facts. At 
the trial, the plaintiff calls A as a witness, and asks him whether X 
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told him that the deed to him from plaintiff was made to secure a 
loan. A claims privilege on the ground that his conversation with 
X was a confidential communication between attorney and client. 
If the claim of privilege is well-founded, but the court nevertheless 
rules against it, may the erroneous ruling be reviewed? 


A. If the attorney obeys the erroneous order, and gives evidence 
which results in a decree against the defendant, the court’s error 
has resulted in loss to the defendant, but the error consisted in an 
infraction of a privilege personal to X, the client. The defendant 
having himself no privilege in the premises, and complaining of a 
ruling which conduced merely to an ampler disclosure of the facts, 
seems by the better view to have no ground to secure a reversal of 
the decree. 5 Wigmore, Evidence, § 2321. Authority on the ques- 
tion, however, is meager and indecisive. Weeks v. Argent, 16 M. 
& W. 817 (1847); State v. Barrows, 52 Conn. 323, 326; State v. 
Snook, 109 A. 289, 94 N.J.Law, 271; Hines v. Howell (Tex.Civ. 
App.) 15 S.W.(2d) 1060; 30 Columb.Law Rev. at 692 (1930). 

There remains the question: Can A, the attorney, if he is suffi- 
ciently sedulous to protect the interests of the absent client, X, se- 
cure a review of the order by respectfully declining to obey, and 
upon being committed to custody for contempt, suing out a writ 
of habeas corpus, before another court or judge? If the client had 
been a party and hence in a position to protect his own interest by 
appeal from an adverse judgment, resulting from the wrongful 
deprivation of privilege, it has been held that the attorney could 
not have secured release on habeas corpus on the ground of viola- 
tion of the privilege, which is solely the client’s, not the attorney’s. 
Ex parte Lipscomb, 239 S.W. 1101, 111 Tex. 409. Where as here, 
however, the client is not a party and hence cannot appeal, it has 
been held that the correctness of the ruling on the question of 
privilege may properly be tested on habeas corpus. Elliott v. Unit- 
ed States, 23 App.D.C. 456; 29 C.J. 101. In the present case, this 
recourse to habeas corpus seems an available possibility. 


Q.17. You represent the plaintiff in an action against a city bus 
company, for personal injuries sustained in a collision) while the 
plaintiff was a passenger on a bus belonging to the company. The 
plaintiff was knocked unconscious and only regained consciousness 
after being taken to the hospital. He has no knowledge as to who 
the passengers or other witnesses were. It is material to prove the 
number of hours that the driver had been on duty at the time of the 
accident.. You move, under the local code, for an order requiring 
the defendant to produce for your inspection before trial (a) the 
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company’s regular record book showing the hour at which the driv- 
er went on duty that day; (b) the report made by the driver to the 
company, on their regular form, showing the names and addresses 
of the passengers and other witnesses of the accident, which the 
driver was required to prepare immediately after the accident. The 
defendant opposes the motion on the ground that both of these doc- 
uments have been placed in the hands of its attorneys, for the pur- 
pose of aiding them in the preparation of the company’s defence, 
and are privileged. How should the court rule? 


A. (a) As to the time book, it seems that the court may proper- 
ly exercise its discretion to order the production of the book for 
inspection. It has sometimes been assumed that a client’s papers 
in the hands of his attorney are ipso facto privileged against judi- 
cial disclosure. See Ex parte Schoepf, 77 N.E. 276, 74 Ohio St. 1, 
6 L.R.A.(N.S.) 325. But this seems wholly unfounded. Commu- 
nications in writing from the client to the lawyer are privileged if 
confidential, but pre-existing documents, subject in the client’s 
hands to production or disclosure, cannot be immunized by his 
placing them in his lawyer’s custody. Sovereign Camp v. Reed, 
94 So. 910, 208 Ala. 457; Jones v. Reilly, 66 N.E. 649, 174 N.Y. 97; 
5 Wigmore, Evidence, § 2307. 

(b) As to the bus driver’s report of the accident and names of 
witnesses, there is more doubt. The attitude of most courts is ex- 
pressed in the Illinois rule which provides that the court will not 
require the production of “memoranda, reports, or documents pre- 
pared by or for either party in preparation for trial.” Rules of 
Practice and Procedure 1933, rule 17 (1). A party will not be com- 
pelled to disclose the list of witnesses whom he expects to use at 
the trial. State ex rel. Evans v. Broaddus, 149 S.W. 473, 245 Mo. 
123, 142, Ann.Cas.1914A, 823; 3 Wigmore, Evidence, § 1856c; 
Ragland, Discovery before Trial, 139 (1932). 

And it has been held that as to reports of investigators and state- 
ments taken from witnesses in the course of an investigation made 
in preparation for defending the suit, production will not be re- 
quired, since it is incumbent on each party to make his own inves- 
tigation for his own benefit. State ex rel. Mo. Pac. Ry. Co. v. Hall, 
27 S.W.(2d) 1027, 325 Mo. 102. 

Here, however, the plaintiff is seeking not a list of the witnesses 
whom the defendant will use, but a list of the eyewitnesses of the 
accident. Moreover, the report. was made as a regular routine be- 
fore any claim or suit, not as a part of the preparation of a defence. 
Without the names of the witnesses the plaintiff cannot adequately 
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prepare his own case. The defendant should be required to pro- 
duce the report and permit inspection only of the list of witnesses 
therein. See Wise v. Western Union Telegraph Co. (Del.Super.) 
‘178 A. 640. 


Q. 18. Prosecution of one H, a former bank employee, for em- - 
bezzlement of money entrusted to him. The state calls as a wit- 
ness, W the former wife of H, from whom she has been finally di- 
vorced after the present prosecution was instituted. The defend- 
ant objects to her competency under the local statute which pro- 
vides that in “criminal cases, neither husband nor wife shall be 
competent as a witness against the/other.” (1) Overruled. The 
state then seeks to elicit testimony from W that H shortly after 
the bank’s loss, gave her a large sum in new bank notes, adjuring 
her and her mother, who was present, to tell no one about it. De- 
fendant objects to all this, as being a confidential communication. 
(2) Sustained. The state then places a policeman on the stand who 
identifies a letter, addressed by H to W, which H while in prison 
gave to a trusty to mail, confessing the embezzlement. The state 
then offers the letter in evidence. The defendant objects, on the 
same ground. (3) Sustained. Were the rulings correct? 


A. The first ruling permitting the ex-wife to testify, was right. 
The incompetency of one spouse to testify against the other ter- 
minates when the marriage-relation ends with death or divorce. 
State v. Mathews, 109 N.W. 616, 133 Iowa, 398; 4 Wigmore, Evi- 
dence, § 2237. 

As to the second ruling. Here we deal, not with the spouse’s 
disqualification as a witness, but with another phase of marital pro- 
tection, the privilege against disclosure in court of confidential 
communications. This privilege is based on a policy of encourag- 
ing free communication between the spouses, and this policy de- 
mands that the protection be given even after the marriage is dis- 
solved, so long as either spouse survives. Hence, if the communi- 
cation was privileged, the divorce has not destroyed the privilege. 
State v. Snyder, 147 P. 38, 84 Wash. 485. But the communication 
was not privileged, for the requirement that it be “confidential” is 
so strictly applied as to exclude from the privilege communications | 
entered into in the presence of other persons, when their presence 
is known, even when those other persons are members of the fam- 
ily, except children too young to understand. Rowley v. Rowley, 
290 P. 181, 144 Okl. 157; Coles v. Harsch, 276 P. 248, 129 Or. 11; 
5 Wigmore, Evidence, § 2336. Moreover, the objection here was 
too broad. The evidence as to the passing of money was not a 
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“confidential communication.” It was an act, not a communica- 
tion; and not within the privilege. State v. Dixson, 260 P. 138, 80 
Mont. 181; 5 Wigmore, Evidence, § 2337. For both reasons, the 
ruling sustaining the second objection was wrong. 

The third ruling was likewise wrong. By the weight of authori- 
ty, the privilege does not protect against disclosure by persons who 
have (unknown to the spouses) overheard the confidential conver- 
sation, nor against the production of a confidential letter, intercept- 
ed in transmission by third persons. Nash v. Fidelity-Phenix Fire 
Insurance Co., 146 S.E.. 726, 106 W.Va. 672, 63 A.L.R. 101 (conver- 
sation); People v. Dunnigan, 128 N.W. 180, 163 Mich. 349, 31 L. 
R.A.(N.S.) 940; 5 Wigmore, Evidence, § 2339. 


Q. 19. Under the Fifth Amendment to the Federal Constitution 
and under the constitutions of nearly all the states, the defendant 
in a criminal case can not be compelled to take the stand. Is this 
privilege valuable only to the guilty, or are there circumstances in 
which an innocent defendant should be advised not to take the 
stand? 


A. Seldom will it be advisable for an innocent person to remain 
silent when the state has established a prima facie case against him. 
Even if he is a hesitant, frightened, or inept witness, he is likely 


. to be viewed more sympathetically by the jury than if he fails to 


tell his story at all. In one situation, however, it may be advisable 
for an innocent man to decline to testify. This is where .a man 
with a bad record of previous convictions for the same offence, is 
mistakenly charged with a crime, e. g., a charge of burglary or 
robbery, when the question of identification is a close one. The 
special danger in such a defendant’s taking the stand lies in the 
fact that by doing so he subjects himself to impeachment as a wit- 
ness. One method of impeaching him is by showing on cross-ex- 
amination or by producing copies of the records, the fact that he 
has previously been convicted of crime. 2 Wigmore, Evidence, §§ 
890, 891, 980, 1270. This proof inevitably casts a dark cloud of sus- 


-picion upon the defendant and his defence, even darker in some 


situations than the suspicion aroused by his silence. 

If he were silent, and did not raise the issue by voluntarily offer- 
ing testimony of other witnesses to his good character, the door 
would be closed to the evidence of his previous convictions. 1 Wig- 
more, Evidence, §§ 55-57. There is much to be said for the Eng- 
lish statute which, contrary to the American practice, encourages 
the innocent defendant with a bad past record to take the stand by 
providing that merely by taking the stand a defendant does not 
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open the door to proof of his past convictions. The Criminal Evi- 
dence Act, 1898 (61-62 Vict. c. 36, § 1); 1 Wigmore, Evidence, § 
194a. 


Q. 20. Action upon a fire insurance policy. At the first trial of 
the action, W testified as a witness for the defendant insurance 
company that in return for $100 paid him by the plaintiff, he had 
set the fire which destroyed the insured premises. The first trial 
resulted in a disagreement of the jury, and upon the second trial 
the defendant again placed W on the stand, and propounded the 
questions: 

“State whether or not shortly before the a of the fire you re- 
ceived $100 from the plaintiff.” 

Answer: “Yes.” 

“What was the understanding as to what this payment was for?” 

Thereupon the witness claimed his privilege against self-crimina- 
tion. The defendant calls attention to the previous testimony. 
Should the claim be sustained? 


A. If the witness is compelled to answer that he conspired fo 
burn the house, will he thereby be compelled to incriminate him- 
self in violation of the privilege? In other situations, the test has 
been whether the compulsory confession of crime will subject him 
to substantial risk of criminal punishment. Consequently, if the 
witness has already been convicted or acquitted of the crime, or 
if prosecution is barred by lapse of time, or if he has accepted a 
pardon, amnesty or immunity, he can be compelled to testify. 4 
Wigmore, Evidence, §§ 2279-2281. Similarly, it seems strongly 
arguable here, that having already furnished complete public evi- 
dence of his crime by his previous testimony, a present repetition 
of his story will not impose any additional risk upon him. The few 
decisions, however, seem to hold that, despite the previous testi- 
mony to the crime the witness may claim the privilege. Georgia 
Railroad & Banking Co. v. Lybrend, 27 S.E. 794, 99 Ga. 421; Sam- 
uel v. People, 45 N.E. 728, 164 Ill. 379 (semble). Compare 4 Wig- 
more, E,vidence, § 2276 (4). 

But on another ground the witness would be compelled to an- 
swer. When the first question about the payment of the money was 
asked by counsel, the witness was put on notice that he was enter- 
ing into the description of a criminal transaction. If he wished to 
claim his privilege, it was incumbent upon him to do so at the out- 
set. If he enters on the story, he cannot halt with a half-told tale. 
Ex parte Senior, 19 So. 652, 37 Fla. 1, 32 L.R.A. 133; 4 Wigmore, 
Evidence, § 2276 (1). 
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Moreover, if the court should erroneously sustain the claim of 
privilege, the former testimony of the witness might be admitted. 
- The claim of privilege would not avail against it since it was given 
voluntarily. State v. Simmons, 98 P. 277, 78 Kan. 852; 4 Wigmore, 
Evidence, § 2276 (5). The evidence would be hearsay but would 
come in under the exception for former testimony, the parties and 
Assues being the same at the former trial (see Question 32, herein) 
and the present claim of privilege rendering the witness’ testimony 
now unavailable. Exleton v. State, 235 P. 627, 30 Okl.Cr. 224; 3 
Wigmore, Evidence, § 1409. . 


SECTION 5.—EVIDENCE UNLAWFULLY OBTAINED 
(AND HEREIN OF CONFESSIONS) 


Q. 21. Upon a trial for murder, the prosecution offers evidence of 
W, a psychologist, describing the results of a “lie-detector” test 
to which the defendant, while in prison awaiting trial, was com- 
pelled to submit. Discuss the arguable objections. 


A. The prevailing method of conducting such tests is the ques- 
tioning of the suspect about circumstances of the crime, particu- 
larly the details of which he would not have knowledge unless he 
had participated. Interspersed with these crucial questions are 
many questions about neutral matters, such as age, residence and 
the like, unrelated to the crime. During the questioning, measure- 
ments are taken of certain bodily changes or reactions, such as 
changes in blood pressure, rate of breathing, and activity of sweat 
glands, which are indications of emotional disturbances such as 
fear, shame, or consciousness of guilt. An automatic indicator 
traces these changes upon a chart which indicates the extent to 
which such bodily reactions have accompanied or followed the cru- 
cial questions relating to the crime, and likewise may show the ab- 
sence of such reactions to the neutral questions. See Wigmore, 
Evidence, 1934 Supplement, §§ 997-999; Inbau, “Methods of De- 
tecting Deception,” 24 Jour.Crim.L. and Criminology 1153 (1934). 

An initial objection to the evidence which suggests itself is that 
it violates the constitutional privilege against self-crimination. 
This objection, however, is not well taken. The self-crimination 
privilege protects one only against being compelled to give testi- 
monial evidence, or being required to produce papers or chattels. 
Consequently it is usually held that compelling one to furnish fin- 
gerprints, or to exhibit scars on his body, does not transgress the 
privilege. Bartletta v. McFeeley, 152 A. 17, 107 N.J.Eq. 141; 
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Shaw, “Extorted Non-Testimonial Evidence,” 5 N.C.Law Rev. 33; 
4 Wigmore, Evidence, § 2265. So here, it is not the defendant’s 
verbal testimonial answers to the questions which are sought to 
be proved but his involuntary bodily responses. Inbau, “Admissi- 
bility of Evidence Obtained by the Lie-Detector,” 24 Jour.Crim.L. 
and Criminology, 439 (1933); McCormick, “Deception-Tests and 
the Law of Evidence,” 15 Cal.Law Rev. 484 (1927). A second ob- 
jection that might be urged is that the evidence would violate the 
rules restricting the admissibility of confessions (see Question 23, 
herein) but this is likewise untenable, upon the same ground, that 
is, the confessions-rules apply only to statements of the accused and 
not to conduct. 2 Wigmore, Evidence, § 821. 

A third possible ground of attack is the assertion that there is 
no lawful warrant for the interference with the bodily immunity 
of a person not yet convicted of crime and detained merely for 
trial, by compelling him to submit to such a test, and hence that 

\evidence of the results of such a test is evidence unlawfully obtain- 
ed. Assuming for present purposes that the interference is wrong- 
ful and a trespass to the person, the conciusion that the evidence 
thus obtained is inadmissible, does not follow. On the contrary, 
it is fairly universally held that the mere fact that evidence has 
been tortiously obtained, in the absence of a violation of some im- 
munity or privilege conferred by the Constitution, state or federal. 
is no ground for its exclusion. McGuire v. United States, 47 S.Ct. 
259, 273 U.S. 95, 71 L.Ed. 556; Olmstead v. United States, 48 S. 
Ct. 564, 277 U.S. 438, 72 L.Ed. 944, 66 A.L.R. 376; 4 Wigmore, 
Evidence, § 2183. ; . 

A final and fundamental objection may be urged to the effect 
that the technique by which the deception test was conducted has 
not been sufficiently accepted by specialists in the field to entitle it 
to be considered a recognized scientific method. Methods which 
are still in the experimental stage cannot be received as the basis 
of expert opinion evidence in jury trials. Deception tests have 

' thus far been treated by the courts as still in this experimental 
stage. Frye v. United States, 293 F. 1013, 54 App.D.C. 46, 34 A.L. 
R. 145;. State v. Bohner, 246 N.W. 314, 210 Wis. 651, 86 A.L.R. 
611. But results of the tests have been received in evidence in the 
trial court where both parties consent. 26 Jour.Crim.L. and Crim- 


inology (1935). If and when the validity of the technique becomes 


scientifically accepted, the courts will accept the results. 


Q. 22. Prosecution for unlawfully conducting a lottery. Certain 
law enforcement officers acting on information in an anonymous 
letter had entered a house without a warrant, and had there seized 
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certain lottery tickets and arrested the defendant, who was there- 
upon indicted. In advance of the trial the defendant filed a peti- 
tion which alleged that the tickets were taken from his possession 
at his home and prayed that the tickets be returned and the evi- 
dence suppressed. Should the petition be granted? If the petition 
is granted, may the prosecution introduce the defendant’s petition 
as an admission that tickets were in his possession? 


A. Under the rule which obtains in the Federal courts, the peti- 
tion should be granted, at least to the extent of suppressing the 
evidence, since the seizure was in violation of the Fourth Amend- 
ment, prohibiting unreasonable searches and seizures. Weeks v. 
WnitedsStates) 34-S.Cr7341/ 232 US. 383, 58, IaKdi 652, L: RA. 
1915B, 834, Ann.Cas.1915C, 1177. If it is feasible to move for the 
suppression before trial, and defendant fails to do so, but waits un- 
til the trial and then first objects to the evidence, the objection will 
ordinarily fail, unless the violation of constitutional privilege is un- 
disputed. Agnello v. United States, 46 S.Ct. 4, 269 U.S. 20, 70 L. 
Ed. 145, 51 A.L.R. 409. A minority of state courts follow the Fed- 
efal rule and exclude the evidence obtained by an unconstitutional 
search or seizure, with or without an insistence that the objection 
be raised by petition before trial. See, e. g., People v. Castree, 143 


N.E. 112, 311 Il. 392, 32 A.L.R. 357. A majority, however, reject 


the rule of exclusion and admit the evidence thus unlawfully ob- 
tained on the ground that the unlawful procurement does not af- 
fect its relevancy and that other remedies are available to protect 
the constitutional immunity. See People v. Defore, 150 N.E. 585, 
242 N.Y. 13; '4 Wigmore, Evidence, §§ 2183, 2184; Harno, 19 Ill. 
Law Rev. 303 (1925); Atkinson, 25 Columb.Law Rev. 11 (1925). 

In a‘jurisdiction where the rule requires that the petition to sup- 
press the evidence be granted, the holding is based on the ground 
that this is necessary for the effective protection of the constitu- 
tional right. Agnello v. United States, supra. If this be so, the 
same reason would seem to lead to the exclusion of incriminating 
statements in the petition the filing of which is necessary to secure 
the suppression of the fruit of the unlawful seizure. It was so held 
in Safarik v. United States (C.C.A. 8th) 62 F.(2d) 892. Contra: 
Heller v. United States (C.C.A. 7th) 57 F.(2d) 627. The evidence 
should be excluded. 


Q. 23. The body of X is found at his home, pierced by a bullet. 
Y is arrested nearby and taken to the police station for question- 
ing. The detective urges him to “Come clean. I promise that 
whatever you say will not be used against you.” Y replies: “I 
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will tell you the truth, then. I did the killing, but in self-defense.” 
Can the state, on Y’s prosecution for murder, prove Y’s statement? 


A. Yes. The law excludes confessions of the accused, if made 
under the influence of force, or threats, or of promises of favor or 
leniency, where such inducements are calculated to elicit a false 
confession. 2 Wigmore, Evidence, § 822. Here the detective’s 
promise was not such as to induce a false acknowledgment of 
guilt, nor is the breach of faith a ground of exclusion. Common- 
wealth v. Edwards, 178 A. 20, 318 Pa. 1; People v. Reed, 164 N.E. 
847, 333 Ill. 397. Moreover, under the most widely accepted view, 
the statement was not a confession at all. It is true that it ac- 
knowledges the act of homicide, an essential element of the crime 
charged, but it accompanies this by a denial of guilty motive, also 
essential. McCloud v. State, 143 S.E. 558, 166 Ga. 436; 2 Wig- 
more, Evidence, § 821. Declarations of the accused merely usable 
as admissions, and not amounting to confessions, are not subject 
to the rule that they must be shown to be free from the inducement 
of fear’ or favor. People v. Johnson,\263 Pa. 524, 203 Cal: 153; 
Commonwealth v. Gleason, 159 N.E.. 518, 262 Mass. 185. Contra: 
McGehee v. State, 55 So. 159, 171 Ala. 19. 


SECTION 6—RELEVANCY AND UNDUE PREJUDICE 
(HEREIN AS TO EVIDENCE OF OFFERS OF COM- 
PROMISE, OTHER CRIMES OR ACTS OF NEGLI- 
GENCE, CHARACTER AND HABIT) 


Q. 24. In an action upon a promissory note for the sum of $10,- 
000, the defence asserted is that the note was given in the purchase 
of a certain patent which though in fact worthless, was fraudulent- 
ly represented by the plaintiff to be of great value. At the trial 
the plaintiff offers in evidence a letter from the defendant propos- 
ing to pay $9,000 in compromise. What is the basis of the rule 
excluding such evidence? 


A. Ordinarily evidence of conduct by one party constituting a, 
tacit reflection upon the soundness of his own side of the case, is 
received against him as an implied admission. Examples of such 
conduct are attempts to suppress evidence, or to suborn witness- 
es or jurors, or in criminal cases, the flight or hiding of the accused. 
An offer to compromise, if substantial, would seem to be relevant 
on the same theory, even though an alternative explanation of the 
offer, other than as proceeding from consciousness of a weak case, 
is usually conceivable. The same may be said of the other recog- 
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nized types of implied admissions, mentioned above. Consequent- 
ly, the basis suggested by Wigmore (Evidence, vol. 2, §§ 1061, 
1062) that the evidence of the offer is excluded because it is ir- 
relevant (as being as consistent with a mere desire to buy peace 
as with consciousness of a poor case) can hardly be accepted. , This 
is clear when tested in its application to offers by defendants to 
pay a large proportion of the amount claimed, or offers _by plain- 
tiffs to settle for a small fraction of the amount claimed. 

It is believed that the sounder basis, as stated in some of the 
opinions, is one founded in “public policy,” that is, the policy of 
encouraging the compromise of litigation by shielding one who 
participates in negotiations for compromise from any hazard to his 
cause which might result from the admission in evidence against 
him of the terms of his offer. Ford v. Bradford, 103 So. 549, 212 
Ala. 515; Graff v. Fox, 204 Ill.App. 598; Eckhardt v. Harder, 294 
P. 981, 160 Wash. 207. 


Q. 25. Action by P the owner of wooded land for destruction of’ 
trees by a fire which originated in neighboring timber land upon 
which the defendant lumber company was conducting logging op- 
erations. At the trial it appeared that underbrush was ignited by 
a spark from the defendant’s high-speed logging equipment, and 
that, due to dry and windy weather, the fire could not be controlled. 
P offered evidence (1) that the rules issued by the defendant com- 
pany to its foremen required that operations be suspended at times 
of high wind and low. humidity, and (2) that it was the practice to 
do so among other like lumber companies in that locality, and (3) 
at the close of the evidence, P requested the judge to instruct the 
jury that if the defendant failed to follow the practice of other like 
companies this.would constitute negligence. Should the evidence 
be admitted and the instruction given? 


A. (1) By the majority view, the evidence of the defendant’s 
rules is admissible on the issue of negligence, as tending to show 
the defendant’s own estimate of the requirements of due care. 
Stevens v. Boston Elev. Ry. Co., 69 N.E. 338, 184 Mass. 476; 1 
Wigmore, Evidence, § 282, n. 2; notes, 21 Cal.Law Rev. 517 
(1933) ; 17 Minn.Law Rev. 666 (1933). A minority rule excludes 
them, the most persuasive argument for this result being based on 
the fear of discouraging proper safety precautions. Hoffman v. 
Cedar Rapids & M. C. Ry. Co., 139 N.W. 165, 157 Iowa, 655, Ann. 
Cas.1915C, 905 and note. 

(2) Proof of the practice of other like companies is admissible, 
as constituting some evidence of what a reasonable person under 
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like circumstances would do. Silver Falls Timber Co. v. Eastern 
& Western Lumber Co., 40 P.(2d) 703, 720, 149 Or. 126; Cameron 
Compress Co. v. Whitington (Tex.Com.App.) 280 S.W. 527; 1 
Wigmore, Evidence, § 461. 

(3) The instruction should be denied. The practice of other 
companies is at best a circumstance to be considered in determin- 
ing the reasonableness of defendant’s conduct. But the legal stand- 
ard of care is not fixed by prevailing practice, but remains that of 
reasonable conduct under all the circumstances. Sprecher v. Rob- 
erts, 248 N.W. 795, 212 Wis. 69; notes, 64 U.Pa.Law Rev. 526 
(1916); 2 Temple Law Q. 185 (1928); Dunagan v. Appalachian 
Power Co. (C.C.A.) 33 F.(2d) 876, 68 A.L.R. 1393, 1400 (1930). 


Q. 26. Prosecution for grand larceny, in that the defendant, a 
woman, posing as a shopper, while standing in a crowd at the sales 
counter of a department store, abstracted a coin purse from the 
handbag of a woman nearby, who had placed it on the counter 
while she was examining the wares displayed. After the state had 
proved the charge as laid in the indictment, the defendant gave evi- 
dence that the accusation against her was a mistake in identifica- 
tion by the prosecuting witness, and that if the crime was commit- 
ted it must have been by someone else. Thereupon the state of- 
fered testimony that the accused had been seen to take a coin purse 
from another woman’s handbag in another department store on the 
same day. Objection on the ground that the defendant has not 
placed her character in issue. The prosecuting attorney argues for 
admissibility on the ground that. the evidence proves the defend- 
ant’s intent in taking the coin purse. What ruling? 


A. To prove a particular crime it would be logically relevant for 
the prosecution to show that the accused had committed other 
crimes, and hence is of such character as would render it more like- 
ly that he would commit this offense. But any proof of general 
bad character is likely to be so prejudicial to the defendant in the 
eyes of the jury, that the danger of the jury’s misusing it greatly 
outweighs the very slight relevancy of such evidence. Thus the 
courts have adopted the rule of practice that the prosecution can- 
not introduce any evidence whose sole purpose is to show the bad 
character of the accused unless the accused has first opened the 
door, as he may do, by introducing evidence of good character, or 
unless he subjects himself to impeachment as a witness by taking 
the stand, in which event the attack is for a different purpose. 
Simpkins v. United States (C.C.A.W.Va.) 78 F.(2d) 594; State v. 
Nance, 141 S.E. 468, 195 N.C. 47. 
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Nevertheless, the state may introduce evidence of other criminal 
acts by the defendant, wherever it is offered with some other pur- 
pose more directly relevant than that of showing bad character. 
Thus the proof of another crime may be part of the task of proving 
the transaction of which the present crime is a part. State v. Blan- 
den, 180 S.E. 681, 177 S.C. 1. Or it may show motive. Phillips v. 
State, 82 S.W.(2d) 836, 190 Ark. 1004. Or guilty knowledge, where 
this is an essential element. United States v. Brand (C.C.A.N.Y.) 
79 F.(2d) 605. Or it may be material in proving that the present 
act was done with the necessary specific intent, e. g., the intent to 
defraud, which is often done by showing a series of other crimes 
of the same type, indicating that the present act is part of a scheme 
or system. Jenkins v. State, 87 S.W.(2d) 78, 191 Ark. 625; State . 
v. Vogel, 49 P.(2d) 473, 183 Wash. 664. 

The state’s counsel tried to justify the admission here on the 
_ground last mentioned, i. e., as proving intent. It was not admis- 
sible for that purpose, for intent was not really in dispute since the 
taking of the coin purse could only be consistent with an intent to 
steal. People v. Williams (Cal.App.) 51 P.(2d) 96. But the évi- 
dence could properly be admitted on the issue of identity. This 
does not mean that where the issue is identity, and the other crime 
merely shows that the accused is the kind of man who could have 
done this one, it is admissible. To come in on identity, its refer- 
ence must be more specific, as by showing scheme and motive, by 
locating the accused nearby at the time of the present crime, or by 
showing that the defendant has committed another crime, near in 
time and place, with unusual earmarks so strikingly similar to the 
method followed in the present crime as to be consistent only with 
common authorship. Greve v. State, 285 P. 274, 36 Ariz. 325; 
Thomas v. Commonwealth, 239 S.W. 776, 194 Ky. 491; State v. 
Lyle, 118 S.E. 803, 125 S.C. 406. The act here sought to be proved 
meets the requirements. State v. King, 206 P. 883, 111 Kan. 140, 
22 A.L.R. 1006; People v. Ryan, 133 N.E. 572, 232 N.Y. 234. 


Q.27. Action against a motorbus company by a passenger in- 
jured in a collision of a bus with a railway train at a country 
crossing. The ground of negligence was a failure of the bus driv- 
er to stop for the crossing as required by state law. Exemplary 
damages were claimed on the ground that the operator’s conduct 
was wanton and reckless and that he was known to the principal 
officers of the company to be a dangerous driver. All these alle- 
gations were denied by the defendant. At the trial, the plaintiff 
offers the evidence (1) of a witness who will testify that he had 
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ridden many times with this driver and that the latter made it a 
regular practice not to stop at country railway crossings; and tes- 
timony to the effect (2) that the driver had a crossing collision, 
similar to this, a month before; and (3) that the bus driver’s rep- 
' utation, in the community where he lived and where the company’s 
principal office was located, is that of a reckless and dangerous 
driver._ Are these items of evidence admissible, and if so, on what 
issues? 


A. (1) Admissible by the prevailing view, on the issue of neg- 
ligent failure to stop. Upon an issue of particular conduct, the 
habit of the person to act in that specific manner in response to like 
situations is admitted by most courts. Stinson v. Payne, 203 N.W. 
~ 831,;'231 Mich. 158; Allman y. Gulf & S. I. Ry. Co., 115 So.) 594, 
149 Miss. 489; 1 Wigmore, Evidence, § 97. In California, how- 
ever, the habit evidence is admitted only when there were no eye- 
witnesses to the accident, or possibly when there is a direct con- 
flict in the testimony of eyewitnesses. See 20 Cal.Law R. 208 
(1932), 

(2) and (3) are inadmissible, by the prevailing view, upon the 
issue of the driver’s negligent failure to stop. Ronan v. J. G. Turn- 
bull Co., 131 A. 788, 99 Vt. 280 (previous instance of negligence) ; 1 
Wigmore, Evidence, § 199; Phinney v. Detroit United Ry. Co., 
205 N.W. 124, 232 Mich. 399 (character for recklessness); 1 Wig- 
more, Evidence, § 65. Under a minority view, the evidence of 
character to show conduct may tome in if there are SOUGIET 

“Armstrong-v. “Chicago-&-We TRY Gest 
126° However, it would seem that if the idtisdienon't is one which 
adopts the rule that to recover exemplary damages against a cor- 
poration it must be shown that the principal officers have know- 
ingly employed or retained an incompetent or careless employee 
(see 17 C.J. 989, § 290), then these items (2) and (3) of the evi- 
dence would be admissible on the issue of the driver’s character 
and the officers’ knowledge thereof. Cleghorn vy. New York Cent. 
& H. R. R. Co., 56 N.Y. 44, 15 Am.Rep. 375. 


SECTION 7.—OPINION 


Q. 28. Action for damages suffered from a collision of two auto- 
mobiles at an intersection, The plaintiff alleged that the colli- 
sion was caused by a sudden increase of the speed of the defend- 
ant’s car. When on the stand, the plaintiff was asked by his coun- 
sel: “State whether, if the defendant had continued driving at the 
speed at which he was proceeding when you first saw him, you 
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would have got across the intersection without colliding with his 
car.” Is the question objectionable? 


A. Most courts would probably permit the question. See My- 
ers v. Southern Public Utilities Co., 180 S.E. 694, 208 N.C. 293, 
wherein a similar situation was presented. True, it calls for an 
“opinion” or “conclusion,” rather than for the most concrete and 
objective data which might have been asked for, such as the re- 
spective locations and speeds of the cars. But the distinction 
between “fact” and “opinion” is after all merely one of degree. 
4 Wigmore, Evidence, § 1919. Moreover, it is well recognized that 
where an. observer is called upon to portray a composite situa- 
tion with complex elements, difficult for him to describe in detail 
or for a listener to visualize when thus described, he will be per- 
mitted to give his composite impression, as a “shorthand rendi- 
tion” of the collective facts. Sovereign Camp, W. O. W. v. Hoomes, 
122 So. 686, 219 Ala. 560; Sullivan v. Union Elec. Light & Power 
Co., 56 S.W.(2d) 97, 33. Mo. 1065. 


O. 29. Suit upon a policy payable in case of “the total and per- 
manent disability” of the insured, in which the disability is de- 
nied by the defendant. It appears that the plaintiff sustained an 
injury to the kidneys, despite which he worked from time to time, 
but there is evidence tending to show that he worked from neces- .- 
sity and that the work aggravated his injury. The physician who 
treated the plaintiff, after describing his condition of health, was 
asked: “Is the plaintiff totally and permanently disabled”? Was 
the question objectionable? 


- 


A. Yes, the trial judge in his discretion may exclude the ques- 
tion on the ground that it improperly seeks to elicit an opinion on 
the entire ultimate issue before the jury. Hamilton v. United 
States (C.C.A.Ga.) 73 F.(2d) 357; see United States v. Spaulding, 
55 S.Ct. 273, 293 U.S. 498, 79 L.Ed. 617. Some decisions announce 
the extreme view that an opinion on the exact issue is always 
objectionable. United States v. White (C.C.A.9th) 77 F.(2d) 757; 
State v. Carr, 144 S.E. 698, 196 N.C. 129. See 3 Jones, Evidence, 
§ 1321 (2d Ed.1926). This is quite untenable, for in many in- 
stances, e.g., where the sole ultimate issue is the value of an arti- 
cle, the sanity of a person, or the genuineness of a signature, the 
opinion on the issue is universally received. See Comment, 7 N.C. 
Law Rev. 320 (1929). Another view is that the coincidence of the 
question with the ultimate issue is entirely unobjectionable.. 4 
Wigmore, § 1921. 
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But under the practice most widely followed, the trial judge 
is not compelled by rule, but merely empowered, in his discretion, 
to require the questions to be confined to the evidentiary aspects 
of the facts, so far as practicable, rather than directed to the final 
issues as they will be submitted to the jury. Rackoff v. United 
States (C.C.A.2d) 78 F.(2d) 671, 673. Otherwise, the jury may be 
induced to substitute the judgment of the witness on the merits 
of the case for their own. Hamilton v. United States, supra. 


SECTION 8—THE HEARSAY RULE AND ITS 
' EXCEPTIONS 


(a) The Nature of Hearsay 


- Q.30. Action by P, who claims to be a holder in due course, 
upon a promissory note, against D, who defends on the ground 
that the note was fraudulently extorted from him in payment for 
worthless stock. At the trial, a witness testifies, over the objec- 
tion of hearsay, that he overheard a third person’s statement to P 
to the effect that “the note was given for stock in a defunct com- 
pany.” Should the objection have been sustained? 


A. It depends. Hearsay evidence consists of testimony of a 
witness in court, or the production of a written statement, re- 
counting an assertion previously made out of court when such as- 
sertion ts offered as proof of the facts stated therein. 3.-Wigmore, 
Evidence, § 1361. The heart of the hearsay objection is that an 
assertion of fact should not be received for any purpose for which 
its value rests on the credibility of the asserter, without an oppor- 
tunity to cross-examine him. 3 Wigmore, Evidence, § 1362. Con- 
sequently, the starting-point in any analysis of a hearsay problem 
is the ascertainment of the isswe upon which the evidence is of- 
fered. Accordingly, if the above testimony were’ offered for the 
purpose of proving the facts as to the transaction in which the 
note was delivered, it would be hearsay and inadmissible. 

If, however, it were offered to prove that at the time P bought 
the note he had information about its fraudulent origin, and hence 
was not an innocent holder, the evidence would not be hearsay, 
and would be admissible. Hill v. May, 218 N.W. 946, 205 Iowa, 
948; 3 Wigmore, Evidence, § 1789. See Trainor v. Buchanan Coal 
Co., 191 N.W. 431, 154 Minn. 204 (Bradstreet’s report on credit 
of purchaser, admitted to show seller’s good faith in stopping ship- 
ment). 
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Evidence of out-of-court statements may be received for an in- 
finite number of non-hearsay purposes. Illustrations: (a) where 
the utterance or writing of the words, such as words of contract, 
defamation or deceit, is in issue in the action, as part of the oper- 
ative transaction upon which the claim or defence is\abased ad 
Wigmore, Evidence, § 1770. (b) Similarly, the words of a person 
in custody of property may be material to show the extent and 
character of his claim. Piedmont Savings Bank v. Levy, 50 S.E. 
657, 138 N.C. 274, 3 Ann.Cas. 785; 3 Wigmore, Evidence, §§ 1778, 
1779. (c) Declarations of X, to show his identity with a person 
proved to have made similar declarations. Young v. State, 59 P. 
$12, 60) P. 711, 36: Or, 417, 47 L.R.A. 548. ‘(d) Irrational state- 
. ments by X, to show his insanity. United States v. Roberts (C. 
C.A.10th) 62 F.(2d) 594. 


ly Q.31. Action by seller for buyer’s refusal to accept a shipment 
of corn. Defense: That the corn was not of No. 1 grade as war- 
ranted. At the trial the seller, to rebut this defense, offered evi- 
dence that the same corn was resold by him as No. 1 corn to other 
purchasers who accepted it and made no complaint. Is the evidence 
objectionable as hearsay? 


A. Most courts would exclude it as hearsay. James K. Thomson 
Co., Inc. v. International Compositions Co., 181 N.Y.S. 637, 191 
App.Div. 553; George W. Saunders Live Stock Commission Co. 
v. Kincaid (Tex.Civ.App.) 168 S.W. 977. Contra: St. Louis South- 
western Ry. Co. of Texas v. Arkansas & Texas Grain Co., 95 S.W. 
656, 42 Tex.Civ.App. 125. The exclusion must rest on the theory 
that the evidence as to the conduct of the purchasers is equivalent 
to evidence that they had asserted that the corn was of No. 1 grade, 
which when offered to prove the quality of the corn would be hear- 
say. This is the traditional view as to evidence of conduct of- 
fered for such purpose. Wright v. Doe d. Tatham, 5 Cl. and F. 
670 (H.L.1838) (on issue of sanity of a testator, evidence that 
third persons had written letters to him asking his participation 
in business affairs, excluded) ; 1 Wigmore, Evidence, § 267. 

On the other hand, it seems that conduct, when offered to show 
the belief of one who knew the facts and hence to show what those 
facts were, is not subject to the same danger of deliberate decep- 
tion to which assertions are subject, and that it should be admitted 
as circumstantial evidence if it appears to the trial judge to have 
substantial probative value. The hearsay category should be lim- 
ited to conscious assertions. See articles by Seligman, 26 Harv. 
Law Rev. 146, 148 (1912); McCormick, 39 Yale Law J 489 (1930) ; 


Morgan, 48 HaraLaw Rev. 1138 (1935). 
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(b) Exceptions 
(1) Reported Testimony, Depositions, and Affidavits. 


Q. 32. P was seriously injured in a collision with a motortruck 
of the Interstate Trucking Corporation. P sued the corporation 
for the injury and at the trial of this case W gave evidence of 
the truck driver’s heedless driving. Upon this trial the jury dis- 
agreed, and within a short time thereafter P died of the injuries. 
Thereupon P’s administrator A sues the corporation under the 
Death Injuries Act, for the benefit of the widow and children of 
P. At the trial of this case, A makes proof that W is confined to 
his home with paralysis of the legs and unable to attend court, . 
and offers in evidence an extract from W’s testimony given at the 
former trial, Are there any substantial grounds of objection? 


A. Testimony or depositions given in a previous lawsuit are 
admissible, despite the hearsay rule, under certain conditions. 
Among these are the requirements that the issue in the two suits 
must be the same and that the parties must be the same, or must 
be in the relation of privity, and that the witness be shown to be 
unavailable. 3 Wigmore, Evidence, §§ 1386-1388. The require- 
ments of identity of issue and parties are designed to guarantee 
that the person against whom the testimony is now sought to be 
used, must have had an adequate opportunity to cross-examine. 

Here the issues in the two suits are the same, but it is held that 
since the administrator sues not in the right of the deceased, but 
on a new cause of action for the benefit of the surviving relatives, 
he is not in privity with the former plaintiff. Since the present 
defendant had an opportunity to cross-examine on the same issue 
in the former suit, it is persuasively argued that the purpose of the 
requirements is satisfied. 3 Wigmore, § 1388. But most courts 
hold that the identity requirement applies not only to the party 
against whom the evidence is offered, but to the offering party. 
Metropolitan St. Ry. Co. v. Gumby (C.C.A.2d) 99 F, 192; London 
Guarantee & Accident Co. v. American Cereal Co., 95 N.E. 1064, 
251 Ill. 123. Contra: Lyon v. Rhode Island Co., 94 A. 893, 38 R. 
16252, LRA IOloA oss: 

Is the proof of the witness’s present unavailability sufficient here? 
Some courts have said No, where it appears that the deposition 
of the witness could be taken. Smith v. Moore, 62 S.E. 892, 149 
N.C. 185; and see Brownlie v. Brownlie, 183 N.E. 613, 351 Ill. 72. 
But the common-sense view, followed by other courts, is that the 
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deposition would be no better than the former testimony, and in- 
ability to produce the witness in person, at the trial is a sufficient 
showing of unavailability. Plains Iron Works Co. v. Haggott, 
210 P. 696, 72 Colo. 228; 3 Wigmore, Evidence, § 1406. 

A further point arises in that the proponent offered only an ex- 
tract from the witness’s testimony. It has been said that the wit- 
ness’s entire testimony on the point must be offered. Rumford 
Chemical Works v. Hygienic Chemical Co. (C.C.) 148 F. 862, 865. 
But it seems sufficient, if the proponent shows that he has the en- 
tire evidence available, to offer the extract desired, and to allow 


the opponent to call for the remainder later. Randall v. Peerless | 


Motor Car Co., 99 N.E. 221 (33), 212 Mass. 352; 22 C.J. 439. 
: (2) Admissions 


Q. 33. Action by Walker for personal injuries sustained when 
he was run over by an automobile. The defendants are Rider, who 
owned the car and was riding on the back seat at the time of the 
accident, and Driver, the chauffeur. The plaintiff offers evidence 
that, a few minutes after the injury, Driver said to a policeman 
who questioned him, “I am sorry, it was all my fault; we will pay 
the man for his hurt.” The defendants object, but the evidence 
is admitted. Driver testifies that there was no want of care on 
his part. At the close of the case, the plaintiff requests an in- 
struction that the evidence of the admission by Driver settles the 
issue of negligence in plaintiff’s favor. Defendants request an in- 
struction that the evidence should be considered only in so far as 
it impeached the credibility of Driver, and not as substantive evi- 
dence. Should the court have sustained the objection? Should the 
requested instructions have been given? 


A. (1) The objection to the evidence of Driver’s declaration was 
properly overruled. It comes in against Driver as an admission, 
that is, as a statement by words or conduct made by one party 
and offered against him by the adversary. The acknowledgment 
of fault is “opinion,” but the opinion rule is not applicable to ad- 
missions. Grodsky v. Consolidated Bag Co., 26 S.W.(2d) 618, 324 
Mo. 1067; 2 Wigmore, Evidence, § 1053 (3). As a matter of pol- 
icy, to encourage the settlement of litigation, offers of comprom- 
ise are held not to be receivable in evidence as implied admissions, 
Moffitt-West Drug Co. v. Byrd (C.C.A.Ind.Terr.) 92 F. 290, 292; 
22 C.J. 308. Cf. Wigmore, Evidence, § 1061, where a different 
ground is suggested. But here is no such offer of compromise, 
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but a straightout promise to pay in full, It comes in as an ad- 
mission. Dennison v. Swerdlove, 146 N.E. 27, 250 Mass. 507. 

Moreover, the evidence comes in against the principal, Rider, if 
not as a “vicarious” admission made in the scope of authority by 
an agent, then as having been impliedly adopted by Rider when 
made in his presence without dissent. 2 Wigmore, Evidence, §§ 
1071, 1078. See Morgan, “Rationale of Vicarious Admissions,” 42 
Harv.Law Rev. 461 (1929). 

(2) The plaintiff’s requested instruction should be refused. 
“Judicial” admissions, i. e., those made in pleadings or in court, 
are conclusive (2 Wigmore, Evidence, § 1058) but not ordinary 
evidential admissions (2 Wigmore, Evidence, § 1059). 

(3) The defendants’ request should also be refused. While it 
is disputed whether evidential admissions come in on a theory 
analogous to the theory of impeachment of witnesses (2 Wigmore, 
Evidence, § 1048) or as an exception to the hearsay rule (Morgan 
[1921], 30 Yale Law J. 355), yet the cases agree that admissions 
are “substantive” evidence sufficient to support a finding of the 
fact admitted. Harrison v. United States (C.C.A.Okl.) 42 F.(2d) 
736; Public Utilities Corporation of Arkansas v. Carden, 32 S.W. 
(2d) 1058, 182 Ark. 858. 


Q. 34. Action for breach of a contract, completed by telegraphic 
offer and acceptance. To prove the making of the contract the 
plaintiff offers in evidence (a) the dispatch received by him from 
the telegraph company containing the defendant’s offer. Objec- 
tion, on the ground that the paper offered is merely a copy of the 
original message handed to the company at the sending point, and 
inadmissible (under the “Best Evidence Rule”) in the ‘absence 
of a showing that the original is lost or destroyed. Sustained. 
Thereupon the plaintiff offered in evidence (b) a letter from the 
defendant quoting the terms of this telegram, and (c) called the 
defendant to the stand and asked him to state the contents of his » 
telegram. Both the letter and the questions were ruled out up- 
on the same grounds as before. Were the various rulings correct? 


A. The “Best Evidence Rule” requires that: when the contents 
of a material document are sought to be proved, this must be done 
by the production of the original document itself, unless it can be 
shown that it is lost or destroyed, or in the hands of the adversary 
and notice has been given the latter to produce it. 2 Wigmore, 
Evidence, ch. 39, Never hheless, this rule was here complied with, 
since the original was produced. The substantive law.of contracts 
and agency deétéfmines that the offer as actually transmitted~to— 
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the offeree by the telegraph company, employed for that purpose 
by the sender, i by-which-he-is-bound, eventhough it 
eer on esereee ~deposited.with the company. This 
being so, it-is-the-original,.and_ the first ruling was wrong. An- 
heuser-Busch.Brewing.Ass’n.v..Hutmacher, 21 N.E. 626, 127 Ill. 
652, 4 L.R.A. 575; Wilson v. Minneapolis & N. W. Railway Co., 
18 N.W. 291, 31 Minn. 481; 2 Wigmore, Evidence, § 1236. 

Even supposing that the first ruling could be sustained, the oth- 
er two rulings must be disapproved. There is a conflict of decision 
upon the general question of whether evidence of the party-oppo- 
nent’s own admissions as to the contents of a document is an ex- 
ception to the rule that the document itself is the exclusive source 
of proof. 2 Wigmore, §§ 1255, 1256. The chief argument against 
receiving the admission is that the witness who recounts an ad- 
mission alleged to have been made out of court may falsify or gar- 
ble it. 2 Wigmore, Evidence, § 1255. No such argument can pre- 
vail where the admission is offered in written form (unless its 
gentlineness is attacked), nor where the admission is in the form 
of the party-opponent’s own testimony on the stand. Here the 
only objection that the opponent can urge is the danger of his own 
inaccuracy. That should not prevail. 


(3) Declarations against Interest 


Q. 35..D was killed in a collision at a railway crossing. W = sues 
the railway company for his death (under a statute permitting 
the widow to sue) alleging that she was D’s common-law wife, 
which the defendant puts in issue. At the trial, to show the extent 
of the loss, W offers that portion of the last income tax return of 
D, which stated that his earnings for the year in question were 
$5000. The railway company objects to the foregoing offer. 
Thereafter the company offers another portion of the same return, 
in which D (who would have been entitled to a higher exemption 
from income tax, if married) described himself as “single.” The 
plaintiff objects. What rulings? 


A. The return cafinot come in as an official statement, though 
it comes from official custody and is required by law. 3 Wigmore, 
Evidence, § 1633. Nor can it, when offered by the railway, come 
in as an admission, since the death action is upon a new cause of 
action and D was not a party, nor a predecessor in interest of the 
present plaintiff. 3 Wigmore, Evidence, § 1475. If it comes in, 
it can only do so as a declaration against interest. The require- 
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ment that the declarant be unavailable as a witness is satisfied, but 
were the statements against D’s interest when made? The mak- 
ing of the statement, or the facts acknowledged therein must have 
been preponderantly against the pecuniary or proprietary interest 
of the declarant. Seemingly, the statement as to earnings was 
predominantly and consciously against the declarant’s interest, 
since he thereby charged himself with a corresponding tax. Wig- 
more, Evidence, Supplement 1934, § 1464, criticizing a contrary 
holding in Veach’s Adm’r v. Louisville & I. Ry. Co., 228 S.W. 35, 
190 Ky. 678. So the first objection should have been overruled. 
D’s statement that he was single was against his interest in the 
one aspect that it charged him with a greater tax than if married, 
but preponderantly it would seem that from the merely pecuniary 
and proprietary point of view a claim of being unmarried would be 
a claim of freedom from the burden of supporting the wife which 
is obviously more important than the tax exemption. See Develop- 
ments in the Law—Evidence (1932), 46 Harv.Law Rev. 1138, 1162, 
criticizing a contrary holding in Ghelin v. Johnson, 243 N.W. 443, 
186 Minn. 405. On principle, then, the objection to the railway 
company’s offer should be sustained. Wigmore, Evidence, § 1464. 


(4) Dying Declarations 


Q. 36. A father and son engage in an altercation with a neighbor, 
pistols are drawn and fired on both sides, and the father and the 
neighbor fall wounded. Some days later both victims die, and the 
son is tried for murder of the neighbor. Evidence on behalf of 
the son is offered that two days before his death, his father called 
in his family and said: “I now realize that my end is at hand; 
I want you to know before I go that it was I that shot our neighbor, 
not my son, and I am glad that I did, and that death ends all for 
us both.” The evidence showed that both the day before and the 
day after this statement, the father expressed hope of recovery. Is 
the statement admissible as a dying declaration? 


A. No. The statement satisfies two principal requirements: (1) 
That the declarant shall, at the time of making it, believe that there 
is no hope of recovery and that death is near at hand—or at least 
the trial judge who determines this, could so find, despite the ex- 
pression of hope before and after. Commonwealth v. Belcher, 74 
S.W.(2d) 955, 255 Ky. 475. Cf. Shepard v. United States, 54 
S.Ct. 22, 290 U.S. 96, 78 L.Ed. 196. (2) That death should ac- 
tually follow. ‘These would seem to satisfy the usual requirements 
for hearsay exceptions, of special trustworthiness, and necessity 
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for the use of the declaration. But the common law courts, due to 
their distrust of dying declarations, hedged their admissibility with 
arbitrary and illogical limitations. Among these are the rules, (3): 
restricting their use to criminal trials for homicide, and then only 
(4) when the declarant’s death is the subject of the charge.. In 
the present case, it is not the father’s death of which the son is 
accused, hence the father’s dying declaration is excluded. Com- 
monwealth v. Stallone, 126 A. 56, 281 Pa. 41. 

The father’s disclosure of a want of religious belief would in the 
majority of jurisdictions, which have abolished the common law 
qualification of religious belief for witnesses, no longer be a ground 
of exclusion of the declaration, since it hardly removes the founda- 
tion of special trustworthiness assumed to attach to statements 
made in the awesome presence of death, but seemingly this cir- 
cumstance might properly be considered on its credibility. See 
Marshall v. State, 121 So. 72, 219 Ala. 83, 63 A.L.R. 560. Nor does 
the expression of vengeful feeling for the neighbor affect the 
foundation of trustworthiness, in the present case, though it might 
if the declaration were sought to be used to fasten guilt upon the 
neighbor. See 3 Wigmore, Evidence, § 1443, 


(5) Official Statements 


Q. 37. Action in state A upon an accident insurance policy pro- 
viding for payment to the plaintiff of $10,000 in case of death of X, 
the insured, resulting from violent and external means. Defense: 
Suicide. Plaintiff offers in evidence a copy of the report of X’s 
death purporting to be signed by a county medical examiner in 
state’ B, reciting that “X died July 1, 1935, from the effects of a 
gunshot wound inflicted by Y.” The copy was authenticated by 
an attached certificate that it was a true copy of the original on 
file in the office of the registrar of vital statistics, and this bore 
what appeared to be the official signature and seal of the last-named 
officer. Plaintiff also produced a printed statute book of state B, 
containing a provision requiring county medical examiners to make 
such reports and the registrar to keep them in his custody. The 
defendant objected to the admission of the report on the ground 
that it was hearsay and not properly authenticated. What ruling? 
' A. If the report is held to be properly authenticated, the state- 
ments therein may be received to evidence the facts recited, under 
the hearsay exception for official written statements (3 Wigmore, 
Evidence, §§ 1630-1636), in so far as they have been made under a 
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duty imposed by law, as to facts of which the official is required to 
have personal knowledge. This is extended in some instances 
to facts recited which the official has the duty to ascertain by in- 
vestigation. Consequently, most.courts would hold that the re- 
port here, would be admissible to show the death, and that it was 
caused by gunshot wound, see, e. g., Hertzler v. Manshum, 211 
N.W. 754, 237 Mich. 289; cases collected 3 Wigmore, Evidence, 
§ 1646. But some courts would balk at admitting the statement 
that Y did the shooting. Backstrom v. New York Life Ins. Co., 
236 N.W. 708, 183 Minn. 384. 

Official statements made in one state, under a duty imposed by 
the law there, are admitted in other states. Miller v. Northern | 
Pacific Ry. Co., 118 N.W. 344, 18 N.D. 19, 19 Ann.Cas. 1215. The 
terms of the foreign law may, according to statutes in most states, 
be proved, as here, by statute books purporting to be printed un- 
der state authority. 

Is the report sufficiently authenticated, i. e., can the court be 
satisfied, on the showing made, that the report as copied was ac- 
tually made and signed by the county medical examiner? If the 
registrar’s certificate as to the correctness of the copy be itself 
accepted as authentic, it proves, as an official statement, the con- 
tents of the report, and that the report is in proper official cus- 
tody, which is sufficient evidence of the genuineness of the re- 
port. 3 Wigmore, Evidence, §§ 2158-9. The foreign registrar’s 
official seal and signature, do not “prove themselves.” 3 Wig- 
more, Evidence, §§ 2166-7. They should have been authenticated 
in the manner prescribed by the Act of Congress (28 U.S.C. § 
688 [28 U.S.C.A. § 688]), by attaching certain further certificates 
of other officers; or as prescribed by the’statute in State A in 
respect to authenticating foreign records; or as at common law 
by the testimony of some person who knows, to the genuineness 
of the signature of the registrar and the fact that he holds such 
position. Lacking this authentication, the document must be ex- 
cluded, 


(6) Business Entries 


Q. 38. Action by the administrator of the estate of T to recover 
$1,000, the amount of a loan alleged to have been made by T to 
the defendant, his nephew. The administrator offers in evidence 
entries in the diary of the deceased, and on the stub in his check- 
‘book, each reciting “loan to nephew, $1,000.” Are these admissible 
as regular entries in the course of business? 
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A. The entry in the diary would not be received, assuming that 
like most diaries, it was kept merely for pleasure or as a hobby and 
was not customarily used as a business record. Arnold v. Hussey, 
88 A. 724, 111 Me. 224,51 L.R.A.(N.S.) 813, Ann.Cas.1916C, 715. 
As to the check stub, there is more doubt. The requirement for 
the admission of business entries as an exception to the rule ex- 
cluding hearsay, is that the entry must have the special trustworth- 
iness which attaches to records which are regularly kept and used 
for business purposes. 3 Wigmore, Evidence, §§ 1523-1525. It 
is held in the United States that the entry need not be made in 
pursuance of a duty to some other person. The check stub is part 
of the record kept by the deceased in the management of his own 
money and property. People differ in the degree of care and ac- 
curacy with which they record such matters. But it seems that 
this activity could in a particular case be shown to have been 
conducted as a “regular business,” and the check stubs to have 
been kept as a regular and contemporaneous record of such busi- 
ness. Upon such a showing and such a finding, the check stub 
should come in. Fulkerson v. Long, 63 Mo.App. 268. The de- 
cisions, however, are conflicting. See note, 68 A.L.R. 692, Ad- 
missibility of check stubs as evidence. 


Q. 39. Your client, the Star Hardware Company, has brought an 
action to collect an account against Flanagan, a contractor, for 
goods sold. The records of your client are kept as follows: When 
goods are sold on credit, the salesman makes a memorandum of the 
transaction, called a “charge slip,” which is turned over to a book- 
keeper, who enters the transaction in a day book, the day after 
the sale is made. Within two or three days later the items are 
transcribed by another bookkeeper in the ledger on the customer’s 
account. Bills are prepared monthly by a billing clerk, who places 
them in an outgoing mail receptacle, and then they are addressed 
and mailed by a mailing clerk. The billing clerk retains a carbon 
of the bills. The account runs over a period of two years, during 
which time there have been some changes among the salesmen 
and bookkeepers, but one X has been office manager during all 
that period. How would you plan to prove your case? 


A. Although parties’ account books were formerly treated on 
a different footing from regular business entries in books of non- 
parties, and are still sometimes separately regulated by statute, 
they are now usually admitted on the same basis, that is, entries 
in parties’ books made from personal knowledge promptly after 
the events recorded in a book of original entry are received as 
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evidence of the facts recited, under a special exception to the hear- 
say rule. 3 Wigmore, Evidence, §§ 1536-1561. The day book, 
being the first book in which the entries were recorded in collected 
and permanent form would qualify as a book of “original” entry. 
Radtke v. Taylor, 210 P. 863, 105 Or. 559, 27 A.L.R. 1423. But it 
is doubtful whether the ledger, being copied from the daybock, 
would. 3 Wigmore, Evidence, § 1558. If, as to each entry in the 
daybook, the salesman who made the sale, and the bookkeeper 
who made the entry could be produced, the hearsay exception for 
regular entries would not be resorted to, but the entries could be 
used to refresh their memories so that they could testify directly as 
to the facts known by them, or they could authenticate the entries 
as records of their past recollection. 1 Wigmore, Evidence, § 571. 

Under the traditional view, as to each entry, both the salesman 
and the bookkeeper must be produced as witnesses, or a showing 
must be made that they are unavailable by reason of death, ab- 
sence from the jurisdiction, or the like. If only one of them is 
available, he must be produced. Cohen v. Bogatzky, 131 A. 31, 
32, 149 Md. 134. But under a more liberal modern practice now 
prevailing in many states, it is held where the business is a fairly 
extensive one, so that it would be difficult to identify, and incon- 
venient to produce or account for the particular employee who made 
the sales and entries, the trial court may permit the entries to be 
authenticated solely by the evidence of one having supervision of 
the books and knowledge of the fact that the entries have been 
regularly made as part of the records of the business. U. S. v. Cot- 
ter (C.C.A.) 60 F.(2d) 689; 3 Wigmore, Evidence, §§ 1530, 1555. 

In addition, the proof might be made by.a showing that the de- 
fendant had received from the plaintiff bills stating the items and 
amount due, and that the defendant made no reply disputing their 
accuracy. This would amount to an implied admission by the de- 
fendant of the correctness of the account. Bradley v. McDonald, 
113 N.E. 340, 350, 218 N.Y. 351; 2 Wigmore, Evidence, § 1073, 
and compare Question 33, supra. The defendant should he notified 
before trial to produce the original bills received by him, but if 
he fails to do so, evidence of their contents, and of the fact that 
they were received must be given. If the plaintiff proves that the 
bills were duly mailed to the defendant’s proper address, this con- 
stitutes sufficient evidence that the defendant received them. Flem- 
ing v. Doodlesack, 169 N.E. 795, 270 Mass. 271; 1 Wigmore, Evi- 
dence, § 95, 

In view of the reliability of business practice in such matters, 
it should be sufficient to produce the billing clerk, to identify the 
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copies of the bills and to testify to the practice of the business in 
this regard, and to the fact that he placed the original of these bills 
in the outgoing mail basket. See Prudential Trust Co. v. Hayes, 
142 N.E. 73, 247 Mass. 311. But most courts would require that 
the mailing clerk also be produced to testify that he actually placed 
the bills, duly stamped and addressed, in the mail. Harrison v. 
Welsh? 145) A.507)295s\.Pa 501. 


(7) Declarations of Bodily or Mental Condition 


Q. 40. Prosecution of D for murder by causing the death of 
Mary Turner by drowning. The theory of the defence was that 
she drowned herself. The defendant offered evidence of a doctor 
to the effect that Mary Turner consulted him two days before her 
death, and told him that she was five months pregnant by one 
Arthur Lee, and that she was in great pain from her condition, 
and was likewise frantic with shame and fear of her conditioz 
becoming known, and that unless he would perform an abortion 
for her she would commit suicide. Is the evidence admissible? 


A. Yes, except the statement as to the author of her condition, 
which is hearsay and not within any exception. The declaration 
that she was pregnant, and was suffering pain is hearsay also 
when offered to prove these facts, but it comes in under the ex- 
ception for statements of the declarant’s present bodily condition. 
Howard v. Wright, 91 S.E. 1032, 173 N.C. 339. (pain); People v. 
Wright, 138 P. 349, 167 Cal. 1 (pregnant); 3 Wigmore, Evidence, 
§§ 1714-1722. The declarations of emotion and intention, more- 
over, come in under an exception for declarations of the present 
mental state of the declarant. As in the case of declarations of 
pain or bodily condition, declarations of present mental or emo- 
tional reactions are supposed to have such spontaneity as gives 
them special trustworthiness. 
| Where the end in view is the ascertainment of the state of mind 
itself, as where intent to fix one’s domicile at a given place is in 
issue, or the issue is whether a wife’s affections have been alienat- 
ed the need for the use of such declarations is evident. See Hutch- 
ins and Slesinger, “State of Mind in Issue,” 29 Columb.Law Rev. 
147 (1929). But in the case described in the question, the ultimate 
aim is to show not merely the motive and intention of Mary Tur- 
ner at the time of the declaration, but this solely for the purpose 
of showing that she later translated these into external conduct 
by drowning herself. Even for this purpose, such declarations 
are usually received where near enough to the event to have sub- 
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stantial probative value. See Commonwealth v. Trefethen, 31 
N.E. 961, 157 Mass. 180, 185, 24 L.R.A. 235; Mutual Life Insur- 
ance Co. v. Hillmon, 12 S.Ct. 909, 145 U.S. 285, 36 L.Ed. 706; 
Hutchins and Slesinger, “State of Mind to Prove an Act,” 38 Yale 
Law J. 283 (1929); Maguire, “The Hillmon Case—Thirty-three 
Years After,” 38 Harv.Law Rev. 709 (1925). 


Q.41. T dies leaving in his will a bequest of $50,000 to A, a 
brother, and a bequest of $10,000 to B, his sister. The will is 
contested by T’s son and heir, who is also the residuary legatee, 
on the ground that the bequest to A was procured by undue in- 
fluence, and that the clause containing the gift to B is a forgery 
added after the will was signed. The contestant offers evidence 
(a) that T often told his friends that he was going to leave every- 
thing he had to his son; and (b) that after signing the will he 
said “Brother A gave me too much to drink, and while I was tipsy 
he over-persuaded me to sign a paper leaving him $50,000, but my 
son will get everything else.” Is the evidence admissible? 


A. Part (a) is admissible (under the hearsay exception for dec- 
larations of present mental state, see Question 40, supra) on the 
issue of undue influence, as showing the testator’s normal inclina- 
tion and plans, and hence that the will was a deviation from them. 
Hagar v. Norton, 73 N.E. 1073, 188 Mass. 47; 3 Wigmore, Evi- 
dence, § 1738 (2b). Probably upon like reasoning it would be ad- 
mitted also on the issue of forgery. As to part (b) it is usually held 
that such a post-testamentary declaration is inadmissible hearsay 
if offered to prove the acts of A, but is admissible insofar as it 
sheds light upon the testator’s mental or emotional state, i. e., his 
consciousness of inability to resist pressure. Probably most courts 
would exclude the statement about drink, but would let in the 
statement that he was “overpersuaded,” with instructions to the 
jury to consider it only for the purpose above stated. See Sanders 
v. Sanders, 89 So. 261, 126 Miss. 610; Bryant v. Pierce, 70 N.W. 
297,95 Wis. 331; 3 Wigmore, Evidence, § 1738, notes 1 and 3. 

The final statement “my son will get everything else” would 
be admitted under the majority view as evidence of the forged 
alteration. It comes in either under a special exception to the hear- 
say rule for post-testamentary declarations, or as a declaration of 
mental state (belief or intention) from which previous conduct (ex- 
ecution or non-execution of a will of a certain tenor, or revocation 
or non-revocation) may be inferred. Rea v. Pursley, 154 S.E. 
325, 170 Ga. 788; 3 Wigmore, Evidence, § 1736. Contra: Boylan 
v. Meeker, 28 N.J.Law, 274, 276. 
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(8) Spontaneous E;xclamations 


Q. 42. Action by the widow upon a life insurance policy on the 
life of Darius Green, with claim for double indemnity as provided 
in case of accidental death. The plaintiff having proven that the 
death was taused by concussion of the brain, offers her own tes- 
timony that on the afternoon preceding the night of her husband’s 
death, she saw him spreading ashes upon the front steps of their 
residence, and on her inquiring the reason, he said, “I am trying 
to prevent anyone else’s having such a terrible fall as I have just 
had.” Is the evidence admissible to prove the happening of the ac- 
cident? 


A. For this purpose, the evidence is hearsay, but there is an 
established exception for spontaneous utterances, made soon after 
a startling event, where it appears from the circumstances that 
the declarant is probably too excited to have fabricated a story 
to his own advantage. 3 Wigmore, Evidence, §§ 1745-1752; Mor- 
gan, “A Suggested Classification of Utterances Admissible as Res 
Gestez,” 31 Yale Law J. 229 (1922). Compare Hutchins and Sles- 
inger, “Spontaneous Exclamations,” 28 Columb.Law Rev. 432 
(1928) (questioning the special trustworthiness of excited utter- 
ances). In situations similar to the one detailed in the question 
the evidence has been received. Lantz v. Central Pennsylvania 
Conference of M. EF. Church, 159 A. 57, 104 Pa.Super. 35; and 
see Travelers’ Insurance Co. v. Mosley, 8 Wall. 397, 19 L.Ed. 437. 
But it would seem that the foundation for the admission of the 
declaration is lacking in the absence of independent proof of the 
happening of the exciting event, 1. e. the fall, and of the fact that 
the declaration was made so soon thereafter that cooling time had 
not intervened. 3 Wigmore, Evidence, § 1750. 


(9) Learned Treatises 


Q. 43. Action for personal injuries. The plaintiff claimed tha* 
he was afflicted with palsy resulting from the accident. The de- 
fendant contended that palsy could not be so caused. The plain-— 
tiff’s doctor, examined on his behalf, was asked on direct to read a 
sentence, relating to the cause of palsy, in a standard medical 
treatise, handed to him by counsel, and to state whether he agreed 
with it. (1) The defendant objects. On cross-examination, the 
witness is tendered another medical treatise of later date, contain- 
ing a contrary statement and asked to read it aloud and state 
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whether his opinion is altered thereby. (2) The plaintiff objects. 
What rulings? 


A. (1) The first objection would be sustained in nearly all ju- 
risdictions. Union Pacific Ry. Co. v. Yates (C.C.A.lowa) 79 F. 
584, 40 L.R.A. 553; note, 65 A.L.R. 1102; 3 Wigmore, Evidence, 
§ 1696. A few enlightened courts permit standard scientific treat- 
ises to come in, either independently as an exception to the hearsay 
tule, see Watkins v. Potts, 219 Ala. 427, 122 So. 416, 65 A.L.R. 
1097, 1106; 3 Wigmore, §§ 1690-1694, or as quotations made by 
the expert witness in explanation of, or as grounds for his opinion, 
Thompson v. Ammons, 129 S.E. 539, 160 Ga. 886; 3 Wigmore, § 
1700, n. 1. 

(2) The objection to the cross-examination proud in nearly all 
courts be overruled, if it appeared that the witness’s evidence, on 
direct, had been based to any extent on text book learning; and 
the quotation and questioning would be permitted, to test the ac- 
curacy of the witness’ knowledge, and hence his credibility. Mor- 
ton v. Equitable Life Insurance Co. of Iowa, 254 N.W. 325, 218 
Iowa, 846; State v. Brunette, 150 N.W. 271, 28 N.D. 539, Ann.Cas. 
1916E, 340; 3 Wigmore, § 1700 (b). Moreover, most courts per- 
mit this cross-examination even where the expert has not purported 
to base his view upon such authorities. Scullin v. Vining, 191 S. 
W. 924, 127 Ark. 124; Kern v. Pullen, 6 P.(2d) 224, 138 Or. 222, 
with note 82 A.L.R. 434, 453 (1931). 


SECTION 9—PRESUMPTIONS AND BURDEN OF PROOF 


/ 

\/Q. 44. The plaintiff, a farmer, sues the defendant, a railway com- 
pany for destruction of his barn by fire alleged to have been caused 
by sparks negligently allowed to escape from defendant’s loco- 
motive. At the trial the plaintiff at the outset adduces evidence 
of the value of the barn and of its destruction by fire and of the 
fact a train passed on defendant’s nearby track only 15 minutes 
before the fire. The plaintiff then rested, whereupon the defendant 
moved that the plaintiff be nonsuited. The judge (1) announced 
that the motion was well taken. 

Thereupon the plaintiff secured permission to reopen his case, 
and ‘introduced evidence that sparks from the train were seen to 
‘fall on the barn, igniting the fire which destroyed it. The plain- 
tiff then rested again, and the defendant again moved for a non- 
suit. The judge (2) denied the motion, 
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Thereupon the defendant introduced evidence to the effect that 
the locomotive in question was equipped with the most improved 
type of spark arrester, which was in good repair, and that the 
locomotive was being properly fired and operated at the time in 
question. Whereupon the defendant rested, and the plaintiff like- 
wise declining to offer further evidence, the defendant again mov- 
ed that the plaintiff be nonsuited or a verdict be directed for de- 
fendant. The judge (3) denies the motion and submits the ques- 
tion of the defendant’s negligence to the jury. 

Were these three rulings correct? 


A. The plaintiff had the burden of pleading that the defendant 
negligently caused the fire and has the burden of proceeding with 
evidence to substantiate such fact of negligence. He must go 
forward with testimony on this issue until he has produced evi- 
dence from which a jury might reasonably infer that the defendant 
was negligent. If he has done so, he has made out a “prima facie” 
case on this issue. Whether his evidence meets this standard, may 
be tested, whenever such proponent rests his case, by a motion for 
nonsuit or directed verdict, and is a question for the trial judge. 
5 Wigmore, Evidence, §§ 2483-2498, The evidence here was in- 
sufficient to connect the defendant with the fire, when, plaintiff 
first rested, and the judge’s first ruling was right. General In- 
surance Co. v. Northern Pacific Ry. Co., 50 S. Ct 44, 280 U.S. 72, 
74. 1.Ed. 172. 

When the plaintiff adduced additional evidence showing that 
the defendant caused the fire by allowing sparks to escape from 
its engine, he secured the benefit of a rule of law which, upon a 
showing of these facts, that is, the|\setting of a fire by sparks from 
a locomotive, requires the judge to hold the evidence, when offered 
to prove negligence, stfficient to escape an adverse ruling. At- 
lanta & St. A. B. Ry. Co. v. Register (C:C.A.Fla.) 69 F.(2d) 323; 
51 C.J. 1205, § 1374. Such a rule, crystallizing the practice in re- 
spect to the sufficiency of proof of certain groups of facts, is called 
a “presumption.” See 5 Wigmore, Evidence, § 2490. Consequent- 
ly, the second ruling was right. 

The burden of proceeding with evidence then shifted to the de- 
fendant, and it assumed and discharged the burden by showing the 
use of proper appliances and due repair and operation. The burden 
‘of proceeding is again shifted back to the plaintiff. What is the 
effect of his failure to take up the gage? In this fact-situation the 
cases are rather evenly divided. Some hold that the original pre- 
sumption of negligence, having performed its purpose of shifting 
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the burden of producing evidence, has no further efficacy, and there 
being nothing to oppose the defendant’s proof there is nothing for 
_ the jury to consider, and the judge should direct a verdict for de- 
fendant. Woodward v. Chicago, M. & St. P. Ry. Co. (C.C.A.Minn.) 
145 F.577. The majority, however, accept the view that though the 
presumption as such has vanished, the facts on which it was based, 
i. e, the escape of sparks from the right of way to such extent 
as to ignite fire, may raise a doubt as to the truth of the defendant’s 
evidence, which the jury must resolve. Wardlaw v. Southern Ry. 
Co., 122 Miss. 180,84 So! 1773053) C.J.. 1211.8: 138) On thisiast 


view, the third ruling was right. 
75. 45. In the situation presented in the last question, if it be 


agreed that the issue of the defendant’s negligence should be sub- 
mitted to the jury, how should the court instruct the jury upon the 
presumption of negligence and the burden of proof? 


A. There is much difference of opinion upon the proper prac- 
tice in this regard. The plaintiff having the burden of pleading, 
and of first producing evidence, of negligence, would normally have 
the final burden of persuading the jury of the truth of his conten- 
tion. The burden is imposed by an instruction that the jury shall 
find against him on this issue unless he has proved his allega- 
tion by a preponderance of the evidence. 5 Wigmore, Evidence, 
§§ 2485-6, 2498. 

Does the fact that the plaintiff has secured the benefit of a pre- 
sumption change this rule imposing upon the pleader the final 
burden of persuasion? It is usually held that it does not, that a 
presumption does not shift the burden of persuasion, but only 
casts upon the adversary the necessity of furnishing some evidence 
from which reasonable men could find against the fact presumed. 
Alpine Forwarding Co. v. Pennsylvania R. R. (C.C.A.) 60 F.(2d) 
734; 5 Wigmore, Evidence, § 2490-1. 

It has been persuasively argued, however, that wherever the 
presumption rests upon considerations of policy, or upon a de- 
sire to elicit full disclosure from the party to whom the evidence 
is most accessible it should require the adversary to go further and 
produce evidence which actually satisfies the jury that the non- 
existence of the presumed fact (here, negligence) is as probable 
as its existence. Morgan, “Presumptions and Burden of Proof,” 
47 Harv.Law Rev. 59 (1933). See Diller y. Northern California 
Power Co., 123. P.; 359, ~362,. 162. Cal. 531, “Ann.Cas.1913D, 908. 
And in a few situations, of which the presumption of the legitimacy 
of a child born in wedlock is an example, where for strong reasons 
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of social policy the courts believe that certain interests should re- 
ceive an unusually wide reach of protection, the presumption is 
held to cast the full burden of persuasion upon the adversary. 
Saunders v. Fredette, 151 A. 820, 84 N.H. 414 (legitimacy); Bond 
v. St. Louis-San Francisco Ry. Co., 288 S.W. 777, 315 Mo. 987 
(presumption of negligence when train wrecked); Bohlen, “The 
Effect of Presumptions upon the Burden of Proof,” 68 U.Pa.Law 
Rev. 307 (1920); Sherwood, “Res Ipsa Loquitur,” 12 Cal.Law 
Rev. 138; 23 Cal.Law Rev. 169 (1935) ; Prosser, “Procedural Effect 
of Res Ipsa Loquitur,” 20 Minn.Law Rev. 241 (1936). 


/SECTION 10.—FUNCTIONS OF COURT AND JURY 


Q. 46. Action for personal injuries. The plaintiff places on the 
‘stand a witness who identifies a paper as a true copy of a letter 
signed by a physician, who was shown to have examined the 
plaintiff on defendant’s behalf, in which letter the plaintiff’s in- 
jury was described as serious and permanent. The plaintiff offers 
the paper in evidence. The defendant objects, and is allowed to 
offer testimony in support of his objection, raising the issues (1) - 
whether the original letter has been lost or is otherwise unavail- 
able, (2) whether the doctor had any authority to act for the de- 
fendant in writing such a letter, and (3) whether the copy is a true 
copy or a fabrication. 

By whom should these controverted issues of fact be deter- 
mined? 


A. Issues (1) and (2) should be determined finally by the judge. 
Questions of fact, preliminary to the determination of the qualifica- 
tions of witnesses, or of the admissibility of evidence where the 
objection rests solely upon some technical rule of exclusion, are 
for the judge alone. This is the only effective way to enforce these 
rules of qualification and exclusion, since the jury would be unable 
and unwilling to sever the two questions of admissibility and 
weight. Richardson v. Boston & Maine Ry. Co., 117 A. 733, 80 
N.H. 370; 5 Wigmore, Evidence, § 2550; Maguire and Epstein, 
“Preliminary Questions of Fact,” 40 Harv.Law Rev. 392 (1927) ; 
Morgan, 43 Harv.Law Rev. 165 (1929). 

Issue (3) should be treated differently. If the other objec- 
tions are overruled, the paper should be received in evidence, and 
it should be submitted to the jury, to determine whether the pa- 
per is a copy or a fabrication. Here the admissibility hinges, not 
as before on technical rules of exclusion such as the Best Evidence 
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Rule and the Hearsay Rule, upon which the other objections rest- 
ed, but upon the common-sense basis of relevancy. If the jury de- 
cides that the copy is a fabrication, they will have no inclination 
to attach any weight to it. In respect to such questions, the only 
problem for the trial judge is, is there prima facie evidence from 
which a reasonable jury could find the genuineness of the docu- 
ment or the existence of other facts conditioning the relevancy of 
the offered evidence. Coleman v. McIntosh, 211 S.W. 872, 184 
Ky. 370; Chatfield v. Morgan, 131 A. 845, 99 Vt. 337; Morgan, 
43 Harv.Law Rev. 165-169 (1929). 


Q. 47. Trial of indictment of Wang Fu for murder. The prisoner ~ 
at the bar is identified by the prosecution’s witnesses as Wang 
Fu but his defence is that he is not Wang Fu, the assassin. The 
prosecution calls Mrs. Wang Fu as a witness to identify the 
prisoner. The defendant objects to her taking the stand under a’ 
statute which preserves in criminal cases the common law dis- 
qualification of the wife to testify when the husband is a party. 
What ruling? 


A. The competency of Mrs. Wang Fu depends on the question 
of fact: Is she the wife of the prisoner? ‘This in turn hinges on 
the inquiry: Is the prisoner Wang Fu?—which is the main ques- 
tion at issue in the case. Does the rule stated in the next pre- 
vious answer, that the trial judge shall finally decide the prelim- 
inary questions of fact conditioning the competency of witnesses 
and technical admissibility of evidence, still hold good where this 
preliminary question coincides with one of the ultimate issues in 
the case? There are a substantial number of decisions, English 
and American, which abandon the rule under these circumstances 
and upon a prima facie showing of the preliminary fact, admit 
the evidence objected to, and leave to the jury the preliminary 
question. Otherwise in some situations the case may be finally 
disposed of by the judge on the preliminary question. See Stowe 
v. Querner, L.R. 5 Ex. 155 (1870); Maguire and Epstein, 40 Harv. 
Law Rev. 392, 414 (1927). But it is strongly urged that if the ex- 
clusionary rules are worth preserving, they should not be in effect 
abandoned, even in this extreme situation, by leaving them to the 
tender mercies of jurors who will in fact disregard them. See 
Morgan, 43 Harv.Law Rev. 165, 186 (1929). This view is some- 
times vigorously applied. State v. Lee, 54 So. 356, 127 La. 1077. 

The question raises the further problem: Can the defendant 
assume inconsistent attitudes by asserting that Mrs. Wang Fu is 
his wife, on the preliminary question as to her competency, and yet 
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insisting on the main issue that he is not Wang Fu? It has been 
argued that the objector, having the burden of maintaining his ob- 
jection, cannot thus blow hot and cold. 30 Harv.Law Rev. 87. 
(1916). The few decisions are divided. But the better view seems 
to be that the original proponent of the witness by assuming a 
position on the main issue, which renders the offered witness or 
‘evidence incompetent, precludes himself from seeking such ad- 
mission. Maguire and Epstein, 40 Harv.Law Rev. 392, 427 (1927). 
On this view, the objection that the witness is disqualified should 
be sustained. 


SECTION 11.—PAROL EVIDENCE RULE 


Q. 48. Action by the P Bank, payee, against D, the maker, upon 
a note for $10,000. At the trial D offers evidence that he executed 
the note at the request of the bank’s president, for the sole purpose 
of enabling the latter to deceive the bank examiner as to the amount 
of the bank’s assets, and that the president agreed that the note 
would be at once returned to D after the visit of the examiner. Is 
the evidence admissible? 


A. Yes, if this defense was duly pleaded. The so-called Parol 
Evidence Rule is not strictly a rule of evidence, but is a part of the 
collection of rules which regulate the creation and integration of 
legal transactions such as contracts and transfers of property. 5 
Wigmore, Evidence § 2401. These rules provide that a note or 
other written contract does not become binding at all on the orig- 
inal parties unless it is delivered under circumstances which show 
that it was intended to be obligatory. 5 Wigmore, Evidence, §§ 
2408-2410. Even if so delivered, another substantive rule of con- 
tract law provides that the agreement is ineffectual in the absence 
of consideration. The Parol Evidence Rule provides that when a 
‘binding agreement or an effective transfer has been made, and has 
been embodied in a writing, only the writing can be looked to for 
the terms of the transaction. It has no application here, where the 
defense is that there never was any binding agreement, since the 
note was intended only as a sham, and since there was no consid- 
eration. Smouse v. Waterloo Savings Bank, 199 N.W. 350, 198 
Iewa, 306, and see Whitcher v. Waddell, 292 P. 1091, 42 Wyo. 274 
(1930); Brannan, Negotiable Instruments Law (5th Ed.) 404- 
412. : 

If, however, the bank had become insolvent, and the suit had been 
brought by a receiver, who represents the creditors, then the de- 


_ i . ee TO lake ere ae ma 


534 | EVIDENCE § 11 


fense that the note was a sham should fail, not through any opera- 
tion of the Parol Evidence Rule, but on the ground that the detend- 
ant is estopped to deny the genuineness of his obligation by reason 
of his activity in deceiving the examiner. Niblack v. Farley, 122 N. 
EB. 160, 286 Ill. 536; Prudential Trust Co. v. Cornez,; 139 N.E. 645, 
245 Mass. 311; note, 38/Harv.Law Rev. 239 (1924). 


Q.49. V makes a written contract to sell to P a certain house 
and lot, occupied by V as a residence. P sues V for possession ot 
the furniture in the house at the time of the making of the con- 
tract. The writing contains all the terms usual to a land-sale con- 
tract, but makes no mention of the furniture. At the trial P offers 
evidence that it was orally agreed between V and P, before the 
contract was signed, that the furniture should go with the house. 
V objects, and in support of his objection, places the written con- 
tract in evidence. The grounds of objection are (a) the Parol 
Evidence Rule, and (b) the provision of the Statute of Frauds 
relative to contracts for the sale of land. What ruling? 


A. (a) The objection would probably be sustained. Thoroman 
va David; 249 “P1513; 2199" Cal-°3865" *Last. Chance Rancho ve 
Erickson, 25 P.(2d) 952, 82 Utah, 475. Contra: Brown v. Oliver, 
256 P. 1008, 123 Kan. 711. The writing is apparently complete, and 
not on its face a mere skeleton memorandum. When from a com- 
parison of the alleged oral terms and the terms of the writing it 
appears that if such oral terms had been actually agreed on, they 
would normally have been incorporated in the written contract, 
then the Parol Evidence Rule provides that such alleged oral cove- 
nant is ineffectual, and is to be treated as having been superseded 
by the writing. 5 Wigmore, Evidence, § 2430; 2 Williston, Con- 
tracts, §§ 638, 639 (1920). This is a rule of substantive law, not of . 
evidence. 

But if the rule went no further, it might be assumed that the 
question whether the parties normally would have incorporated the 
alleged oral term in the writing, would be left to the jury like other 
questions of fact. Such a practice, however, would fail to furnish 
adequate protection to written transactions. So a procedural rule 
grew up as a part of the Parol Evidence doctrine—the rule that 
the trial judge, and not the jury, determines whether the oral terms 
would normally have been incorporated in the writing, or are\on 
the other hand “collateral” so that they can stand with it. Seitz v. 
Brewers’ Refrigerating Machine’ Co., 12 S.Ct. 46, 48, 141 U.S. 510, 
517, 35 L.Ed. 837; South Florida Lumber Mills v. Breuchaud (C. 
C.A.Fla.) 51 F.(2d) 490, 493. Contra: Hines v. Willcox, 33 S.W. 
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914, 916, 96 Tenn. 148, 159, 34 L.R.A. 824, 832, 54 Am.St.Rep. 823. 
See McCormick, “The Parol Evidence Rule as a Procedural De- 
vice,” 41 Yale Law J. 365 (1932). 

(b) The objection based on the Statute of Frauds would like- 
wise be sustained. Such statutes (following the fourth section of 
the English statute) usually provide that no action shall be brought 
upon any contract for the sale of land, unless the “contract or some 
memorandum thereof shall be in writing.” Under the prevailing 
view, this means that all of the terms of the contract (and not 
merely the covenant to convey the land) must be included in the 
writing. 2 Williston, Contracts, § 575. Consequently, if the plain- 
tiff’s theory be accepted, that the contract was partly oral and part- 
ly written, and that the oral part was “collateral” and hence not 
subject to the Parol Evidence Rule, the oral part would still be un- 
enforceable, since the entire contract would fail under the Statute 
of Frauds, for want of a complete memorandum of its terms. Leach 
v. Weil, 114 N.Y.S. 234, 129 App.Div. 688; Carpenter v. Murphy, 
167 N.W. 175, 40 S.D. 280; Thorbahn v. Walker’s Estate, 257 N. 
W. 892, 269 Mich. 586; 27 C.J. 278. 
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SECTION 1.—THE FEDERAL JUDICIAL SYSTEM 


Q.1. May Congress confer upon the Federal Court of Customs 
Appeals jurisdiction of a purely administrative (as distinguished 
from a judicial) proceeding? (a) What are the principal federal 
courts? 


A. Article 3, § 1, of the Federal Constitution vests the federal 
judicial power in one Supreme Court and in “such inferior courts as 
the Congress may from time to time ordain and establish.” Section 
2 of this article prescribes that this power, in certain enumerated 
cases, shall extend to “cases” and “controversies,” and these terms 
include only judicial proceedings. If, therefore, the Court of Cus- 
toms Appeals is a “constitutional court” created by Congress un- 
der article 3, § 2, of the Federal Constitution, Congress would not 


1 References herein to “Dobie” are to Dobie on Federal Procedure, Hornbook 
Series. 
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have this power; but if this court is a “legislative court” created 
by Congress under other articles of the Federal Constitution, vest- 
ing Congress with powers in the exertion of which it may create 
inferior courts, then Congress may vest the Court of Customs Ap- 
peals (as a “legislative court” and not a “constitutional court’) 
with jurisdiction over administrative and nonjudicial proceedings 
which are not “cases” or “controversies,” which must be judicial 
proceedings. 
’ The Supreme Court held, in the instant case, that the Court of 
Customs Appeals is a “legislative court,” and thus the act of 
Congress conferring jurisdiction on it over administrative proceed- 
ings is valid. Ex parte Bakelite Corporation, 49 S.Ct. 411, 279 U. 
S. 438, 73 L.Ed. 789. For notes on this case, see 24 Ill.Law Rev. 
820; 10 Boston Univ.Law Rev. 81; 46 Harv.Law Rev. 677. See, 
also, Katz, “Federal Legislative Courts,” 43 Harv.Law Rev. 894. 
As to what is a “case” or “controversy,” see Dobie, § 17. 

(a) The only federal courts of wide, general importance are the 
District Court (one in each federal district, such districts com- 
prising either the whole or part of a state and being so desig- 
nated, such as the District of Delaware or the Western District of 
Virginia); the Circuit Court of Appeals (of which there are ten, 
one for each federal circuit, each circuit comprising several states. 
The First Circuit is made up of the states of Maine, New Hamp- 
shire, Massachusetts and Rhode Island); and the Supreme Court. 
On the organization of the federal judicial system, see Dobie, §§ 
1-13. 


SECTION 2._JURISDICTIONAL QUESTIONS 


Q.2. V (citizen of N. Y.) brought a suit in equity in the Fed- 
eral District Court against the N. Corporation (incorporated in 
Minnesota) and H (citizen of Minnesota), president of this cor- 
poration. The suit was brought to recover on behalf of the cor- 
poration (of which V was a stockholder) the proceeds of certain 
alleged profits made by H in dealings with the corporation. The 
bill failed properly to allege compliance with a federal equity rule 
requiring the complainant to set out that he was a stockholder at 
the time of the acts complained of and to state the details of his 
efforts to induce the proper corporate officers to bring this suit in 
the name of the corporation. But these questions were not raised 
by counsel for any litigant. Will the federal courts (trial or ap- 
pellate) consider and decide (on their own motion) these ques- 


tions? 
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A. It is well settled that the federal courts are courts of limit- 
ed jurisdiction, such jurisdiction being fixed by the Federal Con- 
stitution and federal statutes; but the ordinary state courts are 
courts of general jurisdiction. Accordingly, there is a presump- 
tion in favor of the jurisdiction of such state courts; while in the 
federal courts (as courts of limited jurisdiction) every presumption 
is against jurisdiction, and the litigant who seeks a federal court 
must affirmatively show facts which bring his case within the ju- 
risdiction of the particular federal court in which he tries to bring 
suit. A corollary of this is that jurisdictional questions are always 
before the federal courts (both trial courts and appellate), and the 
federal judges (of their own motion, whether or not the litigant, 
raise such questions) must decide these questions. See Scott v. 
Sandford (the celebrated Dred Scott Case) 19 How. 393, 15 L.Ed 
691; Louisville & Nashville Ry. Co. v. Mottley, 29 S.Ct. 42, 211 
U.S. 149, 53 L.Ed. 126 (the Supreme Court raised the question 
itself and dismissed the case on the ground that the record did not 
' disclose the jurisdictional facts as to the trial court). See Dobie, 
§ 16. 

But in the instant case, the questions go to the merits; they are 
not questions as to the jurisdiction of the federal trial court as a 
federal court. Such jurisdictional questions relate to whether the 
proceeding is a case or controversy, the diversity of citizenship of 
the parties litigant, and whether the jurisdictional amount exceeds 
the prescribed statutory amount. Accordingly, such questions, go- 
ing to the merits and thus not being jurisdictional questions, will 
not be considered and decided by the federal courts unless prop 
erly raised by counsel. Venner v. Great Northern Ry. Co., 28 S. 
Ct. 328, 209 U.S. 24, 52 L.Ed. 666. 


Q. 3. (1) Bill in equity was filed in the United States District 
Court. Defendant objected to the jurisdiction on the ground that 
there was a complete and adequate remedy at law. If this be true. 
should the bill be dismissed? 

(2) May a cause of action at law and a cause of action in equity 
be joined in the same suit and be set out in the same complaint 
or declaration in the United States District Court when this is 
permitted by the state practice? 

(3), What effect, if any, will the new Uniform Procedure Act 
(28 U.S.C.A. §§ 723b, 723c) have on the answers to Question 3 
and Question 4? 


A. The equity procedure of the federal courts is quite independ- 
ent of that used in the state courts. This procedure is now regu- 
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lated by the federal equity rules laid down by the United States 
Supreme Court, and by certain rules of the inferior federal courts, 
which regulate details of such procedure in those courts. 

(1) Equity Rule 22 (28 U.S.C.A. following section 723) provides 
that, if “a suit commenced in equity should have been brought as — 
an action on the law side of the court, it shall be forthwith trans- 
ferred to the law side and be there proceeded with, with only such 
alterations in the pleadings as shall be essential.” Accordingly 
the objection here is no ground for dismissal of the bill, but ground 
only for a motion to transfer the case to the law side of the court. 
Failing to make such a motion, and proceeding to a hearing, is a 
waiver. 

Fay v. Hill (C.C.A.) 249 F. 415. 


(2) No; this is not now permissible. Bennett v. Butterworth, 
11, How.-669, 13: L.Ed. 859; Scott v. Neely, 11 S.Ct. 712, 140.U.S. 
106, '355L.Ed2-358;; “Howard *y.. Texas Co; (D.C.). 48 -F.(2d). 883; 
Dobie, p. 581. The line between law and equity is distinctly drawn 
in the federal courts regardless of procedure in the state courts. 

(3) Congress, June 19, 1934 (28. U.S.C.A. §§ 723b, 723c), passed 
the Federal Uniform Procedure Act empowering the United States 
Supreme Court to prescribe general rules of procedure for the Fed 
eral District Courts, and permitted this court to “unite the general 
rules prescribed by it for cases in equity with those in actions at 
law so as to secure one form of civil action and procedure for 
both.” The Supreme Court has announced that the court had de- 
cided in favor of a single unified procedure for both law and 
equity. An Advisory Committee, appointed by the Supreme Court, 
has prepared a draft of rules to be submitted to the court. As 
these rules “shall not take effect until they shall have been re- 
ported to Congress by the Attorney General at the beginning of a 
regular session thereof and until after the close of such session,” 
these rules cannot go into effect. until well into the year 1937. 
As to this act and the rule-making power given by it, see Sunder. 
land, “The Grant of Rule-Making Power to the Supreme Court of 
the United States,” 32 Mich.Law Rev. 1116; Clark and Moore, 
“A New Federal Procedure—I The, Background,” 44 Yale Law 
J. 387; “A New Federal Procedure—II Pleadings and Parties,” 
44 Yale Law J. 1291; Dobie, § 149; Clark, 49 Harv.Law Rev. 
1303; Eagleton, 3 Uni.Chicago Law Rev. 376, 597 (1936); Dobie, 
21 Va.Law Rev. 876. 

[It may be pointed out that the Uniform Procedure Act pro- 
vides: “Provided, however that in such union of rules the 
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right of trial by jury as at common law and declared by the seventh 
amendment to the Constitution shall be preserved to the parties 
inviolate.” ] 


SECTION 3.—FEDERAL COURTS AND STATE 
SUBSTANTIVE LAW 


Q.4. Will the federal courts feel bound to follow the substan- 
tive (nonprocedural) law as laid down by the highest courts of the 
states: 

(1) As to the scope of the fellow-servant doctrine in an action by 
a servant against the master for personal injuries? 

(2) As to the interpretation of a clause in a life insurance policy 
as to the necessity of the insured’s giving notice of disability to the 
insurer? 

(3) As to the interpretation of the Uniform Negotiable Instru- 
ments Statute adopted by a state? 

(4) When the state decision is handed down after the litigants 
have entered into the transaction which is the basis of the litiga- 
tion. 3°! ; 


A. The Federal Rule of Decisions Act (Rev.St. § 721, 28 U.S.C.A. 
§ 725) provides: “The laws of the several states, except where the 
Constitution, treaties, or statutes of the United States otherwise 
require or provide, shall be regarded as rules of decision in trials at 
common law, in the courts of the United States, in cases where they 
apply.” See Dobie, § 139. The answers to Question 4 depend on 
the interpretation of the Rules of Decision Act. 

(1) In questions of a general or commercial character, the federal 
courts (when there is no state statute) do not feel obliged to follow 
the decisions of the state courts, but decide these questions for 
themselves and blaze their own trail. The law of master and 
servant (including the fellow-servant rule) is deemed to be a ques- 
tion of general interest, not of mere local concern, and the federal 
court would decide this question without reference to state court 
decisions. Baltimore & O. Ry. Co. v. Baugh, 13 S.Ct. 914, 149 U. 
S. 368, 37 L.Ed. 772. The same is true of the law merchant. Swift 
v. Tyson, 16 Pet. 1, 10 L.Ed. 865. Also the liability of common 
carriers, New York Cent. Ry. Co. v. Lockwood, 17 Wall. 357, 21 
L.Ed. 627. See Dobie, § 142; Dobie, “Seven Implications of Swift 
v. Tyson, § 16 Va.Law Rev. 225, 25 Comm.L.L.J. 329; 36 Columb. 
Law Rev. 492 (Heart balm action), 
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(2) The Supreme Court had pretty consistently held that in- 
terpretations of insurance policies were questions of general juris- 
prudence, which the federal courts would decide for themselves 
without following the state decisions. Carpenter v. Providence 
Washington Ins. Co., 16 Pet. 495, 10 L.Ed. 1044; Aetna Life Ins. 
Co. v. Moore, 34 S.Ct. 186, 191, 231 U.S. 543, 559, 58 L.Ed. 356. 
But in the instant case, the Supreme Court decided as the ques- 
tion was not one involving any general principle of the law of insur- 
ance (but was rather one as to the meaning or implication of a 
particular set of words used in the policy), and, as the question was 
one “balanced with doubt,” the federal courts would follow the 
decisions of the highest state court. Mutual Life Ins. Co. of N. Y. 
v. Johnson, 55 S.Ct. 154, 293 U.S. 335, 79 L.Ed. 398. For notes on 
this case, 83 Pa.Law Rev. 523; 44 Yale Law J. 1113; 48 Harv. 
Taw Rev. 979. 

(3) Swift v. Tyson [see above under (1)] held that, under the 
Rules of Decisions Act, the federal courts would follow state de- 
cisions interpreting state statutes. There was some doubt in con- 
nection with certain uniform statutes [such as the Negotiable In- 
struments Law] which had been adopted in many states. But 
the Supreme Court recently decided that, even as to such statutes, © 
the federal courts will follow the state decisions construing such 
a statute. Burns Mortgage Co. v. Fried, 54 S.Ct. 813, 292 U.S. 487, 
78 L.Ed. 1380, 92 A.L.R. 1193. For notes on this case, see 21 Va. 
Law Rev. 122; 48 Harv.Law Rev. 132; 33 Mich.Law Rev. 434. 
And see Fordham, “The Federal Courts and the Construction of 
Uniform State Laws,” 7 No.Car.Law Rev. 423; Shumaker, ‘‘Fed- 
eral Courts and the Uniform Laws,” 31 Law Notes, 26. 

(4) In local nonstatutory questions, the Supreme Court has de- 
cided that the federal courts are not bound to follow state deci- 
sions handed down after the transaction in litigation (here a con- 
veyance of coal lands with a reservation of surface rights in the 
grantor). Kuhn v. Fairmont Coal Co., 30 S.Ct. 140, 215 U.S. 349, 
54 L.Ed. 228. 


As to interpretation by state courts of state statutes and con- 
stitutions, the Supreme Court in a long line of decisions has held 
that the federal courts are not bound by the decisions of state courts 
handed down after the litigants entered into the transaction form- 
ing the subject of the litigation. Gelpcke v. Dubuque, 1 Wall. 175, 
17 L.Ed. 520; Burgess v. Seligman, 2 S.Ct. 10, 107 U.S. 20, 27 L. 
Ed. 359; Great Southern Fire Proof Hotel Co. v. Jones, 24 S.Ct. 
576, 193 U.S. 532, 48 L.Ed. 778. But in a recent case the Supreme 
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Court held that the federal courts. would follow a decision of the 
Wisconsin Supreme Court, interpreting the Wisconsin Negotiable 
Instruments Statute, though the decision was handed down after 
the bonds on which suit was brought had been pledged. Marine 
Nat. Exchange Bank of Milwaukee, Wis., v. Kalt-Zimmers Mfg. 
Co. 955 °S' Cts 226,°293 US.357 1/9 L.Ed) 427),430,, Hot notessen 
this case, see 21 A.B.A.J. 103, 23 Georgetown Law J. 298. 


SECTION 4.—CRIMES AGAINST THE UNITED STATES 


Q.5. Squadde and Wright run a gambling house at Fortress 
Monroe, a United States army post situated in Virginia. There 
is a Virginia statute that makes gambling houses a crime, but there 
is,no federal criminal statute that covers gambling houses. What, 
if any, is the criminal responsibility of Squadde and Wright? 


A. There are no common-law crimes against the United States; 
no act is a crime against the United States unless made so by a 
federal statute. Pettibone v. U. S., 13 S.Ct. 542, 148 U.S. 197, 37 
L.Ed. 419. But section 289 of the Federal Penal Code (U.S.C. tit. 
18, § 468, 18 U.S.C.A. § 468) provides that any act which is an 
offense under the law of the state in which’ land under federal ju- 
risdiction is situated shall be an offense against the United States, 
and punishable as it is by the state law in force at the time of the 
federal enactment. (This statute went into effect January 1, 1910). 
Congress cannot make state laws subsequently to be passed applic- 
able to federal territory, which ‘would be an unwarranted delega- 
tion of its power to a state Legislature. So Congress, at brief in- 
tervals, re-enacts the above statute to keep abreast of state legis- 
lation. 

Squadde and Wright would thus be guilty under the Virginia 
statute, adopted by the federal statute, and punishable as pre- 
scribed by the Virginia statute. Franklin v. United States, 30 S. 
Ct. 434, 216 U.S. 559, 54 L.Ed. 615. For limitation of this statute, 
see U,.S; v..Press/Publishing Co.,:31°S.Ct..212)219 U.S.1 55. bed: 
65, 21 Ann.Cas. 942; Dobie, § 20. , 

The Federal District Court has original jurisdiction of all crimes 
against the United States (Jud.Code § 24, par. 2, 28 U.S.C.A. § 41 
(2), and this jurisdiction is exclusive of the courts of the states 
(Jud.Code § 256, par. 1, as amended, 28 U.S.C.A. § 371 (1). Dobie, 
§ 23. The same act, however, may be a crime against both the 
United States and a state, in which case each may punish the offen- 
der for his offense against its laws. Crossley v. State of Califor- 
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nia, 18 $.Ct. 242, 168 U.S. 640, 42 L.Ed. 610. And there is no 
double jeopardy here against the provision of the Fifth Amend- 
ment to the United States Constitution. U.S. v. Lanza, 43 S.Ct. 
141, 260 U.S. 377, 67 L.Ed. 314; Dobie, § 20. 


SECTION 5.—ORIGINAL JURISDICTION OF THE UNITED 
STATES DISTRICT COURT 


Q.6. In which of the following cases, jurisdictional amount con- 
ceded, has the United States District Court jurisdiction on the 
ground that the case (under Judicial Code § 24, par. 1, U.S.C. tit. 
28, § 41(1), 28 U.S.C.A. § 41(1) “arises under the * * * laws 
of the United States”: 

(1) Suit on a judgment previously obtained in a federal court. 

(2) Suit against a national bank for negligence in collecting ne- 
gotiable instruments. 

(3) Bill to establish title in complainant to certain lands con- 
veyed to the state of Minnesota in trust by the United States, and 
to annul certain deeds to these lands by the Governor of Minne- 
sota to defendants as grantees. Complainant’s claim was based 
partly on the interpretation of certain contracts, partly on Minne- 
sota statutes, and partly on whether certain limitations in federal 
statutes negatived the Governor’s power to execute valid deeds to 
the defendants. 

(4) Suit is brought for an injunction against the author of a 
play, the injunction being sought on the ground (a) that defend- 
ant’s play infringes the copyright on complainant’s play (a fed- 
eral ground), and (b) unfair competition (a nonfederal ground). 
If, at the trial on the merits, the federal ground is decided against 
complainant, should the federal court then adjudicate on its merits 
the nonfederal ground? 


A. (1) A case arises under the laws of the United States only 
when the case turns necessarily or may reasonably turn upon an 
interpretation of a federal law, so that the, plaintiff would win un- 
der one interpretation and lose under another. Here the suit on 
the judgment in itself raises no such question. The judgment is 
“but a security of record showing a debt due from one person to 
another.” “It is simply the case of an ordinary right of property 
sought to be enforced.” - 

Provident Savings Life Assur. Society y. Ford, 5 8.Ct. 1104, 114 U.S. 635, 
29 L.Ed. 261. 


Dobie, § 60. 
See 20 Va.Law Rev. 702; 47 Harv.Law Rev. 1440; 1 Geo.Wash.Law Rev. 
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(2) Suits against corporations organized under acts of Con- 
gress, since the very existence of such a corporation (and whether 
suable in its corporate capacity) depends on the construction of a 
federal law, necessarily involve a federal question. But, from wise 
expediency, Congress has provided that, as to jurisdiction of ordi- 
nary suits by and against them in the United States District Court, 
national banks shall stand on the same footing as citizens of the 
state in which the bank is located. So the United States District 
Court has not jurisdiction of this suit. It is now provided by Act 
Feb. 13, 1925, § 12 (U.S.C. tit. 28, § 42, 28 U.S.C.A. § 42), that the 
District Court shall not have jurisdiction of an action against a 
corporation merely because it was incorporated by an act of Con- 
gress, unless the federal government owns more than one-half of 
its capital stock. 

See the interesting recent case of Anthony Wayne Post No. 418 y. American 
Legion (D.C.) 5 F.Supp. 395. 

Judicial Code, § 24, par. 16 (U.S.C. tit. 28, § 41(16), 28 U.S.C.A. § 41(16). 

Continental National Bank v. Buford, 24 S.Ct. 54, 191 U.S. 119, 48 L.Ed. 


119. 
Dobie, § 62, 


(3) When it appears from the plaintiff’s complaint that, in any 
aspect which the case may assume, the right of recovery may rea- 
sonably (not merely colorably) turn on the construction of a fed- 
eral statute, the case is one over which the United States District 
Court has jurisdiction (since it “arises under the laws of the Unit- 
ed States’), though the right of recovery is predicated on other 
grounds (not involving federal questions), and even though the 
case may ultimately be determined on nonfederal grounds. The 
case in question satisfied these requisites, and the jurisdiction of 
the United States District Court was (it seems quite properly) sus- 
tained. 

St. Paul, M. & M. Ry. Co. v. St. Paul & N. P. R. Co., 68 F. 2, 15 C.C.A. 
167 (affirmed by United States Supreme Court 18 S.Ct. 946, 42 L.Ed. 


1212). 
Dobie, p. 173. 


(4) In Hurn v. Oursler, 53 S.Ct. 586, 289 U.S. 238, 77 L.Ed. 
1148, it was held that though the federal ground (violation of copy- 
right) failed on the merits, the federal court would adjudicate the 
nonfederal ground (unfair competition). See notes 46 Harv.Law 
Rev. 1339; 32 Mich.Law Rev. 412; 33 Columb.Law Rev.'699. And 
for recent application see Southern Pacific Co. v. Van Hoosear 
(C.C.A.) 72 F.(2d) 903, 911, 912 (involving intrastate rates [non- 
federal] and interstate rates [federal]). 
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Q. 7. In which of the following cases (jurisdictional amount con- 
ceded) has the United States District Court jurisdiction on the 
ground that the suit is “between citizens of different states” (Ju- 
dicial Code, § 24, par. 1 (b), being U.S.C. tit. 28, § 41 (1) (b), 28 
U.S.C.A. § 41 (1) (b)? 

(1) A (of Virginia), executor of B (of Georgia), against X (of 
Georgia). The sole beneficiary of A’s will is C (of Georgia). 

(2) Suit by H (of New York) against L, a citizen of the Unit- 
ed States, who had (before suit. was instituted) abandoned her 
domicile in Missouri and acquired a domicile in London, England. 
H claims, too, that L acquired her London domicile solely for the 
purpose of attempting to defeat the jurisdiction of the United 
States courts. : 

(3) O (of Maine), P (of Vermont), and Q (of Delaware) against 
S (of Ohio), T (of Maryland), and U (of Vermont). 

(4) Suit by X (of Ohio) against the Z corporation, incorporat- 
ed under the laws of Delaware, but of its ten stockholders, eight 
are domiciled in Ohio. ; 


A. (1) For purposes of jurisdiction, on the basis of diverse citi 
zenship, the court will look to the party of record who is the actu: 
al dominus litts, and not to mere nominal parties, or to parties 
who are merely beneficially interested. Though suing in a rep- 
resentative character, the executor is a real plaintiff, to whom the 
judgment can be validly paid. So the citizenship of A controls 
here. He being from Virginia and X from Georgia (even though 
B and C are also from Georgia), the United States District Court 
has jurisdiction. Cincinnati, H. & D. R. Co. v. Thiebaud, 114 F. 
918, 52 C.C.A. 538. This is also true of a trustee. But in case 
of an infant, suing by next friend, the citizenship of the infant 
controls, and not that of the next friend, who is not a real (but at 
best a mere formal) party to the suit. Blumenthal v. Craig, 81 
F. 320, 26 C.C.A. 427. 


As to guardians, see Mexican Central Ry. Co. v. Eckman, 23 S.Ct. 211, 187 
U.S. 429, 47 L.Ed. 245; Ansaldi v. Kennedy (D.C.) 41 F.(2d) 858. 

And see the recent important case holding that the citizenship of an admin- 
istrator governs, even though he is appointed under a statute of death by 

_wrongful act and must turn over the proceeds of the suit to certain desig- 
nated relatives (rather than creditors) of the deceased. Mecom y. Fitz- 
simmons Drilling Co., 52 S.Ct. 84, 284 U.S. 183,.76 L.Hd. 233. 

See notes 30 Mich.Law Rev. 1341; 45 Harv.Law Rev. 743; 41 Yale Law J. 
630. 


(2) Citizen of a state here involves both of two things: (a) 
Citizenship of the United States; and (b) domicile within one 
of the states of the United States. The defendant here satisfied 
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(a), since she had not lost her citizenship of the United States 
by acquiring a domicile in England; but she does not satisfy (b), 
since she is not domiciled in any state of the United States. The 
United States District Court has accordingly no jurisdiction of 
this case under the clause in question. The defendant was a citi- 
zen of the United States (which is acquired by birth or naturaliza- 
tion), but not a citizen of the state of the United States (Missouri), 
which depends on domicile. She was thus not an alien, and, ac- 
cordingly, not suable in the United States District Court on that 
basis. Hammerstein v. Lyne (D.C.) 200 F. 165. A citizen of the 
District of Columbia is not a citizen of a state, within the mean- 
ing of the clause in question. Hepburn v. Ellzey, 2 Cranch, 445, 
2 L.Ed. 332. If the domicile in London is real, the motive for ac- 
auiring it is of no consequence. See Dobie, p. 188. And see Friend- 
ly, “The Historic Basis of Diversity Jurisdiction,” 41 Harv.Law 
Rev. 483; Clark, “Diversity of Citizenship Jurisdiction of the Fed- 
eral Courts,” 19 A.B.A.J. 499; Frankfurter, 13 Corn.Law Q. 499 
(1928). 

If the requisite diversity of citizenship exists at the time of the 
commencement of the suit, this jurisdiction is not divested by any 
subsequent changes of domicile by the parties. Morgan’s Heirs v. 
Morgan, 2 Wheat. 290, 4 L.Ed. 242; Wichita R. & Light Co. v. 
Public Utilities Commission of State of Kansas, 43 S.Ct. 51, 260 
U.S. 48, 67 L.Ed. 124. See Dobie, p. 194. 

(3) Where there is a plurality of litigants, every plaintiff must 
be capable of suing every defendant on the basis of diverse citi- 
zenship. The jurisdiction is defeated if one plaintiff and one de- 
fendant are from the same state. Since here P (a plaintiff) and“ 
U (a defendant) are from the same state (Vermont), the United 
States District Court has no jurisdiction. Strawbridge v. Curtis, 
3 Cranch, 267, 2 L.Ed. 435; Florida Cent., & P. Ry. Co..v. Bell, 
20 S.Ct. 399, 176 U.S. 321, 44 L.Ed. 486. Here, if P and U were 
both plaintiffs, or both defendants, the other parties remaining the 
same, the United States District Court would have jurisdiction. 
Dobie, § 67. 

(4) For purposes of diversity of citizenship jurisdiction here, 
a corporation is regarded (regardless of the actual citizenship 
of its stockholders) as @ citizen of the state of incorporation. Ac- 
cordingly, in the instant case, jurisdiction obtains as the suit is 
between a citizen of Ohio (plaintiff) and a citizen of Delaware 
(defendant). St. Louis & San Francisco Ry. Co. v. James, 16 S.Ct. 
621, 161 U.S. 545, 40 L.Ed. 802. As to the status of corporations 
organized under the laws of two or more states, see Patch v. Wa- 
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bash Ry. Co.°28.S.Ct. 80, 207 U.S. 277, 52 I).Ed. 204, 12 Ann. 
Cas. 518; Southern Ry. Co. v. Allison, 23 S.Ct. 713, 190 U.S. 326, 
47 L.Ed. 1078. 


Q.8. In which of the following cases (jurisdictional amount 
conceded) has the United States District Court jurisdiction? 

(1) Suit by A (a French citizen domiciled in France) against 
B (a British subject domiciled in England). 

(2) Suit by D (citizen of the United States domiciled in Ohio) 
against H (French citizen domiciled in Maine) and K (citizen of 
United States domiciled in Delaware). 


A. Judicial Code, § 24, par. 1 (b), 28 U.S.C.A. § 41(1) (b), cov- 
ers “suits between citizens of different states,” while Judicial Code, 
§ 24, par. 1 (c), 28 U.S.C.A. § 41 (1) (c), extends to suits between 
“citizens of a state and foreign states, citizens or subjects.” 

(1) It is quite clear that no reasonable construction of these 
clauses could well cover suits by aliens against aliens. Accord- 
ingly it is well settled that this suit will not lie in the United States 
District Court. Merchants’ Cotton-Press & Storage Co. v. Insur- 
ance Co. of North America, 14 S.Ct. 367, 151 U.S. 368, 38 L. 
Hd. 195= Pooley v, Luco. (C:C.):72 F. 561; Dobie, -§ 66,. The 
situation would not be changed were A, B, or both, domiciled in 
a “state,” which, as that term is used by itself in the statute in 
question, always means a state of the United States. 

(2) There is still grave debate on this question. Tracy v. Morel 
(C.C.) 88 F. 801, denied the jurisdiction, but it was upheld in Ryan 
y.. hmer™(D:@.) 233 F; 1655' Dobie; § 66. It is’ believed that 
there is no jurisdiction here. Certainly the case is not “between 
citizens of different states,” nor does it seem to be “between citi- 
zens of a state and foreign states, citizens or subjects.” If the 
two clauses are added together, the case would then be cogniza- 
ble by the United States District Court. But there seems to be 
no warrant for that, particularly as in the federal courts, which 
are courts of limited jurisdiction, every presumption is against ju- 
risdiction, and the United States Supreme Court is inclined to con- 
strue quite strictly the statutes that define the jurisdiction of the 
federal courts. 

It is clear that there would be jurisdiction of a suit by D (citi- 
zen of a State) against H alone (foreign citizen) or by H against 
Dalone. Dobie, § 66; Cooley v. McArthur (C.C.) 35 F. 372; Breed- 
love v. Nicolet, 7 Pet. 413, 8 L.Ed. 731. 
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SECTION 6.—JURISDICTIONAL AMOUNT IN THE UNIT- 
ED STATES DISTRICT COURT 


Q.9. Clippe (of Ohio) brings suit in the United States District 
Court against the Buckshot Corporation (incorporated in Indiana) 
for $3,600. Of this amount, $2,500 represents the principal of past- 
due bonds of the corporation; $1,100 represents matured interest 
coupons from the bonds. Clippe maintains the jurisdictional 
amount is sufficient on two grounds: 

(1) That the coupons can be added to the amount of the bonds. 

(2) That he has other similar bonds, soon to mature, the va- 
lidity of which will be determined by the decision in the instant 
suit. 

Discuss the soundness of these contentions. 


A. As to (a) suits arising under the Constitution, laws, or treaties 
of the United States, and (b) suits between citizens of different 
states, and (c) suits between citizens of a state and foreign states, 
citizens, or subjects, there is no jurisdiction in the United States 
District Court, unless “the matter in controversy exceeds, exclu- 
sive of interest and costs, the sum or value of $3,000” (Judicial 
Code, § 24, par. 1, 28 U.S.C.A. § 41 (1). (Suits under (a) are 
frequently called “cases involving a federal question”; suits un- 
der (b) and (c) are known as “diverse citizenship cases,” though 
these designations do not appear in the federal statutes). 

Under paragraphs 4-25 of section 24 of the Judicial Code (28 U. 
S.C.A. § 41 (4-25), certain cases arising under federal laws are 
expressly excepted from the requirement of the jurisdictional 
amount, and the jurisdiction of the Federal District Court attaches 
here regardless of the amount involved. Among the more impor- 
tant of these excepted cases are those arising under the internal 
revenue, postal, patent, copyright, trade-mark laws and laws con- 
cerning penalties and forfeitures, bankruptcy, immigration and 
restraint of trade. See Dobie, p. 132. 

(1) The statute excludes “interest” as such. But this applies 
only when the interest is merely incidental to: the principal, or, 
in other words, when the interest is only an accessory to the 
chief demand. But interest’ coupons on bonds are themselves 
“written contracts for the payment of a definite sum of money on 
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a given day.” Each coupon is detachable, negotiable, and gives 
rise to a cause of action separate from the bond. One person may 
own the bond, while “title to several matured coupons of the same 
bond may be in as many different persons.” So the coupons can 
be added to the principal of the bonds to make up the required 
jurisdictional amount, and the United States District Court here 
has jurisdiction. Edwards v. Bates County, 16 S.Ct. 967, 163 U. 
S. 269, 41 L.Ed. 155. See Dobie, § 57. 

(2) The jurisdictional amount involves merely the “sum or val- 
ue” directly at issue between the parties in the particular suit in 
question. The courts will not consider the collateral effect of the 
instant suit on other suits or other causes of action, however sim- 
ilar to the particular suit. So the consideration involved in this 
question would not be effective in helping to make up the amount 
required. See Bruce v. Manchester_& K. Ry. Co., 6 S.Ct. 849, 117 
U.S. 514, 29 L.Ed. 990. Where suit was on detached coupons for 
less than the jurisdictional amount, and the issues raised involved 
(in addition to the validity of the coupons) the validity of the 
bonds themselves, jurisdiction was denied. See Dobie, p. 150. See, 
also, Wright v. Mutual Life Ins. Co. of New York (C.C.A.) 19 F. 
(2d) 117. 


Q. 10. Plaintiff sought in the United States District Court to 
restrain'the defendant from so erecting poles and wires as to injure 
the plaintiff’s poles, wires, and business. The court held that the 
jurisdictional amount was fixed by the cost to the defendant of re- 
moving its poles and wires in the streets and alleys, where they 
conflicted or interfered with the poles and wires of the complain- 
ant. The amount, as fixed on this basis, being less than $3,000, 
the District Court dismissed the bill for want of the jurisdictional 
amount. Discuss the correctness of this decision. 


A. The amount in controversy in the United States District 
Court is always to be determined by the value to the plaintiff of 
the right which he in good faith asserts in his pleading, that sets 
forth the operative facts which constitute his cause of action. So 
the jurisdictional amount here is to be fixed by the value of the 
right asserted by the plaintiff, not by the cost to the defendant of 
recognizing that right of the plaintiffs. These two sums frequently 
are (as in the case in question) quite different. The right here 
asserted was the plaintiff’s “right to maintain and operate its 
plant and conduct its business free from wrongful interference by 
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the defendant.” As the value of this right exceeded $3,000, the 
United States District Court has jurisdiction. 
Glenwood Light & Water Co. v. Mutual Light, Heat & Power Co., 36 S.Ct. 
80, 239 U.S. 121, 60 L.Ed. 174. 
Sée Article, A. M. Dobie, “The Jurisdictional Amount in the U. S. District 
Court,” 38 Harv.Law Rev. 733. 
In-the recent case of Brotherhood of Locomotive Firemen and Enginemen 
v. Pinkston, 55 S.Ct. 1, 293 U.S. 96, 79 L.Ed. 219, the Supreme Court faced 
the interesting problem of fixing the present value of a pension to a widow, 
the pension to cease upon her remarriage. See, also, Healy v. Ratta, 54 
S.Ct. 700, 292 U.S. 263, 78 L.Ed. 1248, noted in 34 Columb.Law Rev. 1146; 
20 Iowa Law Rev. 159. H 


SECTION 7.—JURISDICTION OF UNITED STATES DIS- 
TRICT COURT AS AFFECTED BY ASSIGNMENT 


Q.11. Kew (of New York), life tenant of a fund, to secure the 
remaindermen, executed (with surety) a bond running to them, 
their executors and assigns, conditioned for the preservation of the 
fund by Kew and for the payment of the interests of the remain- 
dermen to them upon Kew’s death. Orr (of New York), one of 
the remaindermen, assigned his remainder interest to Ess (of Penn- 
sylvania). Later (on Kew’s death), Kew having squandered a 
large part of the fund, Ess brought suit for $5,000 against Tee (of 
New York), executor of Kew, and Zedd (of New York), surety 
on the bond executed by Kew, in the United States District Court. 
Has this court jurisdiction of the action? 


A. The second sentence of paragraph 1 of Judicial Code, § 24 
(28 U.S.C.A. § 41(1), may thus be paraphrased: When the juris- 
diction of the United States District Court is invoked on the basis 
of diverse citizenship, the assignee of a chose in action arising 
out of contract (with the exception of both foreign bills of exchange 
and the instruments of corporations made payable to bearer) can- 
not sue thereon unless the requisite diversity of citizenship exists 
(at the time the suit is commenced), not only between the assignee 
and the defendant, but also between the assignor and the defend- 
ant. 

The statute was passed to prevent causes of action (not cogniza- 
able by the court, since both plaintiff and defendant were from the 
same state) being made justiciable in the United States District 
Court by the simple expedient of having the plaintiff assign his 
claim to the citizen of another state. The importance of not ham- 
pering the negotiability of foreign bills of exchange and corporate 
obligations payable to bearer was ample warrant for excluding 
these from the terms of the restrictive statute. 
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In the problem here, Orr could not have sued Kew, Tee, and 
Zedd (or any of them) in the United States District Court, since 
all of them are from the same state, New York. Does the restric- 
tive statute prevent Ess (of Pennsylvania) from suing, since his 
assignor could not have sued? The restrictive statute applies only 
to choses in action arising out of contract; it does not apply to 
transfers of title to land or personal chattels. But the bond here 
is a chose in action arising out of contract; hence the restrictive 
statute does apply to prevent Ess from suing on this bond, since 
his assignor could not have sued, in the United States District 
Court. Brainerd, Shaler & Hall Quarry Co. v. Brice, 39 S.Ct. 458, 
250 U.S. 229, 63 L.Ed. 951; Dobie, § 70. See, also, article, A. M. 
Dobie, “Jurisdiction of the U. S. District Court as Affected by 
Assignment,” 6 Va.Law Rev. 553. The restrictive statute does 
not apply to causes of action arising out of tort, so the assignee 
sues here in the United States District Court, without regard to 
the citizenship of the assignor. Ambler v. Eppinger, 11 S.Ct. 173, 
137 U.S. 480, 34 L.Ed. 765. 


SECTION 8.—HABEAS CORPUS IN FEDERAL COURTS 


Q.12. Pettibone, charged with murder in Idaho, was illegally 
kidnapped in Colorado by Idaho officials, was forcibly denied the 
right to test before any court in Colorado the legality of his arrest, 
was secretly brought into Idaho, and there arrested under an Ida: ° 
ho warrant. Pettibone seeks a writ of habeas corpus from the 
United States District Court of Idaho. Should the writ be is- 


sued? 


A. Habeas corpus in the federal courts (Rev.St. § 753 [U.S.C. 
tit. 28, § 453, 28 U.S.C.A. § 453]) extends only to cases in which (1) 
the petitioner is in custody by the authority of the United States 
or committed for trial before some United States court; (2) or is 
in custody for some act done or omitted in pursuance of some law, 
order, or process of the United States ; (3) or where a citizen or 
subject of some foreign state (and domiciled therein) is in custody 
for an act done or omitted under some title, authority, or privilege 
claimed under that state or under the law of nations; (4) or is in 
custody in violation of the Constitution, or a law or treaty, of the 
United States; (5) or unless it is necessary to bring the prisoner 
into court to testify. 

Habeas corpus would be sought here under (4). But the use of 
the writ has been greatly restricted by decisions of the United 
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States Supreme Court. The most striking limitation is that the 
writ raises only the question of jurisdiction or power to hold the 
petitioner, and cannot be used (as a writ of error) to correct mere 
errors or procedural irregularities. The writ is issued by the fed- 
eral courts only under circumstances of special urgency. Here 
the Idaho process under which Pettibone was held was valid, as 
he was arrested in Idaho under a warrant from an Idaho court 
having jurisdiction. So the United States Supreme Court refused 
to go into the methods used to get him into Idaho, where he was 
arrested, and denied the writ. Pettibone v. Nichols, 27 S.Ct. 111, 
203 U.S. 192, 51 L.Ed. 148, 7 Ann.Cas. 1047; Dobie, § 79. Proce- 
dure in habeas corpus is governed by Rev.St. §§ 754-761 (U.S.C. 
tit. 28, §§ 454-461, 28 U.S.C.A. §§ 454-461). Dobie, § 83. 

Habeas corpus is a civil writ though generally used in connec- 
tion with criminal proceedings. Ex parte Tom Tong, 2 S.Ct. 871, 
108 U.S. 556, 27 L.Ed. 826. The writ, directed to one having an- 
other in custody, directs the custodian to produce, at a certain time 
and place, the person held in custody, to await the judgment of 
the court issuing the writ. The purpose of the writ is a sum- 
mary inquiry, without the delays involved in the more usual proc- 
esses of the law, whether a person is illegally restrained of his 
liberty. Dobie, p. 294. 


/ 


SECTION 9.—ANCILLARY JURISDICTION OF UNITED 
' STATES DISTRICT COURT 


Q. 13. Suit in the United States District Court to foreclose one 
of several mortgages on the W Railway Company. The road was 
sold under the foreclosure decree, but the court did not order the 
property turned over to the purchasers by the receivers then in 
possession. While the railroad property was still in the possession 
of the receivers, the mortgagees under a prior mortgage sued in the 
same United States District Court to foreclose their mortgage. 
Will the suit be entertained? 


A. This case involves an exceedingly important principle. When 
the United States District Court has assumed jurisdiction of a 
case, this draws to the court jurisdiction of all matters incidental 
to that case. This is called ancillary jurisdiction. In order to give 
complete relief in the main case, the court must dispose of all 
matters that depend upon the main case. The ancillary or inci- 
dental matter, then, need not in itself involve either the requisite 
jurisdictional amount or the other requisites (diverse citizenship, 
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for example) for the jurisdiction of the United States District 
Court. This, too, is a suit in‘rem, and, the United States Court 
having first assumed jurisdiction of the res, no other court can in- 
terfere with (or make orders that would bind) this res. 

In the problem, the United States District Court has assumed 
control of the res (the railroad property), and the suit of the prior 
mortgagees (regardless of diversity of citizenship or amount in 
controversy) is ancillary to the main suit. So the United States 
District Court has jurisdiction of the suit of the prior mortgagees 
under the ancillary jurisdiction principle just discussed. 

Compton y. Jesup, 68 F. 263, 15 C.C.A. 397. 


Dobie, § 84. 
See, also, New Orleans y. Fisher, 21 8.Ct. 347, 180 U.S. 185, 45 L.Ed. 485. 


SECTION 10—REMOVAL JURISDICTION AND PROCE- 
DURE OF UNITED STATES DISTRICT COURT 


Q. 14. Kahn (of Virginia) sued Cobb (of Virginia) to compel 
Cobb (under the provisions of a Virginia statute so requiring) to 
chop down cedar trees on the land of Cobb, which, owing to cedar 
rust, injured the apple orchard of Kahn. Cobb, claiming in good 
faith that the Virginia statute contravenes the United States Con- 
stitution, in that he is deprived of his property without due process 
of law, desires to remove the case from the Virginia state court to 
the United States District Court. Can he do this? 


A. The United States District Court has jurisdiction, not only 
of suits originally filed in this court, but it acquires jurisdiction 
of cases originally filed in state courts, which the defendant may 
remove to the federal court. The juristic anomaly is then present- 
ed of a defendant, properly sued in a court of competent jurisdic- 
tion, becoming dominus litis by removing the case to a forum of 
his own choosing. . 

Judicial Code, § 28 (28 U.S.C.A. § 71), is the broad statute de- 
fining the removal jurisdiction, Yet other statutes (Judicial Code, 
§ 31 [U.S.C. tit. 28, § 74, 28 U.S.C.A. § 74]), providing for removal 
on the ground of denial of civil rights, and Judicial Code, § 33 (U.S. 
C. tit. 28, § 76, 28 U.S.C.A. § 76), providing for removal of suits 
against federal revenue officers) provide for removal in specific 
‘instances. 

The removal in the problem is sought under sentence 1 of Ju- 
dicial Code, § 28 (U.S.C. tit. 28, § 71, 28 U.S.C.A. § 71), providing 
that civil suits “arising under the Constitution or laws of the Unit- 
ed States, * * * of which the District Courts of the United States 
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Grengnven uv) © o* irsdiction by ts. tile, “8 * ei snare te 
moved by the defendant or defendants therein to the District Court 
of the United States for the proper district.” 

But here the removal fails. In removal jurisdiction (as in origi- 
nal jurisdiction) of the United States District Court, this juris-_ 
diction is determined by the plaintiff’s own statement of his own 
case. Manifestly here the plaintiff’s case raises no federal consti- 
tutional question, for the plaintiff invokes only the Virginia stat- 
ute. Since removability is determined by the case made out in 
the plaintiff’s pleading, before any pleading is filed by the defend- 
ant, and the federal Constitution is first brought into the case by 
the defendant in his petition for removal, the removal here should 
be denied. Tennessee v. Union & Planters’ Bank, 14 S.Ct. 654, 152 
U.S. 454, 38 L.Ed. 511; Dobie, § 91. So, too, the plaintiff cannot 
invoke the original jurisdiction of the United States District Court, 
when the federal question is no part of his own case, by alleging 
the anticipated defenses (involving a federal question) of the de- 
fendant. Louisville & N. Ry. Co. v. Mottley, 29 S.Ct. 42, 211 U.S. 
149, 53 L.Ed. 126. In removals under the first sentence (the basis 
of jurisdiction being the nature of the controversy, and not the 
citizenship of the parties), the defendant need not be a nonresident 
in order to remove the case; but, when there is more than one 
defendant, all must join in the removal petition. Dobie, p. 361. 


Q. 15. Which of the following suits (jurisdictional amount con- 
ceded), brought in a state court with full jurisdiction of the suit, 
may be removed (and by whom) to the United States District 
Court: 

(1) Suit by A (of Virginia) and B (of Georgia), based on di- 
verse citizenship, against R (of Delaware) and S (of Kentucky) ? 

(2) Suit by C (of Alabama) against Q (of Louisiana) and R 
’ (of Arkansas), when Q (a negro) can show there is bitter preju- 
dice against him in Louisiana on account both of his race and the 
fact that he was suspected (though he is innocent) of a heinous 
crime against a white woman? The suit is brought in a Louisiana 
state court. 

(3) Suit in an Ohio state court by the city of Bellaire (a mu- 
nicipal corporation of Ohio) against G (of Kentucky) and H (of 
Maryland) to condemn a strip of land for the purpose of extend- 
ing a street? G is the owner of the fee in the PLOpSEy. ao H is 
the lessee. 


A. (1) The removal here is based on sentence 2 of Judicial Code, 
§ 28 (U.S.C. tit. 28, § 71, 28 U.S.C.A. § 71), providing that “any 


YB an i aha SS, 7 ey fe a ee ee ee a eee Be ih Ng Shak igh 


§ 10 FEDERAL COURTS AND PROCEDURE 555 


other suit * * * of which the District Courts are given ju- 
risdiction by this title * * * may be removed by the defendant 
or defendants, being nonresidents.” This suit, being between citi- 
zens of different states; is clearly a suit of which the United States 
District Court is given original jurisdiction, so on that ground 
it is removable. But here (as was not the case under sentence 1 of 
Judicial Code, § 28) the removing defendant or defendants must 
not be domiciled in the state-in the coutts of which the suit is 
brought, and, unless recourse can be had to sentence 3 [separable 
controversy, discussed under (3) of this problem] or to sentence 
4 [prejudice or local influence discussed under (3) of this problem], 
since the phrase “defendant or defendants” is used collectively, all 
the defendants must join in the removal petition, and all must be 
nonresidents. Martin v. Snyder, 13 S.Ct. 706, 148 U.S. 663, 37 L. 
Ed. 602. See, also, Hackett v. Kuhne (C.C.) 157 F. 313; McNaul 
v. West Indies Securities Corporation (C.C.) 178 F. 308. 

Accordingly both R and S must join in the removal petition. 
Even if they do, the case is not removable if brought in a state 
court of either Delaware (domicile of R) or Kentucky (domicile 
of S); but, if the suit is brought in any other state except Ken- 
tucky or Delaware, the case can be removed by both R and §. 
Dobie, § 93. 

(2) Sentence 4 of Judicial Code, § 28, provides for the removal 
by a single defendant (unlike sentences 1 and 2) when “from prej- 
udice or local influence he will not be able to obtain justice in 
such state court, or in any other state court to which the said de- 
fendant may, under the laws of the state, have the right, on ac- 
count of such prejudice or local influence, to remove said Case.” 
But the same sentence limits this right to suits pending in a state 
court “in which there is a controversy between a citizen of the state 
in which the suit is brought and a citizen of another state.’ ‘Then, 
only “any defendant, being such citizen of another state, may remove 
such suit.” Hence, since in this problem the plaintiff, C, is not a 
citizen of the state in which the suit is brought (Louisiana), and 
since the defendant Q is not a nonresident of Louisiana, Q cannot 
remove the case to the United States District Court. Gann v. 
Northeastern R. Co. (C.C.) 57 F. 417; Hughes, § 121, p. 340. The 
removal petition here is filed in the United States District Court, 
while in all the other cases mentioned in Judicial Code, § 28, the 
petition is filed in the state court. The whole suit here must be 
one of which the United States District Court would have original 
jurisdiction. Cochran v. Montgomery County, 26 S.Ct. 58, 199 
U.S. 260; 50 L.Ed. 182, 4 Ann.Cas. 451. Dobie, § 96. 
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(3) This suit is removable by both G and H under the second 
sentence of Judicial Code, § 28. H (a nonresident) seeks a removal 
(G not joining in the removal petition) under the third sentence of. 
Judicial Code, § 28, on the ground that in'the suit is a “controversy 
which is wholly between citizens of different states, and which can 
be fully determined as between them.” This is called a “separable 
controversy.” But this “separable controversy” must be a prin- 
cipal controversy, in order that it may be ground for removal, and 
not something merely incidental to the main issue in the case. 
Here the right of condemnation is the real issue; the division of 
the proceeds (or the rights among themselves of those claiming in- 
terests in the land) is incidental only. So there can be no removal 
on this ground. Bellaire v. Baltimore & O. Ry. Co., 13 S.Ct. 16, 146 
U.S. 117, 36 L.Ed. 910; Dobie, p. 376. But, when there are two 
defendants each the owner in fee of a separate lot, and condemna- 
tion of both lots is sought in single suit, then either lot owner 
could alone remove the case, for he has a “separable controversy.” 
Union Pac. Ry: Co. vs Kansas, )$7S,Ct..1113,-115 US. 2,929 Ed: 
319, Though there are cases to the contrary, see Stanbrough v. 

- Cook (C.C.) 38 F. 369, 3 L.R.A. 400, by what is believed to be 
the better rule, only a nonresident can remove. Thurber v. Miller, 
67 F. 371, 14 C.C.A. 432; Dobie, p. 373. 

In removals on the ground of a separable controversy, the entire 
suit goes to the federal court. Barney v. Latham, 103 U.S. 205, 26 

L.Ed. 514; Geer v. Mathieson Alkali Works, 23 S.Ct. 807, 190 U.S. 
re 47 L.Ed. 1122. 


Q. 16. W (of Missouri) brought suit in a Missouri state court for 
$5,000 damages against the N corporation (incorporated in New 
Jersey) and S (of Missouri). The N corporation seeks to remove 
the case to the United States District Court on the ground. that the 
statements in the plaintiff’s petition on which a recovery against 
§$ is sought are utterly false, and that S was fraudulently joined 
as a defendant (with no hope of any recovery against S) solely to 
defeat the N corporation’s right of removal. Decision? 


A. While the plaintiff has a right to frame the case on which he 
seeks a recovery according to his own theory of the case, yet, when 
it appears that a resident has been joined (with no hope of recov- 
ery against such defendant) solely to defeat the right of removal 
by the real defendant, the court will treat the case as if the real de- 
fendant were the only defendant and the removal would be grant- 
ed. So the N corporation, on a showing of the facts set out in the 
question, can remove the case. §S is here a sham party, and the de- 
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vice to defeat a removal will not succeed. Wecker v. National 
Enameling & Stamping Co., 27 S.Ct. 184, 204 U.S. 176, 51 L.Ed. 
430, 9 Ann.Cas. 757. The same result follows when the plaintiff’s 
complaint (or declaration) fails to state a cause of action against 
the sham defendant. Floyt v. Shenango Furnace Co. (C.C.) 186 
F. 539. If, however, the plaintiff has a bona fide cause of action 
against the resident defendant (as well as one against the non- 

| resident), and his pleading states the case (on that theory) against 
both defendants, then there can be no removal on the ground of 
a separable controversy, even though the intent of the plaintiff in 
thus bringing the suit against both the resident defendant and the 
nonresident defendant was to prevent the removal of the case. 
Dobie, p. 377; Illinois Cent. Ry. Co. v. Sheegog, 30 S.Ct. 101, 215 
U.S. 308, 54 L.Ed. 208; Chicago, R. I. & P. Ry. Co. v. Schwyhart, 
33 S.Ct. 250, 227 U.S. 184, 57 L.Ed. 473. 


Q.17. (1) A (of Virginia) sued B (of Virginia) and C (of Mary- 
land) in a Virginia state court for $5,000. After the pleadings were 
all filed, and just before the day set for the trial, A dismissed as 
to B. C then filed a petition in the state court for the removal of 
the case to the United States District Court. Should the petition 
be granted? 

(2) Suppose, now, that this case proceeded to trial against both 
Band C. At the end of the plaintiff’s evidence, the trial judge di- 
rected a dismissal as to B. Can C then file the removal petition and 
secure the removal? 


A. Judicial Code, § 29 (U.S.C. tit. 28, § 72, 28 U.S.C.A. § 72), 
which controls removal procedure in all the cases removable under 
section 28 (28 U.S.C.A. § 71) (save in removals on the ground of 
prejudice or local influence), requires the filing of the removal peti- 
tion in the state court “at the time, or any time before, the defend- 
ant is required by the laws of the state or the rule of the state 
court in which such suit is brought to answer or plead to the declara- 
tion or complaint of the plaintiff.” 

(1) But “the incidental provision as to the time must, when nec- 
essary to carry out the statute, yield to the principal enactment as 
to the right, and to consider the statute as, in intention and effect, 
permitting and requiring the defendant to file a petition for re- 
moval as soon as the action assumes (by the act of the plaintiff) 
the shape of a removable case in the court in which it was brought.” 
Powers v. Chesapeake & O. Ry. Co., 18 S.Ct. 264, 169 U.S. 92, 42 
L.Ed. 673. So, here, C can remove the case by filing his petition 
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after the plaintiff, A, dismissed as to the resident defendant B. 
For the case has by the act of plaintiff just assumed the shape 
of a removable case. See A. M. Dobie, “The Time for Remov- 
ing Cases to the United States District Court,” 9 Va.Law Rev. 
573. 

(2) In order, however, that the principle just discussed may ap- 
ply, the dismissal of a defendant (or other amendment which first 
makes the case removable, as by increasing the amount in contro- 
versy) must be the voluntary act of the plaintiff. The removabil- 
ity of the case is determined (subject to sham parties, previously 
discussed) by the form which the plaintiff voluntarily gives to his 
pleadings initially and as the case progresses. Removability does 
not depend on what the court, after a hearing on the merits, may 
in invitum order. Here, then, the dismissal as to B is not by plain- 
tiff’s own change in his pleadings, but is rather by court order aft- 
er a hearing on the merits. So C cannot now file his removal pe- 
tition and remove the case. Whitcomb v. Smithson, 20 S.Ct. 248, 
175 U.S. 635, 44 L.Ed. 303; Dobie, p. 433. See, also, Alabama 
G. S. Ry. Co. v. Thompson, 26 §.Ct. 161, 200 U.S. 206, 50 L.Ed. 
441, 


Q. 18. In cases removable under the General Removal Statute 
(Jud.Code § 28, 28 U.S.C.A. § 71), that is cases involving a fed- 
eral question, diverse citizenship cases, and cases involving a sep- 
arable controversy, what, in chronological order, are the steps by 
which the removal is effected? 


A. “The first step is to give to the adverse parties written no- 
tice of the removal petition and bond beiore these are filed. Next, 
within the prescribed time, the duly verified removal petition and 
the bond are filed in the state court. These should then be brought 
to the attention of the state court, from which should be obtained 
an order accepting the bond and granting the removal. From the 
clerk of the state court should next be obtained a certified copy of 
the record in the suit, which, within 30 days after the filing-of 
the removal petition, should be filed with the clerk of the Federal 
District Court. Within 30 days after this filing of the record, 
the defendants are required to plead to the declaration or com- 
plaint of the plaintiff, and the case proceeds as if it had been orig- 
inally commenced in the District Court.” Dobie, p. 415. 


Q.19. A case has been duly removed from a state court to the 
Federal District Court. The plaintiff is confident the case is 
not one that is properly removable and wishes the case sent back 
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to the state court. How should the plaintiff proceed to raise this 
question? ; 


A. By a written motion to remand, filed in the federal court, 
asking the federal court to remand the case to the state court, from 
which it was removed. Dobie, § 115. “The real struggle as to 
the removability of the case usually comes on the motion to re- 
mand, filed in the federal court. In doubtful cases, since the fed- 
eral judge is more familiar with problems in this field than his 
state colleague, and since the federal judge has the power, which 
the state judge lacks * * *, to pass on the truth of the facts 
alleged in the removal petition, it is customary for the state judge, 
in cases that are at all doubtful, to grant the order of removal and 
thus pass the buck of removability to the federal judge.” Dobie, 
Cases on Federal Procedure (1936), p. 358, note 81. 


SECTION 11.—ADMIRALTY JURISDICTION OF UNITED 
STATES DISTRICT COURT 


Q. 20. A passenger was injured, due to the negligence of the ves- 
sel, in falling from the gangplank upon the dock. May he libel the 
vessel under the admiralty jurisdiction in the federal District 
Court? 


A. Yes. “This is one of the border cases involving the close 
distinctions which from time to time are necessary in applying the 
principles governing the admiralty jurisdiction. That jurisdic- 
tion in cases of tort depends upon the locality of the injury. It 
does not extend to injuries caused by a vessel to persons or prop- 
erty on the land. Where the cause of action arises upon the land, 
the State law is applicable. * * * The gangplank was a part of 
the vessel. * * * It was no less a part of the vessel because in 
its extension to the dock it projected over the land. Thus, while 
libelant was on the gangplank, he had not left the vessel. * * * 
We think that the libel presented a case within the jurisdiction 
of admiralty.” Chief Justice Hughes, in Kenward v. The Admiral 
Peoples, 55 S.Ct. 885, 295 U.S. 649, 79 L.Ed. 1633. See Dobie, § 
71. And see Farnum, “Admiralty Jurisdiction and Amphibious 
Torts,” 43 Yale Law J. 34. 

Judicial Code, § 24, par. 3 (U.S.C. tit. 28, § 41 (3), 28 US. 
C.A. § 41 (3), gives the United States District Court (regardless 
of the amount involved) jurisdiction of “all civil causes of admiralty 
and maritime jurisdiction.” This jurisdiction is, of course, of great 
practical importance. The problem presents the question: When is 
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a case one “of admiralty, and maritime jurisdiction”? A distinction 
must first be made between contract and tort cases. As to contract 
cases, the nature of the contract governs, regardless of where the 
contract is made. A charter party of an ocean-going ship, executed 
on land, is obviously a maritime contract. A lease of a New York 
City hotel, signed at sea, is obviously not maritime. New England 
M. Ins. Co. v. Dunham, 11 Wall. 1, 20 L.Ed. 90. 

Judicial Code, § 24, par. 3, besides giving admiralty jurisdiction 
to the United States District Court, saves “to suitors in all cases 
the right of a common-law remedy where the common law is com- 
petent to give it.” So, in many cases, the suitor can elect whether 
he will bring a libel in rem against a vessel (a distinctive admiralty 
proceeding) in the United States District Court or a common-law 
action in personam in a state court. Or he might (in a diverse citi- 
zenship case, for example) bring an ordinary tort action in perso- 
nam on the common-law side of the United States District Court. 


SECTION 12.—_STATE STATUTES CANNOT LIMIT THE 
JURISDICTION OF FEDERAL COURTS 


\ 
( 


Q. 21. A New York statute prohibited foreign corporations doing 
business in the state without a New York license from bringing | 
suit in the courts of New York. The Smart Corporation (incor- 
porated in Maine), doing business in New York without a New 
York license, brought suit for $4,000 in the United States Dis- 
trict Court for the Southern District of New York against Wise 
(of New York) on a contract arising out of business done in New 
York. Has the United States District Court jurisdiction here? 


A. State statutes cannot prescribe the qualifications of suitors 
in the federal courts, nor can such statutes deprive of their priv- 
ileges those who, under the United States Constitution and laws, 
are entitled to resort to the federal courts. The Smart Corpora- 
tion (incorporated in Maine) is, for purposes of jurisdiction in the . 
United States courts, a citizen of Maine. Since Wise is a citizen 
of New York, and $4,000 is involved, the suit will lie in the Unit- 
ed States District Court as one between citizens of different states. 
The New York statute is totally ineffective, so far as it attempts 
to limit (or extend) the jurisdiction of the United States District 
Court. David Lupton’s Sons Co. v. Automobile Club of America, 
32 S.Ct. 711, 225 U.S. 489, 56 L.Ed. 1177, Ann.Cas.1914A, 699: 
Hughes, § 111, pp. 305, 306. So a state statute, having created a 
cause of action for death by wrongful act, cannot limit the enforce- 
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ment of this cause of action to state courts, and thereby defeat the 
jurisdiction of the federal courts in a case cognizable therein un- 
der the federal statutes and Constitution. Railway Co. v. Whit- 
ton, 13 Wall. 270, 20 L.Ed. 571. Nor can a state statute, as to the 
federal courts, provide validly that counties (municipal corpora- 
tions are citizens of a state for purposes of jurisdiction of the Unit- 
ed States courts) shall be suable only-in the state courts. Lincoln 
County v. Luning, 10 S.Ct. 363, 133 U.S. 529, 33 L.Ed. 766. Com- 
pare McGarry v. Lentz (C.C.A.) 13 F.(2d) 51; Dobie, § 86. 


SECTION 13.—VENUE IN UNITED STATES DISTRICT 
a COURT 


Q. 22. Discuss venue of the following cases in the United States 
District Court: 

(1) Suit by A (of Virginia) and B (of Maryland) against J (of 
Ohio) and K (of Kentucky). 

(2) Suit by M (of the Eastern District of Virginia) against the 
X Corporation (incorporated in New York, with its principal office 
in New York City), which does no business in Virginia. 

(3) Suit by P (of Ohio) against the Y Corporation (incorporated 
under the laws of Virginia, with its head office at Richmond, Va.), 
plaintiff’s cause of action being based on a federal statute. 


A. Venue must be carefully distinguished from jurisdiction. 
“Jurisdiction,” said Justice Brown, “is the power to adjudicate a 
case upon the merits and dispose of it as justice may require.” The 
Resolute, 18 S.Ct. 112, 168 U.S. 437, 42 L.Ed. 533. Venue refers 
merely to the place of the suit. In the federal courts, venue is al- 
ways freely waivable, but jurisdiction can never be conferred even 
by the express consent of the parties. The district is the geographi- 
cal unit for the United States District Court. Some of the larger 
districts have been further subdivided by Congress into divisions, 
Dobie, § 128. 

Judicial Code, § 51 (28 U.S.C.A. § 112), is the great federal stat- 
ute on venue. This provides: (a) In cases when jurisdiction is 
based only on the fact that the action is between citizens of dif- 
ferent states, then the proper venue is either the district of the 
plaintiff or the district of the defendant; (b) In other cases, the 
venue must be the district of the defendant. (Judicial Code, §§ 
52-57 [U.S.C. tit. 28, §§ 113-118, 28 U.S.C.A. §§ 113-118], provide 
for certain exceptional cases.) Dobie, § 117. 

Bau.Pros.Law (2D Ep.)—36 
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(1) The terms “plaintiff” and “defendant” here (as is usual in 
the federal statutes) mean all the plaintiffs or all the defendants. 
So, whether the case comes under (a) or (b) of the preceding par- 
agraph, the result is the same. There is no district common to all 
the plaintiffs; no district common to all the defendants. Accord- 
ingly, there is no district of “the plaintiff”; no district of “the de- 
fendant.” Hence there is no proper venue for this suit, as long as 
these parties are all indispensable, and the suit must be brought 
and adjudicated as to them all. But see Judicial Code, § 51 (U.S.C. 
tit. 28, § 112, 28 U.S.C.A. § 112), and the Thirty-Ninth equity rule. 
Smith y,. Lyon? 10 S.Ct3030133.0.5;, Jloa33 L.Bdo3a-% Debic.as 
ary: 

(2) This being a case “between citizens of different states,” the 
proper venue would be either the district of the plaintiff (Eastern 
district of Virginia) or the district of the defendant (Southern dis- 
trict of New York), the district of its principal office. But, though 
the plaintiff’s district is proper from the standpoint of venue, the 
federal rule is that service of process on a corporation can be val- 
idly made only in a district in which the corporation does business. 
So, since the corporation cannot be validly served with process 
(even though one of its officers lived in Virginia) in Virginia, where 
the corporation does no business, the venue would have to be the 
Southern district of New York, the district of the defendant, where 
the corporation can be validly served with process. Green v. Chi- 
cago. & O..Ry. 'Co.; 2745.Cts595.205_U.5. 530) Skin lO ee 
also, Galveston, H. & S. A. Ry. Co. v. Gonzales, 14 S.Ct. 401, 151 
U.S. 496, 38 L.Ed. 248; Dobie, § 120. 

(3) Since a federal question is also involved here, the case is not 
one “where the jurisdiction is founded only on the fact that the ac- 
tion is between citizens of different states.” Hence the venue can- 
not be the district of either the plaintiff or the defendant, but must 
only be the district of the defendant under the general statute of 
venue. The district of a corporation is in the State of its incor- 
poratiort, and, where this state has more than one district (as 
is the case in Virginia), the district of the corporation is the district 
in which the head office of the corporation is situated. According- 
ly, the proper district here is the Eastern District of Virginia in 
which Richmond is situated. Cound v. Atchison, T. & S. F. Ry. 
Co. (C.C.) 173 F. 527; Ex parte Shaw, 12 S.Ct. 935, 145 U.S. 444 
36 L.Ed. 768. Dobie, pp. 480, 482, 483. 
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SECTION 14.—ORIGINAL JURISDICTION OF THE 
UNITED STATES SUPREME COURT 


Q. 23. A and B (both citizens of New Hampshire) owned past- 
due bonds of the state of Louisiana. A New Hampshire statute 
provided that the holders of such bonds (being citizens of New 
Hampshire) could assign such bonds to the state of New Hamp- 
shire, which would bring suit thereon in the United States Supreme 
Court and deliver to the assignor the amount recovered, minus 
costs and expenses. A and B assigned their bonds to the state of 
New Hampshire as provided by the statute. Will the United 
States Supreme Court entertain the suit (on the bonds) of New 
Hampshire v. Louisiana? 


A. The Constitution of the United States (article 3, § 2) gives 
the United States Supreme Court original jurisdiction in cases 
affecting ambassadors, other public ministers, and consuls, and in 
cases in which a state shall be a party. “Original,” here, is con- 
trasted with “appellate,” and does not mean “exclusive.” Accord- 
‘ingly, Judicial Code, § 233 (U.S.C. tit. 28, § 341, 28 U.S.C.A. § 
341), as to certain of the cases mentioned in Const.U.S. art. 3, § 2, 
. has given the United States Supreme Court exclusive jurisdiction, 
and as to other of these cases has given that court concurrent (but 


not exclusive) jurisdiction. Formerly a citizen of one state (of the- 


United States) could sue another such state under the original ju- 
risdiction of the United States Supreme Court. Chisholm v. Geor- 
gia, 2 Dall. 419, 1 L.Ed. 440. But this is now prohibited by the 
Eleventh Amendment to the United States Constitution, which pro- 
vides that the judicial power of the United States shall not extend 
to such suits. 

In the problem, then, this suit can be brought originally in the 
United States Supreme Court only if the state of New Hampshire 
is a real party to the suit. But, as New Hampshire has no real 
interest in this suit (which is brought for the benefit of A and B, 
who are the real parties), the Supreme Court properly refused to 
entertain the suit. New Hampshire v. Louisiana, 2 §.Ct. 176, 
108 U.S. 76, 27 L.Ed. 656; Dobie, p. 542. When, however, the 
state is the actual owner of the bonds (though acquired by gift), 
the Supreme Court may entertain original jurisdiction. See South 
Dakota v. North Carolina, 24 S.Ct. 269, 192 U.S. 286, 48 L.Ed. 
448. Boundary disputes are, perhaps, the most common instance of 
the jurisdiction in question. Rhode Island v. Massachusetts, 12 
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Pet. 657, 9 L.Ed. 1233; Louisiana v. Mississippi, 26 S.Ct. 408, 202 
U.S. 1, 50 L.Ed. 913; Dobie, p. 541. 

In the interesting case of Principality of Monaco v. State of 
Mississippi, 54 S.Ct. 745, 292 U.S. 313, 78 L.Ed. 1282, the Supreme 
Court held that the Principality of Monaco (a foreign state) could 
not, without the consent of Mississippi, bring an original suit 
in the Supreme Court against Mississippi on bonds of Mississippi 
alleged to be the absolute property of Monaco. For notes on this 
case, see 21 Va.Law Rev. 77; 48 Harv.Law Rev. 137; 29 Ill.Law 
Rev. 389. And see Dobie, pp. 526-528. 


SECTION 15.—THE APPELLATE JURISDICTION OF THE 
CIRCUIT COURT OF APPEALS 


Q. 24. In which, if any, of the following cases can an appeal be 
taken to the Circuit Court of Appeals? 

(1) Ordinary action for personal injuries in the United States 
District Court, the jurisdiction of that court being based on di- 
versity of citizenship; and judgment on the merits was entered 
for the plaintiff in the full amount claimed. 

(2) The Federal Trade Commission has issued an order re- 
quiring a person to desist from a practice which has been found 
to be an unfair method of competition in commerce. 


. (1) Under Jud.Code § 238 (as amended by Act of Feb. 13, 
1925, 28 U.S.C.A. § 345), the Circuit Court of Appeals reviews the 
final decisions of the District Courts sitting within the United 
States in all cases except cases arising under certain federal stat- 
utes, in which latter cases (see Question 28) the appeal is from 
the District Court direct to the United States Supreme Court. 
There is no required jurisdictional amount in cases going from the 
District Court to the Circuit Court of Appeals. And these cases 
go up only by appeal, as writs of error in the federal courts have 
been abolished (28 U.S.C.A. §§ 861a, 861b). 

The instant case is not in one of the five classes of cases that 
go from the District Court direct to the Supreme Court. Here the 
decision is final, as it completely adjudicates the rights of the par- 
ties to the suit. Dobie, pp. 792-797. Accordingly, the losing party 
(defendant here) as a matter of right may take the case by appeal 
to the Circuit Court of Appeals. 

(2) Under various federal statutes, the Circuit Court of Ap- 
peals is given power in certain instances to review the orders of 
certain federal boards and commissions. Among these are the 
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Federal Trade Commission, the Interstate Commerce Commis- 
sion, the Federal Reserve Board, the Board of Tax Appeals and 
the Securities and Exchange Commission. Dobie, § 205. 

In the instant case (under Jud.Code § 128, subd. e, 28 USS: 
C.A. § 225 (e), if the party fails or neglects to obey such order while 
it is in effect, the commission may apply to the Circuit Court of 
Appeals for the enforcement of its order; or the party against 
whom the order is issued may obtain, in the Circuit Court of Ap- 
peals, a review of such order. 


SECTION 16.—THE APPELLATE JURISDICTION OF THE 
UNITED STATES SUPREME COURT 


Q. 25. Criminal case in United States District Court, defendant 
being indicted under a federal statute making it a crime for of- 
ficers of national banks to make false entries with intent to injure 
or defraud the bank. Defendant demurred to the indictment on 
the ground that his false entry (which showed the bank to be in a 
more favorable condition than it really was) was not made with in- 
tent to injure or defraud the bank. The court sustained the de- 
murrer. The United States appeals direct to the United States 
Supreme Court. Has that court appellate jurisdiction? 


A. The appellate jurisdiction of the Supreme Court (unlike its 
original jurisdiction) is subject to control by Congress. 

The only courts of wide importance over which the Supreme 
Court exercises appellate jurisdiction are the Federal District 
Court, the Circuit Court of Appeals, and the highest courts of 
the states of the United States. In certain situations, the Su- 
preme Court may review decisions of the Court of Appeals of the 
District of Columbia, the Court of Claims, the Court of Customs 
and Patent Appeals and the Supreme Court of the Philippine Is- 
lands. The Supreme Court (unlike the Circuit Court of Appeals) 
exercises no direct appellate jurisdiction over the orders of any 
boards or commissions. Dobie, § 211. 

There are three methods under which the Supreme Court ex- 
ercises its appellate jurisdiction: (1) Appeal; (2) certificate; (3) 
certiorari. Cases come to the Supreme Court from the Federal 
District Court only by appeal, which is a matter of right to the 
litigant. Cases come to the Supreme Court from the Circuit Court 
of Appeals by all three of these methods. Of these methods, cer- 
tificate is the most unique ; for under this method the Circuit 
Court of Appeals (entirely in its discretion), for its aid in deciding 
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a case before it, propounds questions of law to the Supreme Court, 
to be answered by the Supreme Court. Certiorari issues from the 
Supreme Court, entirely in that court’s discretion, in order to bring 
to it for appellate review cases from the Circuit Court of Appeals. 
Dobie} p. 839. 

The facts here come under Judicial Code, § 238 (28 U.S.C.A. § 
345), sustaining a demurrer to an indictment based on the con- 
struction of the federal statute, and the United States can take 
the case by appeal direct from the United States District Court to 
the United States Supreme Court. See United States v. Corbett, 
30 S.Ct. 81, 215 U.S. 233, 54 L.Ed. 173; Dobie, pp. 844-847. This 
statute is known as the Criminal Appeals Act. In the instant case, 
the appeal lies because the sustaining of the demurrer was based 
on the District Court’s interpretation of the federal statute; but 
the appeal does not lie when the District Court’s decision is based 
on its interpretation (not of the statute but) of the imdictment. 
Us Saive, verte, 29) S.Ct. 123, 2211..U5S. 370; - Sac aide Zoe he 
Criminal Appeals Act does not affect the appellate jurisdiction of 
the Supreme Court over decisions of the Circuit Court of Appeals. 
U. S. v. Gulf Refining Co., 45 S.Ct. 597, 268 U.S. 542, 69 L.Ed. 
1082; Orfield, “Federal Criminal Appeals,” 45 Yale Law J. 1223. 


Q. 26. In a case in the Circuit Court of Appeals, that court has 
decided that a particular state statute is void on the ground that 
the statute contravenes the Due Process Clause of the. United 
States Constitution. Can this case be taken to the United States 
Supreme Court, and if so, by what method? 


A. This is the only case that can be taken to the Supreme Court 
from the Circuit Court of Appeals by appeal, which is a matter 
of right on the part of the litigant. Appeal lies here only in “any 
case in a Circuit Court of Appeals where is drawn in question the 
validity of a statute of any state, on the ground of its being repug- 
nant to the Constitution, treaties, or laws of the United States, and 
the decision is against its validity.” Jud.Code § 240 (b), 28 U.S.C.A. 
§ 347 (b). The review here by the Supreme Court is limited solely 
to the federal questions presented in the case. Had the Circuit 
Court of Appeals here sustained the validity of the state statute, 
the case could not have been taken to the Supreme Court by 
appeal. 

In this case, and in all cases both civil and criminal in the Cir- 
cuit Court of Appeals, the case may go to the Supreme Court by 
certificate, which is discretional with the Circuit Court of Appeals, 
or by certiorari, which is discretionary with the Supreme Court. 
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Dobie, § 213. See, also, excellent article by Taft (Chief Justice) 
“The Jurisdiction of the Supreme Court under the Act of February 
13, 1925,” 35 Yale Law J. 1. 


Q. 27. Suit in the circuit court of Albemarle county, Va., plain- 
tiff’s case being based on a Virginia statute, which the defendant 
attacked as impairing the obligation of a contract and thus being 
in contravention of the United States Constitution; but the court 
sustained the statute, and judgment went for plaintiff. As only 
$175 was involved, there could be no appeal to the Virginia Su- 
preme Court of Appeals. May this case be taken to the U. S. 
Supreme Court, and if so, by what method? 


A. The statute controlling appellate review by the United 
States Supreme Court over decisions of state courts is a bit com- 
plex (Jud.Code § 237, 28 U.S.C.A. § 344). 

Under this statute, the Supreme Court has appellate jurisdic- 
tion over the final judgments or decrees of the highest court of a 
State in which a decision of the case could be had: 

(1) By appeal (here as elsewhere) a matter of right to the 
litigant: 

(a) When the validity of a federal treaty or statute is involved 
and the decision of the state court is against its validity ; 

(b) When the validity of a state statute is involved, on the 
ground of its being repugnant to the Federal Constitution, statutes, 
or treaties, and the decision of the state court is in favor of its 
validity ; 

(2) By certiorari (here as elsewhere) in the discretion of the 
Federal Supreme Court, regardless of the way in which the federal 
question is decided by the state court: 

(a) In cases involving the validity of a treaty or statute of the 
United States ; 

(b) In cases involving the validity of a state statute, on the 
ground of its being repugnant to the Federal Constitution, treaties 
or statutes. — / a met 

(c) In cases in which a right, title, privilege, or immunity is 
specially set up by a party under the Constitution, or a treaty or 
statute of, or a commission held or authority exercised under, the 
United States. 

The instant problem falls under 1(b); for the validity of a 
state statute was involved on the ground of its repugnancy to the 
Federal Constitution and the decision of the state court was in 
favor of the validity of the state statute, so the case may be taken 
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by appeal to the United States Supreme Court. The circuit court 
of Albemarle county, Virginia, was “the highest court of a state 
in which a decision in the suit could be had,” since (under the 
Virginia law) this case could not be taken to any higher state 
court. Had the review of the higher state court been optional with 
that court, the litigant (seeking to take the case to the Federal Su- 
preme Court) must first have made reasonable efforts to secure 
such a review by the higher state court. 

Cohens v. Virginia, 6 Wheat. 264, 5 L.Ed. 257. 

aout K. & T. Ry. Co. v. Elliott, 22 S.Ct. 446, 184 U.S. 530, 46 L.Ed. 


Tidal Oil Co. vy. Flanagan, 44 S.Ct. 197, 263 U.S. 444, 68 L.Hd. 382, 
Dobie, § 218. 
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SECTION 1.—WHAT IS INSURANCE? 


Q.1. The Allied Motorists, Inc., makes contracts with automo- 
bile owners, agreeing to furnish them counsel, and pay counsel 
fees up to $2,000 on each contract, to defend the owners in any 
proceeding, civil or criminal, arising out of the operation of the 
owner’s automobile by himself, a member of his family or an em- 
ployee. The contracts make no promise to pay judgments or fines 
for violations of trafic laws. A state statute imposes burdensome 
restrictions upon those “engaged in the business of insurance.” 
Does the statute apply to the Allied Motorists, Inc.? 


A. Yes, by the tendency of recent decisions. The question is 
whether the Allied Motorists were doing an insurance business? 
The contract of insurance is one agreeing to indemnify the insured 
for loss caused by a contingent peril, the happening of which will 
cause harm to the insured independently of the contract. The 
indemnity promised must be part of an organized plan to distribute 
losses, based on the law of averages. At common law, an insur. 
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ance contract promised only a money indemnity and this rule is 
applied by many courts to-day. There is a modern tendency, how- 
ever, to extend governmental control of business by declaring that 
insurance includes contracts to indemnify by the performance of 
services. The Allied Motorists promised to indemnify the automo- 
bile owner by retaining counsel and by paying counsel fees. The 
contingent peril of having to meet the expense of defending suits is 
the essence of the undertaking. To furnish counsel to defend doc- 
tors in suits for malpractice has been held a contract of insurance. 
Physicians’ Defense Co. v. Cooper (C.C.A.9th) 199 F. 576, 47 L.R. 
A.(N.S.) 290. Contra: Vredenburgh y. Physicians’ Defense Co., 
126 Ill.App. 509. Some courts would hold that the Allied Motorists 
were engaged in the practice of law and could be enjoined. Peo- 
ple ex rel. Chicago Bar Ass’n v. Chicago Motor Club, 199 N.E. 
1/362 11l).50; 73 Usof Chilaw Rev2o6: 

Allin vy. Motorists’ Alliance of America, Inc., 29 S.W.(2d) 19, 234 Ky. 714, 71 

A.L.R. 688. 
State v. Willett, 86 N.E. 68, 171 Ind. 296, 23 L.R.A.(N.S.) 197. 
Note, What constitutes insurance, 100 A.L.R. 1449, 1452; 63 A.L.R. 720. 


An Analysis of “Insurance,” and “Insurance Corporation,” 36 Columb.Law 
Rev. 456 (March, 1936). 


SECTION 2.—_INSURABLE INTEREST 
(a) In Property 


Q. 2. Angell owns and conducts a small restaurant located on 
the end of a pier, overlooking a lake, and sells lunches to sight- 
seers who take trips around the lake on an excursion steamer, 
owned by the Scenic Corporation. The steamer ties up at the end 
of the pier. Realizing that the income from his business would be 
seriously reduced if the steamer were lost, Angell takes out insur- 
ance upon the steamer for its full value. He does not own the 
steamer and has no legal interest in it. May he recover when the 
steamer strikes a rock and sinks? 


A. No. An insurable interest is a pecuniary reason for desir- 
ing the continued existence of property, arising out of a right or 
a liability, connected with the property, which the law can per- 
ceive. Title or ownership, in the full sense, is not essential. There 
must be a legal basis, that is a pecuniary interest, which the law . 
will recognize. The sum named in the policy must be in reasonable 
proportion to the possible loss, to show the insured is seeking pro- 
tection, not speculating. Angell has a pecuniary interest in the 
steamer but that interest is no more than an expectation of profit, 
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without legal basis. He could secure protection by taking out a 
valued policy on the earnings of his business against depreciation 
caused by the loss of the excursion steamer. If Angell were a 
stockholder in the Scenic Corporation he would have an insurable 
interest in the steamer. Riggs v. Commercial Mutual Ins. Co., 
25 N.E. 1058, 125 N.Y. 7, 10 L.R.A. 684, 21 Am.St.Rep. 716. 

National Filtering Oil Co. v. Citizens’ Ins. Co. of Mo., 13 N.D. 337, 106 N.Y. 

535, 60 Am.Rep. 473. 
Hayes v. Milford Mutual Fire Ins. Co., 49 N.B. 754, 170 Mass. 492. 


Goble, “Does Stockholder Have Insurable Interest in Corporate Property,” 
21 Ll. Law Rev. 40. 


Q. 3. Elliott bought a stolen automobile from the thief, not 
knowing that it had been stolen. He spent several hundred dol- 
lars on repairs. , Later, he insured it against loss by theft. When 
the car was stolen from him, the insurance company refused to pay, 
contending that Elliott: 

a. Could have no insurable interest in a stolen car; 

b. Is not “the unconditional and sole owner”! of the car, as re- 
quired by the policy; 

c. Did not comply with a statute ? making it “unlawful” to buy or 
sell any secondhand automobile without receiving and delivering 
a receipt in duplicate, and, therefore, he has no legal interest in the 
car. 

May Elliott recover on the policy? 


A. Yes, by the better authority. 

a. Title or ownership is not essential to an insurable interest. A 
legal right to possession is enough. The innocent purchaser of a 
stolen car has the right to possession, good against all the world 
except the true owner or one having a paramount right to pos- 
session. This right is recognized by the law of insurance. 

b. The purpose of the clause requiring “unconditional and sole 
ownership” is to make certain that the person insured will take 
all reasonable precautions to protect the property. This purpose 
would seem to be satisfied where a bona fide purchaser is in pos- 
session of a stolen car which he believes to be his. But some 
courts hold to the contrary. 


1 Savarese v. Hartford Fire Ins. Co., 123 A. 763, 99 N.J.Law, 435. 

Cf. Evens v. Home Ins. Co. of New York (Mo.App.) 82 S.W.(2d) 111. 

2 Hennessy v. Automobile Owners’ Ins, Ass’n (Tex.Com.App.) 282 S.W. 791, 46 
A.L.R. 521, 534 note, Insurance against theft of auto. 

Cf. Morris vy. Firemen’s Ins. Co. of New Jersey, 247 P. 852, 121 Kan. 482, 52 A. 
L.R. 696, 701 note (no insurable interest). See Quasi Contracts, Q. 10. 
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c. Statutes in some states prohibit the sale of secondhand cars 
unless certain requirements are met, and all sales made without 
compliance with the requirements are expressly declared to be 
“void.” An innocent purchaser acquires no insurable interest upon 
a sale made in violation of such a statute. Other statutes regulate 
such sales but do not declare them “void,” and an innocent pur- 
chaser acquires an insurable interest, though he may not have com- 
plied with the prescribed formalities. In cases like this, where the 
statute did not expressly declare the sale void, the tendency is to 
hold that the bona fide purchaser acquires an insurable interest. 


Q.4. Captain Wood insured his cargo on board his schooner 
“Mabel Claire” against the “perils of the sea,” on a “trading voy- 
age” from Halifax to Labrador, and return. On trading voyages, 
it was the well-known custom to exchange the “outgoing cargo” 
for the products of the coast, along which the ship sailed. By the 
time the “Mabel Claire” arrived at Labrador, the “outgoing cargo” 
had been bartered for the “return cargo,” to be transported back 
to Halifax. On the return voyage, the “Mabel Claire” was lost 
in a storm at sea. When sued by Captain Wood on the policy, 
the insurance company contends that (1) the company may set 
up a lack of insurable interest even after a loss; (2) Captain 
Wood had no insurable interest in the “return cargo” at the time 
of taking out the policy; (3) the policy did not cover the “return 
cargo.” How should the court rule? 


A. For Captain Wood. (1) Public policy requires an insurable 
interest to prevent wagering under the guise of insurance, and 
to reduce to a safe level the temptation to destroy insured property. 
Lack of insurable interest is a defense created for the benefit of 
society, not for the benefit of any insurance company. The com- 
pany cannot be estopped to set up a lack of insurable interest be- 
cause an estoppel to plead the law is repugnant. Indeed, the court 
may raise the question of lack of insurable interest upon its own 
motion. (2) In property insurance an insurable interest must be 
present when damage or loss occurs. At the time of making the 
contract, it is sufficient if there be a reasonable probability of ac- 
quiring an insurable interest in the future, provided the interest 
be actually acquired later and is present at the time of damage 
or loss. A merchant has an insurable interest in his “stock” of 
goods though the stock is continually increasing or decreasing by 
sales to customers and purchases of new goods. Captain Wood 
had no insurable interest in the return cargo at the time of taking 
out the policy. It did not exist as a cargo until it was assembled 
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on board the ship. But Captain Wood owned the outgoing cargo « 
which produced the return cargo. The policy attached to the re- 
turn cargo as it was acquired. The custom of exchanging goods on 
“trading voyages” was well known. The insurance company must 
have contracted with this custom in mind. (3) The word “cargo” 
is sufficiently comprehensive to include goods on board during the 
voyage home, as well as on the outward voyage, in view of the well 
known custom of trading voyages. 


Merchants Marine Insurance Co. v. Rumsey, 9 Can.S.C.Rep. 577. 
Midland Nat. Bank v. Dakota Life Ins. Co., 48 S.Ct. 532, 277 U.S. 346, 349, 
72 L.Ed. 911. 


(b) Insurable Interest in Life (Family Relationships) 


Q. 5. Aunt Mary insured the life of her niece, Jane, thirteen years 
of age, in the sum of $10,000. Jane has been raised by Aunt Mary, 
who has given her a home, expecting that Jane, in return, will care 
for Aunt Mary in her old age. The relation between them is vir- 
tually that of mother and daughter. Jane dies in her fourteenth 
year. May Aunt Mary recover on the policy? 


A. Yes. Mere relationship alone, whether by consanguinity or 
affinity, is-not sufficient to create an insurable interest in human 
life. The only exception is the relation of husband and wife, where 
an insurable interest of each spouse in the life of the other is pre- 
sumed, owing to the intimacy of the relation. But an insurable 
interest may arise, if, in addition to the family relationship, there 
be some well founded expectation of benefit or support to be de- 
rived from the continuance of the life insured, though there be no 
legal right either to the benefit or the services. In this case, in 
addition to the relationship, there is a reasonable probability that 
the services will be rendered, even though Jane never actually . 
had the opportunity to support.Aunt Mary. The amount of in- 
surance would not be excessive because, in a policy based on 
family relationship, courts do not fix an upper limit beyond which 
the insurance will be invalid. Some states have statutes restrict- 
ing the amount of insurance which may be taken out on the lives 
of infants, and imposing other regulations requiring, among other 
things, the consent of the infant whose life is insured. 


Thomas v. Nat. Benefit Ass’n, 86 A. 375, 84 N.J.Law, 281, 46 L.R.A.(N.S ) 


779, Ann.Cas.1914D, 1121. 
Life Ins. Clearing Co. v. O’Neill (C.C.A.3d) 106 F. 800, 54 L.R.A. 225. 


Patterson, “Insurable Interest in Life,” 18 Columb.Law Rev. 381. 
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(c) Commercial Relationships 


Q.6. Joyce borrowed $10,000 from Richards, who afterwards in- 
sured the life of Joyce for $15,000 and paid the first premium. 
Later, Joyce paid the debt and accrued interest in full. Richards 
continued to pay all premiums on the policy until the death of 
Joyce. (1) May Richards recover on the policy? (2) If so, how 
much may be retained? 


A. (1) Yes, $15,000. (2) By the weight of authority, he may 
retain a sum sufficient to reimburse himself for premiums paid. 
The estate of Joyce is entitled to the residue. Some courts allow 
the creditor to collect and retain all the insurance money, though 
the debt has been paid in full. 

(1) As a creditor, Richards has an insurable interest in the life 
of Joyce, because death would lessen his chances of payment. 
Also, the amount of insurance is in reasonable proportion to the 
debt, which the law requires. (Cases marking the limits of the 
application of this principle: Debt: $1,000; Policy, $6,500. Valid. 
Rittler v. Smith, 16 A. 890, 70 Md. 261, 2 L.R.A. 844. Debt: $70; 
Policy: $3,000. Void. Cammack v. Lewis, 15 Wall. 643, 21 L.Ed. 
244.) Richards loses his insurable interest when the debt is paid. 
Thereafter, he could not have taken out a valid policy on the life 
of Joyce. This does not excuse the insurance company in this 
case, because in life insurance the requirement of an insurable in- 
terest must be satisfied only at the time the contract is made, and 
the creditor had such an interest when he took out the policy. 

Richards may have acted as agent for Joyce in insuring the life 
of Joyce, or he may have insured his own interest, as a creditor, in 
the life of Joyce. Richards and Joyce have not settled this by ex- 
press stipulation. Interpreting their intention, many courts would 
hold that the creditor acted as agent of the debtor, even though the 
creditor paid all the premiums. Other courts say the policy was 
bought and paid for by the creditor to protect his own insurable 
interest. If the creditor acted as agent, he may retain only enough 
to reimburse him for the premiums he has paid. If he acted for 
himself, he may collect and retain all the insurance money. 

As a simple contract creditor, Richards has no insurable interest 
in the property of Joyce. He could have obtained such an interest 
by making his claim specific with respect to some item of the debt- 
or’s property, for example, by obtaining a mortgage or a lien on 
the debtor’s property. 
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By analogy to the insurable interest of the creditor in the life of 
the debtor, a corporation has an insurable interest in the life of a 
specially valuable officer or employee, where the corporation would 
sustain a direct, pecuniary loss upon his death. The corporation 
may recover on the policy even after the officer or employee leaves 
the service of the corporation, provided the employee was in the 
service of the corporation when the policy was written. (Students 
should distinguish between cases where the debtor insures his life, 
making the policy payable to the creditor, and where the creditor 
insures the life of the debtor.) 


Wurzburg v. New York Life Ins. Co., 203 S.W. 332, 140 Tenn. 59, L.R.A. 
1918, 566. 
Conn. Mut. Life Ins. Co. v. Schaefer, 94 U.S. 457, 24 L.Ed. 251. 
one sf a Legislation Relative to Business Insurance” (1928) 14 Am. 
A.J. 139. 


(d) Insurable Interest in Life and Property (Assignees and 
Beneficiaries) 


i 

Q.7. Uncle John insures his life for $5,000, making the policy 
payable to his estate, reserving power to change the designation. 
Later, he assigns the policy for $5,000 to Henry, an old friend. 
Thereafter, Henry paid all the premiums. Uncle John also assign- 
ed a paid-up collision policy on his car to Henry. When Uncle 
John is killed and his car wrecked in a railroad crossing accident, 
may Henry recover on either policy? 


A. (1) Yes, on the life insurance policy. (2) No, on the automo- 
bile policy. 

(1) The Life Insurance Policy. In most jurisdictions a person 
may insure his own life, and assign the policy or make it payable 
originally to one who does not have and never had any insurable 
interest in his life. The temptation to murder the insured is out- 
weighed by the fact that the insured has chosen a beneficiary whom 
“he is not afraid to trust.” On the other hand, if the beneficiary 
or assignee, without insurable interest, takes the initiative, the pol- 
icy is invalid as a wager. The question is: Who really buys the 
insurance? Often the person who pays the premiums is presumed 
to be the real party in interest. This presumption is strong, but 
not conclusive when the beneficiary or assignee, without insurable 
interest, pays the premiums. In this case, Henry had no insurable 
interest in the life of Uncle John. He could not have insured that 
life on his own motion. But he did not procure the insurance and 
knew nothing of it until after the policy had been assigned to him. 
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Henry may recover. The policy is supported by, Uncle John’s in- 
surable interest in his own life. 

(2) The Automobile Policy. A contract of property insurance 
attaches not to the property, but to the interest of the person in- 
sured in the property. Such a contract cannot be assigned before 
loss to anyone without the consent of the insurance company. If 
the company consents, a new contract of insurance is then substi- 
tuted. The new party insured must have an insurable interest in 
the property. In this case, the insurance company did not consent 
to the assignment. As Henry had no insurable interest in Uncle 
John’s car, he could not recover on the collision policy. 


Hardy v. Aetna Life Ins. Co., 67 S.E. 767,152 N.C. 286, reaffirmed in 70 S.E. 
828, 154 N.C. 430. 

Grigsby v. Russell, 32 S.Ct. 58, 222 U.S. 149, 56 L.Ed. 133, 36 L.R.A.(N.8) 
642, Ann.Cas.1913B, 863. 

Deal vy. Hainley, 116 S.W. 1, 185 Mo.App. ‘507. 

Kase y. Hartford Fire Insurance Company, 32 A. 1057, 58 N.J.Law, 34. 


SECTION 3.—MAKING THE CONTRACT 
(a) Property Insurance 


Q.8. McArthur, a broker whose sole business was representing 
four or five fire insurance companies, was authorized to take appli- 
cations, and write and countersign policies. Blank forms were 
supplied him for the purpose, with the signature of the president of 
each company already signed or stamped on them. Parsons owns 
the house in which he lives. He calls his friend, McArthur, on the 
telephone, saying: “John Parsons speaking. Insure my residence 
for three years, for $2,000.” McArthur replies: “O. K. John.” 
And according to his usual custom writes the following notation 
on a file card for the preparation of a policy: ‘Home Insurance 
Co. Policy for John Parsons. Residence No. 10 Elm Street, $2,000. 
Three years.” The following day, Parson’s residence burns down, 
before McArthur does anything further. May Parsons recover? 


A. Yes, $2,000 from the Home Insurance Co. on a tender of the 
premium. Parsons and McArthur expressly agreed upon: (1) 
the name of the insured; (2) the property; (3) the amount of in- 
surance; (4) the duration of the coverage. By implication, they 
also agreed on (5) the risk, because McArthur represented fire in- 
surance companies only. Though nothing was said regarding (6) 
the premium it will be implied they intended the customary rate. 
The premium was not paid before the loss, but credit is extended 
regularly in fire insurance for the payment of the first premium. 


$3 INSURANCE B77 


Since they agreed on the other essentials, it would be assumed (7) 
the risk was to commence immediately. The subject of the insur- 
ance is sufficiently described, for the purposes of an oral contract, 
as “my residence.” McArthur was a friend of Parsons and knew 
where he lived. It could be shown that Parsons had but one resi- 
dence at the time. The policy ordinarily issued by the Home In- 
surance Co. will supply additional provisions. At common law, an 
oral contract of insurance was valid. A few state statutes declare 
only written contracts of insurance enforceable. A broker supplied 
with policies of several companies, executed in blank, may usually 
bind the company he designates, upon an oral contract, and he may 
extend credit for the payment of the first premium. 


tna Insurance Company of Hartford, Conn., vy. Licking Valley Milling Co. 
(C.C.A.6th) 19 F.(2d) 177. 
Lea & Adcock y. Atlantie Fire Insurance Co., 84 8... 813, 168 N.C. 478. 


(b) Delivery of the Life Insurance Policy 


Q. 9. Park filed an application with the Anchor Insurance Com- 
pany for a $5,000 policy on his life, payable to his wife. He paid 
the premium and his receipt for payment read: “The insurance is 
not to be in force until the application is approved, accepted and 
the policy delivered by the Anchor Insurance Company to the ap- 
plicant while in good health.” Park passed the physical examina- 
tion, but the company decided, because of his past habit of drink- 
ing to excess, to write the insurance for $2,500 only. A policy in 
this amount was promptly mailed to the insurance agent, with in- 
structions to deliver it to Park. On receipt of the policy, the 
agent telephoned to Park: “Your policy arrived this morning.” 
That afternoon, Park was fatally injured in an automobile accident. 
When the agent learned Park was in the hospital, he returned the 
policy to the home office. On Park’s death, (1) may his widow re- 
cover on the contract from the insurance company? (2) If so, in 
what amount? 


A. (1) Yes. (2) $5,000. An oral contract of life insurance is 
valid, unless a statute requires it to be in writing. Issuance and 
delivery of a policy are not necessary to make a contract of life in- 
surance binding. But it is the custom to reduce such contracts to 
writing, and the fact that the insurance company never delivered a 
policy to Park raises a presumption of fact that no contract of in- 
surance was made. In this case this presumption is rebutted be 
cause the company showed an intention to deliver the policy by 
sending it to the agent, with instructions to deliver it. The stipu- 
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lation that the policy should not take effect until delivered to Park 
in good health is satisfied (1) because he was in good health when 
the policy was mailed to the agent, and (2) manual delivery to the 
insured is not essential according to many decisions. The agent’s 
statement: “Your policy arrived” bound the company and closed 
the contract. Park had the right to believe that a policy had been 
written in accordance with his application. Otherwise, being in 
good health, he could have insured with another company. The 
first premium had been paid; Park passed the physical examina- 
tion. A contract between the parties had been closed. The bene- 
ficiary was entitled to recover $5,000 on the contract. 


Kimbro vy. New York Life Insurance Co., 108 N.W. 1025, 184 Iowa, 84, 12 
L.R,A.(N.S.) 421. 

Jackson v. New York Life Ins. Co. (C.C.A.9th) 7 F.(2d) 31. 

Patterson, “The Delivery of a Life Insurance Policy” (1919), ce Harv.Law 
Rev. 198. 

Conditional delivery of policy, 95 A.L.R. 472. 


/ 


SECTION 4—WARRANTIES 


(a) Property Insurance 


Q. 10. Kerr, a broker who dealt in woolens, had an office on the 
first floor of a building and stored his goods in the basement. The 
building was situated on a triangular lot; there were three en- 
trances from as many streets. The Reliance Insurance Company 
wrote two policies of fire insurance for Kerr covering his stock. 
One policy insured him: “Against all direct loss or damage by fire 
to the following goods: $2,000 on stock in trade, consisting of 
woolen goods, all while contained in the brick building, occupied 
principally for office and mercantile purposes, situated at No. 10 
Beacon Street, Elmville, first floor.” The second policy, for $4,000, 
covered the same goods and read exactly as the first policy except 
that the words “first floor” were omitted. The premium rate per 
$1,000 was the same on the two policies. Spontaneous combustion 
was generated in the wool, it became too hot to handle with the 
bare hands; there was smoke, the odor of burning, and charred 
particles of wool were found. The evidence showed, without con- 
flict, that there was no visible flame or glow. The goods were 
ruined. May Kerr recover on the policy containing the words 
“first floor”? 


A. (1) Did the words “first floor” define the risk? Where a policy 
states the location of property, in order to describe the risk assum- 
ed by the insurance company, the property must be in that place 
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at the time of loss, or there can be no recovery. This interpreta- 
tion would bar recovery on Kerr’s policy. . If, however, the words 
“first floor” were inserted merely for the purpose of identification, 
there may be a recovery, though the goods were in the basement, 
not on the first floor at the time of loss, because they were suffi- 
ciently identified otherwise. As there were three entrances to the 
building, it was appropriate to designate the entrance to Kerr’s of- 
fice by giving the street number and to state that his office was on 
the first floor. The premium charged was the same whether or not 
the words “first floor” were found in the policy. This shows the 
insurance company considered that there was no difference in the 
risk, whether the goods were on the first floor or elsewhere. Ad- 
mittedly the goods were in the building at the time of the loss. 
The provision was ambiguous. It might have referred to the loca- 
tion of the office or the goods. Most courts would construe it so 
as to hold that the insurance covered the goods in the basement. 

(2) But Kerr must prove the goods were destroyed by “fire.” 
The word “fire,” in the policy, is used in its ordinary sense. The 
chief characteristic of fire is ignition or burning, accompanied by 
visible flame or glow. The rusting of metal, the rotting of wood, 
and other forms of oxidation may be chemically akin to fire, but 
they do not constitute fire, because the flame or glow element is 
lacking. Burning, even though accompanied by flame or glow, will 
not constitute fire, so long as it is confined to the place intended 
for it. A fire burning in-a stove, called a “friendly fire,” is not fire 
at all as defined in the law of insurance. There can be no recov- 
ery for damage:done by soot, smoke or excessive heat, provided fire 
does not escape from the stove. A “hostile fire,” is one burning in 
a place not intended for fire. Recovery may be had only for dam- 
age done by a hostile fire. Excessive heat, smoke, the odor of burn- 
ing and ashes were undoubtedly present in this case. However, 
since there was no proof whatever of flame or glow, the destruc- 
tion was not caused by fire, and it would not ans within the cover- 
age of the fire policy. 


Western Woolen Mill Co. y. Northern Assurance Co. of London (C.C.A.8th) 
139 F. 637, certiorari denied 26 S.Ct. 750, 199 U.S. 608, 50 L.Ed. 331. 

Epstein y. Northwestern Nat. Ins. Co., 166 N.E. 749, 267 Mass. 571. 

Swerling v Conn. Fire Ins. Co. (R.I.) 180 A. 343, noted 24 Geo.Law J. 750. 

Abbott, “The Meaning of Fire in an Insurance Policy Against Loss or Dam- 
age by Fire,” (1910), 24 Harv.Law Rev. 119. 

Note, What is loss or damage by fire? 21 Cornell Law Q. 318 (1936). 
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(b) Life Insurance 


Q.11. In the application for insurance on his life, Cooke was 
asked: “Have you, at any time, had any disease of the heart?” 
He answered: “No.” The application referred to all answers as 
“warranties.” A photostatic copy of it was pasted on the policy 
and expressly incorporated in it. In the policy, all answers were 
called “representations.” Cooke passed the physical examination, 
and a policy was issued to him. A year later he died of heart dis- 
ease. The Company refused to pay, because it learned after his 
death that he had long been affected with a disease of the heart. 
This disease is very difficult to detect. His family doctor had dis- 
covered the disease several years before, but never told Cooke for 
fear it would have a bad effect on his health. The ailment did not 
interfere with his work. May the beneficiary recover on the pol- 
icy? 


A. Yes. Was the statement regarding heart disease a warranty? 
A warranty is a stipulation material to the risk, on the exact truth 
and fulfillment of which depends the insurance company’s promise 
to pay. Excepting marine insurance, a warranty must be a term 
of the policy, or, if in a separate paper, the paper must be perma- 
nently attached to and made an integral part of the policy. If the 
paper be not physically attached to the policy, there must be an 
express provision in the policy incorporating the statement. Any 
clause expressly called a “warranty” is usually construed as a 
warranty, but this is not the invariable rule. Cooke’s answer was 
called a warranty, was physically part of the policy, incorporated 
by express statement, and material to the risk. This would make 
the answer, prima facie, a warranty. It would then have to be lit- 

erally correct, or the policy would be avoided. This would bar re- 
' covery, because an unqualified statement as to health, warranted 
to be true, avoids the policy, by the weight of authority, if it be 
false in fact. The good faith of the applicant is not considered. 
But is the answer a warranty? Although the application calls it 
a warranty, the policy refers to it as a representation. This creates 
an ambiguity. According to the settled law of insurance, ambigui- 
ties are resolved against the company, an expert in the business, 
which prepared the application and the policy. Therefore, the an- 
swer is a representation and will not be strictly construed against 
the applicant. To establish misrepresentation of a fact as a de- 
fense, the insurance company must prove that the fact was ma- 
terial and that the representation was false. To establish misrep- 
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resentation as tc opinion or belief as a defense, the company must 
prove materiality, falsity and that the misrepresentation was fraud- 
ulent. In this view, the beneficiary may recover, because Cooke’s 
statement that he did not have heart disease was only an honest 
expression of his opinion. It was not fraudulent. The ailment did 
not interfere with his work, it was not present in an advanced 
stage, and, therefore, Cooke could and did answer in good faith. 
The beneficiary should prevail. 


Moulor yv. American Life Ins. Co., 4 S.Ct. 466, 111 U.S. 335, 28 L.Ed. 447. 

Northwestern Mutual Life Ins. Co. v. Wiggins (C.C.A.9th) 15 F.(2d) 646. 

Vance, “The History of the Development of the Warranty in Insurance Law” 
(1911), 20 Yale Law J. 523. 


SECTION 5.—CONCEALMENT 


Q. 12. A question in Bacon’s application for fire insurance on his 
stock of clothing read: “A. (1) Is the property encumbered? (2) 
If so, to what extent?” The stock was mortgaged for its full val- 
ue to the Prometheus Clothing Company. Bacon answered: “A. 
(1) Yes.” He left the second part of the question unanswered. 
Complete and truthful answers were given to all other questions. 
Also, two days before, Bacon had severed his connection with the 
Prometheus Clothing Company. He had been president and ma- 
jority stockholder in the Company since its organization. As Ba- 
con knew, the Clothing Company could not obtain fire insurance 
anywhere, because of its bad record for incendiary fires. Bacon 
was not asked any question calling for a disclosure of the rating of 
the Clothing Company among underwriters, and he said nothing 
about it. May he recover on his fire insurance policy when he sus- 
tained a bona fide loss? 


A. Yes, but there is a division of authority. Each party to the 
insurance contract is under an affirmative duty to inform the oth- 
er party of all material facts before the contract is closed. Failure 
to do so constitutes concealment, and makes the contract voidable. 
A fact is material if the company would not have written the in- 
surance at all, or would have done so only for a higher premium 
had the fact been known to the company. Any fact made the sub- 
ject of a question is also material. Under this rule, the extent of 
the encumbrance on the stock was material because personal prop- 
erty mortgaged up to its full value usually goes along with a 
“shaky” financial condition. But Bacon answered truthfully the 
first part of the question. Obviously, he left the second part un- 
answered. His answer was incomplete on its face. The company 
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may waive an answer in full by accepting an answer which is plain- 
ly incomplete. It did so here, and cannot avoid liability on that 
ground. 
When the Clothing Company could get no insurance, Bacon re- 
signed as president and went into business under his own name 
with money obtained from the company. Was he bound to volun- 
teer this information? Mere failure, in good faith, to disclose ma- 
terial facts does not ordinarily avoid the contract, provided the ap- 
plicant answered all questions fully and honestly. The company 
is liable in such a case unless it can prove that the non-disclosure 
was fraudulent. A fraudulent intent may be inferred from the con- 
cealment of a fact palpably material to the risk. If, however, the 
insurance company leads the applicant to believe that additional 
information is not desired, he need not supply it, unless the infor- 
mation is so extraordinary that, as a reasonable man, he must have 
known the company would not waive its disclosure. Some Ameri- 
can courts apparently think that an applicant is not bound to vol- 
unteer information, even though he realizes it is material, provid- 
ed the information would disgrace him if known. These courts 
would excuse Bacon’s failure to disclose his connection with the 
Clothing Company, because, under the circumstances, it was natu- 
ral, not necessarily due to an intention to deceive, and therefore not 
fraudulent. By the better rule, however, all applicants should be 
required to disclose all palpably material facts, as a method of pre- 
venting fraudulent losses. Recovery should be denied Bacon be- 
cause of his fraudulent concealment, but many courts would prob- 
ably hold that, as he could not be expected to volunteer the infor- 
mation, a recovery ought to be allowed. 
United States Merchants and Shippers Ins. Co. v. Klipper, 289 N.Y.S. 496, 
228 App.Div. 380, affirmed in 173 N.E. 899, 254 N.Y. 634. 
Sebring v. Fidelity-Phenix Fire Ins. Co., 174 N.E. 761, 255 N.Y. 882. 


Penn Mut. Life Ins. Co. v. Mechanics’ Savings Bank & Trust Co. (C.C.A.6th 
Cir.) 72 F. 418, 38 L.R.A. 33. 


SECTION 6.—MISREPRESENTATION 


Q. 13. “Are you now in good health?” Baldwin, a young man 
in robust health, answered this question, “Yes,” in his applica- 
tion for life insurance, This answer and all his other answers were 
made in good faith. The application also contained the following: 
“Unless the full first premium is paid by me at the time of mak- 
ing this application, the policy shall not take effect until issued 
by the company and received by me, and the full first premium 
paid while my health, habits and occupation are the same as de- 
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scribed in this application.” Baldwin did not pay the first premium 
when he filed the application on March 29, 1930, not having the 
money to do so until his next pay day. The insurance company. 
accepted his application, prepared the policy and, on April 3, sent 
it for delivery to the agent who had received Baldwin’s application. 
Two days later, Baldwin was fatally injured in an automobile ac- 
cident, was taken to the hospital and died on April 8, 1930, without 
regaining consciousness. When he received his wages on April 
_1, 1930, Baldwin had given his brother-in-law the money to pay 
the premium. Knowing nothing of Baldwin’s accident at that 
time, the brother-in-law paid the premium on April 6, and obtained 
the policy. Is the insurance company liable on the policy? 


A. No. Does Baldwin’s representation of good health refer to 
the date of his application, when it was true, or to the date on 
‘which the policy was to take effect, when it was false? In other 
words, does “now” in the question mean March 29, or April 6? 
Independently of any provision in the application or in the policy, 
some courts say that a representation, though made some time 
before, speaks as of the time when the contract is closed. This is 
the rule of “continuing representations.” This rule would defeat 
recovery in this case, because the policy was to take effect on 
April 6, when the brother-in-law paid the first premium and obtained 
the policy. On that day Baldwin was in a dying condition in the 
hospital. The representation that he was in good health was false 
at that time. 

True, Baldwin had no intention of deceiving, nor had the broth- 
er-in-law, because he did not know Baldwin was in the hospital 
when he paid the premium and obtained the policy. Their good 
faith would have no weight. A misrepresentation as to a material 
fact avoids the policy, whether innocent or fraudulent, unless a 
statute provides otherwise. Other courts reject this rule of con- 
tinuing representations, or they test the truth of statements in the 
application as of the date of the application itself, especially if the 
policy be dated back to that time, as is often done. These courts 
would permit recovery, because Baldwin was in good health on 
the date of his application. But the express provision in the ap- 
plication creates a condition precedent and fixes the time of the 
representation that Baldwin was in good health as of April 6, when 
he was near death in the hospital. Therefore, this representation 
was false. It was not a representation of opinion or belief, but a 
representation as to a material fact. Good or bad faith is not con- 
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sidered. Therefore, the condition precedent was not fulfilled, the 
policy never took effect, and there can be no recovery upon it. 


Morrell v. Prudential Ins. Co. of America (C.C.A.2d) 75 F.(2d) 985. 
Stipcich v. Mztropolitan Life Ins. Co., 48 S.Ct. 512, 277 U.S. 311, 72 L.Hd. 
895. 


Merriman y. Grand Lodge Degree of Honor, 110 N.W. 302, 77 Neb. 544. 


SECTION 7.—INTERPRETATION OF THE POLICY 


(a) Fire Insurance (Keeping Fireworks) 


Q. 14. Plummer’s fire policy on the stock of his toy shop insured 
“fancy goods, toys and other articles in his line of business.” A 
clause written with pen and ink in the body of the policy granted 
“permission to keep fireworks on sale.” Under a printed clause, 
the insurance was avoided if the insured “kept” certain hazardous 
articles, “including fireworks.” Toy shops usually had fireworks 
in stock, and there was about $50 worth of fireworks on Plummer’s 
shelves for several months. No fireworks were on hand at the 
time of the fire. (1) May he recover on the policy when his toy 
shop burns down? (2) Would the answer be different if the 
clause prohibiting fireworks ended with the following: “* * * 
any usage or custom of the trade to the contrary notwithstanding” ? 


A. (1) Yes, though the issue is a controverted one. (2) No. 

(1) Toy shops usually had fireworks in stock. Parol evidence 
of this custom was admissible, therefore, to show that fireworks 
were included in the expression “articles in his line of business.” 
In this way the clause may be interpreted to grant permission 
to keep fireworks. This reading brings the clause into conflict 
with the printed provision which expressly prohibited fireworks. 
Which controls? The answer is found in a third clause, the writ- 
ten provision, which expressly allowed the keeping of fireworks. 
That clause supports the permission for fireworks found by in- 
terpretation in the clause describing the insured property. The 
written provision conflicts with the printed provision. By the 
rule of insurance law, the written provision governs. Written 
provisions are for the particular instance. The minds of the par- 
ties are more specifically directed to written provisions. Printed 
provisions are for general use. Some courts, interpreting the entire 
policy, hold that it was the intention of the parties to prohibit fire- 
works, and deny recovery. Most courts would probably find that 
the parties intended to permit the keeping of fireworks, especially 
as the fireworks had nothing to do with the loss. 


$7 INSURANCE 585 


(2) The courts give no effect to the provision excluding proof 
that articles expressly prohibited are necessary in the business 
conducted by the insured. Such a provision is considered an at- 
tempt to contract away an established principle of interpretation. 
To enforce this provision would prevent something which is per- 
mitted by another provision. This creates an ambiguity, always 
resolved against the insurance! company, which prepared the policy 
out of its expert knowledge. If the company wished to prohibit 
Plummer from keeping fireworks, an express written clause to 
that effect should have been inserted in the policy. To constitute 
“keeping” within the meaning of the clause, the hazardous article 
must have been present in substantial quantity and for a substan- 
tial period of time. As Plummer had $50 worth of fireworks in 
stock for several months, this would be prima facie a breach of 
warranty. Many courts avoid this result by holding that the pol- 
icy is in a state of suspended animation during the breach, but 
that it revives as soon as the breach is cured. This rule would-per- 
mit Plummer to recover, because he had no fireworks in stock at 
the time of the fire. 


Steinbach y. LaFayette Fire Ins. Co., 54 N.Y. 90, recovery allowed. 

Steinbach v. Relief F. Ins. Co., 13 Wall. 183, 20 L.Ed. 615, recovery denied for 
the same loss under an identically worded policy. 

McClure v. Mutual Fire Ins. Co. of Chester County, 88 A. 921, 242 Pa. 59, 48 


L.R.A.(N.S.) 1221. “ 
Patterson, E. W., “Warranties in Insurance Law,” 34 Columb.Law Rev. 595. 


(b) |Life Insurance Policy (Suicide Clause) 


Q.15. Beaumont, deeply in debt, insured his life for $50,000, 
payable to his wife. At the time he took out the insurance he ful- 
ly intended to mature the policy by committing suicide to make 
provision for his wife. The policy was expressly made “incontes- 
table after it had been in force two years from the date of issue.” 
It stipulated that the insurance would take effect only on delivery 
of the policy and payment of the first premium. By another clause, 
the policy was to be void “if the insured shall commit suicide with- 
in two years from the date hereof.” The policy was dated Janu- 
ary 12, 1931. It was delivered and the first premium paid Janu- 
ary 30, 1931. On January 20, 1933, Beaumont committed suicide. 
The insurance company notified the beneficiary ori January 25; 
1933, that it would not pay because of the suicide. May the bene- 


ficiary recover on the policy? 


A. Yes, by the tendency of recent decisions. 
1. Where a policy of life insurance is matured by suicide, and 
death by suicide is not excepted, many courts draw a distinction 
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between a policy payable to the estate of the insured and one pay- 
able to a third party. To enforce policies in the first class, these © 
courts say, would be the same as allowing the insured himself to 
profit by his own wrong. This rule does not apply to,policies pay- 
able to innocent beneficiaries, and such policies are enforced. By 
this reasoning Beaumont’s widow, who was his beneficiary, could 
recover. The “suicide clause” in the policy does not change this 
decision. That clause made the policy void if the insured commit- 
ted suicide within two years from “the date hereof,’ which means 
the date of the policy (January 12, 1931). The suicide took place 
January 20, 1933, more than two years after “the date hereof,” and 
therefore the suicide clause does not bar recovery. Most courts 
hold there is an implied promise to pay where the insured commits 
suicide after the period named in the suicide clause has expired. 
This permits the widow to recover. 


2. Would the fact that the policy was obtained with the inten- 
tion of committing suicide prevent recovery? By the weight of au- 
thority, under the incontestable clause, the company agrees not to 
set up fraud in obtaining the insurance, especially where a substan- 
tial time is allowed for investigation after the contract is closed 
and before the contestable period expires. Here, the time was 
substantial, i. e., two years. The rule that procuring a policy with 
intent to commit suicide avoids the insurance was first applied in 
cases where there was no incontestable clause in the policy. There 
is a recent tendency to regard such fraud in life insurance as not 
different from other fraud, and to hold that it is likewise barred 
as a defense by the incontestable clause, and to permit recovery. 

3. Consideration of the incontestable clause supports this conclu- 
sion. The incontestable clause makes the policy incontestable 
after it has been in force two years from the “date of issue.” Mean- 
while, it is contestable. Did “date of issue” mean the date on which 
the policy took effect, or the date of the policy? If the former, 
then the suicide on January 20, 1933, took place within the con- 
testable period, i.e., that period expired on January 30, 1933. In 
this view, the company may contest the policy. It sought to do so 
by giving notice, on January 25, 1933, of refusal to pay. Was the 
giving of such notice a “contest” within the meaning of the in- 
contestable clause? Most courts hold that there is a contest when 
the insurance company interposes a defense to a suit at law on 
the policy, or files a bill in equity for rescission. In this case, the 
company did neither but merely gave notice it would not pay. 
There was no contest within the contestable period. 
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If, on the other hand, “date of issue” meant the date of the pol- 
icy (January 12, 1931), then the suicide took place January 20, 
1933, eight days after the contestable period expired and the com- 
pany cannot set up the suicide in defense. In either view the 
company is bound insofar as the incontestable clause affects re- 
covery. 


State Mutual Life Assurance Company v. Stapp (C.C.A.7th) 72 W.(2d) 142. 
Mutual Life Insurance Company of New York vy. Hurni Packing Company, 
44 S.Ct. 90, 263 U.S. 167, 68 L.Ed. 235, 31 A.L.R. 102. 
= Suicide and Insurance, 49 Harv.Law Rev. 304. 
Suicide clause vs. incontestable clause, 17 Minn.Law Rey. 764; 8 Rocky Mt. 
Law Rey. 216; 24 Cal.Law Rev. 722. 
As to death from violation of law, see 21 Cornell Law Q. 470 (1936). 


(c) Accident Insurance (Caused by Accidental Means) 


Q. 16. While Phillips was chopping wood for kindling, a piece 
of the wood flew up by chance, and struck him in the face, causing 
an abrasion of the skin. Infection set in, resulting in blood poison- 
ing and death. Phillips had suffered from a severe attack of blood 
poisoning two years before. He had recovered but he was more 
susceptible to infection than the average person. May the benefi- 
ciary recover on Phillips’ accident policy, insuring against “the 
results of bodily injuries caused directly and independently of all 
other causes by violent and accidental means”? 


A. Yes. There is, however, much conflict of decision as to the | 
meaning of the phrase “by accidental means.” One rule limits re- 
covery on an accident policy to unintended and unexpected per- 
sonal injuries.1_ As Phillips did not intend or expect to contract 
blood poisoning when he chopped the wood, the result of his act 
was accidental. It may be argued, however, that the means pro- 
ducing blood poisoning and death were not “violent and acciden- 
tal.” The word “violent” adds little to “accidental.” Phillips’ act 
in chopping the wood was voluntary and intentional, but being 
struck in the face by a flying piece of wood, his injury and death 
are considered as caused by “accidental means” according to this 
line of decisions. 

Another line of cases looks to the means as well as the result. 
It is not enough that the death or injury be unforeséen and unex- 
pected, but the means or cause of the injury as well must have 
been accidental, external, unintended and unforeseen.* There 


1 Griswold v. Metropolitan Life Ins. Co., 180 A. 649, 107 Vt. 367, noted 84 U.Pa. 


Law Rev. 257. 
2 Landress v. Phenix Mutual Life Ins. Co., 54 S.Ct. 461, 291 U.S. 491, 78 L.Ed. 


934, 90 A.L.R. 1382, 1387, note. Death or injury from sunstroke as an accident; 
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must have been some “slip or mistake” in the performance of the 
act inflicting the injury. Such a strict construction of “accidental 
means” in this case would have prevented recovery as there was no 
“slip or mistake” in the act of swinging the axe. 

Phillips’ policy also provided that the bodily injuries must be 
caused “directly and independently of all other causes.” Under 
this clause, the accidental injury need not be the sole cause of 
death or disability, to the exclusion of all other causes. It is suf- 
ficient if the accidental injury be the chief factor in producing the 
result. Phillips’ system was weakened by the prior attack of blood 
poisoning which was a predisposing condition. But this was not 
an active factor. The tendency to construe the policy strongly 
against the company and in favor of the insured is strikingly dem- 
onstrated in accident policies. 


SECTION 8—WAIVER AND ESTOPPEL 
(a) Applies to Conditions Not to Coverage or Excepted Risks 


Q.17. Bailey takes out fire insurance on his farm dwelling house 
with the Charter Oak Ins. Co.; on his furniture, with the Reliance 
Insurance Co. The policy on the house provides: (1) “This en- 
tire policy shall be void if the insured building be or become va- 
cant or unoccupied, and so remain for ten days.” The policy on 
the furniture provides: (2) “The insurance company shall not be 
liable for a loss to the insured property by lightning.” The ap- 
plication for each policy, signed by Bailey, contained a clause pro- 
viding: (3) “no agent shall have power to waive any provision 
in the policy, nor shall any waiver (4) be valid unless in writing, 
endorsed on the policy at the home office by the President, Vice 
President or Secretary.” Bailey told (5) Adkins, the general agent 
of the Charter Oak Insurance Company, which wrote the insurance 
on the house, that he would shut up the farm house the following 
month, October, and move into the city for the winter. Adkins 
said, “All right,” and (6) delivered the policy to him. A month 
afterwards Bailey closed his farm house and took up residence 
in town. Later the farm house was struck by lightning, fire sprang 
up, and the house and furniture became a total loss. No endorse- 
ment was made on either policy. 


see Powers, C. ee dissenting, Griswold v. Metropolitan Life Ins. Co., 180 A. 649, 
664, 107 Vt. 367, ‘hoted 84 U.Pa.Law Rev. 257; 24 Georgetown Law J. 185. 

8 Silverstein v. Metropolitan Life Ins. Co., 171 N.D. 914, 254 N.Y. 81 (dormant 
ulcer, mere tendency to infirmity). 

Rationale of “Accidental Means,” 78 U.of Pa.Law Rev. 762. 
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On learning of the loss, the Reliance Insurance Company, which 
wrote the policy on the furniture, notified Bailey that his claim 
would be considered at a meeting of the board of directors of the 
Company, to be held in a city 40 miles distant. (7) He attended the 
meeting, paying his fare both ways, was questioned regarding the 
loss, and excused. Later, both insurance companies denied lia- 
bility. Bailey brought a separate suit against each insurance com- 
pany. May he recover against either or both? 


A. Not on the policy on the house, because there was a violation 
of the clause prohibiting vacancy. The vacancy clause (1) was a 
“condition,” a breach of which made the contract of insurance void- 
able at the option of the insurance company. This clause was not 
violated at the time the insurance was written; it was only after 
the policy had been issued that the house became unoccupied. Ad- 
kins, a general agent, had all the powers of his company with re- 
spect to making the contract. A contracting party cannot make 
a restriction on his own power which he cannot break. Notwith- 
standing the clause prescribing a certain form for all waivers, (3) 
Adkins, acting for the company, had power to waive (4) the re- 
quirement of an endorsement and did so by delivering (5) the pol- 
icy with knowledge of the breach. But it is well settled that even 
a general agent’s oral promise, made before or at the time the pol- 
icy is written, to waive a future breach of a condition in the pol- 
icy, is not binding on the insurance company. The parol evidence 
rule excludes evidence of such preliminary or contemporaneous 
negotiations, contradicting the policy. Nor may the agent’s at- 
tempt to excuse the vacancy (6) be the basis for a promissory 
estoppel against the insurance company, as distinct from waiver. 
To support an estoppel the misrepresentation must be of a past 
or existing fact, not of an intention to do something in the future. 

Not on the policy on the furniture, because a loss by lightning 
was an excepted risk. The lightning clause (2) was an “excep- 
tion,” declaring that a loss due to lightning was not assumed by 
the insurance company at all, as distinct from a “condition,” which 
provides that a prima facie liability may be defeated by something 
happening afterwards, illustrated by the clause prohibiting vacan- 
cy. No “condition” was broken, The policy simply did not cov- 
er the loss. To bring loss by ‘lightning within the coverage, the 
insured would have to prove either anew contract, or a prom- 
issory estoppel as consideration. There was no (2) contract to 
pay for loss caused by lightning. There was no waiver because 
there was no proof that the company intended, expressly or implied- 
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ly, to include loss by lightning. The trouble and expense to which 
Bailey went (7) would not constitute a consideration for a prom- 
ise by the insurance company to pay, because the company did not 
bargain with him to attend the meeting. Therefore, there could 
be no recovery. Some courts, in similar cases, have worked out 
a-promissory estoppel, holding that Bailey changed his position 
by going to expense and trouble, and, for that reason, find that 
the insurance company is bound. 

Palumbo v. Metropolitan Life Ins. Co. (Mass.) 199 N.B. 335 (waiver does 
not extend to broadening coverage, so as to make policy cover risk not 
within its terms). 

Draper v. Oswego County Fire Relief Ass’n, 82 N.B. 755, 190 N.Y. 12. 

United Security Life Ins. & Trust Co. of Pennsylvania v. Massey, 164 S.E. 
529, 167 S.H. 248, 159 Va. 832, 85 A.L.R. 306. 


Langmaid, ‘Waiver and Estoppel in Insurance Law,” 20 Cal.Law Rev. 1 
(19381). 


» 


(b) Collusion with Insurance Agent 


Q. 18. Cameron was asked to fill out an application for life in- 
surance containing the following question: “Have you received 
medical or surgical treatment within the past five years?” Four 
years before while diving in a lake, Cameron struck the bottom 
so violently he sustained a spinal fracture, resulting in partial 
paralysis. He was attended by three physicians and was a patient 
for some time in the hospital. At the end of a year he was begin- 
ning to recover and did a little light work around his grocery 
store. The soliciting agent of the Company filled in the answers 
in the application, and although he knew the facts, the agent wrote, 
“No,” in answer to the foregoing question. Cameron read the ap- 
plication and signed it. Later, the agent testified he made out the 
application in this way “because I wanted the business.” The 
policy provided it would be void “if the insured has been a patient 
in any hospital or has been attended by any physician within five 
years before the date hereof for any serious disease, unless each 
such hospital attendance and previous disease is specifically waived 
by endorsement hereon, signed by the president, vice president or 
secretary of the Company.” A photostatic copy of the applica- 
tion was attached to and made part of the policy. There was no en- 
dorsement on the policy when it was delivered to Cameron and 
none was made afterwards. All premiums were paid in advance. 
Later, he became a helpless invalid and claimed total disability 
benefits under the policy. The Company refused to pay, contend- 
ing that the disability resulted from the spinal injury and that 
Cameron conspired with the insurance agent to give a false an- 
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swer regarding this injury in the application. Cameron sues the 
insurance Company. Who should prevail? 


A. The insurance company, both in the state and federal courts, 
on account of collusion. 

- Most state courts hold that the insurance company is estopped 
to set up a breach of warranty or a false representation by the in- 
sured, where the insurance company’s agent knew the facts when 
he filled out the application. Recovery is, therefore, allowed by 
these courts. The federal courts now hold the ‘company is not es- 
topped by the agent’s knowledge, but that the applicant is bound 
by the application he signed. These courts also give full effect to 
the non-waiver provision in the policy, .to the parol evidence rule, 
and deny recovery to the beneficiary. Where, however, the solicit- 
ing agent undertakes to make up the application, many courts, 
state and federal, hold that the applicant is justified in relying 
on the agent and the insurance company is estopped to set up a 
false answer by the applicant when the agent knew the facts. This 
rule holds good even if the agent be a soliciting agent. 

But good faith is essential to estoppel. The applicant cannot 
set up an- estoppel against the company when he permits the insur- 
ance agent to insert false answers, which he adopts by signing the 
application. This constitutes collusion with the agent to defraud 
the company. The knowledge of the disloyal agent is not imputed 
to the Company. In collusion with the disloyal agent there is a 
plain violation of Cameron’s obligation to tell the truth. The Com- 
pany is not bound. 

poe vy. Mutual Benefit Health & Accident Ass’n, 41 P.(2d) 306, 96 Colo. 
Shot v. LaFayette Life Ins. Co., 140 S.B. 302, 194 N.C. 649. 


Webber v. Massachusetts Bonding & Insurance Co., 263 P. 101, 81 Mont. 


Sells 
Goble, ‘‘Waiver in Insurance Law” (1930) 25 Ill.Law Rev. 466. 


- 


(c) Failure of the Company to Inqure 


Q. 19. Mrs. Hall owned a vacant lot. Her husband built a bung- 
alow for her on what he thought was her property. Shortly aft- 
erwards, Mrs. Hall asked a general agent of the Reliance Insur- 
ance Company to insure her bungalow for three years for $4,000, 
pointing out the bungalow to him. The agent said: “You are in- 
sured, beginning today. I wi!l mail you our policy.” Mrs. Hall 
paid him the premium at the time. He did not have her fill out a 
formal application and made no inquiries of her regarding the 
property. The agent was supplied with hank forms of ponies 


= 
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and applications. She made no further statements to the agent. 
Before the agent had time to write up the policy and deliver it to 
her, the bungalow burned. The standard form of insurance policy, 
prescribed by statute in the jurisdiction, contained a provision that 
the policy would be void “if the subject of insurance is a building 
on ground not owned by the insured in fee simple.” After the fire, 
the company refused to pay because it was discovered then that 
the bungalow had been erected not on Mrs. Hall’s lot, but, by mis- 
_take, on an adjoining lot, belonging to another person. Neither 
Mrs. Hall nor the insurance company knew this when the insur- 
ance contract was closed. May she recover from the insurance 
company? 


A. Yes, by the weight of authority. This was a preliminary oral 

contract of present insurance, which a general agent of a fire insur- | 

/ance company has authority to make. Statutes called “Standard 
Policy Acts,” in about one half the states prescribe the form to be 
used in writing fire insurance. They do not prohibit oral contracts, 
but read into them the terms of the standard policy. The provi-- 
sion that the insured must own in fee simple the land on which the 
insured building stands is found in many standard policy acts. 
Most courts hold the insurance company may waive the violation 
of a provision even of the standard policy. Murphey v. Liverpool 
& London & Globe Insurance Co. Limited, of Liverpool, England, 
214 P. 695, 89 Okl. 207. Other courts say the insurance company 
cannot set aside by waiver an act of the legislature. Del Guidici 
v. Importers & Exporters Insurance Company of New York, 120 
A. 5, 98 N.J.Law, 435. 

Assuming the company has power to waive, did it do so by clos- 
ing a contract without requiring the usual form of application and 
without making any inquiries of Mrs. Hall? “Yes” is the answer 
of most recent decisions. Mrs. Hall had an insurable interest in 
the bungalow and she was innocent of an intention to deceive. 
Failure of the insurance company to inquire should not impair her 
rights. The minority of courts hold the essential elements of waiv- 
er are not present. Waiver requires an intention to waive, mani- 
fested by some overt act, combined with knowledge of the material 
facts. There was an act of waiver when the agent closed the insur- 
ance contract without inquiry. But, as to knowledge, these courts 
require actual knowledge, saying the company cannot waive what 
it does not know. In this view, recovery would be denied Mrs. 
Hall. Other courts hold the applicant is bound by the provisions 
of the policy, where one is issued and delivered to him. Many 
courts say failure to inquire supplies the place of knowledge and 
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constitutes waiver when joined to an act of waiver. According to 
the tendency of most courts, recovery would be allowed. 


Gregerson v. Phenix Fire Insurance Company, 170 P. 331, 99 Wash. 639, L. 
R.A.1918E, 521. 3 
North River Insurance Co. v. Sanguinetti, 298 P. 922, 38 Ariz. 221. 6 
mein Lieang Life Insurance Co., 157 S.H. 33, 110 W.Va. 73; 17 Va.Law 
ey. : 
Hicks v. British America Assurance Company, 56 N.E. 743, 162 N.Y. 284, 48 
L.R.A, 424, 


(d) Estoppel to Set Up a Breach of the Policy 


Q. 20. Anderson, a resident of New York City, applied to the Re- 
liance Insurance Company of Richmond, Va., for liability insurance 
in the sum of $5,000 on his car. Though Anderson told the insur- 
ance agent he had another liability policy on his car, which was 
prohibited by a clause in the policy of the Reliance Insurance Com- 
pany, the agent did not endorse permission for the other insurance 
on the policy, as required. Another clause read: “No officer, 
agent or other representative of the Company shall have power to 
waive any provision of this policy, except such as by the terms of 
this policy may be the subject of agreement endorsed hereon or 
added hereto.” The insurance agent was authorized to write the 
insurance. His instructions. were to send policies to the home of- 
fice for notation of all endorsements. No endorsement was ever 
made on the policy. Assuming that the contract had been written 
in accordance with his instructions, Anderson put the policy in his 
safe, without reading it or observing the provision that, unless per- 
mitted by endorsement on the policy, the company would not be 
liable if there was other insurance on the car. Later, in a collision 
with another car, Anderson incurs a liability of $3,500. He retains 
you to represent him. What action would you take? 


A. Sue in the federal equity court for reformation of the policy 
and for recovery on the policy as reformed. Most state courts 
award judgment for the insured where the insurance agent deliv- 
ered a policy to the insured, knowing at that time facts constitut- 
ing a breach of its provisions. These courts hold that the company 
is estopped, under the circumstances, to set up the breach of the 
provision against other insurance. An agent authorized to write 
property insurance usually has power to waive the provision re- 
quiring waivers to be endorsed on the policy. Anderson, the in- 
sured, was not charged with knowledge of the secret instructions 
issued to the insurance agent, requiring him to send policies to the 
home office for notations of waivers. 

BaAL.PRoB.LAwW (2p ED.)—38 
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The federal courts, on the other hand, deny recovery to the in- 
sured at law, holding that he is presumed to have read the policy 
and is bound by its provisions. If the insured sued at law in a 
state court, probably he would recover. But, when suit was filed, 
the insurance company would remove the case to a federal court, 
which would apply the parol evidence rule, exclude proof that An- 
derson told the agent of the other policy, and the company would 
prevail. Removal to a federal court would be warranted in this 
case because of diversity of citizenship, as between the insured and 
the company, and the proper jurisdictional amount is involved. 
The rule of the federal courts excluding parol waivers is not ap- 
plied in a suit in equity for reformation. Anderson should be ad- 
vised to file suit in the federal equity court for reformation of the 
policy. Probably he would prevail, because the federal courts are 
inclined to be liberal in granting reformation where the parties did 
not put the waiver in the form required by the policy. 


German Insurance Co. of Freeport, Ill., v. Shader, 98 N.W. 972, 68 Neb. 1, 
60 L.R.A. 918. 

Phenix Ins. Co. v. Grove, 74 N.E. 141, 215 Wl. 299, 25 L.R.A.(N.S.) 1. 

Northern Assurance Co. of London y. Grand View Building Ass’n, 22 S.Ct. 
138, 183 U.S. 308, 46 L.Ed. 218. 

Forkner vy. Twin City Fire Ins. Co. (C.C.A.6th) 19 F.(2d) 419. 

Mistake of soliciting agent in failing to deliver full coverage automobile 
policy as mistake of insurer, 8 Minn.Law Rev. 621. 

Vance, ‘‘Waiver and Estoppel in Insurance Law,” 34 Yale Law J. 834. 


SECTION 9.—MORTGAGOR AND MORTGAGEE 


Q. 21. Moore owned a bungalow and a lot worth $15,000, the 
land alone being worth $8,000. He mortgaged the property to Mee, 
for $8,000. The mortgage required Moore to keep the bungalow 
insured for the benefit of the mortgagee, against loss by fire. 
Moore insured the bungalow for $6,000. The policy contained a 
clause: “It shall be optional with this company to repair the 
property damaged, on giving notice within 60 days after receipt of 
proof of loss.” The policy also contained the standard mortgagee 
clause, reading in part: “Loss, if any, payable to Mee, as mortga- 
gee, as his interest may appear, and this insurance as to the inter- 
est of the mortgagee only therein shall not be invalidated by any 
act or neglect of the mortgagor or owner of the within described 
property.” The bungalow was damaged by fire on June 1. Moore 
filed proof of loss the following day. Several days afterwards an 
appraisal was made between Moore and the representatives of the 
insurance company. They agreed that the bungalow was damaged 
to the extent of $4,000. Mee knew nothing of the appraisal. On 

Bau.Pros.Law (2p ED.) 
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June 10, without advising the insurance company, Moore made a 
contract with a builder to repair the bungalow for $3,500. He as- 
signed his interest in the fire insurance policy to the builder, to 
cover the cost of rebuilding. The insurance company did not give 
notice of intention to rebuild. When the repairs were complete, 
on August 2, the insurance company paid the builder $3,500. Up- 
on learning the facts, Mee sued the insurance company. (1) May 
he recover? (2) If so, to what extent? 


A. (1) No, by the weight of authority. The standard mortgagee 
clause creates a separate contract of insurance between the insur- 
ance company and Mee, the mortgagee. It cuts off any defense the 
company might otherwise have against him, based on any act of 
Moore, the mortgagor. As the mortgagee was not a party to the 
appraisal, he is not bound by the act of the mortgagor in agreeing 
with the insurance company on the extent of the loss. Some courts 
hold that the insurance contract is one strictly of indemnity. By 
this view as the property has been fully restored, the mortgagee 
could not recover anything because he could not prove he had sus- 
tainéd any loss. On the other hand, many American courts are 
inclined to regard the insurance contract as an unqualified prom- 
ise to pay on the happening of loss, and hold that the mortgagee 
is entitled to the security of the property in its original, unimpair- 
ed condition. These courts grant recovery to the mortgagee 
though the mortgagor restored the property, or though the prop- 
erty, immediately after the fire, is ample security for the debt. 
This fixes the right of the mortgagee to recover as of the time of 
the fire. 

But Moore’s policy gave the insurance company the option either 
to pay or to rebuild the property at any time within sixty days aft- 
er the service of proof of loss, that is, until August 2. Until the 
company elected, the mortgagee could not have recovered from the 
insurance company. But by August 2 the property had been fully 
restored, and the mortgagee could not prove a loss. Moore made 
the contract to rebuild on June 10 without the knowledge of the 
“insurance company. Consequently he did not thereby bind the 
company to an election to rebuild. Mee has no right to receive 
indemnity at a time when he has not sustained any loss. 

Savarese v. Ohio Farmers’ Ins. Co. of Le Roy, Ohio, 182 N.E. 665, 260 N.Y. 
45, 91 A.L.R. 1841 (decided in favor of the mortgagee under a New York 


statute, which gave the mortgagee the option to repair or apply the in- 


surance money on the mortgage debt). 3 ; 
Ramsdell v. Insurance Co. of North America, 221 N.W. 654, 197 Wis. 136. 
Beaver Falls Bldg. & Loan Ass’n y. Allemania Fire Ins. Co., 157 A. 616, 305 


Pa. 290. 
18 Cornell Law Q. 601. 
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SECTION 10.—VENDOR AND VENDEE 


Q. 22. Smith insured his cottage for $5,000, its full value. The 
cottage and the land on which it stood were worth $10,000. The 
policy provided that it would be void “if any change, other than by 
. the death of the insured, take place in the interest, title or possession 
of the subject of the insurance.” Another clause provided that the 
policy was to be void “if the interest of the insured be other than 
unconditional and sole ownership.” Later, Smith made a contract 
to sell the cottage and the land to Briggs for $10,000. Briggs paid 
Smith $2,000 at the time. The balance was to be paid sixty days lat- 
er, when a deed and possession were to be given to Briggs. One 
month after the contract was executed, an accidental fire destroyed 
the cottage. What are the rights of the parties? 


A. Most courts hold that the making of an executory contract 
of sale constitutes the vendee, in equity, the owner of the prop- 
erty. He is entitled to any increase in value, and must likewise 
bear damage to or loss of the property meanwhile. Other courts 
regard the vendor’s agreement as a promise to convey the prop- 
erty unimpaired. The fire makes performance of the vendor’s 
promise impossible. Therefore, the vendor cannot demand per- 
formance from the vendee and the sale is “off.” This rule casts the 
burden of loss on the vendor. A third view imposes the loss on 
the party in possession, whether vendor or vendee. By the ma- 
jority rule, the vendee must pay the full purchase price, notwith- 
standing the fire. To prevent unjust enrichment by the vendor, 
the American courts give the vendee the benefit of the vendor’s 
insurance policy on the property. 

Briggs would be obligated to pay Smith $10,000, even though the 
cottage was burned. He would be entitled to deduct $5,000, the 
amount of Smith’s fire insurance on the cottage, and $2,000, the 
sum he had already paid on the purchase price, leaving a balance 
due from Briggs of $3,000. 

' This assumes the vendor’s fire insurance policy is valid. The 
policy would not be avoided by the clause prohibiting “change of 
interest.” By the weight of authority, an executory contract of 
sale, without conveyance of title or change of possession, is not 
such a “change of interest” as defeats the insurance. But most 
courts hold the vendor is not the “unconditional and sole owner,” 
after the executory contract. Especially where there has been a 
transfer of possession to the vendee. Therefore, the executory con- 
tract of sale would violate the “sole ownership” clause, and as the 
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vendor could not recover on his policy the vendee could get nothing 
on it either. The executory contract does give the vendee an insur- 
able interest in the property, and he becomes “the unconditional and 
‘sole owner.” He could have insured his own interest in the cot- 
tage under a policy containing this clause. 


Brownell v. Board of Education of Inside Tax Dist. of City of Saratoga 
Springs, 146 N.E. 630, 239 N.Y. 369, 37 A.L.R. 1319. 

Phinizy v. Guernsey, 36 S.E. 796, 111 Ga. 346, 50 L.R.A. 680, 78 Am.St.Rep. 
207. 

Evans v. London Assur. Corp., 151 A. 613, 107 N.J.Law, 183. 

First National Bank of Wagener, S. C., v. Glenns Falls Ins. Co. (C.C.A.4th) 
27 F.(2d) 64. 

Simpson, “Legislative Changes in the Law of Equitable Conversion by Con- 
tract,” 44 Yale Law J. 754, 759. 


SECTION 11—MURDER OF THE INSURED BY THE 
BENEFICIARY 


Q. 23. The Pelican Insurance Company wrote a policy of insur- 
ance on the life of Mrs. Bliss, upon the application of her husband, 
James Bliss, named as beneficiary. He paid all the premiums. Sev- 
eral years afterwards, Bliss murdered his wife in a sudden fit of 
jealous rage because she entered suit against him for divorce. He 
was convicted of murder and executed. They had no children and 
no other relatives. They left no unpaid debts. (1) May there be 
a recovery on the policy? (2) If so, by whom? — 


A. (1) Yes. (2) Possibly by the state on the principle of escheat 
if a statute provides for it. 

The life insurance contract does not contemplate payment by the 
insurance company to the beneficiary where the insured is deliber- 
ately killed by the beneficiary. Therefore, as the convicted mur- 
derer of his wife, the husband’s claim under the policy is barred. 
Whether his motive was to get the insurance money or not is im- 
material, provided Bliss did not take out the insurance with the 
intention, formed at that time, of murdering his wife. If he insured 
her life with that intention, the company would not be required to 
pay when he carried out his intention later on. But, though the 
murderer-beneficiary cannot take, this does not mean that the insur- 
ance company is excused from payment. As no alternative benefici- 
ary was named in the policy, who may recover depends on whether 
the policy was the property of the beneficiary or of the insured. As 
beneficiary, Bliss took out the insurance; nevertheless, he will not 
be allowed to recover because he is the murderer of his wife, the in- 
sured, In such cases, where the beneficiary cannot take, a resulting 
trust to the estate of the insured is worked out. But the wife was 
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not a party to the contract and supplied no part of the consideration. 
Bliss took out the insurance and paid all the premiums. A result- 
ing trust to the estate of the wife could not ordinarily be estab- 
lished. Even if the estate of the wife were allowed to recover, 
then Bliss, the husband, would receive the money anyway, because 
there are no creditors and he is the only living relative of his wife. 
Consequently, he is the sole distributee of her estate. Faced with 
this issue, some courts excuse the insurance company from pay- 
ing anyone, rather than allow the murderous husband to take. 
Other courts say “the law must take its course” and hold that re- 
covery by the administrator of the wife will not be denied because 
the wicked beneficiary, under the statutes of descent and distribu- 
tion, is the sole distributee. It has been contended that the state 
should recover on the principle of escheat, but that would be doubt- 
ful in the absence of an enabling statute. 

Assume in this case that Bliss committed suicide immediately 
after deliberately killing his wife. He could not be convicted of 
murder. For that reason, it has been held that the insurance 
money would go to his estate. 


Slocum y. Metropolitan, Life Ins. Co., 189 N.E. 816, 245 Mass. 565, 27 A.L.R. 
1517. 

Sharpless v. Grand Lodge A. O. U. W., 159 N.W. 1086, 1385 Minn. 35, L.R.A. 
1917B, 670. 

State v. Phenix Mut. Life Ins. Co., 170 S.E. 909, 114 W.Va. 109, 91 A.L.R. 
1482, 1486 note; 2 Uni.of Chi.Law Rev. 148; 40 West Va.Law Q. 188; 18 
Minn.Law Rev. 599. 

“Acquisition of Property by Willfully Killing Another,” Wade, 49 Harv.Law 
Rev. 715, 742; 17 Minn.Law Rev. 759. 


SECTION 12.—CREDITORS VS. WIDOW 


Q. 24. Chalmers, a farmer, took out a certificate of insurance in 
the sum of $2,000 with the Friendly Knights, a fraternal order of 
which he was a member, payable to his mother. No power to 
change this designation was reserved. Upon his marriage several 
years later, Chalmers notified the Friendly Knights that he had 
named his wife as beneficiary. His mother never consented to 
this change, and retained possession of the certificate. For sev- 
eral years before he died, Chalmers’ mother paid all assessments 
on the certificate. Twenty years later, Chalmers has failed to make 
a success of farming? He is insolvent. He has a wife and nine 
children. After he became insolvent, but without the knowledge 
of his creditors, Chalmers insured his life unde? a policy in the 
ordinary form, for $10,000, with the Reliance Insurance Company, 
naming his estate as beneficiary. The company was not advised 
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of his financial status. The policy has a cash surrender value. 
Power to change the designation of beneficiary was expressly re- 
served. Regularly, each year for three years, Chalmers paid the 
premiums himself,in cash. During his last illness, two days before 
his death, he advised the Reliance Insurance Company, in the re- 
quired form, that he had changed the designation of beneficiary to 
his wife. This was without consideration and was without her 
knowledge. Upon his death, a contest arose over the insurance 
money among his mother, his wife and his creditors. What are 
the rights of the parties? 


A. (1) The fraternal certificate is payable to the widow. No 
express power to change the designation of beneficiary was reserv- 
ed. Such reservation was not needed. By the nature cf the con- 
tract of fraternal insurance, it is generally held that the insured has 
the power to change the designation of beneficiary, though power 
to do so has not been reserved. In the ordinary life insurance po’ 
icy, to change the beneficiary, there must be an express reserva- 
tion of power. This distinction between the two classes of insur- 
ance contracts has been said to be not merely well settled, but a 
matter of common knowledge. Supreme Council of Royal Arca- 
num v. Behrend, 38 S.Ct. 522, 247 U.S. 394, 62 L.Ed. 1182, 1 A.L. 
R. 966. While the mother paid some of the assessments on the 
certificate, this gave her no right to continue as beneficiary and no 
lien on the certificate for such payments. The certificate was 
merely evidence of the contract of insurance to which she was not 
a party. Her claim for payments was a personal claim against the 
estate of her son. 

(2) The face value of the policy with the Reliance Insurance 
Company was payable to the widow, deducting the cash surrender 
value, which was payable to the creditors. Chalmers expressly re- 
served power to change the beneficiary in this contract of insurance. 
»He made the change as required by the policy. Prima facie the 
change was effective, and the widow would be entitled to all the 
insurance money. But the policy had a cash surrender value. It 
was property with a present value. Chalmers could have obtained 
this from the insurance company at the time he undertook to make 
the policy payable to his wife. He was insolvent, there was no 
consideration given for the change, which took place just before 
he died. It would be considered as made in fraud of his creditors. 
At the same time, the law is inclined to protect life insurance for 
the benefit of the widow and children from the claims of creditors. 
Most courts hold the husband and father of a family is under a 
moral obligation to make reasonable provision for them by in- 
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surance on his life. The amount of insurance in this case, $10,000, 
invested at prevailing rates, would hardly yield a sufficient return 
for the bare necessities of life. 

The widow did not know that Chalmers had insured his life, nor 
was she aware of the change in designation of beneficiary until aft- 
er it had been made. She could not be charged with fraud. The 
insurance was taken out after Chalmers became insolvent, but the 
creditors did not know of the insurance and had not loaned money 
in reliance on the policy. Therefore, the creditors would be enti- 
tled only to the value of the policy at the time Chalmers undertook 
to transfer it to his wife, that is, to the cash surrender value. Stat- 
utes in many states exempt from the claims of creditors all fra- 
ternal insurance and a part of ordinary life insurance payable to 
the widow and children of the insured. 

Central National Bank v. Hume, 9 S.Ct. 41, 128 U.S. 195, 32 L.Ed. 370. 

Ross y. Minnesota Mutual Life Ins. Co., 191 N.W. 428,154 Minn. 186, 31 A. 
L.R. 46; annotation in 31 A.L.R. 51, Right of insolvent to insure life for 
benefit of relatives. 

aR Assur. Soc. of United States v. Hitchcock, 258 N.W. 214, 270 


—- 


SECTION 13.—-SUBROGATION 


(a) Accident and Property Insurance 


Q. 25. Fuller has an accident insurance policy for $1,000 and also 
carries collision insurance on his car for $2,000, its full value. 
While crossing the railroad track, he is struck by the express of 
the P. & A. R. R. Co., seriously injured and his car wrecked. Both 
insurance companies paid Fuller the full amount named in their 
policies. Immediately after the accident, a representative of an- 
other automobile insurance company agreed to pay Fuller $100 - 
for an exclusive photograph of the wrecked car, to be used in their 
advertising campaign. Later, not knowing that he carried insur: 
ance, the Railroad Company settled with Fuller, for $1,000 for the 
personal injury, and $2,000 for the property damage, taking a sepa- 
rate release for each payment. Assuming that you represent both 
insurance companies, what action would you take in their behalf? 


A. Sue Fuller on behalf of the automobile insurance company 
and. recover $2,000, on the principle of subrogation. Advise the ac- 
cident insurance company they must take the loss without subro- 
gation. 

Subrogation is the substitution, to prevent unjust enrichment, 
of one person, who has paid a loss in full, to certain rights, growing 
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out of the loss of another person whom he has paid. Where the 
insurance company pays the insured in full, it succeeds to his rights 
against the tort feasor who caused the loss, and also to the insured’s 
contract rights arising directly out of the loss. Subrogation does 
not apply to life or personal accident insurance. No exact valua- 
tion can be placed on human life or limb. Therefore, there is no 
unjust enrichment, even though a recovery be permitted both from 
the tort feasor and from the life or accident insurance company. 

The automobile insurance company, on paying the property loss 
in full, is entitled to be subrogated to Fuller’s rights against the 
R. R. Co. As the R. R. Co. paid Fuller not knowing he carried 
insurance, it cannot be compelled to pay again. Fuller received 
$2,000 from the automobile insurance company, and $2,000 from 
the railroad company for the loss of a car worth $2,000. He is lia- 
ble to the insurance company, which may recover from him the 
sum of $2,000. This transfers the burden of loss of the car ulti- 
mately to the R. R. Co., a tort-feasor. The money to be paid for 
the photograph was recovered upon a collateral right in contract, 
not arising directly out of the loss. Neither insurance company 
is entitled to Subrogation with respect to it. 


Gatzweiler v. Milwaukee Electric R. & Light Co., 116 N.W. 633, 136 Wis. 34, 
18 L.R.A.(N.S.) 211, 128 Am.St.Rep. 1057, 16 Ann.Cas, 633. 
Ocean Accident & Guarantee Corp. v. Hooker Electrochemical Co., 147 N.E. 


351, 240 N.Y. 37. 
~ Connecticut Mut. Life Ins. Co. vy. New York & N. H. Ry. Co., 25 Conn. 265, 


65 Am.Dec. 571. 
Langmaid, “Recent Subrogation Problems,” 47 Harv.Law Rev. 976, 987. 


SECTION 14.—LIABILITY IN TORT FOR DELAY IN ACT- 
ING ON APPLICATION 


Q. 26. Arnould, a wealthy young farmer, in excellent health, (1) . 
filed an application for a policy on his life, in the sum of $5,000, 
with Adams, agent for the Charter Oak Insurance Co., accompanied 
by $25 in cash, (2) the first premium. The application contained 
a provision that the company would incur no liability (3) until the 
application had been received and approved at the home office, and 
a policy issued and delivered during the lifetime of the applicant, 
while he was in good health. Arnould passed the physical exam- 
ination. Adams carelessly left the application, the medical report 
and the money in his office for about six weeks (4) while he was 
on a hunting trip. When he came back, he learned that Arnould 
had been accidentally drowned the day before. Arnould’s widow, 
(5) designated as beneficiary in the application, consults you re- 
garding the case. What action would you take? 
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A. Advise her to take out administration on the estate of her de- 
ceased husband and, as administratrix, sue the insurance company 
in tort in a jurisdiction imposing a duty on the insurance company 
to act promptly on applications for life insurance. 

Under the usual rule, there is no contract between Arnould and 
the insurance company. But during the past twenty-five years, a 
number of courts have found that an insurance company is under 
a duty to act promptly on applications for life and some forms of 
property insurance. Approximately fifteen state courts and one 
Federal Circuit Court of Appeals have held that failure to comply 
with this duty makes the company liable in tort. Liability has been 
denied in approximately seven states and by one Federal district 
court. Recently, the tendency seems to be to deny recovery in 
tort. Among the reasons given in support of liability are: The in- 
surance agent is under a duty to use due care in forwarding the 
application promptly; the company’s failure to reject within a rea- 
sonable time constitutes acceptance; the conduct of the company 
has. misled the applicant; retention of the premium amounts to 
acceptance of the application; the insurance company’s franchise 
imposes the duty of acting promptly on applications, and the com- 
pany should accept all qualified applicants. Most courts imposing 
liability agree that (2) the first premium must have been paid, (5) 
that the administrator of the applicant, not the beneficiary, is the 
proper party to sue the insurance company, and (4) that a delay 
exceeding approximately one month is evidence of negligence. In 
this case Arnould was a good risk (1) financially and physically. 
Probably he would have been accepted. The attempt of insurance 
companies to defeat liability in tort (3) by inserting protective 
clauses in applications has apparently failed. 


Duffie v. Bankers’ Life Ass’n of Des Moines, 139 N.W. 1087, 160 Iowa, 19, 46 
L.R.A.(N.S.) 25. 

Munger v. Hquitable Life Assur. Soc. of the United States (D.C.Mo.) 2 F. 
Supp. 914. 

Schliep v. Commercial Masualty Ins. Co., 254 N.W. 618, 191 Minn. 479. 

Stark v. Pioneer Casualty Co., 34 P.(2d) 731, 139 Cal.App. 577. 

Prosser, “Delay in Acting on an Application for Insurance” (1935), 8 U. 
of Chi.Law Rev. 39. 


SECTION 15.—MEASURE OF RECOVERY 


Q. 27. Cooley insured his frame grocery store and stock of 
groceries for $7,500 against fire loss or damage. The policy al- 
lotted $5,000 to the store, and $2,500 to the stock. Cooley had paid 
$8,000 for the store building and the land several years before. The 
store could have been rebuilt for $4,500, and if removed it would 
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have been worth about $1,000. The stock cost Cooley $3,000 
wholesale; he could have sold it for $4,000 retail. Fire damaged 
the store, a portion of which was left standing. Part of the stock 
was ruined by water thrown on the building by firemen to ex- 
tinguish the fire. The remainder was stolen when firemen moved 
it out of the building in an effort to save it. The portion of the 

\ store left standing could reasonably have been used in rebuilding, 
and Cooley made application for a permit to rebuild. Permission 
was refused because a local ordinance, adopted after the policy was 
written, prohibited the reconstruction of any frame building in the 
zone where the store was situated. It would cost $250 to remove 
the standing portion, and the building material would sell for $750. 
Cooley was compelled to tear down the standing portion and re- 
build completely. Before he could do so his business was inter- 
rupted, and he lost a profit of $1,000. How much may he recover 
on these items under the fire policy? 


A. $4,500 on the building, and $2,500 on the stock, in the ab- 
sence of express provisions in the policy restricting liability to 
different sums. 

(1) The loss on the store is partial in fact, but the ordinance 
preventing reconstruction of frame buildings makes it a total loss. 
It is common knowledge that the erection of buildings is regulated 

_ by statutes and ordinances, which are subject to change. This 
must have been in the. contemplation of the insurance company 
when it wrote the policy of fire insurance. Therefore, the com- 
pany is liable as if the store were a total loss. This rule applies, 
though the ordinance was adopted after the policy was written. 
The policy was an “open” one, no valuation being placed on the 
store. To recover $5,000 or any other amount, Cooley must prove 
the value of the store at the time of the fire. The sum named in 
the fire policy is the upper limit, not the measure of his recov- 
ery. To determine the cash value of the store, as it stood on the 
land at the time of the fire, the jury may consider the original cost 
of the building, what it would cost to rebuild, the rental value, the 

~ value of the building if removed, and what the land and building 
would bring in the market, deducting the value of the land. The 
value of what remains of the store ($750) over and above the cost 
of removing it ($250) is $500. This must be deducted from the 
amount of recovery, because on payment as for a total loss the in- 
surance company is entitled to the debris of the building. Cooley 
cannot recover for a total loss and sell part of the building, too. 
There can be no recovery for a loss of profits, though caused 
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by the fire, unless the policy expressly includes loss of profits in the 
coverage. The policy is on the building as a structure. In the 
event of a total loss the tendency is to accept the amount of the 
insurance named in the policy as the value of the property, where 
there was no fraudulent overvaluation. A finding for Cooley in 
the amount of $5,000 would probably not be disturbed, deducting 
$500, the value net of the part of the building left standing. In 
the usual form of fire policy, the Insurance Company is given the 
option to pay the loss or rebuild. 
(2) Stock ruined by water or stolen during a fire is considered 
a “fire loss.” This establishes the liability of the company on the 
policy for the loss of the stock. But to fix the extent of lia- 
bility, the value of the stock at the time of the fire must be proved 
by Cooley. The measure of his recovery is the price at which, as 
a retail dealer, he could have bought the goods wholesale. This is 
the loss to him, not the price at which he could have sold the 
goods at retail, which includes his profit. He may recover the 
full amount of the insurance on the stock, $2,500, as this is less 
than $3,000, which he paid for it. 
Reese Fire Insurance Company v. Heflin, 60 S.W. 393, 22 Ky.Law Rep. 
Larkin v. Glens Falls Insurance Company, 83 N.W. 409, 80 Minn. 527, 81 Am. 


St.Rep. 286. 
Mee Ey v. Newark Fire Ins. Co., 159 N.B. 902, 247 N.Y. 176, 56 A.L.R. 


Farmers’ & Merchants’ Ins. Co. v. Cuff, 116 P. 435, 29 OkL 106, 85 LR.A. 
(N.S.) 892. 
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SECTION 1.—THEORIES OF THE NATURE OF A 
MORTGAGE 


Q.1. M, as security for a loan from E, gave to E a deed of M’s 
farm, Blackacre, with a stipulation in the deed that it was to be 
void if M repaid the loan on a certain date. M failed to pay at 
the specified time and E brought an action against M to obtain 
possession of Blackacre. May he recover? 


A. The American cases on the mortgagee’s right to possession 
reach three divergent results which correspond, in the main, to 
the orthodox classification of the theories of the nature of a mort- 
gage. This divergence in result as to the right to possession is 
the chief difference among these theories. These theories are the 
common law or title theory, the lien theory and the intermediate 
or hybrid theory. The early common-law mortgage was in the 
form of a deed conveying title to the mortgagee, subject to a 
condition subsequent, namely, the payment of the debt at a 
specified time called “the law day.” If the condition was not per- 
formed the mortgagee’s title at law became absolute, although 
equity, looking on the transaction as one intended merely to give 
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security, intervened and allowed redemption by payment after the 
law day. On this theory the mortgagee was entitled to ‘posses- 
sion forthwith on the execution of the mortgage and the mort- 
gagor, if left in possession, was treated as no better than a tenant at 
sufferance. 

On the lien theory, even though the mortgage be in the form 
of a deed conveying title, the mortgagor was regarded as re- 
taining legal title and the mortgagee got only a legal lien upon 
the property which gave no right to possession prior to foreclosure. 
The “intermediate” view gave the mortgagee the right to posses- 
sion on or after default. On this view it is not clear in the cases 
whether there is any connection between “title” or “lien” and the 
right to possession. Obviously there need be none, nor for that 
matter on the first two. The only real point at issue is when and 
whether the mortgagee has the right to possession. 

Doe ex dem. Roby v. Maisey, 8 Barn. & C. 767, 

Jamieson v. Bruce, 6 Gill. & J.(Md.) 72,26 Am.Dec. 557. 

Mundy v. Monroe, 1 Mich. 68. 

Runyan v. Mersereau, 11 Johns.(N.Y.) 534, 6 Am.Dec. 393. 

Phyfe v. Riley, 15 Wend.(N.Y.) 248, 30 Am.Dec, 55. : 

Walsh, 9 N.Y.U.Law Q.Rev. 297 (1932), “The Lien Theory of Mortgages in 
the United States.” 

Chaplin, “The Story of Mortgage Law,” 4 Harv.L.Rev. 1. 

Durfee, “The Lien Theory of the Mortgage—Two Crucial SEU as 11 
Mich.L.Rev. 495; Gavit, 15 Minn.Law Rev. 147. 

MacChesney and Leesman, ‘‘Mortgages, etc.,” 31 Ill.Law Rev. oa 290. 

Sturges and Clark, “Legal Theory and Real Property Mortgages,” 37 Yale 
Law J. 691 (1928). 

A discussion of the too great emphasis often placed on the title or the lien 
concept is found in several book reviews of Walsh’s Treatise on Mortgages; 
McDougal, 44 Yale Law J. 1278; Barnard, 48 Harv.Law Rev. 701; Lloyd, 
83 U.Pa.Law Rev. 392; Glenn, 21 Va.Law Rev. 595. 


For criticism of the mechanical use of the tithe concept in Sales, see Sales, 
infra, Introductory Note. 


Q.2. M, a mortgagor, a month after the mortgage debt was 
due, tendered the amount then owed to E, the mortgagee, who 
refused it. The tender was not kept good either by depositing 
the amount in a bank in the name of E or doing anything else. 
E now brings an action to foreclose the mortgage. Was the mort- 
gage discharged by the tender? 


A. Tender before the due date has no effect upon the mortgage. 
Tender on the due date discharges the mortgage. In title states 
this was necessary to prevent forfeiture of the mortgagor’s in- 
terest at law. Although the same necessity does not exist in lien 
jurisdictions, the same rule is generally followed. A tender after 
the law day had no effect in title states because the forfeiture was 
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already complete. In lien states, because there is no forfeiture ta 
prevent and therefore the reason for distinguishing between tender 
on and tender after the law day does not exist, many courts hold 
that the mortgage is discharged even though the tender is not Kept 
good. 

Today courts should not be influenced on this point by the techni- 
cal differences between lien and title theories; there should be 
the same rule in both. Further, there seems scant reason to dis- 
tinguish between tender on and tender after the law day. To 
discharge the mortgage is a forfeiture pro tanto of the mortgagee’s 
interest which seems unjustified unless the tender is kept good. 
There is authority that the refusal of tender must be wilful. 
Further, even though the mortgagee may be barred from fore- 
closing, the mortgagor will have to pay before he can have the 
mortgage canceled of record. 


Pyross v. Fraser, 64 S.H. 407, 82 S.C. 498, 23 L.R.A.(N.S.) 403, 129 Am.St. 
Rep. 901, 17 Ann.Cas. 150. 
Murray vy O’Brien, 105 P. 840, 56 Wash. 361, 28 L.R.A.(N.S.) 998. 
Crain v. McGoon, 86 Ill. 431, 29 Am.Rep. 37. 
Hayward vy. Chase, 148 N.W. 214, 181 Mich. 614. 
Renard v. Clink, 51 N.W. 692, 91 Mich. 1, 80 Am.St.Rep. 458. 
\ 


Q. 3. M conveyed land to E, “and to his successors and assigns 
forever,” as security for a debt. E is dead, and the debt is overdue 
and unpaid. May X, the administrator of E’s estate, foreclose the 
mortgage? 


A. Since the word “heirs” was not used, under technical com- 
mon-law rules FE, got only a life interest as security, and consequent- 
ly, on E’s death, there was no mortgage left for X to foreclose. In 
some title states, the omission of technical words of inheritance is 
regarded as immaterial, if the intention is to transfer a fee. In lien 
jurisdictions, such words of inheritance are unnecessary. As noted 
in Question 1, any distinction between lien and title states seems 
no longer necessary or desirable on a point of this sort. 


Allendorff v. Gaugengigl, 16 N.E. 283, 146 Mass, 542. 
Brown v. National Bank, 6 N.E. 648, 44 Ohio St. 269. 
Bredenberg y. Landrum, 10 8.B. 956, 32 8.C. 215. 


Q. 4. E conveyed Blackacre to M, who had no other property, 
in consideration of M promising to pay a certain price to E. M 
then gave a mortgage of Blackacre to E as security for the pay- 
ment of the price. Nothing was said about possession of the land, 
but it was orally agreed that M would make his payment out of the 
income he would derive from Blackacre. Before default by M, 
could E successfully maintain ejectment? 
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A. No. Even in those states where the mortgagee is entitled 
to possession before default, if the mortgagee makes either an oral 
or written agreement that the mortgagor may stay in possession, 
he cannot maintain ejectment. Further such an agreement may 
be inferred from the circumstances of the case. So here where M 
was to pay out of the profits of the mortgaged property, E can- 
not maintain ejectment since M must have possession to receive 
an income. 


Wales vy. Mellen, 1 Gray (Mass.) 512. 
Trimm y. Marsh, 54 N.Y. 599, 13 Am.Rep. 623. 
Bradfield v. Hale, 65 N.H. 1008, 67 Ohio St. 316. 


Q.5. In a jurisdiction where the lien theory is applied to mort- 
gages of real estate, M mortgaged a chattel to E to secure pay- 
ment of a debt. M defaulted, and E brought an action of replevin 
to obtain possession of the mortgaged property. May he recover? 


A. Yes. Jurisdictions giving the mortgagee of real property 
the right to possession at once or on default give a chattel mort- 
gagee a similar right. But most jurisdictions which refuse a real 
property mortgagee possession before foreclosure (i. e., the lien 
theory states) give the chattel mortgagee the right to immediate 
possession. The reason for the difference seems to be in the rules 
of fraudulent conveyances which applied to retention of pos- 
session in the case of chattels. A chattel mortgagee ordinarily 
must take possession or, in lieu of so doing, record his mortgage 
to make it good against third parties. 


Randall v. Persons, 60 N.W. 898, 42 Neb. 608. 
Noyes v. Wyckoff, 30 Hun (N.Y.) 466. 


SECTION 2.—EQUITABLE MORTGAGE 


Q. 6. M borrowed money from E, and at the time executed what 
purported to be a mortgage conveyance of Blackacre to secure E. 
The conveyance was defective, because of the lack of witnesses and 
aseal, Has E any security interest in Blackacre? 


A. An agreement to mortgage real property gives rise almost 
everywhere to an equitable mortgage, as a consequence of the right 
to specific performance, or possibly some broader ground of fair- 
ness and justice. On the familiar doctrine that a defective deed 
may be construed as an agreement to convey, the case put would 
be held to be an agreement to give a mortgage, which would cre- 
ate an equitable mortgage on Blackacre. 


Bullock v. Whipp, 2 A. 309, 15 R.I. 195. 
Bryce v. Massey, 14 S.B. 768, 35 S.C. 127. 
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i Q.7. M borrowed money from E, and deposited with him the 
title deeds to his farm; it being intended that the deposit should 
be for E’s security. Has E an equitable mortgage? 


A. No. In England the deposit of title deeds to land is held 
to be evidence of an agreement to create a mortgage, not, as might 
be supposed, of the deeds, but of the land itself, and is sufficient 
part performance to take the agreement out of the statute of frauds. 
The result is an equitable mortgage in the depositary. The only 
justification of this doctrine is the importance of such documents 
in England. In the United States that reason is not present, and 
the courts generally hold that, even though an agreement might 
be inferred, it would be in violation of the statute of frauds, or con- 
trary to the policy of the recording acts to enforce it. 


Ex parte Whitbread, 19 Ves. 209. 

Bloomfield State Bank vy. Miller, 75 N.W. 569, 55 Neb. 243, 251, 44 L.R.A. 
387, 70 Am.St.Rep. 381. 

In re Assignment of Snyder, 114 NeW. 615, 188 Iowa, 554, 555, 19 L.R.A. 
(N.S.) 206. 


Q. 8. M, being indebted to E, executed and delivered a writing 
in which he stated it was his intention that certain named real es- 
tate should “stand as security” for the payment of the obligation. 
On nonperformance by M, E brings an action to foreclose the mort- 
gage, which he claims was created by this writing. Will he suc- 
ceed? 


A. Yes; as a general rule such an agreement, which does not 
contemplate a legal mortgage being given in the future, and which, 
in title states, at least, falls short of the present creation of a legal 
mortgage, will be upheld in equity as creating a present equitable 
mortgage. In lien theory states, any properly executed instrument 
which indicates an intention that property shall stand as security 
might well be held to create a legal mortgage. 


Thomas v. Wisner, 180 P. 744, 66 Colo. 2438. 
Davis v. Clay, 2 Mo. 161. 
Donald v. Hewitt, 33 Ala. 5384, 73 Am.Dec. 431. 


Q.9. M borrowed money from E, and to secure its repayment 
executed an instrument which purported to give a mortgage on cer- 
tain property then owned by M, and also on “all, cows acquired 
by M at any time during the continuation of the indebtedness.” 
This instrument was recorded. M later acquired some cows, one 
of which was attached by C, a creditor of M, and another of which 
was sold by M to a purchaser P, for value without notice. What 
are E’s rights to the cows as against C and P? 
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A. Most courts would hold that E acquired an equitable mort- 
gage on the cows as soon as M acquired them, the description be- 
ing sufficiently definite. The theory adopted by these courts is 
that the mortgage, though inoperative as a conveyance, is operative 
as an executory agreement to mortgage, which attaches to the 
property when acquired. That mere inclusion of after-acquired 
property in the granting clause of the mortgage imports an agree- 
ment to give a mortgage on it, when acquired, seems doubtful. A 
few courts have attempted to place their decisions upon estoppel, 
an obviously fallacious ground, since there was no misrepresenta- 
tion. The doctrine of potential existence, of course, does not ap- 
ply. An extension of the reasoning in question No. 8, supra, would 
seem to be a more satisfactory basis. 

Apart from recording statutes, the general rule is that the equit- 
able mortgage so created is valid against attaching creditors al- 
though not against bona fide purchasers. It would seem, since 
there is no change of possession, that it should be either ab- 
solutely or presumptively fraudulent and void as against credi- 
tors. Further, recordation, which is in lieu of a change of pos- 
session in ordinary chattel mortgages, involves practical difficul- 
ties of search if applied to a mortgage of after acquired property. 
However, although there is authority to the contrary, it appears 
that the recording acts apply and recordation before acquisition is 
sufficient. 


Holroyd v. Marshall, 10 H.L.Cas. 191. 

Hickson Lumber Co. v. Gay Lumber Go. 63 S.B. 1045, 150 N.C. 282, al L.R.A. 
(N.S.) 843. 

Grape Creek Coal Co. v. Farmers’ Loan & Trust Co., 63 F. 891, 896, 12 
C.C.A. 350, 497. 

Chick vy. Nute, 57 N.E. 219, 176 Mass. 57. 

Rochester Distilling Co. v. Rasey, 37 N.E. 632, 142 N.Y. 570, 40 Am.St.Rep. 
635. 

Kribbs v. Alford, 24 N.E. 811, 120 N.Y. 519. 

Notes, 48 Harv.Law Rev. 474; 49 Harv.Law Rev. 947; 21 Ill.Law Rey. 781; 
10 N.Y.U.Law Q.Rev. 311; 9 Wis.Law Rev. 318. 


Q.10. M, a merchant, mortgaged his stock in trade to E. M 
reserved a power to sell any of the stock but it was provided that 
any future acquisitions should be subject to the mortgage. M 
was left in possession but E promptly recorded his mortgage. C, 
a creditor of M, levied execution on the stock. Should C prevail 
over E? 


A. Yes. Most states hold that a mortgage on a shifting stock 
of goods is void as a matter of law against creditors of the mort- 
gagor even though recorded. Ordinarily this is on the ground that 
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it is a fraud on them. There is some tendency to require fraud 
in fact to be proved in these cases. Further, if the proceeds of sales 
must be paid to the mortgagee or used in replenishing the ‘stock the 
mortgage will be upheld. Corporate mortgages, typically those of 
railroads covering equipment, since they are so well known and 
so necessary, are good as against creditors. 


Robinson v. Elliott, 22 L.Ed. 758, 22 Wall. 513. 
Central Trust’Co. v. Kneeland, 11 S.Ct. 357, 138 U.S. 414, 34 L.Ed. 1014. 
Donohue v.,\Campbell, 83 N.W. 469, 81 Minn. 107. 


Q. 11. M borrowed some money from E, and agreed in writing to 
sell, on or before the maturity of the debt, certain described. chat- 
tels and to repay the loan to E out of the proceeds. The instru- 
ment was recorded. Is a mortgage created? 


A. There should be no doubt that an equitable mortgage of the 
proceeds of the chattels would be created if the property were sold. 
Further, in order to insure that there will be proceeds (e. g., to 
prevent a gift), it seems that E, ought to have some present equita- 
ble interest in the property itself. However, the courts appear re- 
luctant to create such an interest, at least as against third parties. 
The case put is distinguishable from an agreement to pay or se- 
cure a creditor out of the proceeds of certain property, if the debtor 
should sell it. ‘ 


’ Britt v. Harrell, 10 S.B. 902, 105 N.C. 10. 
Cf. Riccard v. Prichard, 1 Jur.(N.S.) 750. 


'Q. 12. M, a debtor, gave his creditor, E, a power of attorney to 
sell and convey certain specific real property owned by M, in the 
event that the debt was not paid within a fixed time. Was a mort- 
gage created on the property? 


A. Giving a creditor power to take and hold possession and to 
receive the rents and profits until his debt is paid evinces an in- 
tention that the property shall be security, and an equitable mort- 
gage is created. So E should have an equitable lien in the case 


stated. 


Reed vy. Welsh, 11 Bush (Ky.) 450. 
Spooner vy. Sandilands, 1 Y. & C.C.C. 390. 
Brown v. Brown, 2 N.B. 233, 103 Ind. 23. 
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SECTION 3.—ABSOLUTE DEED AS MORTGAGE 


Q. 13. M, being indebted to E, executed to him a deed of land 
absolute on its face, which, it was orally agreed, should secure the 
payment of his indebtedness. M, offering to pay what he owed E, 
brings a bill to redeem the land. May he succeed? 


A. Yes; in a few jurisdictions parol evidence to prove that a 
deed absolute on its face was intended as a mortgage will be ad- 
mitted only on a showing of fraud, duress, mistake, or the like. 
The overwhelming weight of authority, however, imposes no such 
restriction on its introduction. Most courts say that the parol evi- . 
dence rule is not violated, and give various reasons, the most usu- 
al of which is that the evidence is admitted, not to vary the writ- 
ing, “but to show facts dehors the instrument creating an equity 
superior to its terms.” Some courts say there is a square excep- 
tion to the parol evidence rule, justified in mortgage cases be- 
cause of the danger that lenders, by reason of their strong econom- 
ic position, might force such conveyances from necessitous bor- 
rowers and so deprive them of property they once had. Practical- 
ly all courts hold that the statute of frauds is not violated; the 
reasons given being either that there is no transfer of any interest, 
but only a retention by the grantor of one, or that relief is being 
granted on a theory of restitutio in integrum. The grantor has the 
burden of proof, and most authorities require that he establish his 
case by clear and convincing evidence, some even requiring that 
there be no reasonable doubt left, although a few demand only a 
preponderance of the evidence. 


Williamson v. Rabon, 98 8S... 830, 177 N.C. 302, 

Woods v. Jensen, 62 P. 473, 180 Cal. 200, 203. 

Rinkel v. Lubke, 152 S.W. 81, 246 Mo. 377. 

Bennett v. Harrison, 132 N.W. 309, 115 Minn. 342, 844, 37 L.R.A.(N.S.) 
521. 

Annotation, L.R.A.1916B, 18 et seq. 


Q.14. A, desiring to purchase certain land from C, entered into 
an oral agreement with B, by which the latter paid the purchase 
price to C by way of loan to A. Conveyance by a deed absolute on 
its face was made by C to B, the oral understanding between A 
and B being that B should hold the title as security for the repay- 
ment of the loan. A, having tendered the amount due according 
to the oral agreement, and B refusing to accept the tender or con- 
vey title, A now brings a bill to redeem the property. May A suc- 
ceed? 
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A. Yes; if A with his own money had bought the land and had it 
conveyed to B, there would have been a resulting trust to A, the 
raising of which would not violate the statute of frauds, because it 
is created by operation of law. In substance here A is paying the 
purchase price with the borrowed money. If the jurisdiction where 
the land was located had abolished resulting trusts, A ought to fail. 
In such a case A would not be losing something he once had, but 
rather attempting to compel specific performance of an oral agree- 
ment for the conveyance of real property, and thus acquire an-in- 
terest he never had before. This would violate the statute of 
frauds, there being no sufficient part performance to take the agree- 
ment out of the statute. 


Logue’s Appeal, 104 Pa. 136. 
Bennett v. Harrison, 182 N.W. 309, 115 Minn. 342, 37 L.R.A.(N.S.) 521, 


semble. 
Cf. Widmayer vy. Warner, 182 N.Y.S. 629, 192 App.Div. 499, semble. 


Q. 15. M, being indebted to E for $1,000, conveyed Blackacre to 
E; it being agreed in writing that the land should be satisfaction 
of the obligation. At the same time they entered into a separate 
written agreement that M might repurchase Blackacre at some time 
within a year for $1,100. In this agreement it was stated that time 
was of the essence, and unless it was performed within the time 
fixed M should lose all rights under it. M failed to repurchase 
within the year, but two years later made a proper tender, which 
E refused. M now brings a bill to redeem Blackacre. May he 


succeed? 


A. Yes; if the transaction is a mortgage, the right to redemp- 
tion exists until cut off by foreclosure, and there is a continuing 
personal liability on M. If the agreement is really a sale with an 
agreement for repurchase, there is no redemption right after the 
time fixed for payment, and neither is there any continuing per- 
sonal liability. Whether it is one or the other depends fundamen- 
tally upon the intention of the parties. If there is an enforceable 
obligation upon M to repurchase, then most courts presume it to 
be a mortgage. If there is no such obligation, but only an option 
to repurchase, then, on the theory that, unless there is a debt to be 
secured, there can be no mortgage, such an agreement is generally 
held to be a conditional sale, although there are some authorities 
contra. Whether such a debt exists may appear in the written 
agreement. If not, it may be shown by parol evidence and the 
surrounding circumstances. The burden of proof is generally held 
to be upon oie one seeking to establish a mortgage, but the above 
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presumptions may shift the burden of going forward. In doubtful 
cases, an equity court will hold it to be a mortgage. 


L.R.A.1916B, 132 et seq. and 207 et seq. 

Earp v. Boothe, 24 Grat.(Va.) 368. 

Cf. Matthews v. Sheehan, 69 N.Y. 585. 

Morton y. Allen, 60 So. 866, 180 Ala. 279, L.R.A.1916B, 11. 
13 Tex.Law Rev. 241. 


SECTION 4.—CHATTEL MORTGAGE OR CONDITIONAL 
SALE OF FIXTURES 


Q. 16. M owned some real estate with a factory upon it. He 
bought some machinery from S, giving back a chattel mortgage of 
the machinery to secure payment of the purchase price. The mort- 
gage was recorded. M then attached the machinery to the proper- 
ty, so as to make it a fixture. He then sold the factory to P, who 
paid value and had no actual knowledge of the chattel mortgage. 
M having left for parts unknown, § now wants to recover the ma- 
chinery from P. May he do so? 

A. If the owner of land affixes a chattel to it agreeing with the 
chattel’s owner that it shall retain its character as personalty, the 
courts hold such an agreement to be effective. The courts also 
generally say that a chattel mortgage or conditional sale inferential- 
ly amounts to such an agreement. If so, and P had notice of S’s 
rights, he would take subject to them. There is a split in the 
authorities as to whether recording, as in the principal case, puts 
a purchaser on constructive notice of a chattel mortgage on fixtures. 
It should not because it is unreasonable to ask mortgagees or 
purchasers of realty to search the personal property records re- 
garding every article connected with a building which might have 
been sold separately. There should be a statutory provision re- 
quiring chattel mortgages of fixtures to be recorded as realty. 

In the analogous case involving conditional sales of chattels the 
cases, aside from statute, also prefer the later purchaser or mort- 
gagee, of the realty. Section 7 of the Uniform Conditional Sales 
Act, in addition to the provisions mentioned in Question 17, post, 
provides that even though the fixture may be severed without ma- 
terial injury the reservation of property is void as against subse- 
quent bona fide purchasers of the realty unless the conditional 
sales contract is filed as a realty record. 


Oakland Bank of Savings y. California Pressed Brick Co., 191 P. 524, 183 
Cal. 295. 

Kohler Co. y. Brasun, 226 N.Y.S. 60, 222 App.Div. 338. 

Davenport v. Shants, 43 Vt. 546. 

Schmidt v. Carrol, 231 N.W. 181, 201 Wis. 631. 

Bed Financial Corp. v. Greenblatt Construction Co., 184 N.B. 748, 261 
N.Y. 169. 
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Q. 17. M, the owner of Blackacre, mortgaged it to E. Later M 
contracted with K to have K erect an apartment house on the 
property. K purchased on conditional .sale from S certain chat- 
tels which he installed as fixtures in the building. M defaulted 
on his mortgage to E and K defaulted on his conditional sale con- 
tract with §. The question arises whether E or S is entitled to the 
fixtures, 


A. The general view is that a subsequent conditional seller of 
chattels which have become attached to land so as to become 
fixtures will prevail over a prior mortgagee of the land unless 
removal will seriously injure the land, although there were a few 
jurisdictions holding to the contrary. One state has held that 
there can be no removal if the security of the prior encumbrancer 
will be substantially damaged regardless of physical injury. This 
rule may be limited to mortgage loans for construction. Under 
either of these views the conditional vendor will have difficulty in 
protecting himself and is practically forced to do business on a 
cash basis. 

Section 7 of the Uniform Conditional Sales Act provides that if 

a fixture cannot be removed without material injury to the free- 
hold, a conditional vendor cannot remove it as against anyone 
who has not expressly consented to the reservation of title. Un- 
der this, “material injury” has been construed to mean physical 
injury to the premises. It has also been construed to mean that 
‘if the fixture is necessary to the building as a going concern it 
may not be removed, even though no physical damage would 
result. Section 7 of the Uniform Conditional Sales Act also pro- 
vides that where a contractor affixes goods to the realty of an- 
other, the latter is protected as against the conditional seller un- 
less the contract is filed as a realty record before affixation. 


Dauch vy. Ginsburg, 6 P.(2d) 952, 214 Cal. 540. 
MacLeod v. Satterthwait, 157 A. 670, 109 N.J.Hq. 414. 
Bank of America Nat. Ass’n v. La Reine Hotel Corp., 156 A. 28, 108 N.J.Eq. 


561. 
People’s Saving & Trust Co. v. Munsert, 249 N.W. 527, 250 N.W. 385, 212 


Wis. 449, 88 A.L.R. 1306. : | 
Detroit Steel Cooperage Co. y. Sistersville Brewing Co., 34 S.Ct. 753, 233 


U.S. 712, 58 L.Ed. 1166. 


SECTION 5.—THE OBLIGATION SECURED 


Q. 18. M contracted with E to support E during his natural life 
and to give him a decent burial at his death. M conveyed to Ea 
certain farm to secure the performance of his promise. M defaulted, 
and E brought a bill to foreclose what he claimed was a mortgage 
of the property to him. May he succeed? 
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A. Yes; a mortgage cannot exist, except as security for the per- 
formance of some obligation. Originally a money debt was deemed 
necessary. To-day it is clear that any legal obligation, even a con- 
tingent one, which can be reduced to some money equivalent, may 
be secured by a mortgage, as in the principal case. 

Cook v. Bartholomew, 22 A. 444, 60 Conn. 24, 13 L.R.A. 452, 


Q. 19. M mortgaged real estate to B to secure a prior loan, and 
also such sums as might be loaned by B in the future. This mort- 
gage was recorded. M then gave a second mortgage on the same 
land to secure a present advance by C. This mortgage also was re- 
corded. B subsequently advanced more money to M. The ques- 
tion now is raised whether B has priority over C as to this sub- 
sequent advance made by him. 


AsV ies oit 1s peeced that a mortgage securing future advances 
is valid, as against subsequent purchasers and incumbrancers with 
notice thereof, to the amount which the mortgagee may have made 
advances before acquiring notice of the rights of such third persons. 
It is also well established that recording the first mortgage gives 
notice to the subsequent purchasers or incumbrancers. The weight 
of authority, however, is that recording of the subsequent transac- 
tion does not charge the first mortgagee with notice of the rights 
acquired under it. Therefore, in the absence of actual notice of C’s 
rights, B would prevail as to the later advance, as well as the orig- 
inal loan. ) 


Tapia vy. Demartini, 19 P. 641, 77 Cal. 383, 11 Am.St.Rep. 288. 


Q. 20. M gave a mortgage to B to secure a present loan, and also 
future loans which B promised to make. The mortgage was record- 
ed. Later M mortgaged the same property to C to secure a loan 
then made, and also any future loan which C might make. Under 
this later mortgage C subsequently did make further advances. 
After this B, who had actual knowledge of all of M’s dealings with 
C, made another loan to M. Has B priority over C as to this sub- 
sequent advance? 


A. Yes; if the first mortgagee is under no duty to make advanc- 
es, and has actual knowledge of the later incumbrancer’s original 
and subsequent advances, the later incumbrancer prevails. This is 
the sound rule, for otherwise the mortgagor, although unable to de- 
mand advances from B, could not borrow from any one else, since 
no one would willingly take the chance of being postponed to later 
advances which might be made by B. For the same reason it would 


8 6 MORTGAGES 617 


make it more difficult for the mortgagor to sell the property. 
Where, however, as here, B is bound to make further advances, he 
is protected in making them, regardless of notice of intervening 
rights, on the theory that he could not refuse to make the advance, 
even though he had such notice. 


Hopkinson v. Rolt, 9 H.L.Cas. 514. 

Savings & Loan Society v. Burnett, 39 P. 922, 106 Cal. 514. 
West v. Williams, 1 Ch. 488. 

Gerrity v. Wareham Say. Bank, 88 N.B. 1084, 202 Mass. 214. 
Hyman v. Hauff, 33 N.E. 738, 138 N.Y. 48. 


SECTION 6.—POSITION AND REMEDIES OF 
MORTGAGEE 


Q. 21. E, holding M’s promissory note, secured by a mortgage of 
Blackacre, brought an action at law on the note, and at the same 
time brought a bill in equity to foreclose the mortgage. M seeks to 
have one or the other of these proceedings stayed. May he do so? 


A. No; it has usually been held that a mortgage creditor can en- 
force his different rights concurrently. Thus he can sue at law on 
the personal obligation of the mortgagor, and at the same time en- 
force the mortgage in equity by foreclosure proceedings. The only 
limitation on his rights is that he must not get more than a single 
satisfaction of his claim. In some jurisdictions, however, it is held 
that, since the creditor can get a deficiency judgment in the foreclo- 
sure proceedings, he should not be allowed to bring a separate ac- 
tion at law while foreclosure proceedings are in progress. Further, 
by statute, many states have imposed severe restrictions on the 
right to pursue both remedies independently such as making fore- 
closure the only proper procedure. 


Morris v. Fidelity Mortgage Bond Co., 65 So. 810, 187 Ala. 262. 
Hodgen vy. Roy, 169 P. 1148, 102 Kan. 197. 
Cf. Anderson y. Pilgram, 9 S.E. 587, 30 S.C. 499, 14 Am.St.Rep. 917. 


Q. 22. E held a mortgage on M’s property to secure a loan. The 
statute of limitations had run on the debt so secured. May E suc- 
ceed in an action to foreclose the mortgage? 


A. Yes; a mortgage is security for a debt, and, in general, so 
long as the debt exists, even though the ordinary remedies to en- 
force it are ended, the mortgage itself may be enforced. That is 
true in the case of a debt discharged by bankruptcy proceedings; 
and it is true also here, where the mortgage secures a debt barred 
by the statute of limitations. By statute, in some jurisdictions, it 
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is provided that the running of the statute of limitations on the ob- 
ligation extinguishes the mortgage. 

Thayer v. Mann, 19 Pick.(Mass.) 535. 

Shaw v. Silloway, 14 N.P. 783, 145 Mass. 503. 


Begein v. Brehm, 23 N.E. 496, 123 Ind. 160. 
Kern Valley Bank v. Koehn, 107 P. 111, 157 Cal. 237. 


Q. 23. M gave his promissory note indorsed by X and secured by 
a mortgage of certain chattels to E. E’s wife, who had separated 
from him, had taken the mortgaged chattels with her and refused 
to give them up. E demanded payment of the note. M made a 
counter demand for a return of the chattels, and, when E said he 
could not turn them over, refused to pay on the sole ground that 
they were not produced. E then sued X, the indorser. May he re- 
cover? 


A. No; the maker of the note, M, has a right to receive back 
the chattel security as a condition precedent to paying the note, and 
therefore the indorser is not liable. It might be noted here that, in 
spite of a note secured by a mortgage being subject to such a con- 
dition precedent, the great weight of authority holds that it is 
nevertheless negotiable. 


Ocean Nat. Bank y. Fant, 50 N.Y. 474. 
Chicago Railroad Equipment Co. v. Merchants’ Nat. Bank, 10 S.Ct. 999, 136 
U.S. 268, 34 L.Ed. 349. 


Q. 24. M had borrowed $1,000 from E, and gave his promissory 
note, payable on a certain date, for the amount, together with a 
mortgage on Blackacre securing it. When the note came due, by 
agreement with E, the original note was destroyed, and M gave Ea 
demand note for the same amount. E: later demanded payment, 
and on default seeks to enforce the mortgage. May he do so? 


A. Yes; the promissory note or bond usually given for the 
amount of the debt is generally regarded either as evidence of it or 
as collateral security for it. Therefore a change in such an instru- 
ment would not affect the debt itself, nor, consequently, the mort- 
gage securing it. This is true, even in states where a promissory 
note given for a prior debt is presumed to extinguish it; and, where- 
ever possible, the courts will hold that the original obligation con- 
tinues, even though the substituted note is different in its terms 
from the original one. 


Newhall v. Hatch, 66 P. 266, 134 Cal. 269, 55 L.R.A. 673. 
Buck v. Wood, 27 A.. 103, 85 Me. 204, 
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Q. 25. M mortgaged real estate to E. The city in which the 
land was located took the land by eminent domain proceedings, 
joining both M and E in the proceedings, and then paying the 
money into court. E now brings an action to foreclose, and claims 
he is entitled to the proceeds in substitution for the land. Is his 
contention correct? 


A. Yes; property taken by eminent domain is freed from the 
mortgage. The proceeds simply take the place of the original mort- 
gaged property. Where the debt is not yet mature, there is difficul- 
ty in deciding to whom the money should be paid. The possibilities 
are: (1) Give it to the mortgagee, either to apply on the debt, if he 
wishes, or to hold or invest; (2) give it to the mortgagor, to hold 
subject to the mortgage; or (3) pay it into court. There are obvi- 
ous objections to any one of these. But where, as in the principal 
case, the debt is mature, the mortgagee is clearly entitled to reach 
the proceeds as a substitute for the property. If the city had paid 
M, it would, in the absence of some grounds for estoppel against E, 
have been liable still to E. / 


Boutelle v. Minneapolis City, 61 N.W. 554, 59 Minn. 493. 
Bright yv. Platt, 32 N.J.Eq. 362. 


Q. 26. R mortgaged real estate to E, agreeing to effect insurance, 
“loss, if any, payable to EH,” and to deliver the policy to E. R took 
out a policy, payable to himself, and retained it. The building 
burned. Is E or R entitled to the proceeds? 


A. E is entitled. Unless special circumstances indicate the con- 
trary, insurance effected by the mortgagor will redound only to his 
benefit. If R had done his duty, and insured in E’s name, EF, would 
have been entitled to receive the money; but he would have had to 
hold it as security. If R wanted to use it to rebuild, E ought not to 
be allowed to object. Where R violates his agreement, as in the 
principal case, although the insurance company, in the absence of 
knowledge of E’s rights, may pay R, nevertheless, in equity, the 
money belongs to E, and E will have an equitable lien on the pro- 
ceeds to the extent of his interest in the property. 


Wheeler v. Factors’ & T. Ins. Co., 101 U.S. 439, 25 L.Ed. 1055. 
Gordon v. Ware Savings Bank, 115 Mass. 588. 


Q. 27. M mortgaged Blackacre to E, and later gave a second 
mortgage on it to D. M remained in possession. T came onto, 
the property and cut and carried away some trees before de- 
fault by M. D brings an action on the case against T. May he 
recover? 
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A. In title jurisdictions the first mortgagee, being the owner at 
law, has a right to recover damages for tortious injury done to the 
property by third parties. There is, however, a divergence in the 
cases whether he should recover the full amount of the damage 
done, or be limited to the amount his security is impaired. Ob- 
viously the latter is the better rule and there should be no dis- 
tinction between lien and title theory states. Nevertheless some 
states following the title theory hold that anything severed from 
the land becomes personalty with title vesting in the mortgagee 
and he may recover its full value. Where the plaintiff is a second 
mortgagee, the courts, being uninfluenced by the technical con- 
sideration present when the first mortgagee is suing, namely, that 
the plaintiff has legal title, more generally follow the second rule 
as to the measure of recovery. Such is the rule, also, in lien juris- 
dictions, whether the one suing be a first or subsequent mortgagee. 
Whether the mortgage security is impaired does not depend on the 
solvency of the mortgagor. 


DeLacy y. Tillman, 3 So. 294, 83 Ala. 155. ‘ 
Williams v. Chicago Dxhibition Co., 58 N.E. 611, 188 Ill. 19. ‘ 
Searle v. Sawyer, 127 Mass. 491, 34 Am.Rep. 425. 

Gooding vy. Shea, 103 Mass. 360, 4 Am.Rep. 563, contra. 


Q.28 M mortgaged his farm, Blackacre, worth $5,000, to E to se- 
cure a debt of $3,000 payable in installments. E sued for a de- 
faulted installment, got judgment, and levied execution upon Black- 
acre. C, learning of the entire transaction and desiring to bid 
at the execution sale, wants to know what interest, if any, he 
would get, and how much he should bid. What advice should C 
be given? 


A. Originally a mortgagor’s interest, being purely equitable aft- 
er default, could not be levied upon at law. Practically everywhere 
today, either by statute or by decision, the mortgagor’s interest is 
subject to execution. In lien theory states, of course, there was 
never any doubt about the matter, since the mortgagor had legal ti- 
tle. That the creditor is the mortgagee is apparently immaterial, if 
he is not suing on the mortgage debt. If, however, as in the case 
under discussion, the execution is to enforce a judgment on the 
mortgage claim itself, there is dispute and doubt among the author- 
ities, whether the proceeding will be allowed at all, or, if it is, what 
its effect will be. By some authorities such execution sale may be 
enjoined, or will be treated as void. Others allow it, and treat it va- 
riously. Some of these latter courts have regarded it as in effect a 
foreclosure proceeding, the purchaser getting full title. Others take 
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the view that the mortgagor’s redemption interest, subject to the 

mortgage debt, is all that passes. Under this last theory the only 

satisfactory solution of the problem of who is entitled to payment of 
the mortgage debt is to say that the mortgagor is subrogated to the 
rights of the mortgagee in so far as the proceeds of the sale have 

' satisfied the mortgage debt. A still different doctrine is that the 
purchaser takes free and clear of the mortgage debt to the extent 
his payment has discharged the mortgage debt. 

-, Whether C should refrain from bidding, bid only the value of 
the redemption interest, or bid the fair value of the property, de- 
pends, of course, upon which of the above views obtains in the par- 
ticular jurisdiction. Because of the uncertainty of what interest 
would pass, few persons other than the mortgage creditor will bid at 
such sales. Since this is so, the wisest rule would seem to be that 
which prevents such sales. Some states do so by statute. 


Whitmore v. Tatum, 16 S.W. 198, 54 Ark. 457, 26 Am.St.Rep. 56. 
Trimm y. Marsh, 54 N.Y. 599, 13 Am.Rep. 623. 

Wilkins v. Johnson (Tenn.Ch.App.) 54 S.W. 1001. 

Mayo y. Staton, 50 S.E. 331, 187 N.C. 670. 


Q. 29. M mortgaged Blackacre to E-1 to secure a debt. M later 
gave a second mortgage to E-2. Both mortgages were recorded. 
E-1 later took a conveyance from M. E-1 then conveyed the prop- 
erty by warranty deed to A. All this was without any actual 
knowledge of the second mortgage. The property is now not worth 
the, combined total of the two mortgage debts. E~-2 brings an ac- 
tion to foreclose and claims to be paid ahead of any possible claim 
based on the mortgage to E-1. Should E-2 prevail? 


A. Ordinarily if the interests of the mortgagor and mortgagee 
unite in the same person they are held to merge and extinguish 
the mortgage, there being no reason why a man should have a 
mortgage on his own property. This is usually, however, said to 
depend upon the “intent” of the party acquiring both interests. 
Actually, however, whether there will be merger seems to be gov- 
erned by whether or not there would be an unfair result such as 
elevating a subordinate encumbrance to priority. 

The conveyance by warranty deed would seem to indicate that 
E-1 and A considered the first mortgage to be gone. And A, 
surely, would be on constructive notice of the second mortgage. 
However, even so, it is doubtful that either E-1 or A would expect 
E-2 to be elevated to priority, and to do so gives him an advantage 
he neither expected nor deserves. If both E-l and A had actual 
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knowledge of E-2, or if there had been a satisfaction of record 
before the sale to E-1, it would be difficult to deny E~-2’s action. 


First National Bank of Utica v. Ramm, 240 N.W. 32, 256 Mich. 573. 

Ames y. Miller, 91 N.W. 250, 65 Neb. 204. 

Woodside vy. Lippold, 39 S.E. 400, 118 Ga. 877, 84 Am.St.Rep. 267. 

Townsend y. Provident Realty Co. of New York, 96 N.Y.S. 1091, 110 App. 
Div. 226. 


Q. 30. M, a corporation, owned and operated a steel plant, which 
it had mortgaged to B. Later M consolidated with N, the owner of 
mining property, forming the M & N Co. This consolidated com- 
pany bound itself to pay B’s mortgage, and afterwards gave a 
mortgage on the consolidated properties to C. B’s mortgage is 
now due, and he is seeking to foreclose. C asks that this fore- 
closure be delayed until his mortgage becomes due, and then 
have all the properties sold together. Should C’s petition be 
granted? ; 


A. If a subsequent incumbrancer seeks to foreclose, it is clear 
that the prior incumbrancer is not even a proper party to the 
suit, if the foreclosure is asked subject to the first mortgage. 
There is some dispute whether a subsequent incumbrancer can have 
the property sold free of a prior mortgage; i. e., really compel 
the first mortgagee to foreclose. It is generally considered suff- 
cient protection to the second mortgagee that he can get rid of the 
first mortgage by paying it off and be subrogated to the first 
mortgagee’s rights. In the case put, however, in which the sec- 
ond mortgagee is trying to delay foreclosure by a first mort- 
gagee of a part of a consolidated business organization, it has 
been held that he cannot do so, chiefly on the ground that the 
_ mortgagee has a right to buy in on a foreclosure sale just that part 
of the property on which he took a mortgage. That reason seems 
unsound. Sometimes the second mortgagee might be sufficiently 
protected by his right to pay off the first mortgagee and so pre- 
vent foreclosure. However, C’s request seems a reasonable one, 
and should be granted, unless B can show that he will be prejudic- 
ed, as by an undue delay. 


Garrett v. Peirce, 74 Ill.App. 225. 
Olyphant y. St. Louis Ore & Steel Co. (C.C.) 23 F. 465. 


Q. 31. A and B were cotenants of Blackacre. A mortgaged his 
interest to E. Can A, B, or E have partition? 


A. E got as security an undivided one-half interest in Blackacre, 
and cannot be compelled by A to accept as security a divided one- 
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half. On the other hand, E cannot have partition, because he can- 
not compel A on redemption to receive back a divided interest, in- 
stead of the undivided one he gave as security. B, however, can 
have partition. By mortgaging his interest, one cotenant cannot 
prevent the other from having partition. 

Fuller v. Bradley, 23 Pick.(Mass.) 8, note. 


Q. 32. M mortgaged his automobile to E as security for a debt; 
E taking possession of it. After default by M, C, one of E’s cred- 
itors, sued him, got judgment, and, though he had notice of the 
mortgage, had the sheriff, S, levy upon the automobile. M sues S 
for conversion. May he recover? 


A. Yes; to-day, even under the title theory of mortgage, the 
mortgagee is regarded, not only in equity, but at law, as holding his 
interest in the property as mere security, and his creditors cannot. 
reach it as part of his assets. The remedy of the mortgagee’s cred- 
itor is to garnish, levy equitable execution upon, or, where the debt 
is represented by a specialty, levy legal execution upon, the debt 
owed to the mortgagee. Having reached the obligation, the secur- 
ity follows the debt, at least in equity, and, in lien states, at law. 


Prout v. Root, 116 Mass. 410. 


SECTION 7.—RIGHT TO POSSESSION 


Q. 33. M mortgaged lands in a lien jurisdiction to E. E in good 
faith purchased and took possession of the mortgaged property un- 
der a void foreclosure. The statute of limitations has run on the 
debt and the right to foreclose. M now brings ejectment against E. 
May he recover? 


A. No; the great weight of authority is that a mortgagee, even 
in a lien state, who has obtained possession under the circumstances 
outlined, may retain it until the mortgage debt is paid, although the 
debt and the right to foreclose be barred. The reasons given for 
this result are not satisfying. One is that the mortgagee keeps 
the property as a pledge, distinct from his rights under the mort- 
gage; buta pledge of land is an anomaly, and generally, as in the 
case of possession under a void foreclosure, there is no evidence of 
intention on the part of the mortgagor to create such a right. An- 
other is that, where equitable defenses’can be pleaded at law, the 
mortgagee ought to be allowed to assert the existence and nonpay- 
ment of the mortgage debt; but this assumes that in a lien juris- 
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diction a mortgagee in equity has a right to possession of the land, 
which is not true. Another explanation is that it prevents litiga- 
tion, in that, if the mortgagee could be dispossessed, he would have. 
to bring a separate action to foreclose; but, if this were true, it 
would not apply where the mortgagee had lost his right to foreclose. 
Possibly the doctrine represents a partial reversion to the title the- 
ory to evade the operation of the statute of limitations. It has been 
said that the mortgagee must have obtained possession, either with 
the mortgagor’s consent or under circumstances not inconsistent 
with the relative rights under the mortgage. Thus a mortgagee 
who takes possession under a lease from the mortgagor cannot hold 
possession after the end of the term. But the possession taken as 
purchaser under a void foreclosure does not answer this test, and 
some cases expressly repudiate it. 


Barson vy. Mulligan, 84 N.E. 75, 191 N.Y. 306, 16 L.R.A.(N.S.) 151. Cf. How- 
ell v. Leavitt, 95 N.Y. 617. 

Stouffer vy. Harlan, 74 P. 610, 68 Kan. 135, 64 L.R.A. 320, 104 Am.St.Rep. 
396. \ 

Burns v. Hiatt, 87 P. 196, 149 Cal. 621, 117 Am.St.Rep. 157. 


SECTION 8.—RECEIPT OF RENTS AND PROFITS 


Q. 34. M mortgaged Blackacre to E on January 1. On February 
1 M leased to L for one year, with the rent to be paid in monthly in- 
stallments at the end of each month. On February 28, L paid the 
first month’s rent to M. The next month’s rent L failed to pay. In 
the middle of April, E demanded of -L that L pay to him the rent for 
February and March, and also, as each month’s rent came due 
thereafter, to pay it to him. M at the same time demanded that L 
pay him the March rent, and also the fair value of the use and oc- 
cupation of the land for the first half of April. L wants to know 
what his obligations are to M and E under these circumstances. 


A. Ina title theory state, although a mortgagor left in possession 
may lease the property, the mortgagee, since he could have ousted 
the mortgagor at any time, may also eject any lessee of the mort- 
gagor. As to all rent, paid or unpaid, which has become due be- 
fore the mortgagee asserts his right to take possession, the mort- 
gagor is entitled, and therefore L was right in paying the February 
rent to M, and ought also to pay the March rent to him. For the 
first half of April M has no rights against L on the lease, because 
rent is not apportionable. However, although the authorities are 
opposed to such a recovery, M, if he had not ccliberately brought 
on E’s action, or deceived L, originally by making him think M was 
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owner, ought to have an enforceable claim for fair value of the use 
and occupation of the property for that period. E was a stranger 
to the lease, and so has no right to demand either that L pay him 
any rent that has come due under the lease previous to notice or 
that L continue in possession as lessee. It is said, frequently, that a 
tenant may escape eviction by the mortgagee, and acquire a defense 
to the mortgagor’s claim for rent by “attorning”’ to the mortgagee; 
i. e., by recognizing him as his landlord. The true effect of such an 
“attornment,” if accepted by the mortgagee, is to create a new ten- 
ancy, with the mortgagee as landlord, on terms similar to the old; 
but it ought not to affect any rights of the mortgagor to rent which 
became due before the mortgagee made his demand. Ina lien the- 
ory state, the mortgagee, since he has no title or right to possession, . 
would have no valid claim against the tenant, L, at all. 


Keech v. Hall, 1 Doug. 21. 
Clarke v. Curtis, 1 Grat.(Va.) 289. 
See Comer v. Sheehan, 74 Ala. 452, 457. 


Q. 35. M, owner of Blackacre, leased it on January 1 to L for one 
year, with the rent payable monthly. On February 1 L paid the 
January rent to M. On March 1, when the February rent was due, 
L failed to pay it. On March 15 M mortgaged Blackacre to E. On 
April 1, the March rent fell due. E wants to know what rights he 
has to the rent. 


A. In a title jurisdiction, when a lease has been made before a 
mortgage is given, the mortgagee,is a transferee of the reversion, 
and, as such, becomes assignee of the lease, which runs with the 
land. Since the statute of 4 Anne, c. 16, § 9, which dispensed with 
the necessity of attornment by the lessee, such assignee may de- 
mand that any due and unpaid rent be paid to him. Before such de- 
mand is made, L, even though he has notice of the mortgage, may 
pay to M, and M may keep it. The reason given for this rule is that 
there is an implied authority to the mortgagor to receive the rent, 
which authority is not revoked until demand is made by the mort- 
gagee. Ofcourse, all rent which has come due, even though unpaid, 
before the mortgage is given, belongs to the mortgagor. The rea- 
son is that rent not paid when due becomes a debt, regarded as un- 
connected with the lease, and does not pass to a transferee of the 
reversion. Although the problem is not raised by the case put, it 
should be noted that if, after a mortgage, a tenant pays rent to M 
before it is due, and prior to notice of the mortgage or demand by 
E, he is nevertheless liable to E, if F makes demand before the rent 
is due. There is no implied authority to M to receive rent before it 
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is due. Ina lien jurisdiction, the mortgagee gets no rights at all in 
the lease. 

Comer vy. Sheehan, 74 Ala. 452. 

King vy. Housatonie R. Co., 45 Conn. 226. 

Kimball vy. Lockwood, 6 R.I. 188. 

Mirick vy. Hoppin, 118 Mass. 582. 

Harris vy. Foster, 82 P. 246, 97 Cal. 292, 33 Am.St.Rep. 187. 

Contra: Stone v. Patterson, 19 Pick.(Mass.) 476, 31 Am.Dece. 156. 


SECTION 9.—ACCOUNTABILITY OF MORTGAGEE IN 
POSSESSION 


Q. 36. M mortgaged his two farms, Blackacre and Whiteacre, to 
E, who went into possession. E made some effort to rent Black- 
acre, but, failing, he let it stay vacant and unused. He occupied 
Whiteacre, farming it, but his account books showed a loss at the 
end of the year, although previously the farm had yielded a good 
profit. The year was a normal one for farmers. M now asks for an 
accounting from E. For what should he be held accountable? 


A. If a mortgagee goes into possession of mortgaged premises, 
whether it be by agreement with the mortgagor in a lien state, or by 
exercising his right to do so in a title theory state, he must account 
to the mortgagor, and in either case substantially the same rules of 
accountability apply. The language of the earlier cases was that 
he would be liable for what he might have made out of the prop- 
erty but for his wilful neglect; e.g., by turning out a good tenant 
or refusing to rent to one. The standard ordinarily imposed to-day, 
however, is that of a provident owner. If he does not do all that 
such a hypothetical person would do to rent the property, then he is 
held, nevertheless, for its fair rental value. Assuming that he did 
do all that such a standard requires, and he has the burden of prov- 
ing this, he is not liable for the rental of buildings; but it has been 
held that, even though he cannot rent a farm, he himself must till 
the fields, or, failing to do so, be liable for the fair rental value. 
This rule would apply to Whiteacre. Where he does work the 
farm, there are divers views. If there is evidence of fraud or con- 
cealment by the mortgagee, it is clear he will be held liable for all 
net profits but in no case less than the fair rental value. Where 
there is no such evidence, it is argued that, since the mortgagee 
ordinarily must account for all profits, he should be able to charge 
the mortgagor for any losses; but, even here, it has been held that 
the mortgagee will be held for the rental value, regardless of an 
actual loss. The basis for such a holding is the difficulty the mort- 
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gagor would have in proving fraud or errors by the mortgagee, 
since all affairs are in his hands. Some courts adopt a flat rule 
that the mortgagee shall pay only the fair rental value, whether he 
makes more or less than that. 


Shaeffer v. Chambers, 6 N.J.Eq. 548, 47 Am.Dec. 211. 
Sanders y. Wilson, 34 Vt. 318. 
Engleman Transportation Co. v. Longwell (C.C.) 48 PF. 129. 


Q. 37. M mortgaged his farm, Blackacre, to E, who went into 
possession and worked it. In the course of his occupancy he spent 
a considerable amount of money in repairing the fences, in building 
a new hog pen, and in constructing a small house, which he rented. 
Some of the outlying parts of the farm had been rented, and E per- 
sonally collected these rents, entering a charge in his books against 
the mortgagor for the time so spent. During E’s occupancy there 
was an earthquake, which wrenched the main farm building in such 
a way that, although it could be braced easily and put in a safe con- 
dition, yet, if not fixed, it would collapse. E knew this, yet allowed 
it to fall in ruins. M brought a bill for an accounting by E. For 
what should E be charged, and for what credited, among the,above 
items? 


A. A mortgagee in possession may make necessary repairs and 
charge the mortgagor for them, but the law rightly limits the mort- 
gagee to necessary repairs, on the ground that otherwise he might 
very easily do what the courts aptly have called “improving the 
mortgagor out of his equity of redemption.” He may also make im- 
provements, if they are necessary for the proper enjoyment of the 
use of the premises, as distinct from just making them more salable. 
If the improvements made fall outside of this test, although he can- 
not charge the mortgagor for them, the mortgagee is entitled for 
the duration of the mortgage to the increased rent resulting from 
the improvements. Further, if the circumstances are such that an 
owner would be reasonable in employing some one to collect the 
rents, then the mortgagee in possession may hire it done, and 
charge the expense up to the mortgagor. However, even though 
the situation is such that the mortgagee could have hired some one 
else, he cannot do the job himself and charge the mortgagor. The 
rule is analogous to that in the law of trusts, and the reason seems 
to be that the courts do not want the mortgage relation to exist 
with the mortgagee having a selfish interest adverse to that of the 
mortgagor. The interest of the mortgagor is in having the work 
done for as little as possible; the interest of the mortgagee, as em- 
ployee, is in getting paid as much as possible. The duty of the 
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mortgagee to make repairs does not cover ordinary depreciation, 
but it does involve an obligation to act in emergencies, where great 
damage will probably be done if repairs are not made. Applying 
these principles, it would appear that the mortgagee probably could 
charge the mortgagor for repairing the fences and possibly for the 
new hog pen; he could not charge the mortgagor for the house, 
but could keep the rent from it accruing during his possession; his 
claim for services rendered in collecting rent would be disallowed ; 
and he ought to be liable for the damage resulting from his failure 
to repair the shaken building. 


Robertson v. Read, 14 S.W. 287, 52 Ark. 381, 20 Am.St.Rep. 188. 

Fletcher v. Bass River Sav. Bank, 64 N.E. 207, 182 Mass. 5, 94 Am.St.Rep. 
632. 

Wells y. Van Dyke, 109 Pa. 330. 


SECTION 10—MORTGAGOR IN POSSESSION 


Q. 38. M mortgaged real estate to E, remaining in possession of 
it. A storm badly damaged the mortgaged premises. E brings a 
bill in equity to compel M to repair the damage done. Should E be 
given the relief he asks for? 


A. No. A mortgagee may enjoin a mortgagor in possession from 
committing any damage which will impair the security; i. e., re- 
duce its value, so that there is danger it will not be ample, if the 
mortgagee has to resort to it. However, if the property is injured . 
without the fault of the mortgagor, there is no duty on him to make 
repairs, even though the security is impaired, except, possibly, in an 
emergency, to prevent greater damage. Apparently the solvency 
or insolvency of the mortgagor has no bearing on the problem. 
One reason for the original framing of the rule was that the mort- 
gagee could take possession and make repairs. In a lien jurisdic- 
tion that is not true, and the mortgagee therefore must run the risk 
that, although at the time of damage the security is not impaired, 
later circumstances may make the damaged security inadequate, 
whereas the security as he originally received it would have been 
sufficient. In cases of flagrant and continued neglect of the prop- 
erty the mortgagee might have a receiver appointed to make repairs 
out of income to prevent or repair loss to his security. 


Long Dock Co. v. Mallery, 12 N.J.Eq. 431. 
Campbell v. Macomb, 4 Johns.Ch.(N.Y.) 534, 
Brady v. Waldron, 2 Johns.Ch.(N.Y.) 148. 


Q. 39. M mortgaged Blackacre to E, and E went into possession. 
After default by M, and while E was in possession, but before fore- 
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closure, D cut down some valuable shade trees on the property. M 
desires to know whether he has an action at law against D. 


A. Yes; in a title jurisdiction, if a mortgagor is left in posses- 
sion, he has, even after default, all the rights of an owner against 
others than the mortgagee. Even though the mortgagee goes into 
possession, the mortgagor, before default, has a legal interest 
which enables him to maintain an action.on the case against third 
persons, who do injury to the mortgaged property. After default, 
the mortgagor has only an equitable right to redeem, and, if out of 
possession, technically should be given no legal remedies. The 
equitable right, however, actually is recognized at law, and the 
mortgagor may recover for the damage done to his reversionary 
interest. A fortiori, ina lien jurisdiction, since the mortgagor has 
legal title, he would have an action without the court being both- 
ered by the historical technical difficulties which might be urged in 
title states. ; 


Frankenthal vy. Mayer, 54 Ill.App. 160. 
Logan v. Wabash Western Ry. Co., 48 Mo.App. 71. 
Sparhawk y. Bagg, 16 Gray (82 Mass.) 583. 


Q.40. M mortgaged Blackacre to E, remaining in possession. 
Taxes on Blackacre coming due and not being paid, the property 
was sold by the state for taxes. Could either M or E buy in the 
property at the tax sale free and clear of the mortgage? 


A. No; a mortgagor in possession has the duty of paying taxes. 
The mortgagee, in such a case, may pay them and be subrogated 
‘to the tax lien of the state on the land; but the mortgagee has 
no duty to pay the taxes. If the mortgagor fails to perform his 
duty, and then buys in the property at the tax sale, the great. 
weight of authority is that he-will not take free and clear of the 
mortgage. In equity, at least, the purchase will be considered as 
payment of the taxes, on the theory that it would be unconscion- 
able for the mortgagor to gain such an advantage by violating his 
duty. The same reason does not apply to the mortgagee, since 
he has no duty to pay the taxes. Several explanations have been 
advanced why the mortgagee should not be allowed to acquire a 
paramount title by purchase at the tax sale, most of them being 
open to criticism. The most plausible one is that, since the state is 
interested in having taxes paid promptly, and since the mortgagee 
is sufficiently protected by his power to pay when they are due, the 
rule is framed to discourage failure to exercise this power. 


Price vy. Salisbury, 188 P. 1024, 41 Okl. 416, L.R.A.1917D, 520. 
Kezer v. Clifford, 59 N.H. 208. © 


630 MORTGAGES ne £210 


Q. 41. M’s mortgage of Blackacre to E came due and E threat- 
ened to foreclose. M asked B to lend him the money with which 
to pay off the mortgage debt. B was willing to do so on condition 
that E, on being paid, assign the mortgage to B. Can M compel 
E to make the assignment if B makes a tender on this condition? 


A. Yes. There is authority to the contrary but there seems 
no reasonable objection to compelling an assignment. Any per- 
son who pays a debt for which he is not primarily liable in order 
to protect some interest of his own, because he is also bound or 
under other circumstances which prevent him being classified as an 
intermeddler, is entitled to be-subrogated to the rights of the 
creditor whom he pays. Thus a mortgagor who has conveyed the 
mortgaged property to one who takes subject to the mortgage 
debt or assumes it is subrogated, if he has to pay, to the rights 
of the mortgagee. Or, if the grantee of the mortgagor pays the 
full value of the land with an agreement that the mortgagor shall 
pay the debt and then, because of the mortgagor’s default is com- 
pelled to pay in order to save the land, he is subrogated. So, too, 
if at the request of the mortgagor a third person pays off the mort- 
gage he is subrogated to the position of the mortgagee, the re- 
quest by the mortgagor preventing him being classed as a volunteer 
or intermeddler. Courts frequently call this sort of aid an “equi- 
table assignment.” Since all that is really material to the mort- 
gagee is payment it is difficult to see why, should the one paying 
desire an assignment rather than subrogation, he should be allowed 
to object to making one rather than executing a satisfaction. 

Simonson y. Lauck, 93 N.Y.S. 965, 105 App.Diy. 82. ' 

Lackawanna Trust & Safe Deposit Co. et al. v. Gomeringer et al., 84 A. 757, 
236 Pa. 179. 

Lamb v. Montague, 112 Mass. 352. 


Hiliott v. Tainter, 98 N.W. 124, 88 Minn. 377. 
Lamberson v. Bailey, 147 N.W. 1066, (158 Wis. 105. 


Q. 42. M, a mortgagor, sold his interest in the mortgaged prop- 
erty to A “subject to the mortgage.” When the debt came due E, 
the mortgagee, although he knew the terms on which A bought, 
by a binding agreement with A extended for one year the time 
for the payment of the mortgage debt. At the end of that time. 
the mortgage being unpaid, E sued M. Has M a defense to the 
action ? 


A. Yes. If the mortgagor’s grantee assumes payment of the 
mortgage debt the mortgagor is treated as a surety and an ex- 
f2nsion of time to the grantee-principal gives a complete discharge 
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to the mortgagor. The theory for this result is either that the 
right of subrogation is interfered with, that the original contract 
on which he was surety has ceased by the alteration and he is not 
surety on the new one, or that there has been a variation of the 
*risk he undertook. ® 
When there is a conveyance “subject to” the mortgage, the 
land is personified as principal and the mortgagor is discharged 
pro tanto to the extent of the value of the property, and, in one 
case at least, completely. This result seems incorrect and the rea- 
sons for it highly technical and artificial. The mortgagor is ordi- 
narily well enough protected by his right of subrogation and his 
defense should be limited to any actual loss resulting from the ex- 
tension and its interference with his right of subrogation. 
Commercial Casualty Ins. Co. v. Roman, 199 N.E. 658, 269 N.Y. 451. 
Murray v. Marshall, 94 N.Y. 611. 
Braun v. Crew, 192 P. 531, 183 Cal. 728. 
Farmers’ & Merchants’ State Bank of Tripp y. Tasche, 222 N.W. 189, 53 S. 
D. 603. 
Chilton vy. Brooks, 20 A. 125, 72 Md. 554. 
Codman y. Deland, 121 N.E. 14, 231 Mass. 344, 
Warm, “Effect of Hxtension Agreement Between Mortgagee and One who 
Assumes the Mortgage,” 10 Temple Law Q. 116, 136, 1387. 
20 Cornell Law Q..249; 33 Columb.Law Rev. 368; 47 Haryv.Law Rev. 1065; 
17 Minn.Law Rev. 220; 13 N.C.Law Rev. 337; 81 U.Pa.Law Rev. 641; 
22 Va.Law Rev. 964. 


SECTION 11.—REDEMPTION 


_ Q. 43. M mortgaged property to E, a tea broker; the mortgage 
deed containing the stipulation that M would not exercise his right 
of redemption, except within two years from the date on which 
the mortgage debt fell due. There was also a covenant by the 
mortgagor, purporting to charge the mortgaged premises, to whom- 
soever they might come, that during the continuance of the mort- 
gage he would not allow any tea to be sold on the premises, except 
such as was purchased from E. Are these provisions of the mort- 


gage valid? 


A. The first One is invalid; the second is valid. The courts 
of equity, having first established that the mortgagor could re- 
deem, even though he had not paid on the law day, went further 
and struck down all provisions put in the mortgage agreement 
which would clog or cut short the redemption right. Thus op- 
tions to purchase the mortgaged property given to the mortgagee 
were struck down. Further, due largely to an unfortunate dictum 
in an early case, courts have looked with more than suspicion upon 
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any agreements, made at the time of the mortgage, providing for 
collateral advantage to the mortgagee over and above the payment 
of the principal and interest. Thus the mortgagor could not be 
held liable on his promise to pay a large bonus if he did not pay 
the debt on the law day. It is rather difficult to distinguish such, 
a case from one in which there is a collateral advantage which 
is a condition precedent to redemption in any event. Possibly the 
former plays upon the optimism of the mortgagor while the latter 
does not. Unless there will result some violation of a usury stat- 
ute, or unless there is an overreaching of the mortgagor, it is diff- 
cult to see why the latter kind of agreement should be bad. A 
fortiori, if the collateral advantage is not a condition precedent to 
redemption, and is not to outlast redemption, there is no objection 
to it. 


Jennings vy. Ward, 2 Vern. 520. 

Wilson y. Fisher, 62 §8.B. 622, 148 N.C. 535. 

See Peugh y. Davis, 96 U.S. 332, 336, 24 L.Ed. 775. 
Biggs v. Hodinott, [1898] 2 Ch.Div. 307. 


Q. 44. M, a retail grocer, gave a mortgage of his grocery store 
to E, a wholesale grocer; the mortgage in the usual form provid- 
ing that, on repayment by M of all sums due, the mortgaged prem- 
ises should be reconveyed. There was a further stipulation, so 
phrased that it would run with the land, that, whether any money 
should or should not be owing on the security, all groceries sold 
upon the premises should be bought of E. Is this stipulation 
valid? 


A. No.; although there is no restriction upon redemption in this 
case, after redemption the mortgagor does not get back his land in 
the same condition it was before he mortgaged it. Even where the 
obligation is not directly upon the land, but is a personal obliga- 
tion on the mortgagor concerning the land or business, which 


would outlast redemption, it has been held bad, although this seems 


a questionable decision. But where the collateral advantage at- 
taches to the land, and sticks to it after redemption, it is invalid 
as a clog on the redemption. The present attitude of courts toward 
so-called collateral advantages is more liberal than formerly and it 
is believed that any legitimate independent business agreement 
will be sustained even though entered into at the same time and 
as part of the same transaction in which a mortgage is given, al- 
though the courts will insist upon considerable latitude in pre- 
venting unconscionable bargains. 


Bradley y. Carritt, [1903] App.Cas. 253. 
Noakes & Co., Ltd., v. Rice, [1902] A.C. 24. 
Kreglinger v. New Patagonia Co., Ltd., [1914] A.C. 25. 
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Q. 45. M successively mortgaged land to E-1 ‘ha to E-2. W, 
his wife, joined in the first mortgage to release her dower and 
homestead interests. A, a creditor of M, levied an attachment upon 
the land. C is a general creditor of M. Both mortgages were 
promptly recorded and are now overdue. Who may redeem the 
land from the first mortgage? From the second? 


A. M, W, A, and E-2 may redeem from the first mortgage; 
M and A may redeem from the second. The general principle is 
that the mortgagor, or any other person having an interest in the 
land, and who is in privity with and claims under the mortgagor, 
and who would be prejudiced by the enforcement of the mortgage, 
may redeem from it. All the persons named fall within this test 
as to the first mortgage. A general creditor, such as C, does 
not. Neither W, who has not joined in the second mortgage, nor 
E-1, the senior incumbrancer, would be prejudiced by the enforce- 
“ment of the second mortgage, and therefore cannot redeem from it. 


Dawson y. Overmyer, 40 N.H. 1065, 141 Ind. 438. 


Q. 46. M mortgaged property to E to secure a debt of $500, by 
a deed, absolute on its face. By statute such mortgages were in- 
valid, unless a separate defeasance was given and recorded. This 
was not done. E wrongfully sold the property to P, a bona fide 
purchaser, before the law day. The property was worth and 
brought $1,000 on the sale, but when the time for redemption came 
it was worth $3,000. What are M’s rights against E? 


A. The sale to P cut off M’s interest in the property. However, 
M could bring a quasi contractual action against E to recover the 
amount received from the sale. Moreover, by a bill in equity to re- 
deem, M will be allowed to hold E either for the amount of money 
received from the sale, treating it as a substitute for the mortgaged 
res, or for the value of the property at the time of redemption. 


Mooney v. Byrne, 57 N.E. 163, 163 N.Y. 86. 


Q. 47. M mortgaged property worth $100,000 to E to secure a 
debt of $50,000. M, being a widow in indigent circumstances, was 
‘unable to redeem when the debt came due. E, knowing M’s pov- 
erty and the value of the redemption interest, made successive of- 
fers of $4,000, $10,000, and finally $15,000 to M for it. M sold to E 
at the last-named price. M now brings a bill to redeem the prop- 
erty. What decision? 
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A. After a mortgage has been created, the mortgagor is the own- 
er of the redemption interest, and it is difficult to find any very 
substantial reason why he should be protected in his disposal of it 
to any one, including the mortgagee, more than any other vendor of 
a property interest. Nevertheless most courts watch subsequent 
transactions between mortgagor and mortgagee with a suspicious 
eye, and seem to think there exists some sort of semifiduciary re- 
lation between them. If the conveyance is without consideration, 
the original indebtedness still existing, the courts hold, and doubt- 
less rightly, uhat the transaction is intended to give the mortgagee 
additional security, but that the mortgage situation still exists. 
Where the mortgagee gives inadequate consideration, as in the 
case under discussion, there is a conflict in the authorities, even 
where the inadequacy is very great. The better view seems to be 
that the transfer will not be upset unless the mortgagee appears 
to have been guilty of fraud, undue influence, or oppression in ob- 
taining it, and that inadequacy of consideration is merely some evi- 
dence of these things. 


Peugh y. Davis, 96 U.S. 332, 24 L.Ed. 775. 

Villa v. Rodriguez, 12 Wall. 323, 20 L.Ed. 406. 

De Martin v. Phelen, 47 P. 356, 115 Cal. 538, 56 Am.St.Rep. 115. 
West v. Reed, 55 Ill. 242. 


Q. 48. The mortgagor, M, having defaulted, E, the mortgagee. 
went into possession of the mortgaged property, Blackacre, with- 
out any objection by M. E remained in possession for the period 
set by the statute for the bringing of an action to recover posses- 
sion of real property. M now claims the mortgage still exists and 
wants to redeem. Should he be allowed to do so? 


A. Ordinary equitable principles concerning laches have been 
applied to cases of this sort in the absence of statutes barring the 
remedy of the mortgagor. Usually the period fixed for recovery 
of property at law is followed. The mortgagee in possession must, 
of course, be holding adversely for the mortgagor to be barred. 


Cory v. Santa Ynez Land & Improvement Co., 91 P. 647, 151 Cal. 778. 
McGuire v. Lynch, 59 P. 27, 126 Cal. 576. 
Winburn v. Witt, 120 S.W. 298, 134 Ky. 339. 


Q. 49./M was the owner of Blackacre, worth $20,000, subject to 
a first mortgage to E-1 of $10,000 and a second mortgage to E-2 
of $8,000. E-1 foreclosed his first mortgage and P bought it at the 
foreclosure sale for $16,000. Under a typical statute permitting re- 
demption from foreclosure sale to the mortgagor and junior en- 
cumbrancers, E-2 redeemed from P by paying the sale price, 
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$16,000. The redemption statute had no express provision gov- 
erning the effect of such a redemption upon the personal liability 
of the mortgagor to the junior mortgagee. E-2 now seeks to 
enforce his debt for its full face value. Should he be allowed 
to do so? 


A. Some courts have held, and the tentative draft of the Uni- 
form Mortgage Act provides, that the redemption by a junior en- 
cumbrancer extinguishes the debt to the extent that the fair value 
of the property exceeds the amount paid to redeem. Theoretical- 
ly this is a fair rule and advantageous to the mortgagor, but it 
greatly increases litigation costs by injecting the problem of valua- 
tion and it discourages redemption by junior encumbrancers thus 
removing the biggest incentive to senior encumbrancers to bid up 
the property to at least the amount of their debts. For these rea- 
sons other courts have held that such a redemption has no effect 
on the mortgage debt. This, of course, may result in double satis- 
faction in fact to the mortgagee at the expense of the mortgagor. 

A statutory solution which avoids the objections to both these 
rules permits the redeeming junior encumbrancer to state the 
amount he is willing to credit on the debt. If he does so only 
that amount is credited; if he does not the debt is wholly satisfied. 
Coupled with this, as a spur to fair valuation by the redemption- 
er, is a liability to re-redemption by payment of the actual sale price 
plus the amount credited on the debt. 

Sprague v. Martin, 13 N.W. 34, 29 Minn. 226. 


Work y. Braun, 103 N.W. 764, 19 8.D. 487. 
Van Horne v. McLaren, 8 Paige (N.Y.) 285, 85 Am.Dec. 685, 


Q. 50. M, owner of Blackacre, gave a first mortgage on it to E-1 
for $5,000 and a second mortgage on it for $2,000 to E-2. On de- 
fault by M, E-1 foreclosed his mortgage and bought in Blackacre 
at the foreclosure sale for $4,000 getting a deficiency judgment 
for $1,000 which he recorded. By statute the mortgagor may re- 
deem from a foreclosure sale and if he does it is provided that the 
sale shall be void. Blackacre having risen in value M redeemed. 
What rights, if any, do E-1 and E-2 have in the property? 


A. Although substantially similar, statutes permitting redemp- 
tion from foreclosure sale differ considerably in wording and de- 
tail. And, in construing what is meant by annulling or avoid- 
ing the sale, there is much conflict in the decisions. No court has 
held that the mortgagor by redeeming under such a statute 
succeeds to the rights of the purchaser. Nor, apparently, has any 
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state held that all liens revive although a literal reading of the stat- 
ute would lead to that result. Some states hold that only junior 
encumbrances revive and some hold that judgment liens revive. 
It is difficult to find any statutory language to justify such dis- 
tinctions. It is quite clear that a judgment lien would attach 
at the time of redemption so that E-1’s deficiency judgment would 
become a lien at that time. The only question is whether E-l’s 
original mortgage lien reattaches for the amount of the deficiency. 
It should not because to do so would remove the chief pressure on 
him to bid for the property its value up to the amount of his mort- 
gage debt. 7 

Nor, for the sarne reason, should E-2’s mortgage revive although 
it is arguable that his position at the foreclosure sale is different 
from that of E-1 in that until the bid price exceeded the amount 
of the first mortgage he would have to pay cash in order to pur- 
chase and this is a sufficient hardship to differentiate his case. Al- 
though there is merit to the contention it is not sufficient to affect 
the desirability of effectuating the policy of the statute to. force 
bidding and overcome the difficulty of finding any warrant in the 
language of the statutes for distinguishing between junior and 
senior encumbrances. 

Powers y. Sherry, 132 N.W. 210, 115 Minn. 290. 
Sucker v. Cranmer, 149 N.W. 16, 127 Minn. 124. 


Flanders v. Aumack, 51 P. 447, 32 Or. 19, 67 Am.St.Rep. 504. 
See Simpson vy. Castle, 52 Cal. 644, 649. 


Q. 51. E, holding a mortgage on M’s property to secure a $2,000 
loan, foreclosed and sold the property for $600 and then asked for 
and obtained a deficiency judgment for $1,400. The sale occurred 
in the midst of a depression when there was an almost complete 
absence of a market for real estate. There was no competitive 
bidding. In a hearing on a contested motion for confirmation of 
the sale and judgment it was found that the property was reason- 
ably worth over $2,000. Should the court order confirmation? 


A. Courts have quite uniformly held that to affect the validity 
of a foreclosure sale there must be something in the nature of 
fraud, mistake or oppression beyond mere inadequacy of price. 
However, several courts recognized that the abnormal ‘situation of 
the past depression actually resulted not only in a strict foreclosure 
but also left the mortgagor still burdened with a large share of his 
indebtedness. At least in cases where there has been no competi- 
tive bidding at the sale equity courts seem justified in exercising 
their traditional power to prevent oppression by refusing confirma- 
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tion of a foreclosure sale unless the fair value of the property is 
credited on the debt. Whether the potential future value should 
be credited seems more dubious. 

The device of an upset price ordinarily confined to corporate 
foreclosure fixed by the court in advance has found judicial recog- 
nition, but also has been refused on the ground that it would fur- 
ther discourage competitive bidding. Either sort of relief should 
be exercised carefully so as to protect the mortgagee and also to 
avoid a possible danger to the future expansion of credit on mort- 
gage security. 

Suring State Bank vy. Giese, 246 N.W. 556, 210 Wis. 489, 85 A.L.R. 1477. 
Rohrer vy. Strickland, 82 S.E. 711, 116 Va. 755. ; 

Pete eae & Mortgage Guaranty Co. y. Lowenstein, 166 A. 538, 118 N.J. 
Pore et nx, v. Prudential Ins. Co. of America, 164 S.E. 335, 202 N.C. 789, 82 


' ALR. 974. 
Michigan Trust Co. v. Cody, 249 N.W. 844, 264 Mich. 258. 


Q. 52. A state statute, reciting that an economic emergency ex- 
isted, authorizes the state courts to extend the period of redemp- 
tion from mortgage foreclosure for a just and equitable period not 
exceeding two years contingent upon the mortgagor paying the 
reasonable rental value to be applied to the interest, taxes and 
mortgage indebtedness. The mortgagor is to retain possession 
during this extended period and the act preserves the mortgagee’s 
right to foreclosure by sale and a deficiency judgment if the mort- 
gagor fails to redeem. The mortgagor applied to the court under 
the provisions of this act and was granted an extension of the peri- 
od of redemption for the maximum period. Is this statute consti- 
tutional? 


A. Yes. Obviously the obligation of the mortgagee’s contract is 
impaired but the contract clause in the constitution is limited by 
the police power of the state reasonably exercised. The existence 
of an emergency (and a legislative recital that one exists has per- 
suasive though not‘conclusive effect), protection of the mortgagee 
by payment for the new time, limiting the application to homes, 
farm lands occupied by owners and business properties that con- 
stitute the owner’s job, making the legislation temporary and giv- 
ing discretion to the court in administering it, are important fac- 
tors in determining the constitutional validity of moratoria legis- 
lation for the relief of mortgage debtors by staying foreclosure, 
prolonging the period of redemption from foreclosure sales, extend- 
ing the time for pleading, postponing the day of sale, etc. 
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A little doubt would exist over a provision which, at the option 
of the mortgagor, in effect abolishes the right of foreclosure by ad- 
vertisement and requires all foreclosures to be by court action. In 
past depressions in the absence of legislative sanction equity re- 
fused moratory relief and recent decisions indicate little change of 
attitude. The validity of the statute here in question is clear. 


Home Building & Loan Association v. Blaisdell, 54 S.Ct. 231, 290 U.S. 398, 
78 L.Ed. 413, 88 A.L.R. 1481. 

Block y. Hirsh, 41 S.Ct. 458, 256 U.S. 135, 65 L.Ed. 865, 16 ATER, 165. 

Fifth Ave. Bank of New York v. Compson, 166 A. 86, 113 N.J.Eq. 152. 

Kotler v. John Hancock Mut. Life Ins. Co., 168 A. 36, 118 N.J.Eq. 544. 

Brennan et al. v. American Trust Co. et al., 45 P.(2d) 207, 3 Cal.(2d) 6385 

California Securities Co. v. Grosse, 46 P.(2d) 170, 3 Cal.(2d) 7382. 

Note, Moratoria and Stay Laws, 22 Calif.Law Rev. 350; Stone, 11 Wis.Law 
Rey. 203 (1936); 20 Minn.Law Rev. 85; 97 A.L.R. 1123, Financial depres- 
sion as justification of moratorium or other relief to mortgagor. 


SECTION 12.—TRANSFER OF THE MORTGAGED 
INTEREST 


Q. 53. M mortgaged Blackacre to E. M then sold and conveyed 
by deed his interest in the property to P, who orally assumed the 
payment of the mortgage debt. The mortgage matured two years 
after this sale, and the mortgagee collected the amount of the debt 
from M. M now sues P for breach of his promise to pay the mort- 
gage debt. May he recover? 


A. Yes; it has been held that the assumption of a mortgage debt 
is not within that provision of the statute of frauds covering prom- 
ises to answer for the debt or default of another. The reasons usu- 
ally given are that the promise is to pay the transferee’s own debt, 
or that the promise is not to the mortgagee, but to the mortgagor. 
Unless taken out by some doctrine of part performance, it would 
seem that such a promise would be under that section of the stat- 
ute of frauds relating to contracts not to be performed within a 
year; the cases, however, have not considered the point. More- 
over, the oral agreement is held admissible under the parol evi- 
dence rule, on the ground that the deed was not meant to cover the 
question whether the transferee did or did not assume the mort- 
gage debt. The latter is considered a separate agreement for the 
purpose of setting forth the true consideration of the conveyance. 


Herrin y. Abbe, 46 So. 183, 55 Fla. 769, 18 L.R.A.(N.S.) 907. 
Neiswanger v. McClellan, 26 P. 18, 45 Kan. 599, 
Strohauer y. Voltz, 4 N.W. 161, 42 Mich. 444, 
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Q. 54. M mortgaged Blackacre to E to secure the repayment of 
adebt. M then sold and conveyed his interest to P-1, who did not 
assume payment of the mortgage debt. P-1 then sold and con- 
veyed to P-2, who expressly promised P-1 that he would pay off 
the mortgage debt. E wishes to know whether he has any direct 
_ right against P-2. Has he? 


A. By the better view E should have no right. There are, how- 
ever, cases both ways. The right of a mortgagee to have a direct 
action against a transferee of a mortgagor has been based upon one 
or another of three theories. The one most prevalent in the cases 
is that a third party beneficiary of a contract may sue upon it. Be- 
fore such a person may sue, it is generally stated that there must 
have been an intention to benefit him. Since it seems difficult to 
believe that P-1 and P-2 entered into this contract to benefit E, re- 
covery, logically, should be denied on this theary, unless all that 
intent to benefit means is that the third party shall have an en- 
forceable right. The other two solutions are worked out on the 
theory that the mortgagee is the creditor of the promisee. One is 
that the promisee becomes a surety for the payment of the debt and 
a creditor is entitled to be subrogated to any security the surety 
has for his indemnity; in this case, the right against the trans- 
feree. Such use of the word “subrogation,” although frequent, is 
undesirable. The other, and most satisfactory theory, is that the 
relief granted is merely the application towards the payment of the 
debt of property belonging to the debtor, consisting, in this case, of 
a promise to him by the transferee. England and Massachusetts 
would give no direct right either at law or in equity. 


See Williston, Contracts, § 384 et seq. 

Hopkins v. Warner, 41 P. 868, 109 Cal. 133. 

Ward v. De Oca, 52 P. 130, 120 Cal. 102. 

Marble Sav. Bank y. Mesarvey, 70 N.W. 198, 101 Iowa, 285, 
Codman vy. Deland, 121 N.H. 14, 231 Mass. 344. 

See Contracts, Question 81. 


Q. 55. M mortgaged Blackacre to E. M then sold and conveyed 
his interest to P. Nothing was said, either about P assuming the 
mortgage debt or taking “subject to” it; but the purchase price 
was reduced by reason of the mortgage. The debt coming due, E 
collected it from M. What are M’s rights against P? 


A. When the mortgagor transfers “subject to” the mortgage, 
what is meant is that, as between the mortgagor and his transferee, 
the land shall be primarily liable for the payment of the debt, and 
the mortgagor shall be surety only. For this situation to exist it 
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is not necessary that the transfer be expressly “subject to” the 
mortgage. Whether it is or not depends upon all the circumstances 
of the case. A circumstance which ordinarily controls is whether 
there was a reduction in the sale price because of the mortgage. 
Thus, in the principal case, it would be held that P took “subject 
to” the mortgage. Since that is so, on paying E, M clearly could 
be subrogated to E’s rights as mortgagee. Most states hold that 
M has no personal claim to indemnification against a transferee 
who has taken “subject to” the mortgage; and this seems correct. 
One who merely takes “subject to” the mortgage is under no per- 
sonal duty to pay the debt, and ought not, therefore, to be under 
any personal duty to repay the one who does have to pay the debt. 


Fuller v. Hunt, 48 Iowa, 163. 

Johnson y. Zink, 51 N.Y. 333. 

McArthur v. Goodwin, 160 P. 679, 173 Cal. 499. 

Chaffee v. Hawkins, 154 P. 148, 157 P. 35, 89 Wash. 130. 

Faulkner v. McHenry, 83 A. 827, 235 Pa. 298, Ann.Cas.1913D, 1151. 

Note, 101 A.L.R. 281, What language amounts to assumption of mortgage by 
grantee. . 


Q. 56. M mortgaged Blackacre to E to secure a debt. M sold 
and conveyed the land to P-1, who did not assume the mortgage 
debt nor take “subject to” it. P-1 then sold and conveyed the land 
to P-2, who in express terms took it “subject to” the mortgage. E 
having collected the debt from M, the latter now claims that the 
land in the hands of P-2 had the primary duty to pay, and therefore 
he should have reimbursement out of it. Should he? 


A. No; whether or not land in the hands of a transferee, P- 
2, is primarily liable for the payment of a mortgage debt, depends 
on whether it was so liable in the hands of the transferor, P—-l. The 
stipulation probably was put in by the parties, P-1 and P-2, to 
guard against a supposed, though nonexistent, liability of the land 
in grantor’s hands, not for the benefit of M. 


Jumel v. Jumel, 7 Paige (N.Y.) 591, and note. 
Cf. Boice v. Coffeen, 188 N.W. 857, 158 Iowa, 705. 
Merritt v. Byers, 48 N.W. 417, 46 Minn. 74, contra. 


Q.57. M mortgaged Blackacre to E, his creditor, to secure a 
debt. M then sold and conveyed his interest in Blackacre to P, 
who assumed the mortgage debt. Later M, for valuable considera- 
tion, released P from his assumption of the debt. The question 
arises whether E nevertheless may hold P for the debt. What de- 
cision? 


A. The cases are at variance on this point. Probably most courts 
would hold that M might release P at any time before E has in 
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some way accepted the benefit of the agreement. If E’s right is 
based upon the theory that the third party beneficiary of a contract 
gets a legal right to sue on the contract, it is difficult to see how E’s 
right against P can be discharged at any time after the contract is 
made without'his concurrence. If E’s rights are based upon the 
theory of subrogation to’the right of a surety, or on the doctrine 
that P’s promise is an asset which M’s creditor, EF, should be able 
to reach in equity, there seems no reason why, unless it is proscrib- 
ed as a fraudulent conveyance, M should not be able to release P at 
any time. 


Gifford vy. Corrigan, 22 N.B. 756, 117 N.Y. 257, 6 L.R.A. 610, 15 Am.St.Rep. 
Biddel v. Brizzolara, 30 P. 609, 64 Cal. 354. 
See Williston, Contracts, § 384 et seq. 


Q. 58. M mortgaged Blackacre to E to secure an obligation ob- 
tained from M by E’s fraud. The mortgage was in the form of a 
deed absolute on its face. E transferred Blackacre to P, who knew 
of the mortgage, and as consideration paid the amount of the mort- 
gage debt. The conveyance from E to P made no express mention 
of the mortgage debt. The debt being due and unpaid, P now 
brings a bill against M to foreclose the mortgage. Should his bill 
be allowed? 


A. No; the general rule in both title and lien jurisdictions is that 
an attempted transfer of the mortgaged property without reference 
to the mortgage debt is nugatory. If the mortgage is by a deed ab- 
solute on its face, apparently an exception is made, and a convey- 
ance in terms of the land is assumed to pass the mortgage debt, 
with the land as security. On principle the inquiry should be in 
all cases whether the conveyance, construed in the light of the sur- 
rounding circumstances, evidenced an intention on the part of the 
mortgagee to assign the debt. But, granting that P became a 
‘transferee of the debt and the mortgage security, the question still 
remains whether he took free of M’s defense against E that the 
debt was obtained by fraud. The general rule is clear that even a 
bona fide purchaser of a negotiable note after maturity, or of a non- 
negotiable chose in action at any time, takes it subject to all equi- 
ties and defenses in favor of the debtor, although not to equities in 
favor of third parties, or defenses based on “collateral” matter. 
So in the principal case M could set up E’s fraud in P’s action ta 
foreclose. 


Hawkins v. Elston, 146 P. 254, 58 Colo. 400., 
Gooch v. Phillips, 148 P. 185, 46 OkL 145. 

Davis v. Beckstein, 69 N.Y. 440, 25 Am.Rep. 218, 
Briggs v. Crawford, 121 P. 381, 162 Cal. 124. 
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Q. 59. M mortgaged Blackacre to E to secure the payment of a 
negotiable promissory note, which note and mortgage were obtain- 
ed from M by E’s fraud. The mortgage was by deed absolute on 
its face. The note contained no reference to the mortgage. E then 
sold the note to P-1, a purchaser for value without notice of E’s 
fraud. After this E forged what purported to be a negotiable 
promissory note, running from M to E and reciting in it that it 
was secured by a mortgage of Blackacre. This note E sold to P-2, 
a bona fide purchaser, and gave him a deed of Blackacre. Who has 
the right to enforce the mortgage on Blackacre, P-1 or P-2? 


A. P-1 has. By the weight of authority a bona fide purchaser 
before maturity of a negotiable note takes it free of equities. Since 
he takes the chose in action free and clear of equities, and since the 
- security is a mere accessory to the debt, following it in equity in 
title theory states, and at law in lien states, the mortgage may be 
enforced free of equities to the same extent as the note. A few 
states take the view that, though the claim may be assigned free 
and clear of equities, the mortgage is not negotiable, and a trans- 
feree can enforce it only to the extent that the original mortgagee 
could have. In either case P—1 has a superior claim to the chose in 
action, and can show by parol evidence that it was secured by the 
conveyance of Blackacre. P-2 cannot claim as a bona fide purchas- 
er of Blackacre, because he took it, not believing that E had abso- 
lute title, but as mortgaged pruperty, securing a claim to which 
he acquired no right, at least as against P-l. 


Paige v. Chapman, 58 N.H. 333. 
Paulsen v. Koon, 88 N.W. 760, 85 Minn. 240. 


Q. 60. M mortgaged Blackacre to E to secure the payment of a 
debt. E first assigned the debt and mortgage to P-1, who paid val- 
ue for it. Later E purported to assign the debt and mortgage to P- 
2, who paid value and had no notice of the prior assignment to P-1. 
As between P-1 and P-2, who has priority in the mortgage of 
Blackacre? 


A. Where there are conflicting assignments of a debt secured 
by a mortgage, there are, apart from recording acts, two different | 
rules. The one applied in the majority of jurisdictions is that the 
assignees rank in the order of assignment. The minority rule is 
that they rank according to the time when each assignee has given 
notice to the mortgagor of the assignment. Almost everywhere, 
however, recording acts cover such situations. Generally, under 
such statutes, the one who first records his assignment will be 
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given priority, if at the time of getting the assignment he had no 
notice of conflicting claims. Recording, of course, puts subsequent 
assignees on constructive notice of the recorded assignment. Or- 
dinarily such statutes cover only assignments in terms of the mort- 
gage, and do not apply to assignments of the mortgage debt with- 
out reference to the mortgage. Some states have special recording 
acts applying to assignments under which recording gives notice, 
but failure to record will not defeat a prior assignee against a later 
one who first records. Further, some statutes are construed as not 
applying to the transfer of a negotiable instrument secured by a 
mortgage. 

Adler v. Newell, 41 P. 799, 109 Cal. 42. 

Mutual Benefit Life Ins. Co. v. Huntington, 48 P. 19, 57 Kan. 744. 

Thayer v. Daniels, 113 Mass. 129. 

Dearle v. Hall, 3 Russ. 48. 

Central Trust Co. v. West India Imp. Co., 62 N.BE. 387, 169 N.Y. 32%. 

Hoag v. Sayre, 33 N.J.Eq. 552. 

Bunker y. International Harvester Co., 127 N.W. 1016, 148 Iowa, 708. 


Murphy v. Barnard, 38 N.B. 29, 162 Mass. 72, 44 Am.St.Rep. 340. 
See on successive assignments, Contracts, Question 79. 


' 


SECTION 13.—PRIORITY AMONG INCUMBRANCERS 


Q.61. M mortgaged Blackacre to E to secure three debts, evi- 
denced by nonnegotiable notes, each one maturing at a different 
time. No one of the notes mentioned the others. For value E as- 
signed the note which matured last to P-1. Later he assigned to 
P-2, for value, the one which matured second, and the one which 
matured first to P-3. The debt assigned to P-3 is now due, and M 
is insolvent. Blackacre is not worth enough to pay all three debts. 
Who should have priority in enforcing, the mortgage? 


A. The courts usually follow one or the other of two different 
rules. One is that the assignees shall be given priority according 
to the maturity of their claims. This rule fallaciously assumes that 
the right to foreclose on maturity of the debt carries with it a right 
to priority in the proceeds. It is perfectly possible for the foreclo- 
. sure sale to be made subject to payment of the obligations which 
are not yet due, or, if the property is sold free of the whole indebt- 
edness, to order the application of the proceeds as seems most just. 
The other and majority rule is that the different debts are secured 
by one mortgage intended to secure one debt to the same extent as 
the others; therefore the different assignees should be entitled to 
share in the mortgaged property or its proceeds in proportion to 

a ‘ 
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the amounts of their respective claims, without reference to the 
time either of their maturity or of their assignment. 


Penzel v. Brookmire, 10 8.W. 15, 51 Ark. 105, 14 Am.St.Rep. 23. 
Jennings v. Moore, 47 N.W. 127, 83 Mich. 231, 21 Am.St.Rep. 601. 
Parkhurst v. Watertown Steam Engine Co., 8 N.E. 635, 107 Ind. 594. 
See dissenting opinion, Donley v. Hays, 17 Serg. & R.(Pa.) 400. 


Q. 62. C obtained a judgment against M and recorded it so as to 
obtain a judgment lien upon any real property thereafter acquired 
by M. Later M borrowed money from E with which to buy Black- 
acre from §, agreeing to give E a mortgage on the property when 
acquired. M bought Blackacre and three days later gave a mort- 
gage on it to E to secure the loan. E promptly recorded. Who has 
priority, C or E? 


A. E. Subject to statutory qualifications (e. g., the operation of 
‘the recording acts, a priority given by statute to some other en- 
cumbrances such as a mechanic’s lien, etc.), a purchase money 
mortgage takes priority over any other encumbrance arising 
through the mortgagor. The doctrine is extended to protect third 
persons who advance the money with which to make the purchase. 
The doctrine has been explained on a technical conception of in- 
stantaneous seizin or by saying that the mortgagor gets the prop- 
erty with the mortgage already on it. Neither of these explana- 
tions applies to the case put. The real explanation seems one of 
obvious fairness that need not be elaborated. 


Stewart v. Smith, 30 N.W. 4380, 36 Minn. 82, 1 Am.St.Rep. 651. 
Scott, Carhart & Co. vy. Warren, 21 Ga. 408. 


Q. 63. M gave a mortgage on Blackacre to E-1 to secure a loan 
made. M later gave another mortgage on the same property to 
E-2 who made his loan and took his mortgage in ignorance of the 
prior mortgage to E-1. Which has the superior mortgage? 


A. E-1. Both in lien and title states successive mortgages, like 
successive conveyances, take priority in the order they are made. 
Estoppel may, of course, alter this priority. In other words, gen- 
eral legal and equitable principles govern priorities in the case of 
mortgages. Universally, in the United States, the recording acts 
apply to mortgages, and practically the same problems and solu- 
tions arise in mortgages as in conveyances, although, of course, nu- 
merous questions peculiar to mortgages also arise. The student 
should investigate these more fully than can be done here. 


See Pomeroy, HDquity (4th Ed.) § 679. 
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SECTION 14.—MARSHALING 


Q. 64. M mortgaged Biackacre and Whiteacre to E to secure a 
debt. M then sold Whiteacre to A who paid the full value of the 
property. M is now insolvent and E’s claim is due. What are A’s 
rights? 


A. If E were permitted to foreclose on either Whiteacre or 
Blackacre at his option it would be within his power to determine 
whether A would be allowed to keep Whiteacre or lose it and have 
a claim along with general creditors against M. In a case like this, 
M, having been paid in full by A, is the principal obligor as be- 
tween the two, and A has a right to exoneration against M. To 
enforce this right and to prevent E’s caprice determining where the 
loss is to fall, an equity court at A’s request will prevent E from 
foreclosing on Whiteacre before going against Blackacre. If 
Blackacre is not of sufficient value to pay E’s whole claim, A might 
pay E and be subrogated to his rights, and thus save Whiteacre, 
or he could let both Blackacre and Whiteacre be sold and get a 
right in the proceeds to be paid out of them, after E is satisfied and 
before the general creditors of M are paid. In case A did not move 
quickly enough to be given any of the foregoing remedies, and E 
foreclosed on Whiteacre, A ought to be subrogated, pro ete to 
E’s mortgage on Blackacre. 


Brown v. Simons, 44 N.H. 475. 
See 46 Harv.Law Rev. 1035. 


Q. 65. M, who owed a debt to E, gave a mortgage of Blackacre 
on April 1 and a mortgage on Whiteacre on May 1 to secure it. 
Both mortgages were recorded at once, but neither referred to the 
other. On June 1 M sold and conveyed Blackacre to A, who paid 
its full value and recorded his conveyance. On’ July 1 M sold and 
conveyed Whiteacre to B, who paid its full value and recorded his 
conveyance. M is insolvent, and E’s debt is now due. A brings a 
bill in equity, praying that E be compelled to enforce his security 
right in Whiteacre before going against Blackacre. Should his 
prayer be granted? 


A. No; when A bought Blackacre, he got an equitable right to 
compel E to foreclose on Whiteacre first, it being immaterial that 
the mortgage on Whiteacre was given after that on Blackacre, or 
that A did or did not know of its existence. If B had bought 
Whiteacre, knowing all the facts, he would take it subject to this 
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equity. In other words, the rule as stated by most courts is that, 
if each grantee paid full value and each knew all of the facts, the 
land must be taken by the mortgagee in the inverse order of aliena- 
tion. If B was a purchaser for value without notice, the foregoing 
rule would be inapplicable. Nor, in such a case, should the caprice 
of the mortgagee decide on whom the loss shall fall. The best so- 
lution in such a situation is to prorate the mortgage debt on the 
two lots, in proportion to the value of the lots. If the two proper- 
ties had been given at the same time in one mortgage, and the 
mortgage recorded, the question would be raised whether B, who 
is charged with notice that Whiteacre is subject to a mortgage, is 
not also charged with notice that Blackacre is subject to the same 
mortgage, and, further, with notice of any recorded conveyances of 
Blackacre, which would create an equity against Whiteacre to have 
it taken first. There is a dispute on the point. However, B is un- 
der no duty to search through the records to see if other security 
had been given for the debt at a date prior to the mortgage of | 
Whiteacre. Consequently, in the principal case, aside from show- 
ing actual notice by B, A’s prayer should be denied. What equity 
should do, if asked, is to prorate E’s claim between Blackacre and 
Whiteacre in accordance with their value. 


Green v. Ramage, 18 Ohio, 428, 51 Am.Dec. 458. 
La Farge Fire Ins. Co. v. Bell, 22 Barb.(N.Y.) 54 


Q. 66. M, who owed a debt to E, gave mortgages of Blackacre 
and Whiteacre to secure it. These mortgages were recorded. Lat- 
er M gave a second mortgage on Blackacre to A, who recorded his 
mortgage. Still later M gave a second mortgage on Whiteacre to 
B, who had actual notice of A’s mortgage on Blackacre. M is in- 
solvent. A brings a bill in equity, praying that E be compelled to 
enforce his mortgage on Whiteacre before resorting to Blackacre. 
Should his prayer be granted? 


A. Many courts would grant it. Where A is a transferee for full 
value, as in Question 65, it is easy to see that, as between A and M, 
the lot remaining in M’s hands is the principal, and the property 
sold is only secondarily liable, and consequently entitled to exon- 
eration or subrogation. In other words, A should have a right to 
have the loss thrown upon Whiteacre, and that right would bind 
subsequent purchasers with notice. But it is difficult to see how a 
junior incumbrancer, who took his security on just this one parcel 
as it stood, should have any right to have the other property sub- 
ject to the prior mortgage taken first. However, the courts fre- 
quently fail to make any distinction between subsequent grantees 
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and subsequent mortgagees, and follow the same principles set 
forth in Question 65 and thus in effect give A the benefit of an un- 
bargained for security interest in Whiteacre in priority both to B 


and general creditors. The courts, with few exceptions, have ig- 
nored the rights of general creditors, but certainly should not sacri- 


fice B to A. 
Langel v. Moore, 164 N.B. 118, 119 Ohio St. 299. 


Sibley v. Baker, 23 Mich. 312. 
Meek v. Thompson, 42 S.W. 685, 99 Tenn. 732, 


Robeson’s Appeal, 12 A. 51, 117 Pa. 628. 
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SECTION 1.—NATURE OF ORDINANCES 
(a) As Law ora J.aw 


Q.1. An automobile insurance policy was subject to the express 
condition that it “shall not cover any liability of the assured while” 
(the automobile is) “being operated by any person under the age 
limit fixed by law or under the age of sixteen, years in any event.” 
An automobile, driven with the insured’s consent, by a minor 
seventeen years of age, in the city of L, inflicted personal injuries 
upon a pedestrian. An ordinance of L made it unlawful to permit 
anyone under the age of eighteen to operate a motor vehicle on 
the streets of said city. No state statute made the operation of an 
automobile by minors over sixteen unlawful, but the state statute 
prohibited a child under sixteen to operate an automobile, The in- 
jured person recovered judgment against the insured, who, having 
paid the judgment, brought suit against the insurance company. 
Will he succeed? 
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A. No. Liability was excluded when the operator was under 
“the age limit fixed by law.” This is not limited to “a law,” a 
specific phrase usually referring in a technical sense to a state stat- 
ute. Here the term “law” is used in the generic sense including 
valid municipal ordinances as well as statutes. 

The general statute which merely forbids minors under sixteen 
years to operate automobiles, does not prevent the city of L, in 
the exercise of its delegated power to regulate the use of its streets, 
from prohibiting such operation by minors under the age of eight- 
een years. Such regulation merely supplements locally the provi- 
sion of the general statute and is not in conflict with it. U. S. 
Fidelity & Guaranty Co. v. Guenther, 50 S.Ct. 165, 281 U.S. 34, 
74 L.Ed. 683, 72 A.L.R. 1064. See Grant, “Penal Ordinance in 
_ California,” 24 Cal.Law Rev. 123, 142, 153; Municipal ordinances 
supplementing criminal laws, 6 So.Cal.Law Rev. 95. 


(b) Necessity of Reasonableness for Ordinances 


Q.2. O sues the J Company for having negligently permitted 
sparks and burning embers to escape from a chimney of its saw- 
mill, causing damage to the plaintiff, and pleads an ordinance of 
the city of P providing: “The top of any chimney * * * which 
is used in connection with * * * sawdust * * *, shall be 
covered with heavy wire netting of a mesh fine enough to arrest 
the passage of sparks.” On motion of the defendant, reference 
to the ordinance was stricken from the complaint on the ground 
that the ordinance was unreasonable and void for indefiniteness. 
The ordinance was enacted under a general power granted to 
the city of P to establish a building code. Was the court’s ruling 


correct? 


A. Yes. The violation of a valid specific requirement ordinance 
is negligence per se, but this ordinance does not fix any standard 
whereby a person can determine whether he can comply with its 
terms as to the requisite fineness of the mesh of the spark arrester. 
Hence the ordinance is unreasonable and void. While ordinarily 
the reasonableness of an ordinance is a matter for the legislative 
department of a municipality to determine and a court will not set 
its judgment against that branch on a matter of policy, when an 
ordinance is enacted under general powers and not by virtue of a 
specific grant defining the mode of exercise, the court will not 
give effect to an unreasonable ordinance. Oregon Box & Mfg. 
Co. v. Jones Lumber Co., 244 P. 313, 117 Or. 411; Beiling v. 
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Evansville, 42 N.E. 621, 144 Ind. 644, 35 L.R.A. 272; City of Clinton 
v. Wilson, 101 N.E. 192, 257 Ill. 580. 


SECTION 2.—POWERS 
(a) To Regulate 


Q.3. A municipal ordinance requires the closing of barbershops 
before eight o’clock a. m. and after six o’clock p. m. on Monday, 
Tuesday, Wednesday and Friday; before eight o’clock a. m. and 
after twelve o’clock noon on Thursday, and before eight o’clock a- 
m. and after eight o’clock p. m. on Saturdays and days (other than 
Sunday) before certain named holidays. An owner of a shop is 
convicted and fined for violating this ordinance. He thereupon 
brings suit to enjoin the city officials from enforcing the fine and 
also takes a proceeding in error to review his conviction. Will he 
succeed ? 


A. A question of remedy, not related to the validity of the 
ordinance, is involved in the injunction suit. This will not lie be- 
cause the complainant has an adequate remedy at law in the er- 
ror proceedings. It is only where property rights~will be de- 
stroyed by unlawful interference under color of a void ordinance 
that an injunction will issue to prevent its enforcement. Dobbins v. 
Los Angeles, 195 U.S. 223, 241, 25 S.Ct. 18, 49 L.Ed. 169. But 
the conviction should be reversed on error because the ordinance 
has no reasonable relation to public health and interferes need- 
lessly in a harmless trade. Patton v. City of: Bellingham, 38 P. 
(2d) 364, 179 Wash. 566, 98 A.L.R. 1076; State ex rel. Pavlik 
v. Johannes, 259 N.W. 537, 194 Minn. 10; City and County of 
Denver v. Schmid (Colo.) 52 P.(2d) 388; 10 Univ.Cincin.Law 
Rev. 182; 3 Geo. Washington Law Rev. 267. 


(b) To Assess Specially for Improvements 


Q. 4. The city of S passed an ordinance providing for the widen- 
ing of an arterial highway in a business district and levied a spe- 
cial assessment on property included in an improvement district 
of considerable extent on the ground of such property being special- 
ly benefited and particularly served by the improvement. This as- 
sessment was twice the amount contributed by the city at large. 
Property owners appealed from the fixing of the boundaries of 
the district and the ratio of assessments and in connection with 
their appeal made the objection that this same property had borne 
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assessments for the opening of other avenues. Will their appeal 
be sustained? 


A. No. The action of the proper authorities in determining 
whether a public improvement results in special benefit to cer- 
tain property in apportioning the cost of a public improvement 
between the city as a whole and the property specially benefited, 
in fixing the size and the boundaries of the district subject to a 
special assessment, and in determining the ratio of assessments 
on property specially benefited, is conclusive, in the absence of 
fraud, mistake of fact or law, or arbitrary action amounting to a 
manifest abuse of discretion. That the property has borne assess- 
ments for the opening of other avenues of approach does not, in 
the absence of constitutional or statutory limitation on the amount 
of total permissible assessment, preclude assessment for another 
approach by which the district is rendered more directly accessible. 
Re Aurora Avenue in City of Seattle, 41 P.(2d) 143, 180 Wash. 523, 
96 A.L.R. 1374; Posselius et al. v. City of Detroit (D.C.) 44 
F.(2d) 395. 


(c) Eminent Domain; Public Purpose; Slum Clearance 


Q.5. Condemnation proceedings by the United States are be- 
gun in the city of P in order to obtain land for a low-cost hous- 
ing and slum-clearance project. Similar proceedings are begun 
in the city of N by the N City Housing Authority created under a 
state law of the state in which N is located for “the clearance, 
replanning and construction” of part of an area of the city of N, 
state of O, wherein there exist unsanitary and substandard hous- 
ing conditions. Property owners affected resist the attempted 
taking of their property on the ground that such attempted tak- 
ing is not for a public use. Can they defeat the eminent domain 
proceedings? ‘ 


A. Yes, as to the federal proceedings. United States v. Certain 
Lands in City of Louisville, Jefferson County, Ky., et al. (C.C.A.6) 
78 F.(2d) 684. No, in the state proceeding, New York City Hous- 
ing Authority v. Muller et al., 1 N.E.(2d) 153, 270 N.Y. 333, noted 
31 Il.Law Rev. 113. 

The question of “public use” arises when a power has been ad- 
mittedly given. But there may be no expenditure except for a 
public purpose. Otherwise, the taxpayers would be deprived un- 
constitutionally of their property. “Public use,” as applied to 
the federal government’s power of eminent domain, includes tak- 
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ing property needed for use by the public through officers and 
agents performing federal duties; the state and federal govern- 
ments are restricted each to its own sphere, and while a state may 
do those things which benefit the health, morals and welfare of its 
people, the federal government has no such power within the 
states. The property of one individual cannot, without his con- 
sent, be devoted to the private use of another even when there is 
an incidental or colorable benefit to the public, but taking prop- 
erty to avoid-the menace of slums in cities and providing apart- 
ments to be rented to persons at low income serves a public pur: 
pose. See note, 48 Harv.Law Rev. 1021; 3 Brooklyn Law Rev. 
327, 


(d) Alienation of Property 


Q.6. The city of H, acting under what it considers to be a 
power granted in its charter, is about to sell its municipal water- 
works system. The charter expressly authorizes it “to purchase, 
hold, transfer and convey property and to exercise all the rights 
and privileges pertaining to a municipal corporation.” A taxpayer 
files suit to enjoin the sale. Will the prayer of his petition be 
granted? 


A. Yes. The authorities state that property held in trust for 
public uses cannot be sold without special legislative authority. 
City of Ogden City v. Bear Lake & River Water-Works & Irriga- 
tion Co., 52 P. 697, 16 Utah, 440, 41 L.R.A. 305. A general grant 
of power to sell is not sufficient. “Huron Waterworks Co. v. City 
of Huron, 62 N.W. 975, 7 S.D. 9, 30 L.R.A. 848, 58 Am.St.Rep. 
817; Worcester Elec. Co. v. Hancock, 135 A. 832, 151 Md. 670. 
City property not devoted to a public use, as, e.g., shares of stock 
owned by a city, City of Terre Haute v. Terre Haute Waterworks 
Co., 94 Ind. 305, may, however, be sold without special legisla- 
tive authority. See annotation in 39 A.L.R. 216; Municipal plants 
—Sale. 


(e) Control of Streets 


Q.7. On petition of all abutters on both sides of plaintiff’s prop- 
erty on Q street, city officials were about to vacate the whole of 
said street excepting only that portion on which plaintiff’s prop- 
erty abutted. The vacation was made conditional that the petition- 
ers should pay to the city $1,000.00, the estimated value to them 
of the vacation. The city further ordered the plaintiff to remove 
his gasoline pump from the sidewalk of his premises, and proceed- 
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ed to construct a passenger subway entrance on a portion of the 
sidewalk of plaintiff’s property, piling building material thereon. 
Plaintiff sued for an injunction and damages. The trial court dis- 
missed his petition and he appeals. Should the appeal be sus- 
tained? 


A. No. The vacation of all of Q street on both sides of plain- 
tiff’s property will leave him in a cul de sac. Under the more rea- 
sonable rule, he should be entitled to damages. Coy v. City of 
Tulsa, et al. (D.C.Okla.) 2 F.Supp. 411. But see New York, C. & 
st. L. R. R. Co. v. Bucsi, 190 N.E: 562, 128 Ohio St. 134, 93 A.L.R. 
632. Moreover, unless it can be shown that the vacation of the 
street was not influenced by the payment made by the abutters to 
the city, there is considerable question whether the vacation will 
be valid. Lockwood & Strickland Co. v..City of Chicago, 279 Ill. 
449,117 NEY Sls cf. Peoplevexirels) Francheré iv. ‘City: of ‘Chicago, 
152 N.E. 141, 321 Ill. 466, and People v. City of Oakland, 274 
P. 438, 96 Cal.App. 488. | Plaintiff has enough special interest to 
maintain a suit in his individual capacity, as he will suffer an in- 
jury from the vacation different in kind from that which might be 
borne by the public generally or by a taxpayer. However, until 
the officials have taken final action vacating the street, plaintiff 
is not entitled to an injunction as the courts cannot forbid the 
passage of an ordinance, except, perhaps, where its passage would 
work irreparable injury, but only its enforcement if illegal. Al- 
pers v. City and County of San Francisco and Another (C.C.N. 
Dist.Cal.) 32 F. 503; Murphy v. East Portland (C.C.Ore.) 42 F. 
308; 32 Col.Law Rev. 138. 

The plaintiff has no vested right to maintain his sidewalk pump. 
Such an encroachment upon a street for private use is a pur- 
presture and nuisance which may be summarily abated. People 
ex rel. Lapice v. Wolper, et al., 183 N.E. 451, 350 Ill. 461; Rowe 
v. City of Cincinnati, 159 N.E. 365, 117 Ohio St. 382. Plaintiff is 
not entitled to compensation for temporary inconvenience incident 
to the construction of public work and the construction of the sub- 
way is not an additional servitude for which compensation must 
be had. Westmoreland Chemical & Color Co. v. Public Service 
Commission, 144 A. 407, 294 Pa. 451; Powell v. McKelvey (Idaho) 
53 P.(2d) 626; Colonial Furniture Co. v. Cleveland Union Terminal 
Co., 191 N.E. 903, 47 Ohio App. 399. Id., 190 N.E. 578, 128 Ohio 
St. 123. But cf. Roe et al. v. Cook County, 193 N.E. 472, 358 II1. 


568. . 
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SECTION 3.—LIABILITIES 
(a) Arising from Void Contract 


Q.8. A made a contract with B city to furnish five hundred met- 
ers. Three hundred of these were delivered, two hundred paid for 
by B, and all meters delivered were resold by it to consumers and 
installed by them in their homes, but the contract was in violation 
of law because the purchase was made without competitive bidding 
and without A obtaining a certificate from the fiscal officer of the 
city that money was on hand for the purposes of this contract. 
The city refused to take or pay for the remainder of the meters. 
A brings suit for the price or for the meters and B sets up the in- 
validity of the contract and also counterclaims for the money paid 
A thereon. How will the case be decided? 


A. Both parties will fail. A may not sue on the contract, be- 
cause it is void for want of compliance with statutory formalities. 
Phoenix. Mut. Life Ins. Co. v.:City of McAllen, Tex.1(C.C_ AS) 82 
Be( 2d) O81; Burgess v. City of Cameron, 166 S.E. 113, 703, 113 W. 
Waaked, and note in 39 W.Va.Law Q. 185; Roland Co. v. Town of 
Carlisle, 244 N.W. 707, 215 Iowa, 82. Neither j in the generally pre- 
vailing view can A recover in quasi contract (Journal Printing Co. 
v. City of Racine, 246 N.W. 425, 210 Wis. 222), although there are 
authorities to the contrary where the contract is not malum in se. 
Hill County v. Shaw & Borden Co. (C.C.A. 9) 225 F. 475. See 
“Quasi Contractual Liability of Municipal Corporations,” by Pro- 
fessor C. W. Tooke, 47 Harv.Law Rev. 1143. If statutes imposing 
restrictions on municipal corporations in the exercise of their pow- 
ers are to mean anything, they should not be circumvented by al- 
lowing recovery indirectly as for conversion. Ludwig Hommel 
& Co. v. Incorporated Village of Woodsfield, 171 N.E. 23, 122 Ohio 
St. 148; Empire Voting Machine Co. v. City of Chicago (C.C.A. 
7) 267 F. 162; 34 Harv.Law Rev. 439, note. As title did not pass 
to B or B’s vendees, A may maintain replevin for the meters, un- 
less they have been so installed as to lose the character of personal 
property. But as to money already paid by the city, the court will 
not allow this to be recovered back, since it leaves the parties, as in 
the case of other illegal contracts, where they find themselves. To- 
: bin v. Town Council of Town of City of Sundance, 7 P.(2d) 666, 45 
Wyo. 219, 84 A.L.R. 902. 
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(b) Arising from Estoppel; Bonds; Debt Limit 


Q. 9. The constitution of the state of Y provided that no munici- 
pal corporation shall be allowed to become indebted to an amount 
in the aggregate exceeding 5 per centum of the value of the tax- 
able property therein. The city of X, in the state of Y, issued 
bonds for the acquisition of a combined waterworks and sewerage 
system payable solely out of the revenues derived from the opera- 
tion of the system, secured by mortgage lien on the system, with- 
out authority, however, to compel a sale thereof and placing oper- 
ating expenses secondary to the payment of bonded indebtedness, 
also giving the privilege, but not obligation of the borrower, to ap- 
propriate any part of its available income derived from any source 
other than operation of the system in payment of expenses of op- 
eration and maintenance thereof. The bonds contained this recit- 
al: “This bond is issued by the city of X, under and by virtue of, 
and-in full conformity with, the laws of the state of Y, and it is 
hereby certified that all the requirements of law have been fully 
complied with by the proper officers in the issuing of these bonds. 
It is further certified that the total amount of this issue does not 
exceed the limit prescribed by the Constitution of the state of Y.” 
As a matter of fact, if these bonds were counted, the constitutional 
limit would be exceeded. The ordinance providing for the issue of 
the bonds was not read on three separate days and the ayes and 
nays were not entered on the journal as was required by manda- 
tory statute. A purchased $5,000 of these bonds in the open mar- 
ket for the face value thereof, plus interest. He knew at the time 
of purchase that if these bonds were to be counted, the constitu- 
tional debt limitation would be exceeded, but did not know of the 
defects in the passage of the legislation incident to the issue of 
these bonds. Can he enforce them against the city? 


A. Yes. Bonds payable only from revenue would, by the weight 


of authority, not be taken into account in estimating the constitu- 


tional limitation. Bankhead Apt. v. Town of Sulligent, 155 So. 869, 
229 Ala. 45, annotated in 96 A.L.R. 1385. But if it were assumed 
that the constitutional debt limit had been exceeded (Fairbanks, 
Morse & Co. v. City of Wagoner, Okla., et al. [C.C.A. 10] 81 F. 
(2d) 209), the city is not estopped by the recital of its proper offi- 
cers, because the purchaser knew that the recital was false and only 
a bona fide purchaser may avail himself of the principle of estop- 
pel. Leeman v. Perris Irr. District, 74 P. 24, 140 Cal. 540. If the 
determination of the facts recited in the bonds is outside the duty 
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of the officials who executed the bonds, but is to be determined 
by another set of officials, the recital is not binding. Northern Na- 
tional Bank v. Trustees of Porter Township, 4 S.Ct. 254, 110 U.S. 
608, 28 L.Ed. 258. Since it is assumed from the question the re- 
cital was made by the proper officers, there is an estoppel against 
the city to set up the irregularities in the passage of the ordinance. 
Board of Commissioners of Gunnison County v. E. H. Rollins & 
Sons, 19 S.Ct. 390, 173 U.S. 255, 43 L.Ed. 689; Chaffee County v. 
Potter, 12 S.Ct. 216, 142 U.S. 355, 35 L.Ed. 1040. For a general dis- 
cussion, see 72 U.Pa.Law Rev. 196; 13 Columb.Law Rev. 152; 6 
McQuillin on Municipal Corporations (1928) § 2501. 


(c) In Tort; Governmental or Proprietary Test 


Q. 10. The city of F was sued by R for damages for an injury oc- 
casioned by its negligent stringing of telephone wires just outside 
of the city limits to a police and fire watch tower as a part of the 
telephone system owned and operated by it. The system was used 
by the defendant for policing, to prevent forest and other fires, to 
aid in their extinguishment and to facilitate business between vari- 
ous city departments. However, the city also was authorized to 
and it did charge and collect rentals from private persons for the 
use of the telephone service. Will R recover? 


A. Yes. The work, although being done outside of the city lim- 
its, was an essential part of the telephone system and so the act 
was not ultra vires. City of Tucson v. Sims et al., 4 P.(2d) 673, 
39 Ariz. 168, and it is not necessary to consider whether there 
would have been liability, irrespective of function, if the act done 
had been beyond the corporate powers. Hyre v. Brown et al., 135 
S.E. 656, 102 W.Va. 505, 49 'A.L.R. 1230; Bernard Poultry Farm, 
Inc. v. City of Aurora (Colo.) 54 P.(2d) 684. The fact that the 
system was operated in part for the bona fide governmental pur- 
poses of police and fire protection, Stedman v. City and County 
of San Francisco, 63 Cal. 193, did not afford the town exemption 
from liability, because engaging in the telephone business would 
be a proprietary function, and the town is liable for the negligence 
of its officers or employees while engaged in the performance of 
such a function. Storti v. Town of Fayal, 261 N.W. 463, 194 Minn. 
628; City of Oklahoma City v. Haggard, 41 P.(2d) 109, 170 Okl. 
473. But cf. Savage v. City of Tulsa, Okl., 50 P.(2d) 712, 174 Okl. 
416, 

If it is found that the city was acting in a governmental capacity, 
the city is not liable for negligent injuries in the absence of stat- 
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ute. Meyer v. City and County of San Francisco, 49 P.(2d) 893, 9 
Cal.App.(2d) 361. The tests for determining whether an act is 
done in one or the other capacity are divers and unsatisfactory and 
are further complicated in an instance such as is given above where 
the act is partially for a public and partly for a private purpose. 
To make tort liability dependent upon whether the act was done 
in connection with a public or private function has been adversely 
criticized (“The Extension of Municipal Liability in Tort,” Pro- 
fessor Chas. W. Tooke, 19 Va.Law Rev. 37 (1932); “Distinction 
Between Governmental and Proprietary Functions of Municipal 
Corporations,” Dodridge, 23 Mich.Law Rev. 325; 14 Cal.Law Rev. 
292; “Objections to the Governmental or Proprietary Test,” Sea- 
songood, 22 Va.Law Rev. 910; Barnett, 11 Or.Law Rev. 123; Bor- 
chard, 34 Yale Law J. 129, 229. There is a tendency in some more 
recent decisions to get away from it wherever possible. Augustine 
v. Town of Brant, 163 N.E. 732, 249 N.Y. 198; notes, 14 Cal.Law 
Rev. 229; 21 Cal.Law Rev. 383; 7 Cal.Law Rev. 193; 3 Cincin. 
Law Rev. 183; 14 Cornell Law Q. 351; 3 Geo.Wash.Law Rev. 270, 
33 Mich.Law Rev. 131, 313; 34 Mich.Law Rev. 1250; 80 U.Pa.Law 
Rev. 310; 22 Va.Law Rev. 97; 42 Yale Law J. 241. 


SECTION 4.—OFFICERS 


Q.11. The town council of Z, located in V (a constitutiona) 
home-rule) state, elects W, a resident of the state of G, city mana- 
ger. The constitution of the state of V requires that all officers shall 
be electors of the state in which they serve and that no person con- 
victed of crime shall be eligible to hold any office of trust or profit. 
W, while formerly a United States postmaster, had been convicted 
of embezzlement and sentenced to the federal penitentiary but later 
pardoned by the President. The charter of Z provides that the 
city manager need not, when elected, be a resident of the town. An 
action is brought in quo warranto to oust W. Will the action fail? 


A. No. Quo warranto is, as a general rule, only maintainable 
against officers (Commonwealth ex rel. Schermer v. Franek, 166 
A. 878, 311 Pa. 341), but a city manager is, by the weight of au- 
thority, an officer. City of Lexington v. Thompson et al., 61 S.W. 
(2d) 1092, 250 Ky. 96; McClendon et al. v. Board of Health of City 
of Hot Springs, 216 S.W. 289, 141 Ark. 114. While, in case of con- 
flict relating to the qualification of municipal officers between a 
home-rule charter and the constitution, the former will govern 
(Reutener v. City of Cleveland, 141 N.E. 27, 107 Ohio St. 117), in 
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the question submitted there is no conflict with the constitutional 
provision that an officer must be an elector of the state and W is 
not such. It is unnecessary to determine, therefore, whether the 
constitutional prohibition of a person who has been convicted of 
crime holding an office applies to a conviction in another jurisdic- 
tion or whether the pardon wipes out the conviction. State ex 
rel. Attorney General v. Irby, 81 S.W.(2d) 419, 190 Ark. 786, holds 
that public office is a political privilege and not a civil right, that 
ineligibility exists under circumstances similar to those above stat- 
ed, and that the pardon restores merely civil rights as distinguished 
from political privileges. The dissenting opinion citing numerous 
authorities takes the opposite view. 


SECTION 5.—REMEDIES OF CREDITORS 


Q. 12. How does a judgment creditor of a city obtain satisfac- 
tion? 


A. Except in some New England states, not by resort to the 
private property of inhabitants. Town of Bloomfield v. Charter 
Oak Bank, 7 S.Ct. 865, 121 U.S. 121, 129, 30 L.Ed. 923. Neither is 
municipal property used for public purposes subject to execution. 
In some jurisdictions no property belonging to a municipality may 
be levied upon. Darling & Morse v. Mayor, etc., of City of Balti- 
more, 51 Md. 1; Herter v. Detroit, 219 N.W. 617, 243 Mich. 66, 
Property held in trust for public purposes cannot be reached by 
execution process (City of Coral Gables v. Hepkins, 144 So. 385, 
107 Fla. 778), but property not being used for a public purpose may 
be seized. Southern Railway Co. v. Hartshorn, 43 So. 583, 150 Ala. 
217, 124 Am.St.Rep. 68. The usual remedy is by mandamus to 
compel the city to levy and collect a tax sufficient to pay the judg- 
ment. City of San Antonio v. Routledge, 102 S.W. 756, 46 Tex.Civ. 
App. 196. See 27 Mich.Law, Rev. 218, 32 Yale Law J. 746. 
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SECTION 1.—FORMAL REQUISITES OF NEGOTIABILITY 


Q.1. Is the following instrument negotiable? 
The First National Bank. 
Chicago, Illinois, Jan. 10, 1925. 
This is to certify-that P has deposited with this bank one thou- 
sand dollars ($1,000.00), payable six months from date, with in- 
terest at three per cent. per annum upon return of this certificate 
properly indorsed. M, Cashier. 


A. Yes; while the law requires words of negotiability, and nor- 
mally this requirement is met by the use of the words “or order,” 
or “bearer,” any words of similar import are sufficient. The use 


of the phrase “upon return of this certificate properly indorsed’” 


sufficiently indicates an intention that the instrument should be 
payable to the depositor or his order. 
Nelson y. Citizens’ Bank, 180 N.Y.S. 747, 191 App.Div. 19. 


Q. 2. An instrument read as follows: I promise to pay P or or- 
der, one hundred dollars ($100.00) out of any money due me from 
the estate of A. This instrument was signed by M. Is it nego- 
tiable? ; 


A. No; while the instrument contains a promise to pay a speci- 
fied sum, it is conditional upon the existence of the fund specified. 
The entire credit of the maker does not support the promise; hence 


1In the preparation of these review questions on the Law of Negotiable Instru- 
ments, the compiler has had in mind primarily the common-law rules and the provi- 
sions of the Uniform Negotiable Instruments Law, which has now been enacted in 
all states. No account has been taken of the changes which have been made in 
the Uniform Act as adopted in some states. 
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the instrument fails to comply with the rule that an instrument, to 
be negotiable, must contain an unconditional promise or order. 


Negotiable Instruments Law, § 1, par. 2, and section 3. 
Carlos v. Fancourt, 5 T.R. 482. 


Q. 3. A, B, and C are partners, and as such issue notes “payable 
only out of the assets of the business of the partnership.” Are the 
notes negotiable? 


A. No, because the instruments are payable out of a particular 
fund; i. e., the property embarked in the enterprise. The individ- 
ual credit of the partners does not accompany the promise; there- 
fore the promise is conditional. Where,-however, bonds are issued 
by a joint-stock association, and the number of the members is 
large and the assets considerable, there is more reason for holding 
that such instruments are negotiable, although made payable ex- 
clusively out of the assets of the association. The difficulty in this 
theory, however, is that there is no readily workable rule for classi- 
fying such partnerships. By the strict rule such an instrument 
should be nonnegotiable, irrespective of the value of the assets 
made available for the payment of such obligations. 


Hibbs y. Brown, 82 N.E. 1108, 190 N.Y. 167. 


Q. 4. Bonds issued by the trustees of an unincorporated business 
trust reciting that they were payable solely out of the assets of the 
trust property were stolen from the owner and sold to the defend- 
ant. May the owner recover possession? 


A. Yes. The question turns on the negotiability of the instru- 
ment. In Massachusetts, where the trust for business purposes 
has long been used, the question seems not to have been raised, 
though in some:cases the court has applied other sections of the 
Negotiable Instruments Law to such instruments, thus implying 
negotiability. Baker v. James, 181 N:E. 861, 280 Mass. 43; Dolben 
v. Gleason (Mass.) 198 N.E. 762. But unless the trust estate is 
regarded as the equivalent of a corporate entity, the instruments 
should be nonnegotiable because payable out of a particular fund— 
the personal liability of the trustees being cut off by contract. 


Lorimer v. McGreevy, 84 8.W.(2d) 667, 229 Mo.App. 970. 


Q.5. Is a note negotiable which recites that it is secured by 
mortgage, if the mortgage instrument contains stipulations which, 
if imported into the note, would destroy negotiability? 


A. Yes; the fact that the note recites that it is secured by mort- 
gage does not imply that the promise in the note is expressly qual- 
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ified. If the note recited that its payment was subject to the terms 
and conditions of the mortgage, then, of course, the promise would 
be conditional; otherwise, not. 

There is also here presented the question as to whether the note 
and mortgage, having been executed as a part of the same trans- 
‘action, should be so construed together that the stipulations con- 
tained in the mortgage are to be imported into the note. While 
for some purposes instruments contemporaneously executed are 
construed together, for the purpose of ascertaining intention, this 
rule of construction does not apply to the facts of this case, for the 
reason that the two instruments, the note and mortgage, while parts 
of the same general transaction, are intended to be and do create 
distinct legal relations. There is, therefore, no sound reason for 
holding that as a matter of construction that the terms of the mort- 
gage are to be read as though they appeared in the note. 


Page v. Ford, 131 P. 1013, 65 Or. 450, 45 L.R.A.(N.S.) 247, Ann.Cas.1915A, 
104. 


Q.6. M executed a note, payable to the order of P, which con- 
tained the clause: “This note is payable when this year’s crop is 
harvested.” ‘The note was delivered to P for a consideration, which 
subsequently failed. Before the crop matured, P negotiated the 
note to A for value, who took without notice of the breach of con- 
tract by P. After this crop matured, A sued M. May he recover? 


A. No. If A were a holder in due course of a negotiable instru- 
ment, he could recover; but he is not the holder of a negotiable 
instrument, therefore the defense of breach of contract is available. 
The note is nonnegotiable, for the reason that the requisite of cer- 
tainty in the time of payment has not been complied with. While 
there are some cases that have applied this rule rather loosely, such 
as that of Evans v. Underwood, 1 Wils. 262, which held that a note 
was negotiable in which maturity was fixed as of the time when 
the maker received his wages from his majesty’s ship, the more ac- 
curate application of the rule is illustrated by the case of Joseph 
yv. Catron, 81 P. 439, 13 N.M. 202, 1 L.R.A.(N.S.) 1120, which held 
nonnegotiable a note which was payable upon the confirmation of 
a land grant by Congress. This general doctrine is codified in sec- 
tion 1, par. 3, which declares that “an instrument to be negotiable 
must be payable on demand, or at a fixed or determinable future 


time.” 
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Q.7. Is an instrument negotiable which is payable at the option 
of the holder? : 


A. Yes. The need of trade and commerce for demand paper is 
a sufficient justification for holding such instruments negotiable. 
Moreover, while it is uncertain as to when demand for payment 
will be made, there is really no violation of the general rule requir- 
ing certainty in the time of payment, because the instrument is due 
from the time of delivery to the first holder. The statute of limita- 
tions then begins to run. The Negotiable Instruments Law now 
phrases the general rule as to certainty in the time of payment in 
two parts by declaring that “an instrument to be negotiable must 
be payable on demand or at a fixed or determinable future time.” 


Negotiable Instruments Law, § 1, par. 3. 


Q.8. M and S make their joint and several note to the order of 
P. The note contains the following clause: “The sureties and in- 
dorsers of this note severally waive presentment for payment, no- 
tice of dishonor and protest, and agree that no extension of the time 
of payment shall release us from the obligation of payment.” May 
the note be declared on as a negotiable instrument? 


A. Yes. Assuming the presence of other requisites of negotia- 
bility, the consent to be bound in the event of an extension of time 
of payment does not render the note nonnegotiable. It must be 
admitted that many cases have reached a contrary result upon the 
assumption that the time of payment is thereby rendered uncer- 
tain. It is believed that this is not the sound view. The maturity 
fixed in the note is the only maturity. The agreement to be bound 
if the time of payment is extended does not, give the option to the 
maker to extend time of payment on his own note. The purpose 
of the clause in the note is to destroy the defense which a surety 
would have when the creditor or holder enters into a binding agree- 
ment to extend the time of payment to the principal debtor. There 
is always the possibility that a holder may extend time of payment. 
The presence of a clause in the instrument waiving a defense if 
the holder elects to extend time of payment in no way affects the 
maturity fixed in the instrument. Of course, where the clause is 
so worded as to give an option to the maker to extend time of pay- 
ment without the consent of the holder, the instrument is obvious- 
ly not payable at a fixed or determinable time. 

National Bank of Commerce v. Kenney, 83 S.W. 868, 98 Tex. 293. 


Union Stockyards Nat. Bank of South Omaha vy. Bolan, 98 P. 508, 14 Idaho, 
87, 125 Am.St.Rep. 146. 
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Q.9. M executed and delivered his note for $100, payable to the 
order of P in “current funds.” There was a failure of considera- 
tion, and the action is brought by a bona fide holder for value be- 
fore maturity against the maker. Is the defense available? 


A. The answer depends upon the negotiability of the instrument. 
The cases are in conflict. Some hold that the instrument is nego- | 
tiable; others hold it to be nonnegotiable, because it is not pay- 
able in money. One of the requisites to negotiability is that the 
instrument be payable in money. The conflict of authority is over 
the question as to what constitutes money, and has not been set- 
tled by the Negotiable Instruments Law. All courts are agreed 
that legal tender is money. 

There is also the further conflict over the meaning of the term 
“current funds.” Some courts hold that it is synonymous with 
the term “legal tender.” Other courts hold that it includes circu- 
lating media of exchange, other than legal tender. It is believed 
that the better view is that the term “current funds” is broader 
than the term “legal tender,” and that it includes circulating media 
of exchange other than legal tender, and that instruments payable 
in current funds should be regarded as payable in money. The 
term “money,” as employed in the law of negotiable paper, ought 
to include legal tender and all circulating media of exchange which 
circulate at par with legal tender; otherwise, the repeal of the le- 
gal tender acts would leave us without negotiable instruments. 
Moreover, such media of exchange are almost universally looked 
upon as money, and popular conception should give meaning to the 
term. 

Hatch y. First Nat. Bank, 47 A. 908, 94 Me. 348, 80 Am.St.Rep. 401. 


Q.10. Is a note negotiable which is payable in the money of a 
foreign country? 


A. Yes. If the money called for by the instrument were current 
at the place of payment, it could be regarded as negotiable for that 
reason; and, if not current at the place of payment, it is negotiable 
on the ‘theory that the instrument calls for American money to an 
amount equal to the sum as expressed in the foreign money, and 
ascertainable by current rates of exchange. If the money called for 
was of some country which had no established standing in inter- 
national trade, and there were no determinable rates of exchange, 
the instrument would probably be nonnegotiable. 

Hogue v. Williamson, 22 S.W. 580, 85 Tex. 553, 20 L.R.A. 481, 34 Am.St.Rep. 


823. 
Brown vy. Perera (App.Div.) 176 N.Y.S. 215. 
Hebblethwaite v. Flint, 173 N.Y.S. 81, 185 App.Div. 249, 
Incitti v. Ferrante, 175 A. 908, 12 N.J.Misc. 840. 
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Q. 11. Is the following note negotiable? 

Chicago, Illinois, Jan. 10, 1925. 

I promise to pay to the order of P one thousand dollars ($1,000.- 
00) one year from date, with exchange and interest at the rate of 
6 per cent. per annum from date. If this note is not paid at ma- 
turity, it shall bear interest at the rate of 7 per cent. per annum 
from maturity until paid, and costs of collection and reasonable at- 
torney fees. [Signed] M. 


A. Yes; the note is negotiable under the Negotiable Instruments 
Law, although at common law in many jurisdictions the note 
would have been held nonnegotiable, because of the uncertainty in 
the sum payable. The element of certainty runs through all the 
rules governing negotiability; hence the rule that the sum must 
be certain. An instrument payable with exchange was, in a few 
states, deemed uncertain; but the act (section 2, par. 4) now ex- 
pressly provides that “the sum payable is a sum certain, although 
it is to be paid with exchange, whether at a fixed rate or at the cur- . 
rent rate.” 

There was also a conflict as to whether an instrument payable 
with attorney fees was negotiable. Negotiable Instruments Law, 
§ 2, par. 5, adopts the rule that the sum is certain, although pay- 
able with costs of collection or an attorney’s fee, in case payment 
shall not be made at maturity.” With respect to the effect of a 
stipulation for an increased interest after maturity, or a reduction 
in the interest rate if paid at maturity, there was a similar conflict. 

The Negotiable Instruments Law does not expressly deal with 
the problem of the effect of increased interest rates after maturity, 
but the spirit of the attorney’s fee provision would indicate that 
such a stipulation should not destroy negotiability and it has been 
so held. 

Hastings v. Thompson, 55 N.W. 968, 54 Minn. 184, 21 L.R.A. 178, 40 Am.St. 


Rep. 315. 
Dorsey v. Wolff, 32 N.E. 495, 142 Ill. 589, 18 L.R.A. 428, 34 Am.St.Rep. 
99 


Smith v. Crane, 22 N.W. 633, 33 Minn. 144, 58 Am.Rep. 20. 
Altman v. Rittershofer, 36 N.W. 74, 68 Mich. 287, 18 Am.St.Rep. 341. 
Chandler y. Kennedy, 65 N.W. 439, 8 8.D. 56. 


Union Nat. Bank of Massillon, Ohio, v. Mayfield, 174 P. 1034, 71 OkL 22, 2 
A.L.R. 135. 


Q.12. Bankers in the city of New York issued temporary cer- 
tificates whereby the bearer was stated to be entitled to bonds of 
the Kingdom of Belgium “when, as and if delivered to us in defini- 
tive form by the obligor.” Some of the interim certificates were 
stolen and negotiated to an innocent purchaser. Is such purchas- 
er entitled to receive the bonds from the underwriting bankers? 
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A. No. The interim certificates are nonnegotiable because they 
violate three of the formal requisites of negotiability. (1) They are 
not payable in money, but in bonds. (2) They are payable condi- 
tionally. (3) They are payable at an uncertain time. Any one of 
these aspects of the instruments is enough to destroy negotiability. 
Nor was it seriously contended by any one that the instruments did . 
not violate these rules. The argument for negotiability was that 
the common law justified the recognition of new forms of instru- 
ments as negotiable, an argument which the court repudiated on 
the ground that the Negotiable Instruments Law by enacting that, 
“An instrument to be negotiable must conform to the following re- 
quirements,” covered the entire field, thus removing from the com- 
mon law its otherwise existing creative possibilities. 


Manhattan Co. v. Morgan, 150 N.B. 594, 242 N.Y. 38. 


Q. 13. An issue of corporate bearer bonds recited that they were 
“all equally secured by and entitled to the benefits and subject to 
the provisions” of a trust deed.. May the owner from whom they 
were stolen recover them from.an innocent purchaser for value be- 
fore maturity? . 


A. No. The bonds are negotiable. If an ordinary promissory 
note recites that its payment is subject to the terms of a mortgage, 
the note would be nonnegotiable because the promise is condition- 
al. Logically the same construction should obtain with respect to 
bonds. There is a difference, however. The provisions in a bona 
are quite elaborate, particularly with respect to the security. As 
a result the courts have taken the position, as a rule, that language, 
such as that quoted, is not really designed to qualify the promise in 
the bond, but is intended to assert, and commonly understood to 
mean, that the holder’s rights in the security are subject to the 
terms of the trust instrument. And courts may have been some- 
what influenced to waive all doubts in favor of the negotiability 
of such instruments because of the unfortunate consequences which 
would follow if large volumes of listed securities were held non- 
negotiable. 

Enoch v. Brandon, 164 N.H. 45, 249 N.Y. 263. 
Pflueger v. Broadway Trust & Sav. Bank, 184 N.B. 318, 351 Ill. 170. 
Sturgis Nat. Bank y. Harris Trust & Sav. Bank, 184 N.B. 589, 351 Ill. 465. 
Paepcke v. Paine, 235 N.W. 871, 253 Mich. 636, 75 A.L.R. 1205. 
- But where bonds were payable only out of rentals received from 
a certain lease of railraad equipment, they were held nonnegoti- 
le; 
a Fidelity & Deposit ©o. of Maryland v. Andrews, 221 N.W. 114, 244 Mich. 
159. 
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Q. 14. Is an instrument negotiable which is payable to the or- 
der of some impersonal payee, such as to “bills payable” or to 
“cash”? 


A. Yes; an instrument expressly payable to bearer has always 
been held negotiable. The payee is sufficiently designated, because 
he may be any one who has possession of the instrument. Where 
an instrument is payable to the order of “cash,” obviously no per- 
son is referred to. Hence the courts have held that, where an in- 
strument is made so payable, it is to be construed as though it had 
been made expressly payable to bearer. Hence, the rule that an 
instrument made payable to the order of an impersonal payee is 
to be deemed payable to bearer, or, as section 9, par. 4, of the Ne- 
gotiable Instruments Law phrases it, “The instrument is payable 
to bearer when the name of the payee does not purport to be the 
name of any person.” In Gordon v. Lansing State Sav. Bank, 94 
N.W. 741, 133 Mich. 143, the court held, however, that an instru- 
ment payable to the order of ...... was not payable to an imper- 
sonal payee. 


SECTION 2.—NEGOTIATION 


Q. 15. P sold an automobile to M. M executed his negotiable 
note, payable to P for the purchase price; but, some dispute be- 
tween the parties having arisen over the terms, M refused to de- 
liver the note, but did take the car, promising to pay the price. M 
left the note on the desk, and, unknown to M, P picked it up and 
after maturity sued M thereon. M filed a plea alleging that the 
note had not been delivered, to which P demurred. Judgment for 
whom? 


A. The demurrer should be overruled, and judgment entered for 
M, because one of the requisites to the existence of a negotiable 
contract, the act of delivery, was wanting. A negotiable instru- 
ment is a commercial speciality. Like a deed, it must be delivered 
before the contract is deemed to be in existence as regards a holder 
other than a holder in due course. This rule is codified in section 
16 of the Negotiable Instruments Law. 


2 Page, Contracts, § 1186. 


Q.16. P, a salesman, in the eifort to indute M to purchase 10 
shares of stock in a certain corporation, told M that, if he would 
buy the stock and give his note for the purchase price, he, P, would 
see to it that the note, which he intended to discount at the bank, 
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would be renewed from time to time for a period of two years, 
and that if, at that time, M could not pay it, he need not keep the 
stock. M thereupon bought the stock and delivered his note to P. 
At the end of two years the last renewal note had not been paid. 
P sued M on the note. M, among other defenses, filed a plea set- 
ting out the above facts, alleging that the note had been condition- 
ally delivered, that the condition had not happened, and that he 
was not liableon the note. P demurred to the plea. Judgment for 
whom ? 


“A. Judgment for P. While the law requires delivery of a nego- 
tiable instrument, it allows the obligor who has in fact delivered 
the instrument to prove in defense that it was delivered upon a con- 
dition which has not happened. Proof of such facts does not con- 
travene the parol evidence rule. Where, however, the instrument 
is delivered, and the attendant circumstances show that it was in- 
tended to be an enforceable contract, but that upon the happening 
of some condition subsequent it was to be regarded as discharged, 
proof of the condition cannot be made. The language of. section 
16 of the Negotiable Instruments Law, that “the delivery may be 
shown to have been conditional,” therefore means that evidence of 
the nonfulfillment of a condition precedent is admissible, and will 
‘defeat an action upon an instrument delivered in fact, but evidence 
of the happening of the condition, which, if operative, would dis- 
-charge an existing contract, is not admissible. In this case the con- 
dition would seem to be subsequent rather than precedent to the 
existence of the instrument as a contract. 


Paulson v. Boyd, 118 N.W. 841, 187 Wis. 241. 

Jamestown Business College Ass’n vy. Allen, 64 N.H. 952, 172 N.Y. 291, 92 
Am.St.Rep. 740. 

Smith v. Dotterweich, 93 N.B. 985,-200 N.Y. 299, 33 L.R.A.(N.S.) 892. 


Q. 17. M drew his check on the D Bank, payable to the order of 
P, for $100, and delivered it to P for value. P lost it. A found it, 
and presented it to the D Bank for payment. The teller did not 
notice the absence of an indorsement by P, and paid A the amount 
called for by the check. May the bank debit M’s account? 


A. No. M directed that payment should be made to P’s order. 
It was not paid upon the order of P; therefore the drawee’s rem- 
edy, if he has one, is against A. It cannot charge M. An instru- 
ment payable to the order of a designated payee can be negotiated 
only by the indorsement of the payee. This rule is codified in sec- 
tion 30 of the Negotiable Instruments Law. While the transfer to 
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a drawee bank is not a negotiation, because it is not a sale of the 
instrument, the payment to A is nevertheless unauthorized, be- 
cause not made in accordance with the order of the drawer. 


Q. 18. M drew his check on the D Bank, payable to P or bearer, 
and delivered the same to P, who lost it. A found it, forged P’s in- 
dorsement, and transferred the check to B, an innocent purchaser. 
P notified M of the loss, and M stopped payment. On dishonor by 
D, B sued M. May he recover? 


A. Yes. An instrument payable to a designated person or bear- 
er is payable to bearer. -A bearer instrument may be negotiated 
by delivery alone. The indorsement of the holder is not necessary. 
The wrongful indorsement of P’s name by A did not arrest the 
transfer of title. Equities of ownership are cut off by negotiation 
to a holder in due course. B is such a holder. Therefore he may 
recover. 


Negotiable Instruments Law, §§ 30, 57. 


Q. 19. M drew his check upon the D Bank, payable to the order 
of P, and delivered the same to P for value. P indorsed the instru- 
ment in blank, and while in this form it was taken from him by 
robbery. The instrument was subsequently negotiated to an inno- 
cent purchaser, A, who sued M on the check after dishonor by D. 
May A recover? 


A. Yes; -the effect of the blank indorsement was to convert the 
instrument into bearer paper, and it thereby became negotiable by 
delivery. Negotiable Instruments Law, § 34. A therefore had ti- 
tle, and, being an innocent purchaser, took free from outstanding 
equities. 


Q.20. P was payee and holder of a negotiable note payable 
to his order, which he delivered to A in payment of a debt due A. 
He neglected to indorse the instrument, and on being notified by 
A of this fact wrote A a letter, in which he said: “I intended to in- 
dorse the note in blank to you. You may regard this letter as such 
an indorsement.” A attached this letter to the note. The note and 
letter were stolen from A and transferred to B, an innocent pur- 
chaser. B sues the maker of the note. May he recover? 


A. No; because B is not the holder of the note. The instrument 
was payable to the order of P, and was not indorsed by him. The 
letter cannot operate as an indorsement, because of the rule that 
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an indorsement must be on the instrument. While section 31 of 
the Negotiable Instruments Law provides that an indorsement may 
be written on a paper attached to the instrument, this rule has no 
application to this case, because this section is construed as having 
codified the common-law rule, under which an indorsement, to be 
effective, must have been placed upon the instrument, except that, 
where the back of the instrument was filled up with indorsements, 
an additional indorsement might then be written upon a separate 
paper attached thereto, but not otherwise. 


Young v. Glover, 3 Jur.(N.S.) 637. 
Clark vy. Thompson, 69 So. 925, 194 Ala. 504. 


Q. 21. M was the maker of a negotiable note payable to the or- 
der of P. The signature of A appeared in the lower left-hand cor- 
ner of the instrument. A was sued by an indorsee of the note as 
a comaker. A’s defense was that he was an accommodation in- 
dorser, and was discharged because of the failure of the\holder to 
make a due presentment. Is he liable? 


A. Probably so. While'an indorsement is normally on the back 
of the instrument, it may be placed on the face. Where the signa- 
ture of one who appears from the instrument to have been a holder 
is on the face thereof, it is fairly clear that he intended to be an 
indorser; but, where a signature on the face of the instrument is 
of one other than a holder, the signer may have intended to sign 
either as a comaker or as an indorser. Section 17, par. 6, of the 
Negotiable Instruments Law frovides that “where a signature is 
so placed upon the instrument that it is not clear in what capacity 
the person making the same intended to sign he is deemed an in- 
dorser.” In the above case the most reasonable inference from the 
location of the signature is that it was that of a comaker. The 
doubt as to the intention of the signer is not sufficiently strong to 
make this section applicable. 

Bank of California v. Starrett, 188 P. 410, 110 Wash. 231, 9 A.L.R. 177. 


Q. 22. A, a special indorsee of a note, wrote on the back thereof: 
“T hereby assign the within note to B. [Signed] A.” B sued the 
maker thereon, and declared upon the instrument as an indorsee. 
May he recover? 


A. Yes; though there are some cases contra. The question a 
whether the language used, coupled with the signature of A, 
a special indorsement, or whether the legal effect of the tien is 
the same as that of a transfer by A without indorsement. The use 


Bice, 8 
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\ ; ; 
of the word “assign” has led some courts to hold that the signer 
intended a mere assignment of his rights, as distinguished from a 
negotiation of the instrument. Other courts have held, and it is 
believed with better reason, that the use of the language of assign- 
ment does not prevent the transaction from being a true negotia- 
tion. The same conflict existed where the holder at the time of 
transfer added to his signature such words as “without recourse,” 
or “I hereby guarantee payment.” 

The Negotiable Instruments Law does not expressly settle this 
conflict, although section 38, by providing that a qualified indorse- 
ment “does not impair the negotiable character of the instrument,” 
would seem to mean that the transferee under a qualified indorse- 
ment was an/indorsee, and not merely an assignee. This section 
would lend some weight to the argument that the use of words of 
assignment or of guaranty, accompanied by the signature of the 
holder, would not prevent the transfer from operating as a negotia- 
tion of the instrument. 


‘é 
Farnsworth y. Burdick, 147 P. 863, 94 Kan. 749. 
Gale v. Mayhew, 125 N.W. 781, 161 Mich. 96, 29 L.R.A.(N.S.) 648. 
Schmidt v. Pegg, 187 N.W. 524, 172 Mich. 159. 
ee & Glandt Bank v. Utterback, 160 P. 718, 54 Okl. 655, L.R.A.1917B, 


Q. 23. M drew his check on the D Bank, payable to the order of 
P, and delivered to P for value. P indorsed the instrument in blank 
to A for value. A indorsed specially to B for value. F forged B’s 
indorsement, and sold the check to C, an innocent purchaser. M 
stopped payment, and C sues M. May he recover? 


A. At common law C could have recovered, but under the Nego- 
tiable Instruments aw he cannot recover, because he does not 
have title to the instrument. At common law the theory was that. 
when an instrument was payable to bearer, either because on its 
face it was made expressly payable to bearer, or because it became 
payable to bearer by virtue of a blank indorsement, the character 
of the instrument could not be controlled by subsequent special 
indorsements; that is, once bearer paper, always bearer paper. 
Under this rule the forged indorsement of the special indorsee, B, 
would not arrest the transfer of title. C could strike out this in- 
dorsement, and claim under the blank indorsement. 

This rule has been changed by section 9, par. 5, of the Negotiable 
Instruments Law, which provides that “an instrument is payable 
to bearer when the only or last indorsement is an indorsement in 
blank.” This means that the last indorsement is controlling. 
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Hence a blank indorsement would be controlled by a subsequent 
special indorsement. The indorsement of such special indorsee - 
would be essentia} to a further negotiation of the instrument. C 
cannot gain title through such a forged indorsement, hence is not 
the holder and cannot recover. This result under the Negotiable 
Instruments Law, is however, somewhat complicated by the sec- 
tion involved in the next question. 


Smith v. Clarke, Peake, 295. : 


Q. 24. M drew his check on the D Bank, payable to P, or bearer, 
and delivered to P for value. P indorsed specially to A. F forged 
A’s indorsement and sold the check to B, an innocent purchaser. 
B obtained payment from the drawee bank, D. May D properly 
debit M’s account for the amount of the check? 


A. Yes. At common law this would have been so, for the reason | 
stated in the answer to the preceding question. The same result 
follows under the Negotiable Instruments Law, because section 9, 
par. 5, probably does not apply to this case. Section 40 of the 
Negotiable Instruments Law governs this case. This section pro- 
vides: “Where an instrument, payable to bearer, is indorsed spe- 
cially, it may nevertheless be further negotiated by delivery.” Ap- 
plying this section to the facts, the special indorsement of P did not 
control the character of the paper. The forged indorsement of the 
special indorsee was not essential to a further negotiation of the 
instrument. B, therefore, took title, not through the indorsements, 
but by virtue of the provision on the face of the instrument. 

The results preseuted in these two cases are believed to be sound. 
The doubt that can be thrown upon them arises from the fact that 
it is possible to regard section 40 as applying, not only to the case 
of an instrument payable to bearer on its face, but also to an in- 
strument payable to order on its face, which becomes payable to 
bearer by virtue of a blank indorsement. If this be the construc- 
tion, then section 40 is in conflict with section 9, par. 5, and the 
problem would be to determine which of the two should control. 
Where two sections of an act are in conflict, and one construction 
enables both to stand, it is believed that this construction is the 
more reasonable one. This problem has not been passed upon by 


the courts. 


Q. 25. M sent his note to a married woman, payable to her in 
her maiden name. She indorsed it to A in the name of her hus- 
band, prefixing thereto the abbreviation “Mrs.” A declares upon 
the instrument as an indorsee. May he recover? 
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A. Yes. The payee was the owner of the paper. She did in- 
dorse, intending thereby to transfer title. The title, therefore, must 
be in A, who took through the indorsement. Section 43 of the Ne- — 
gotiable Instruments Law permits a payee or indorsee to indorse 
the instrument as he is described in the instrument, although this 
description is not the name by which he is commonly known, This 
section would hardly be construed as depriving the owner of the 
privilege to indorse in his true name, but confers upon him mere- 
ly the privilege of indorsing in the name by which he was desig- 
nated by the party from whom he acquired title, if he cares to 
do so. 

Taylor v. Strickland, 37 Ala. 642. . 


Q. 26. M drew his note payable to the order of P, and delivered 
to P for value. P indorsed in blank and delivered to A for value. 
A wrote above the blank indorsement of P the words “Pay A.” A 
lost the note. F found it,.and negotiated to B, an innocent pur- 
chaser, without indorsing it. May A recover the note from B? 


A. Yes; because B is not the holder. The law permits a holder 
to convert a blank indorsement into a special indorsement. Such 
a conversion is not a material alteration, but the indorsement as 
changed becomes effective as a special indorsement. This rule 
is codified in section 35 of the Negotiable Instruments Law. It 
owes its origin to the fact that originally all indorsements were 
special. Later it became the custom for the holder merely to sign 
his name on the back of the instrument. This was deemed to con- 
fer power upon the transferee to insert his own name, which in- 
sertion had to be made before suit could be. maintained by the hold- 
er. Gradually it became unnecessary for the indorsee to in- 
sert his name; the result being that any one holding under the 
blank indorsement could sue thereon, because he was the bearer 
of it. 

Gillham v. State Bank of IIL, 2 Scan. (3 Ill.) 246, 35 Am.Dee. 105, 


Day v. Lyon, 6 Har. & J.(Md.) 140. 
Clark y. Walker, 6 Blackf.(Ind.) 82. 


Q. 27. P, the payee of a check payable to his order, drawn by 
M upon the D Bank, negotiated it to the A Bank under a blank 
indorsement. The amount of the check was credited to P’s ac- 
count. The A Bank indorsed the check, “Pay B for collection,” 
and transferred it to the B Bank. The B Bank transferred the 
check under a like indorsement to the C Bank. The B Bank became 
insolvent, and the C Bank credited the proceeds of the check on 
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a debt which B owed C. The A Bank sues C for the amount. May 
A recover? 


A. Yes. The check was restrictively indorsed by A. Any in- 
dorsement which by its language shows that the indorser intends 
that the instrument is not to be negotiated by his indorsee, as, 
for example, “Pay A only,” or any indorsement which indicates 
that the indorsee took the instrument as an agent of the indorser, 
or which puts the title in the indorser in trust for a third party, 
is called a restrictive indorsement. The indorsement, “Pay B for 
collection,” is an indorsement of the second class. The effect of 
a restrictive indorsement of the first and second class above re- 
ferred to is to confer a right to receive payment, to bring any ac- 
tion thereon which the restrictive indorser could bring, and in the 
second and third class of indorsements to transfer these rights 
to his indorsee; that is, the important effect of a restrictive in- 
dorsement is to separate the beneficial interest in the instrument 
from the bare legal title, the restrictive indorsee holding it in trust 
for the first restrictive indorser, or the party designated as the - 
beneficial owner. These rules‘are now expressed in sections 36 
and 37 of the Negotiable Instruments Law. At common law there 
was a conflict as to whether the restrictive indorsee could main- 
tain an action on the instrument in his own name. Under section 
37 of the Negotiable Instruments Law the restrictive indorsee may 
sue in his own name, except in so far as this right is deemed con- 
trolled by real party in interest statutes. In the above case, there- 
fore, the beneficial interest in the check was in the first restrictive 
indorser, the A Bank. C had no right to credit the proceeds upon 
the debt against B. Therefore A may recover from C. ; 


Blaine v. Bourne, 11 R.I. 119, 23 Am.Rep. 429. 

Hook v. Pratt, 78 N.Y. 371, 34 Am.Rep. 539. 

Haskell y. Avery, 63 N.B. 15, 181 Mass. 106, 92 Am.St.Rep. 401. G 
Security Bank of Minn, vy. Northwestern Fuel Co., 59 N.W. 987, 58 Minn. 


141. 
Smith v. Bayer, 79 P. 497, 46 Or. 143, 114 Am.St.Rep. 858. 


Q. 28. M drew a check on the D Bank payable to the order of P. 
P indorsed the check in blank to the A Bank. The A Bank credit- 
ed P’s account with the amount, “subject to final payment.” The 
A Bank indorsed the check specially to the B Bank and forwarded 
it to the B- Bank “for collection.” The B Bank forwarded the 
check to the D Bank for remittance. The D Bank debited M’s 
account and sent to the B Bank its remittance draft drawn on 
D 2. D failed as did also D 2. The remittance draft was ac- 
cordingly dishonored. The A Bank charged the check back to P. 

BAL.PRoB.LAW (2D Ep.) —43 
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P sued the B Bank on the theory that the loss was caused by the 
B Bank’s negligent acceptance of a check in payment of the orig- 
inal check instead of money. Should he recover? 


A. No. The A Bank was a purchaser of the check and not an 
agent to collect, and this was so despite the A Bank’s taking the 
instrument subject to final payment. Therefore, the A Bank 
would not have been liable to P, had it been sued, on an agency 
theory, because A was not P’s agent, nor upon the contract of 
deposit because the check was credited to P subject to final pay- 
ment. Since A was not P’s agent, A’s indorsee B could not be 
P’s agent. Therefore, P had no cause of action against B. B was 
A’s agent and was liable, if at all, to A. 


City of Douglas v. Federal Reserve Bank of Dallas, 46 $.Ct. 554, 271 U.S. 
489, 70 L.Hd. 1051. 


Q. 29. In question 28, if the A Bank, which transmitted the 
check to the B Bank for collection, sued the B Bank for the amount 
of the loss, should it recover? 


A. Yes. B was A’s agent to collect. As such agent B was 
under a duty to accept money only in payment of the check. The 
B Bank’s acceptance of a remittance draft drawn by D, the 
drawee of the original check, while D was still open and able 
to pay in cash, was a violation of this duty which rendered it liable 
to its principal. The act of sending the check direct to the drawee 
for payment was, itself, an independent default of the collecting 
agent if such act was causally related to the loss.- Statutes in 
some states have changed both these rules; i.e., have freed a col- 
lecting bank from liability for sending collection items direct to the 
drawee and also the rule imposing liability upon a collecting bank 
accepting something other-than money in payment for checks. 
But a statute, or the Federal Reserve Board ruling which author- 
izes Federal Reserve Banks to send check for collection directly 
by mail to drawees, for payment, does not by such authorization, 
impliedly or otherwise, authorize such collecting bank to accept re- 
mittance drafts instead of money. 

Federal Reserve Bank of Richmond v. Malloy, 44 S.Ct. 296, 264 U.S. 160, 68 


L.Ed. 617, 31 A.L.R. 1261. 
M. C. Braswell Inc. vy. Citizens’ Nat. Bank of Raleigh, 148 S.H. 236, 197 N.C. 
229 


Hommerberg y. State Bank of Slayton, 212 N.W. 16, 170 Minn. 15. 
Bat.PRozs.Law (2p Ep.) 
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Q. 30. In question 28, if P, instead of trying to recoup the loss 
arising from the dishonor of the remittance draft by action against 
the collecting bank, had sued M, should he recover? 


A. No, because the original check was discharged by the drawee’s 
act in debiting it to the account of the drawer. The bank D, at the 
time of presentment by mail for payment, was able to pay cash. 
The drawer’s account was sufficient. The acceptance in payment 
of a remittance draft by the collecting bank was the cause of the 
loss. This loss cannot under common-law rules be thrown back up- 
on the drawer, because the drawer’s liability extends no further than 
a duty to reimburse the holder in the event of the rightful dishonor 
of the check, and the check was not dishonored. Nor does a stat- 
ute, which authorizes a collecting bank to accept remittance drafts 
instead of money unless the checks expressly provide otherwise. 
have the effect of continuing the liability of the drawer beyond 
the time when the drawee charges the drawer’s check against his 
account. Under certain circumstances the liability of the drawer is 
so continued under the Bank Collection Code, in force in severai 
states. } 

Morris v. Cleve, 148 S8.E. 253, 197 N.C. 253. 


Q. 31. In question 28, if the owner P, instead of pursuing any 
of the remedies suggested in the last three questions, had filed a 
claim for priority against the receiver of the closed D Bank, should 
he recover? : 


A. In some states, yes; in others, no. On this question there 
is a conflict of authority. The question is whether there a trust is 
involved or not. All courts agree that items sent forward for col- 
lection are held by each forwarding bank in trust for the owner. 
Courts disagree as to whether the trust continues over, after the 
drawee’s act of debiting the drawer’s account. Some courts hold 
that it is the intention of the parties that, after debiting by the 
drawee, the money, or credit, is held by the drawee as an ordi- 
nary debt due to the forwarding bank. Thus the drawee’s former 
debt due the drawer is, after collection, owed as a debt to the 
forwarding bank. Other courts hold that the intention is that the 
trust carries over, so that, in the event that the drawee’s remittance 
draft is dishonored, the drawee, or its receiver, holds that sum of 
money represented by the amount of the check in trust for the for- 
warding bank. That is, the drawee is looked upon as a collect- 
ing agent who holds the sum collected, in a sense, from itself as 
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debtor to the drawer in trust for the owner. The Bank Collection 
Code adopts the latter rule. 


Leach y. Citizens’ State Bank of Arthur, 211 N.W. 522, 203 Iowa, 782. 
Kesl v. Hanover State Bank, 204 P. 994, 109 Kan. 776. 


Q. 32. M drew a bill of exchange on D for the price of a car- 
load of cotton sold to him. The bill was payable to the order of 
M, indorsed by him.in blank to A, a bank which discounted the 
bill. The A Bank indorsed the bill, ““Pay any bank or banker,” and 
negotiated the check to the B Bank, instructing the B Bank to 
collect and remit. The B Bank negotiated to the C Bank, which 
took the bill in payment of a debt due from B to C. The bill was 
dishonored on presentment, and the C Bank sued the A Bank. 
May it recover? 


A. Probably so, though the cases are in conflict, and in many 
states the point has not been passed upon. The question is wheth- 
er or not the indorsement, “Pay any bank or banker,” is restric- 
tive. If it is, then C could gain no rights of its own with respect 
to the instrument. If it is not restrictive, then C is a holder in 
due course, and could recover free from the restrictions placed 
upon the transfer by A to B. It is believed that the indorsement 
is not restrictive. The language, “Pay any bank or banker,” does 
not indicate with certainty that a beneficial interest is intended to 
be reserved by the indorser. 

Under the Bank Collection Code in force in some states this in- 
dorsement is made restrictive. But important sections of this 
Code have been held inapplicable to national banks. Jennings v. 
U. S. Fidelity Co., 55 S.Ct. 394, 294 U\S. 216, 79 L.Ed. 869, 99 
A.L.R. 1248, a decision which has led the Supreme Court of Illinois 
to hold that the entire statute invalid because discriminatory be- 
tween state and national banking systems. People ex rel. Bar- 
rett v. Union Bank & Trust Co., 199 N.E. 272, 362 Ill. 164, 104 A.L. 
R. 1090. 

National Bank of Commerce v. Bossemeyer, 162 N.W. 503, 101 Neb. 96, L. 
R.A.1917H, 374. 


Bank of Indian Territory v. First Nat. Bank of Buchanan Co., 83 S.W. 537, 
109 Mo.App. 665. 


Q. 33. M bought a tractor from the implement house of P, and 
drew his check on the D Bank for the purchase price. Not know- 
ing P’s name, he left the name of the payee blank, and delivered 
the check in this form to P’s clerk. The next day P was adjudi- 
cated bankrupt, and two weeks later his trustee, T, was appoint- 
ed. T filled in the name of P, and presented the check to D for 


FR TL SMI ee te ays Se ee ye 


83 NEGOTIABLE INSTRUMENTS 677 


payment, but D dishonored. The necessary proceedings of dishon- 
or being duly taken, T sued M. May he recove-? 


A. Yes. The law allows a transferee of negotiable paper which 
is wanting in any material particular to fill up the blanks there- 
in, and the transfer of such an instrument operates to confer upon 
the transferee prima facie authority to fill up the blanks; but they 
must be filled up strictly in accordance with the authority given 
and within a reasonable time after transfer. P therefore had au- | 
thority to insert his name as payee. Under the Bankruptcy Act, 
powers which the bankrupt might have exercised in his own be- 
half pass to his trustee; T, therefore, had power to insert P’s name 
as payee. This power would be extinguished upon the lapse of 
an unreasonable time. If it had elapsed, a court of equity could 
compel M to insert P’s name. The trustee takes title to the bank- 
rupt’s property, and therefore may sue upon the instrument, and, 
under the facts here, recover. 


Kramer v. Schnitzer, 109 N.E. 695, 268 Ill. 603. 

Bank of Huston v. Day, 122 S.W. 756, 145 Mo.App. 410. 

Simpson y. First Nat. Bank of Roseburg, 185 P. 913, 94 Or. 147. 
Farmers’ Loan & Trust Co. v. Brown, 165 N.W. 70, 182 Iowa, 1044. 


SECTION 3.—-HOLDER IN DUE COURSE 


Q. 34. Under what circumstances, in general, must a holder of a 
negotiable instrument acquire title, in order to recover from a prior 
party thereto free from defenses and equities? 


A. Where a party to a negotiable bill or note is sued by a holder 
of the’instrument, he may successfully set up defenses and equities 
to the same extent as though the action were brought upon an ordi- 
nary nonnegotiable obligation, except where such holder is a holder 
in due course, or according to the phrase in general use, a bona fide 
purchaser for value without notice. This principle, which protects 
the innocent purchaser is perhaps the most important characteristic 
of the law of negotiable paper. The principle is not confined to the 
law of negotiable paper, but is a specialized application of a broad 
equitable doctrine. 

In order to constitute one a purchaser for value without notice, 
or, as he is now called in the Negotiable Instruments Law, a holder 
in due course, the holder must have acquired title (1) for value, (2) 
before maturity, and (3) in good faith, or if he does not fulfill all 
or any of these conditions then he must have acquired title from 
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or through some holder who did fulfill these conditions. These 
principles are codified in sections 52-59 of the Negotiable Instru- 
ments Law. 


See Ballantine, “Purchase for Value and Estoppel,” 6 Minn.Law Rev. 87; Re- 
statement, Trusts, §§ 284, 285, 313. 


Q. 35. The payee of a negotiable instrument obtains it by fraud 
from the maker, and negotiates it to his creditor as collateral secu- 
rity for an antecedent debt. May the creditor recover from the 
maker, free from the defense of fraud? 


A. The answer depends upon whether the plaintiff is a holder in 
due course. Assuming that he is a holder before maturity and in 
good faith, is he a holder for value? At common law most of the 
cases held that an indorsee of a negotiable instrument, either in pay- 
ment of or as collateral security for the antecedent debt of the in- 
dorser, was deemed a holder for value, but many cases held other- 
wise. Section 25 of the Negotiable Instruments Law provides that 
“an antecedent or pre-existing debt constitutes value, and is deemed 
‘such, whether the instrument is payable on demand or at a future 
time.” This section adopts the rule that an indorsee of an instru- 
ment in payment of an antecedent debt is a holder for value, but it 
is not so certain that an indorsee by way of collateral security is a 
holder for value. However, the New York Court of Appeals has 
declared, in a strong dictum in Kelso v. Ellis, 121 N.E. 364, 224 N. 
Y. 528, that the New York rule has been changed, so that it is prob- 
able that in both instances such a holder will now be deemed a 
holder for value. 


Brooklyn City & N. R. Co. v. Nat. Bank of the Republic, 102 U.S. 14, 26 L. 
Ed. 61. 

Griswold vy. Morrison, 200 P. 62, 53 Cal.App. 93. 

Note, 36 Columb.Law Rev. 658. 


Q. 36. The payee of a negotiable note for $1,000 negotiates it to 
his creditor as collateral security for a debt of $700. How much 
may the indorsee recover? 


A. If the payee could have recovered $1,000, the pledgee may 
likewise recover $1,000; but he would hold $300 in trust for the 
payee, because the pledgee is deemed to be a holder for value only 
to the extent of his lien. If the maker had a defense good against 
the payee, then the pledgee could recover $700 only. In other words, 
the pledgee will recover the full amount only when some prior par- 
ty could have recovered this amount, in which case the pledgee 
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holds in trust for such party the amount in excess of the sum se- 
cured by the instrument. 


Chicopee Bank v. Chapin, 8 Mete.(Mass.) 40. 
Fowler vy. Strickland, 107 Mass. 552. 
Negotiable Instruments Law, § 27. 


Q. 37. Is an indorsee of a negotiable instrument a holder for 
value by merely promising to pay for it at a future time, or by 
crediting the amount to the account of the indorser? 3 


A. No; the promise to pay value is not the equivalent of an actu- 
al parting with value. This brings out a distinction between con- 
sideration and value. Consideration is a requisite to contractual 
liability. Value is one of the elements necessary to constitute a 
holder a holder in due course. Consideration and value, while in 
many respects identical, are not in all respects convertible terms, 
at least they were not so at common law. The definitions of “value” 
in sections 191 and 25 of the Negotiable Instruments Law, if liter- 
ally interpreted, come near to giving the same meaning to these two 
terms; but no case has been found where they have been so con- 
strued. Such an indorsee, therefore, could not be a holder in due 
course, because he is not a holder for value. 


Clayton v. Bank of Hast Chattanooga, 85 So. 291, 204 Ala. 64. 
Citizens’ State Bank v. Cowles, 73 N.E. 33, 180 N.Y. 346, 105 Am.St.Rep. 
765. 


Q. 38. If P has on deposit $100 in bank A, and then deposits 
a check for $100, and draws out $100, is the bank a holder for 
value? 


A. No; the usually accepted theory is that the first debits are to 
be charged against the first credits, or, as sometimes stated, “the 
first money in is the first money out.” If a check is drawn against 
a fund containing trust funds and private funds of the drawer, the 
presumption is that the private funds will be drawn out first, ir- 
respective of the time of deposit. 


Merchants’ Nat. Bank v. Santa Maria Sugar Co., 147 N.Y.S. 498, 162 App.Div. 
248; affirmed 116 N.E. 1061, 220 N.Y. 782. 
Knatchbull v. Hallett, L.R. 13 Ch.Div. 696. 


Q. 39. In an action against the maker by an indorsee for value 
and before maturity of a negotiable note, which had been obtained 
from the maker by fraud of the payee, the court instructed the jury 
that, “if you find from the evidence that the plaintiff purchased this 
note in suit from the payee under such suspicious circumstances as 
would have put a reasonable man on inquiry, and if you find that 
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the note was obtained from the maker by fraud, you shall find for 
the defendant.” There was a judgment for defendant, and the 
plaintiff appealed. What should the judgment on appeal be? 


A. Judgment should be reversed, and the cause remanded for 
new trial, because the instruction given constitutes reversible error. 
At one time the law was that a purchaser of a negotiable instru- 
ment, who bought the same under suspicious circumstances, could 
not be a holder in due course. There were also cases which held 
that a purchaser, who bought under such circumstances that he 
could be deemed grossly negligent in not learning of the defendant’s 
defense, could not be a holder in due course. Both holdings are 
wrong to-day, and by the better view were erroneous, even before 
the passage of the Negotiable Instruments Law. Under sections 
52 and 56 of the Negotiable Instruments Law, the rule is that a 
purchaser to be a holder in due course must be a purchaser in good 
faith, and without notice of any infirmity in the instrument or 
defect in the title of the person negotiating it. To constitute no- 
tice, “the person to whom it is negotiated must have had actual 
knowledge of the infirmity or defect, or knowledge of such facts 
that his action in taking the instrument amounted to bad faith.” 

One may buy an instrument under suspicious circumstances, or 
even be grossly negligent in not learning of the defense, and still 
not be a bad-faith purchaser. It is probable, therefore, that one 
might be a holder in due course of a negotiable instrument under 
circumstances where he would not be a bona fide purchaser under 
the general equity doctrine, because under the latter doctrine the 
rule as to constructive notice seems to require greater diligence of 
a purchaser of a legal title to land, or of .a converted nonnegotiable 
trust res, for example, than it does of a purchaser of a negotiable 
instrument. Just what facts fall short of actual knowledge, but do 
amount to bad faith, is difficult to determine, for in great measure 
the question is one of fact. 


Goodman v. Simonds, 20 How. 348, 15 L.Hd. 934. 
Unaka Nat. Bank v. Butler, 88 S.W. 655, 113 Tenn. 574. 


Q. 40. Negotiable bearer bonds are stolen from the first holder. 
Notices of the theft, describing the bonds in detail, are mailed to 
banks and dealers throughout the country. Months later defendant 
buys some of the bonds from a holder, not noting that the bonds 
bought were listed in their files as having been stolen. May the 
owner from whom they were stolen recover the bonds? ~ 


A. If the knowledge that the securities had been stolen was not 
present to the mind of the agent who purchased them, and he was 
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not chargeable with willfully closing his eyes to the notice, the pur- 
chaser will be regarded as a holder in due course, though it is 
possible that a conflict of authority may develop on this point. In 
either event, if the purchaser acquires title through a holder in due 
course, actual knowledge that the bonds were stolen will not pre- 
vent the purchaser from being a holder in due course. 


Graham vy. White-Phillips Co., 56 S.Ct. 21, 296 U.S. 27, 80 L.Ed. 20, 102 A. 
L.R. 24. 


Q. 41. P by fraud sold M a block of stock in a corporation, and 
took in payment therefor M’s negotiable note for the purchase 
price of $5,000. P immediately deposited the note in the A Bank, 
where he received credit for $4,800. P checked against this credit, 
and checks to the amount of $960 were paid by the A bank. M 
learned where the note was, and, having discovered the fraud, 
reported these facts to the A Bank. Subsequently the A Bank 
paid out the balance of the credit on checks drawn by P. M 
refused to pay the note, and the A Bank sued M. May it re- 
cover? 


A. The A Bank is entitled to recover $960, because section 54 of 
the Negotiable Instruments Law provides that, where a holder re- 
ceives notice of the defense before he has paid the full amount 
agreed to be paid, he will be deemed “a holder in due course only 
to the extent of the amount theretofore paid by him.” This is 
somewhat unjust to A, because it deprives him of a part of his 
bargain. He agreed to pay $4,800 for a claim of $5,000, or $960 
for each $1,000 claim. Having paid $960 he should be allowed to 
recover $1,000, but under this section as worded he cannot do so. 


Q. 42. M entered into a written contract with P for the purchase 
of a tract of land. M executed and delivered to P his negotiable 
note, payable in three months, for the amount of the purchase price, 
The written contract called for the delivery of a warranty deed on 
payment of the note. P discounted the note at the A Bank, which 
paid value therefor, and deposited the written contract with the 
bank. P failed to convey, and M refused to pay the note. The A 
Bank sued M. May it recover? 


A. Yes. Knowledge on the part of an indorsee that the instru- 
ment was given in payment of an obligation to be performed in 
the future by the payee does not make the holder a holder in bad 
faith. There is, however, some authority to the contrary, just as 
there is with respect to the somewhat analogous question as to the 
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negotiability of an instrument which sets forth in the body of the 
instrument an executory contract out of which the instrument 
arose. A purchase with knowledge of an existing breach of con- 
tract by the payee at the time the indorsee acquires title raises a 
different question. In such case the holder would not be a holder 
in due course. f 


Jennings v. Todd, 24 S.W. 148, 118 Mo. 296, 40 Am.St.Rep. 373. 
Todd yv. State Bank of Edgewood, 165 N.W. 593, 182 Iowa, 276, 3 A.L.R. 
Olean 


Q. 43. M drew a check on the D Bank, payable to the order of 
the P Co. A, an agent of the P Co., had authority to indorse the 
P Co.’s name on commercial paper. A indorsed the check in ques- 
tion to B in payment of his own debt to B. On learning of the facts, 
the P Co. sued B for the amount of the check, B having collected 
from the drawee bank. May the P Co. recover? 


A. Yes; because B was not a holder in due course, and did not 
therefore take free from the P Co.’s equity of ownership. The rule 
is that, where a payee or indorsee takes an instrument in payment 
of or as collateral security for a debt of the transferor, and the face 
of the instrument or the indorsements, or both, disclose the fact 
that the ownership of the paper is in another person, the indorsee 
will be deemed a bad faith purchaser, and will take subject to the 
rights of the owner. The rule applies to the facts of this case. 


Third Nat. Bank v. Marine Lumber Co., 46 N.W. 145, 44 Minn. 65. 
Cheever v. Pittsburg S. & L. H..R. Co., 44 N.E. 701, 150 N.Y. 59, 34 L.R.A. 
69, 55 Am.St.Rep. 646. 


Q. 44. The payee of a check payable to his order lost it. The 
finder negotiated it to the plaintiff bank. The drawer stopped pay- 
ment and the holder sued the drawer. The plaintiff introduced the 
check in evidence and rested. Defendant proved that the plaintiff 
was a purchaser from a finder. Defendant moves for judgment on 
the ground that the burden of proof was upon plaintiff to prove 
affirmatively that he was a holder in due course and that this 
burden was not discharged. Judgment for whom? 


A. Judgment for plaintiff. Normally, when defendant proves a 
defense good as against the person to whom he negotiated, the 
plaintiff must prove that he is a holder in due course. That is, the 
presumption that he is a holder in due course is overcome by the 
establishment of a defense available as against the party with 
whom defendant dealt. But this presumption by section 59 of the 
Negotiable Instruments Law, is not overcome “in favor of a party 
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who became bound in the instrument prior to the acquisition of 
such defective title.” 


t 
Farmers’ State Bank of Dickinson v. Koffler, 232 N.W. 307, 60 N.D. 11, 70 
AGL 223: 


' Q. 45. M executed his note for $1,000 payable to the order of 
P and delivered the same to P in payment of goods bought. A 
obtained the note from P by fraud. A sued M on the note. De- 
fense: That the equitable title was in a third party, P, and 
that A had fraudulently acquired title? Should A recover? 


A. Yes. A is the holder of the note. Legal title is in him. The 
holder has the right, by section 51 of the Negotiable Instruments 
Law, to sue and recover on instruments of which he is the holder. 
The judgment will be held by A and the money received in dis- 
charge of it will be held by him in trust for P. If P were a party 
to the suit and he elected to rescind his transaction with A, A 
would fail and judgment could be entered against M in favor of 
P. This case differs from that in which the plaintiff in possession 
of an instrument under a forged indorsement sues a party above 
the forgery. In such a case there can be no recovery by plaintiff 
because he is not a holder. 

Bowles v. Oakman, 225 N.W. 613, 246 Mich. 674, 66 A.L.R. 797. 


Q. 46. M delivered to P his negotiable note, payable on demand, 
to the order of P, in payment of the price of certain property to be 
delivered to M by P. P broke his contract, and four months after 
delivery of the note negotiated it to A, an innocent paechaser: for 
value. May A recover from M? 


A. Probably so. The defense is personal, and is cut off if the in- 
strument is in the hands of a holder in due course. ‘A is a holder 
in due course, if he took before maturity, the other requisites being 
obviously met. While, for purposes of suit and the running of the 
statute of limitations, a demand instrument is due at the moment 
of delivery, it is not then overdue, within the meaning of the rule 
that a holder, to be a holder in due course, must have purchased it 
before maturity. A demand instrument is intended to circulate for 
some period. Section 53 of the Negotiable Instruments Law, cod- 
ifying substantially the common-law rule, provides that, “where an 
instrument payable on demand is negotiated an unreasonable length 
of time after its issue, the holder is not deemed a holder in due 
course.” And section 193 declares that, “in determining what is a 
‘reasonable time’ or an ‘unreasonable time,’ regard is to be had to 
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the nature of the instrument, the usage of trade or business (if any) 
with respect to such instruments and the facts of the particular 
case.” This rule indicates that the period of time as to demand 
notes and demand bills and checks may not be identical. In gen- 
eral, the period would be longer with respect to a note than to a 
check. The custom of banks, where sufficiently general, is ma- 
terial; also the facts of the particular case, such as a provision for 
interest and notations of interest payments, must be taken into 
consideration. It has been held that a check taken 24 days after 
issue was not overdue, that a demand note taken 3 months after is- 
sue was not overdue, but that a demand note taken 4 months and 
23 days after issue was overdue. Though this does not imply that 
a demand note could not circulate more than 4 months, or even 
longer, nor that a 3-month period might not be in some cases an 
unreasonable time. 


Brown v. Davies, 3 T.R. 80. 

Le Due v. First Nat. Bank of Kasson, 16 N.W. 426, 31 Minn: 33. 
Weber v. Hirsch, 163 N.Y.S. 1086. 

Anderson vy. Elem, 208 P. 573, 111 Kan. 713, 23 A.L.R. 1202, 


Q. 47. A note bearing a fixed maturity contains a clause accelerat- 
ing maturity if the maker fails to deposit with the holder collateral 
sufficient to absorb the depreciation in the collateral originally 
pledged to secure payment. Ina jurisdiction which holds that such 
clause does not deprive the instrument of its negotiable character, 
the plaintiff buys the instrument after the maker has defaulted in 
putting up additional collateral, but before the arrival of the fixed 
date. The plaintiff sues the defendant maker, who pleads failure 
of consideration. May the holder recover free from this defense? 


A. The cases are in conflict. Some cases protect the holder upon 
the ground that the clause merely confers an option upon him to de- 
clare the note due, and if this event has not occurred the holder is 
really not a holder after maturity. But it would seem quite possible 
to protect the holder, even if the clause be construed as causing an 
automatic acceleration upon default. It is believed that this is the 
sounder rule, both from the standpoint of commercial needs, and 
‘legal principle. It has always been held that, where a bill of ex- 
change has been dishonored by nonacceptance and the holder nego- 
tiates the bill to an innocent purchaser after such dishonor and be- 
fore the arrival of the time for presentment for payment, the holder 
is deemed a purchaser before maturity if he did not know of the 
previous dishonor. This rule has been codified in Negotiable In- 
struments Law, § 52, par. 2, by declaring that a holder will be a 
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holder in due course if he “become the holder of it before it was 
overdue, and without notice that it had been previously dishonored, 
if such was the fact.” While this section covers only the case of a 
dishonor by nonacceptance, the principle embodied in it may prop- 
erly be invoked to protect any holder who purchased after the in- 
strument had been matured by the operation of some acceleration 
clause, but without knowledge of such fact and before the arrival of 
the fixed date of maturity. 


Hodge v. Wallace, 108 N.W. 212, 129 Wis. 84, 116 Am.St.Rep. 938. 
Gillette v. Hodge, 170 F. 318, 95 C.C.A. 205. 


Q. 48. M drew his check on the D Bank, payable to the order of 
P, and delivered the same to A his agent, with instructions to de- 
liver the check to P in payment of M’s debt to P. The amount was 
left blank; A being told to insert the amount after learning how 
much M owed P. The debt was $100. A, before calling on P, filled 
up the check, making it payable for $200, and delivered the same to 
P, who did not know that the check had been issued in blank. M’s 
debt was paid, and P handed to A $100 in cash. P later collected 
$200 from the drawee, D. M sued P for $100. May he recover? 


A. No; because P was a holder in due course. A holder is de- 
fined as “the payee or indorsee of a bill or note, who is in possession 
of it, or the bearer thereof.” Negotiable Instruments Law, § 191. 
A holder in due course is defined as a holder who takes for value, 
before maturity, and without notice of defenses. Therefore, as far 
as general definitions go, the payee may be a holder in due course, 
if he fulfills these three requisites. Sections 14 and 16 of the Nego- 
tiable Instruments Law contain some language, however, which 
casts some doubt upon the soundness of this conclusion, but most 
of the cases have held that those sections were not intended to make 
it impossible for a payee to be a holder in due’course. Normally 
the payee will not be a holder in due course, because he has dealt di- 
rectly with the maker or drawer, and will therefore have knowledge 
of defenses. But where the instrument is first delivered to a person, 
not a party to the instrument, such as an agent for the mak 
drawer, the payee will not have knowledge of the conditions placed 
upon the delivery by the maker or drawer. There is but little dis- 
sent in the cases now from the holding that the payee may be a 
holder in due course. 


Vander Ploeg v. Van Zuuk, 112 N.W. 807, 135 Iowa, 350, 13 L.R.A.(N.S.) 
490, 124 Am.St.Rep. 275. 

Px parte Goldberg & Lewis, 67 So. 839, 191 Ala. 356, L.R.A.1915F, 1157. 

Liberty Trust Co. v. Tilton, 105 N.B. 605, 217 Mass. 462, L.R.A.1915B, 
144, 
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Q. 49. P obtains M’s negotiable note by fraud, and negotiates to 
A, a holder in due course. A indorses the note after maturity to B 
by way of gift. B had knowledge of the fraud by which P obtained 
the note from the maker, M. B sues M. May he recover? 


A. Yes; because B isa holder in due course. True, he takes after 
maturity, is a donee, and has knowledge of the fraud, any one of 
which is sufficient to prevent B’s being a holder in due course in his 
own right; but, having derived title from a holder in due course, 
he acquires all the rights of his predecessor in title, and therefore is 
a holder in due course. The rule follows logically from the holding 
that the first transfer to a bona fide purchaser cuts off the equities 
and defenses of prior parties. It also follows from the desire to give 
to the first bona fide purchaser the full fruits of his purchase; i. e., 
the privilege of sale or gift to any person. This rule is codified by 
Negotiable Instruments Law, § 58. 

Inhabitants of Township of Montelair v. Ramsdell, 2 §.Ct. 391, 107 U.S. 147, 
27 L.Ed. 431. 
Miles vy. Dodson, 144 S.W. 908, 102 Ark. 422, 50 L.R.A.(N.8.) 83. 

Q. 50. P obtains M’s negotiable note by fraud, and negotiates to 
A, who has notice of the fraud. A negotiates to B, a holder in due 
course, and after the note passes through the hands of several pur- 
chasers, it is taken up by A after maturity. May A recover from 
M? 


A. At common law he could not do so, either on the theory that a 
reacquirer did not get a new title, but simply regained his old title— 
that is, was remitted to his former rights—or on the theory that the 
fact that the maker had an equity against him at the time he first 
had title made it inequitable for the reacquirer to enforce his new 
title, acquired through a holder in due course. The latter is the bet- 
ter theory, because, under it, other holders, who at the time they 
first held title, were not holders in due course because they were 
donees, would be holders in due course, if they reacquired through a 
holder in due course. 

Under section 58, apparently all reacquirers, other than the payee, 
if they derived title through a holder in due course, would be hold- 
ers in due course. But this language is in conflict to some extent 
with that of section 121, which declares that, “where the instrument 
is paid by a party secondarily liable thereon, it is not discharged, 
but the party so paying it is remitted to his former rights as regards 
ali prior parties.” The effect of these two sections upon the rights 
of the reacquirer has not yet been worked out in the decisions. It 
is believed that section 58 states the sounder policy, and that section 
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121 can be subordinated to and controlled a the major principle, 
as expressed in the earlier section. 


Aragon Coffee Co. v. Rogers, 52 S.W. 843, 105 Va. 51, 8 Ann.Cas. 623. 
Ratcliff v. Costello, 85 S.E. 469, 117 Va. 563. 

Comstock y. Buckley, 124 N.W. 414, 141 Wis. 228, 185 Am.St.Rep. 34. 
Lill vy. Gleason, 142 P. 287, 92 Kan. 754. 


Q. 51. M executed and delivered to P his negotiable note, payable 
to the order of P, which P procured, by fraud. P transferred the 
note to A, for value, before maturity; A taking without notice of 
the fraud. P did not indorse the instrument. Subsequently A 
learned of the fraud, and, failing to get the indorsement of P, filed 
a bill in equity to compel the indorsement. Is he entitled to an 
indorsement? If he should obtain the indorsement, could he re- 
cover from the maker? 


A. A is entitled to the indorsement, and a court may order P to 
indorse, and, in the absence of other evidence, A is entitled to an un- 
qualified indorsement. However, A, having had notice of the fraud 
before procuring the indorsement would not be a holder in due 
course, because the indorsement does not relate back to the time of 
transfer. These results follow from the application of section 49 of 
the Negotiable Instruments Law. 


Simpson v. First Nat. Bank of Roseburg, 185 P. 913, 94 Or. 147. 
Goshen Nat. Bank v. Bingham, 23 N.W. 180, 118 N.Y. 349, 7 L.R.A. 595, 16 
Am.St.Rep. 765. 


Q. 52. A is a special indorsee and holder in due course of a negoti- 
able note, obtained by fraud from the maker by the payee. A trans- 
fers without indorsement to B, an innocent purchaser for value be- 
fore maturity. May B recover from M? 


A. Yes. While B is not a holder in due course, he derives his title. 
from a holder in due course, and under section 49 would have the 
right to recover from M, free from the defense of fraud. Section 58, 
which gives to a holder, who derives his title through a holder in 
due course all the rights of the former holder, does not apply, be- 
cause B is not a holder; but section 49, which gives the transferee 
of an unindorsed instrument the title of the transferor, would oper- 
ate to give B the right to recover free from defenses and equities. 
B would have to prove affirmatively, however, that he purchased 
the instrument. There would be no presumption that he was the 
owner of it, as would be true if he were a holder. 

Smith vy. Nelson Land & Cattle Co., 212 Ff. 56, 128 C.C.A. 512, 
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SECTION /4.—EQUITIES AND DEFENSES 


Q. 53. M executes a negotiable note, payable to the order of P, 
the payee, in satisfaction of an obligation arising out of an illegal 
contract. May a subsequent holder in due course recover from the 
maker free from the defense of illegality? 


A. Yes. At common law and under the Negotiable Instruments 
Law, illegality is treated as a personal defense. When the holder 
in due course fails to recover from a prior party, it is because he 
does not have title to the paper sued upon, or because the instru- 
ment was not executed or delivered by the defendant, or because 
some positive rule of law has, upon considerations of public policy, 
vitiated the paper for all purposes. Ordinary illegality is not a 
defense against an innocent person. 


Q. 54. Does a person who is under a disability to contract, such 
as an infant, or a married woman at common law, possess the de- 
fense against a holder in due course? 


A. Yes; wherever the law gives the infant and married woman 
the privilege of disaffirming their obligations on contracts, they are 
given it out of a desire to afford protection to these special classes 
of persons. This being so, there is just as much reason for protect- 
ing those under disability from an action brought by a holder in 
due course as there is to protect them in action brought by the par- 
ties with whom they dealt. There is nothing in the Negotiable In- 
struments Law which changes this rule. Incapacity, therefore, is a 
real defense. 

Murray v. Thompson, 188 §.W. 578, 136 Tenn. 118, L.R.A.1917B, 1172. 


Q. 55. M’s name is forged as the maker of a negotiable note, pay- 
able to the order of the payee, P. At the time of negotiation by P to 
A, some doubt having arisen as to the genuineness of M’s signature, 
A presented.the note to M, and, upon inquiring from M as to wheth- 
er the signature was his was told by M that the signature was gen- 
uine, whereupon A bought the note from P. A sues M. May he re- 
cover? 


A. Yes. It is perfectly obvious that a person whose name is 
forged to a negotiable instrument should not be held liable upon it, 
even by a holder in due course. The reason is that the instrument 
sued on is not the defendant’s contract. Hence forgery is spoken 
of as a real defense. However, it is possible for one to be held liable 
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on such an instrument, because circumstances have arisen which 
would make it unjust to allow him to deny the genuineness of his 
signature. In other words, there is such a thing as an estoppel to 
deny forgery. In the above case, all of the elements of an estoppel 
are present, and the maker would accordingly be liable. Section 23 
of the Negotiable Instruments Law codifies these rules, by declar- 
ing that forged signatures are wholly inoperative, unless the party 
sued is precluded from setting up the forgery or want of authority. 


Gluckman y. Darling, 89 A. 1016, 85 N.J.Law, 457. 


Q. 56. P induces M to sign an instrument which M thinks is a 
contract appointing him as an agent to sell certain goods. M is 
induced to believe this by statements made to him by P. M is 
unable to read. It is discovered later that the instrument signed by 
M was a negotiable note, which had been negotiated by the payee 
to a holder in due course. May the plaintiff recover? 


A. Probably not. The prevailing rule is that, where a person is 
induced by fraudulent representations to sign a negotiable instru- 
ment under circumstances where the signer did not know that he 
was signing an instrument calling for the payment of money, but 
thought he was signing a substantially different kind of instrument, 
such as a receipt, or a contract appointing him as an agent to sell 
goods on commission, and if, in addition to his ignorance, his sig- 
nature was affixed under such circumstances as would not charge 
him with negligence in not ascertaining the true character of the pa- 
per, his signature is inoperative, and he cannot be held liable, even 
by a holder in due course. Technically his signature is not a for- 
gery, but it is given the legal effect of a forgery. He has not exe- 
cuted the paper, because execution means, not only the physical 
act of signing one’s name, but also a knowledge of the circumstanc- 

\ es surrounding that act. 

In a case where it is established that the signer did not 
know what he signed, the difficult question to decide is: What 
constitutes negligence in not ascertaining the facts? If he did 
not know, and was negligent, he will be liable to the holder in 
due course. If he did not know, and was not negligent, he will 
not be liable to the holder in due course. While there is some 
little conflict in the cases, the courts generally hold that, if a per- 
son cannot read, either because of illiteracy or of defective vision, 
he will not be deemed negligent. If he could read, and simply 
failed to do so, the fact that he did not know what he signed will 
not exempt him from liability to the holder in due course. The 
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- courts also hold that, although a person cannot read, he will be 
deemed negligent, if there was any person present or readily avail- 
able, other than the party with whom he was dealing who could 
have been called upon by the signer to read; that is, the law de- 
clares there is a duty upon a person to read what he signs. If he 
cannot read, there is a duty upon him to ask some one to read for 
him. If he does not do so, he is liable to a holder in due course. 

There is nothing in the Negotiable Instruments Law which ex- 
pressly deals with this type of case. ‘There have been few cases un- 
der the act, but in them there is no intimation that the act has 
changed these common-law rules. 


First Nat. Bank of Shenandoah v. Hall, 151 N.W. 120, 169 Iowa, 218. 
Foster v. Mackinnon, 4 C.P. 704. 


Q. 57. Ata time when M was signing a receipt to be handed to P, 
by trick P obtains M’s genuine signature upon a check, by the use 
of carbon paper concealed under the paper upon which the receipt 
was written. May a holder in due course recover from the drawer? 


A. Probably not. Assuming that M signed without negligence, 
his signature, while in a sense genuine, would, under the rules dis. 
cussed in the answer to the above question, be given the legal effect 
of a forgery. 


Maurmair y. National Bank of Commerce of Tulsa, 165 P. 413, 63 OkL 283. 


Q. 58. M draws a check payable to the order of P for $100 upon 
the D Bank. The check was subsequently raised by parties un- 
known, by erasing the words and figures and inserting in lieu there- 
of the amount of $975. Upon presentment, the bank dishonored be- 
cause of the insufficiency of M’s account. The instrument was then 
in the hands of a holder in due course who sued the drawer. May 
he recover? 


A. At common law, the fraudulent and the material alteration of 
a negotiable instrument avoided it. There could be no recovery 
upon it in its altered form, nor in its original form. This defense 
was good, even as against a holder in due course. Moreover, there 
could be no recovery upon the underlying debt. Where the instru- 
ment had been innocently and materially altered, some courts did 
allow recovery upon the instrument in its original form. Other 
courts denied the right to recover upon the instrument in its orig- 
inal form, but did allow a recovery upon the underlying debt. The 
Negotiable Instruments Law has changed some of the above rules 
by enacting that, “when an instrument has been materially altered, 
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and is in the hands of a holder in due course, not a party to the al- 
teration, he may enforce payment thereof according to its original 
tenor.” Under the act, then, whether the instrument was fraudu- 
lently or innocently altered, the holder in due course is allowed to 
recover upon it as it was prior to its alteration. Section 124 of the 
Negotiable Instruments Law. 


Q. 59. M draws a check for $50 upon the D Bank, payable to the 
order of P, and delivers the same to P. The instrument was so 
drawn that a figure could be inserted between the dollar sign and 
the figure 5. In the line where the word “fifty” appeared there was 
room to the left to insert several words. This part of the line had 
not been scratched out. Subsequently some one inserted the figure 
1 between the dollar sign and the figure 5, and before the word 
“fifty” was inserted the words “one hundred.” The instrument is 
negotiated to the holder in due course, who after dishonor by the 
drawee sues the drawer. May he recover $50 or $150? 


A. There is a sharp conflict of authority on this question. Most 
courts hold that changes made in this manner constitute a material 
alteration, and therefore the paper is void, or, as is now the law un- 
der the Negotiable Instruments Law, is valid, but recovery is lim- 
ited to the instrument as it was before alteration. But there area 
number of jurisdictions which hold that the holder in due course 
may recover upon the instrument as altered; that is, for $150. The 
basis for this holding is not always expressed in the same language, 
but fundamentally it is deemed to be the outgrowth of negligence 
of the party who executed the paper; that is to say according to the 
minority rule, a material alteration, effected by the insertion of 
words and figures in spaces negligently left by the maker or drawer, 
is not a defense as against the holder in due course. These courts 
maintain that the maker or drawer of a negotiable instrument owes 
a duty to all subsequent holders to execute the instrument in a care- 
ful manner, and so as not to invite alteration. 


The majority of the courts argue, on the contrary, that there is 
no reasonable basis for imposing such a duty and that therefore an 
alteration effected by the insertion of words or figures in blanks 
negligently left is to be treated in the same manner as an altera- 
tion effected by the erasure of words and figures and the substitu- 
tion of other words and figures. The Negotiable Instruments Law 
does not deal with this question. Section 124 merely prescribes the 
legal effect of material alterations, but does not declare whether 
such a change as appears in this set of facts would or would not 
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constitute a material alteration. The conflict of authority therefore 
is likely to continue. 


National Exch. Bank of Albany v. Lester, 87 N.B. 779, 194 N.Y. 461, 21 
L.R.A.(N.S.) 402, 16 Ann.Cas. 770. 


Q. 60. Should a court which adopts the minority rule on the effect 
of material alteration, arising from the insertion of words and fig- 
ures in spaces negligently left, also hold that a maker or drawer 
should be deemed negligent if, in drawing the instrument, he failed 
to use indelible ink, sensitized paper, or protectograph machines? 


A. No; such acts do not constitute negligence, although it has 
been held in Illinois that it is negligence to insert a clause in an in- 
strument by the use of a lead pencil, when the body of the instru- 
ment is written with pen and ink. The maker was there held liable 
upon the instrument after the portions written in pencil had been 
erased. 


Broad Street Bank v. National Bank of Goldsboro, 112 S.B. 11, 183 N.C. 
463, 22 A.L.R. 1124. 


Harvey v. Smith, 55 Ill. 224 


Q.61. M executes a negotiable instrument payable to bearer, 
but does not deliver it. Subsequently the instrument is stolen from 
the maker’s possession and negotiated to a holder in due course. 
May the holder in due course recover? 


A. At common law the general rule was that nondelivery of a 
completed instrument was a good defense, even as against the hold- 
er in due course. The reason was that a negotiable instrument, as 
an enforceable legal obligation, came into existence as the result of 
two. distinct acts: (1) The drawing and signing of the instru- 
ment; (2) its delivery. Both of the acts had to concur, before 
there was any contract. Intentional delivery was therefore an es- 
sential element in the proof. If it could not be established, the 
plaintiff failed. 

A few jurisdictions, however, held that the nondelivery of a com- 
pleted instrument did not operate as a defense good against the 
holder in due course. The minority view proceeds on the theory 
that there is a duty upon the maker to prevent the escape of such 
an instrument. Hence, even if stolen from him, he would be liable 
to an innocent purchaser. Negotiable Instruments Law, § 16, 
adopts the minority rule, by declaring that, where the instrument 
is in the hands of the holder in due course, delivery is conclusively 
presumed. Obviously this section in no way changes the funda- 
mental rule that a person cannot gain title to an instrument through 
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a forged indorsement. The section would apply to the case of an 
instrument so drawn as to be payable to bearer, and stolen from the 
maker, and to an instrument payable to the order of the payee, if 
stolen or otherwise converted by the payee. If stolen by a third 
party, no subsequent party could gain a title, except through the 
genuine indorsement of the payee. 


Salley v. Terrill, 50 A. 896, 95 Me. 553, 55 L.R.A. 730, 85 Am.St.Rep. 433. 
Angus v. Downs, 147 P. 630, 85 Wash. 75, L.R.A.1915H, 351. 


Q. 62. M executes a negotiable instrument, and leaves blank the 
line in which the amount is usually inserted. If the instrument gets 
into circulation without the authority of the maker, and is filled up, 
is he liable to a holder in due course? 


A. No. The nondelivery of an incomplete instrument was at com- 
mon law regarded as a real defense, for the same reason that the 
nondelivery of a completed instrument was by the majority of 
courts held to constitute a real defense. There was some indica- 
tion that, where the maker of an incomplete instrument was negli- 
gent in his custody of it, he would be liable to a holder in due 
course. ‘This result would be somewhat analogous to the result 
reached by the minority rule with respect to the effect of an al- 
teration arising out of the negligent execution by the maker. 

Section 15 of the Negotiable Instruments Law, declaring that, 
where an incomplete instrument has not been delivered, it will not, 
if completed and negotiated without authority, be a valid contract 
in the hands of any holder, as against any person whose signature 
was placed thereon before delivery, apparently adopts the rule in 
Baxendale v. Bennett, 3 Q.B.D. 525. There is a possibility, how- 
ever, that section 15 might be so construed as to make liable one 
who was negligent in his custody of an incomplete instrument 
drawn by him to a holder in due course, if it got into circulation 
as a result of his negligent custody. 


Baxendale v. Bennett, 3 Q.B.D. 525. 

Phillips v. A. W. Joy Co., 96 A. 727, 114 Me. 403, L.R.A.1916E, 690. 

S. 8. Allen Grocery Co. vy. Bank of Buchanan County, 182 S.W. 777, 192 Mo. 
App. 476. 


Q. 63. The signature of a drawer of a check is forged, the check 
negotiated, and subsequently paid by the drawee, and the amount 
debited to the account of the apparent drawer. The canceled check 
is returned to the apparent drawer. May the drawee bank, under 
ordinary circumstances, properly charge the amount of the check 
to the drawer whose name was forged? 
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A. Under ordinary circumstances, the drawee bank clearly does 
not have the right to charge the check to the account of the appar- 
ent drawer, for the reason that it was not his order. 


Q. 64. But suppose that careful inspection of the check by the ap- 
parent drawer, when it was returned to him, would have disclosed 
the fact of forgery; suppose again that other forgeries are commit- 
ted by the same person in the same manner, on checks drawn upon 
the same bank; should the drawee, under these circumstances, 
have the right to debit the account of the apparent drawer? 


A. There is a good deal of authority in favor of allowing the 
drawee to debit the account under such circumstances. Sometimes 
courts, in reaching this result, make use of the principle of estoppel ; 
sometimes the result is based upon the doctrine of ratification of the 
forged signatures. Again it is said that there is a duty upon a de- 
positor to examine his canceled checks when they are returned to 
him. This duty is said to be one of the implied obligations in the 
contract of deposit. If he fails to examine his checks, such act con- 
stitutes a breach of contract, which would give to the bank a right 
to recover from him any sum which it lost, and which would not 
have occurred, had the depositor exercised reasonable care in the ex- 
amination of his canceled checks. In other words, a bank is allowed 
to debit the account of its depositor upon forged checks, if it can be 
shown that the loss to this extent was caused by the negligent fail- 
ure of the depositor to examine his returned vouchers. The liability 
of the depositor will not necessarily be the amount of the check. It 
will be that sum which the bank lost which can be traced to the neg- 
ligent act of the depositor. i 


First Nat. Bank v. Allen, 14 So. 335, 100 Ala. 476, 27 L.R.A. 426, 46 Am.St. 
Rep. 80. 

Morgan v. U.S. Mtg. Co., 101 N.E. 871, 208 N.Y. 218, L.R.A.1915D, 741, Ann. 
Cas.1914D, 462. 

Glassell Dev. Co. v. Citizens’ Nat. Bank, 216 P. 1012, 191 Cal. 375, 28 A.L.R. 
1427. 


Q. 65. A check is so drawn that it may be raised by the insertion 
of words and figures in spaces negligently left by the drawer. If 
raised in this manner, does the drawee bank have the right to debit 
the account of the drawer for the full amount of the check? 


A. In jurisdictions which permit a holder in due course to recover 
upon the instrument as altered in this manner, the drawee bank 
would clearly have the right to debit the account of the drawer for 
the fullamount. In jurisdictions which deny the right of the holder 
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in due course to recover the full amount under these circumstances, 
and this is the majority rule, it is probable that the drawee bank, un- 
like the holder in due course, would have the right to debit the 
drawer’s account for the full amount. 

The reason for giving the drawee bank a right not possessed by a 
holder in-due course is said to arise out of the contract of deposit. 
It is held that there is in the contract of deposit an implied term, 
which imposes upon the drawer the duty to use care in the drawing 
of his checks. The drawing of a check in such a manner as to invite 
change by the simple insertion of words.and figures constitutes 
a violation of this duty. Loss arising therefrom is therefore prop- 
erly chargeable to the drawer. If the instrument is properly drawn, 
and the alteration is effected by erasures and substitutions, that is, 
under circumstances where no negligence of the drawer is involved, 
the drawee bank could not debit for the full amount; but under 
section 124 of the Negotiable Instruments Law could charge the 
instrument to the account of the drawer as it was prior to altera- 
tion. 


Young v. Grote, 4 Bing. 253. 
London Joint Stock Bank, Ltd., v. MacMillan & Arthur, [1918] A.C.(H.L.) 


ee Co. of America v. Conklin, 119 N.Y.S. 367, 65 Mise. 1. 

Q. 66. A, as agent for the M Co., prepared all checks in pay- 
ment of all current bills, including wages, of the M Co. These 
checks when prepared would be handed to B, the treasurer of the 
M Co., who, alone, was authgrized to sign the M Co.’s name as 
drawer of checks. From time to time A would include in the 
list of checks prepared by him some checks payable to the order 
of persons who did not in fact work for the M Co. These checks 
A would abstract from the list after their return to him by B, duly 
signed by the M Co. by B, treasurer. A would indorse these checks 
in the name of the designated payees and collect through another 
bank. Canceled checks would be returned by the drawee to the 
drawer. The discovery of the series of defalcations was not made 
until months later. The drawer sued the drawee for the amounts 
represented by these checks. Should it recover?’ 


A. The answer depends on the appraisal of evidence which is 
probably not disclosed. Some aspects of the problem are clear. 
(1) The. instruments are not payable to the order of fictitious 
payees. Therefore the indorsements of the payees’ names are for- 
geries. (2) The drawee has no privilege of debiting the drawer’s 
account on instruments bearing forged indorsements. (3) There 
is no duty on the drawer to examine his canceled checks for the 


696 NEGOTIABLE INSTRUMENTS & 4 


purpose of discovering forged indorsements such as there is to ex- 
amine for forged drawer’s signatures and material alterations, the 
reason being that the drawer does not have the same means of dis- 
covering forged indorsements that he has to detect that his own 
name was forged as drawer.or his checks materially altered after 
delivery. His check book will reveal these, but not the fact of 
forged indorsements. (4) Where, however, the drawer has other 
means of discovering defalcations, especially by his own employees, 
which involve forged indorsements, there is a duty upon the draw- 
er owed to the drawee to make these investigations. 

If the evidence shows that operating costs were rising without 
adequate explanation, if the evidence shows that the company’s 
auditor made no check of the pay roll list, or was otherwise simi- 
larly negligent with respect to known but unexplained disappear- 
ance of funds, the drawer will be deemed negligent and according- 
ly lose his right against the drawee with respect to these items. 

National Surety Co. yv. President, etc., of Manhattan Co., 169 N.D. 372, 252 
N.Y. 247, 67 A.L.R. 1113. 


Detroit Piston Ring Co. v. Wayne County & Home Sav. Bank, 233 N.W. 185, 
252 Mich. 163, 75 A.L.R. 1273. 


Q. 67. If an incomplete check is drawn, and gets into circula- 
tion without the authority of the drawer, and is filled up and sub- 
sequently paid by the drawee, may the drawee debit the account 
of the drawer? 


A. In view of the analogy between this case and that of a com- 
pleted check, so drawn as to make possible a subsequent altera- 
tion by the mere insertion of words and. figures in spaces negli- 
gently left, there are some cases where the drawee would have 
this right. At least the analogy is close, where the incomplete 
instrument gets into circulation as a result of the drawer’s negli- 
gent custody, as, for example, where he leaves an incomplete check 
on his desk at a point accessible to the public, or where he care- 
lessly throws about incomplete checks, 


8. S. Allen Grocery Co. v. Bank of Buchanan County, 182 S.W. 777, 192 Mo. 
App. 476. 


Q. 68. Should payment of a negotiable instrument before matu- 
rity constitute a defense as against a holder in due course, who 
acquires title after the instrument was paid? 


A. No; payment before maturity is a personal defense. Sec- 
tion 119, par. 4, of the Negotiable Instruments Law, provides that 
a negotiable instrument is discharged by any other act which will 
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discharge a simple contract for the payment of money, It has 
been argued that this section makes a discharge before maturity 
an absolute discharge of the paper for all purposes. But it has 
been held that this section was not intended to change the common- 
law rule, and that the section, by declaring that certain acts will 
discharge the contract, means merely that a discharge before ma- 
turity is a discharge only as between the parties, and not as against 
a holder in due course. 
Manchester et al. v. Parsons, 84 S.E. 885, 75 W.Va. 793. 


Q.69. A is the owner of a negotiable bond payable to bearer. 
A acquired title from the obligor. After maturity the bond was 
stolen from A, and negotiated to an innocent purchaser, B, for 
value. May A recover the bond from B? 


A. Probably so. It is apparent that B, not having taken before 
maturity, is not a holder in due course, nor can he trace title through 
a holder in due course. Unless other factors enter in, it would 
seem clear that B should lose, he being the purchaser of what may 
be regarded merely as an ordinary chose in action, and therefore 
takes subject to outstanding equities and defenses. This seems 
to be the English rule. It is quite possible to urge, however, that 
other factors are involved. A holder in due course takes free from 
two kinds of equities: (1) Equities of defense, such as want of 
consideration, fraud, and payment before maturity; (2) equities 
of ownership, such as will arise with respect to an instrument which 
evidences actual legal obligations, but the equitable ownership of 
which is in some prior holder or third party. Originally a pur- 
chaser was deemed not a holder in due course by purchasing after 
maturity, for the reason that a purchase at such a time was some 
indication that there was some defense to the paper. Purchase 
after maturity may be some indication of the possibility of out- 
standing equities of defense, but it is no indication that the paper 
may be owned in equity by a third party. 

A good many courts have found a middle ground, and will pro- 
tect an innocent purchaser of overdue paper from outstanding 
equities of ownership, whenever he derives a title from one who was 
in lawful possession of the instrument; that is, such a purchaser 
is protected only in so far as the doctrine of estoppel can be relied 
upon. 

In re European Bank, L.R. 5 Ch.App. 358. 


Carpenter y. Greenop, 42 N.W. 276, 74 Mich. 664, 4 L.R.A. 241, 16 Am.St. 
Rep. 662. 

Gardner vy. Beacon Trust Co. et al., 76 N.E. 455, 190 Mass. 27, 2 L.R.A.(N. 
S.) 767, 112 Am.St.Rep. 303, 5 Ann.Cas. 581. 

Wolf vy. American Trust & Savings Bank et al., 214 F. 761, 182 ©.C.A. 410. 
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Y Q. 70. F forged M’s name as the drawer of a check drawn upon 
the D Bank, payable to the order of P, and transferred it to P for 
value. P negotiated to A, an innocent purchaser for value before 
maturity. A obtained payment from the drawee D. May D re- 
cover the money from A? 


A. No; there is a general rule of the law of quasi contracts un- 
der which money paid out under a mutual mistake of material fact 
may be recovered. The rule is perhaps more accurately expressed 
by saying that money paid out in misreliance upon a supposed 
duty-is recoverable. In this case the drawee paid, thinking it was 
under a duty to the drawer to do so. The signature of the drawer 
was forged; therefore there was no duty, and therefore it would 
seem that the money was recoverable. However, the law in Eng- 
land and practically all of the states in the United States was that 
under these facts the drawee could not recover. The decision 
which established this rule is that of the leading case of Price v. 
Neal, decided by Lord Mansfield in 1762. This case also estab- 
lished the corollary rule that an acceptor of a bill or check bearing 
the forged signature of the drawer could not defeat liability, when 
sued thereon, by setting up the fact that the drawer’s signature 
was forged. Much speculation has been indulged in with a view 
to justifying this exception to the general quasi contractual prin- 
ciple. Some courts have said that the doctrine of estoppel oper- 
ates so as to change this rule; others have Said that the negli- 
gence of the drawee in not detecting the forgery is the basis for 
the exception. It has also been urged that the equitable doctrine 
that, where the equities between two or more claimants with re- 
spect to the same res are equal, the legal title prevails. When 
applied to the facts here, this means that. the legal title to the 
money paid out or to the accepted bill prevails. Through all the 
cases runs the idea that the drawee must know the signature of the 
drawer. What is meant is that the drawee is held liable, even 
though he were not negligent in ascertaining the forgery. Objec- 
tions can be urged against all of the reasons suggested, either be- 
cause they actually fail to explain the cases or prove too much. 


' Frequently no effort is made to justify the decision upon rules of 


law, but the decision is based upon conceptions of public policy and 
of commercial convenience. In any event the rule is well estab- 
lished. 

The rule is not applied in cases where the party to whom the 
drawee paid had knowledge that the drawer’s signature was forged, 
or had knowledge of such facts that made his taking a taking in 
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bad faith; nor is the rule applied when payment was made to a 
holder other than a holder for value. However, a donee, or agent 
for collection, is a holder for value, if some predecessor in title was 
a holder for value. Sec. 62 of the Negotiable Instruments Law pro- 
vides that “the acceptor, by accepting the instrument, engages that 
he will pay it according to the tenor of his acceptance, and admits 
the existence of the drawer, the genuineness of his signature, and 
his capacity and authority to draw the instrument.” This section 
definitely codifies the rule as regards the liability of the acceptor, 
but leaves unprovided for the case of the drawee who pays. How- 
ever, it has been held in many cases under the act that section 
62 shows an intention to codify the doctrine of Price v. Neal, and 
accordingly the rule is applied to the drawee who pays. And it 
has also been held that the exceptions to the rule as worked out at 
common law have not been destroyed by section 62. 

Price v. Neal, 3 Burr. 1354. 

First Nat. Bank of Portland y. United States Nat. Bank, 197 P. 547, 100 Or. 


264, 14 A.L.R. 479. 
Louisa Nat. Bank y. Kentucky Nat. Bank, 39 S.W.(2d) 497, 239 Ky. 302. 


Q.71. M drew his check on the D Bank, payable to the orate 
of P, and delivered the same to P for value. P fraudulently erased 
words and figures thereon, and raised the check from $100 to $400. 
The alteration was not apparent, except to the eye of an expert 
with the use of a microscope. P negotiated the check to A for 
$400, who took before maturity and in good faith. A obtained 
payment from the drawee. What are the rights of the drawee? 


A. At common law the alteration avoided the instrument; hence 
D could not debit M’s account for any amount. But D could re- 
cover the sum paid to the innocent holder A. The right of D 
was regarded as quasi contractual. The result reached and the 
right involved were the same as that where the drawee was al- 
lowed to recover money paid out on a forged indorsement. The 
analogy of Price v. Neal, where the drawee was denied recovery 
of money paid out on an instrument bearing the forged name of 
the drawer, was not followed in the material alteration case. The 
common-law rule, which allowed the drawee to recover money 
paid out on altered instruments, has probably been changed by 
section 62 of the Negotiable Instruments Law, which provides, 
among other things, that “the acceptor by accepting the instru- 
ment engages that he will pay it according to the tenor of his 
acceptance, )»* *” This clause apparently means that the 
acceptor engages to pay the sum called for at the time he accepts; 
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that is, the “tenor of his acceptance” means the tenor which the 
instrument had at the time he accepted. To include the case of 
the drawee having paid, the word “acceptor” will have to read to 
include both the acceptor and the drawee who pays. This has 
been done when the issue was with respect to the right of a 
drawee to recover money paid on instruments bearing the forged 
name of the drawer, upon the ground that the entire section dis- 
closed a legislative intention to codify the doctrine of Price v. Neal. 
Deubtless the word could be given this extended meaning in the 
material alteration case. 4 
While there are few decisions on the question under the Nego- 
tiable Instruments Law, and these are in conflict, the National 
Conference of Commissioners on Uniform State Laws, by its re- 
fusal to recommend an amendment to section 62, designed to 
preserve the common-law rule as to the right of the drawee to 
recover money paid out on altered instruments, has gone on rec- 
ord as favoring this construction that section 62 changed the com- 
mon-law rule. Under section 124 the drawee would now have the 
right to debit the account of the drawer of an instrument subse- 
quently materially altered, according to its original tenor, in this 
case for $100. 
McClendon v. Bank of Advance, 174 S.W. 203, 188 Mo.App. 417. 
National City Bank of Chicago v. National Bank of the Republic, 182 N.E. 
832, 300 Ill. 108, 22 A.L.R. 1158. 


Wells Fargo Bank & Union Trust Co. v. Bank of Italy, 4 P.(2d) 781, 214 Cal. 
156. 


Q.72. M drew his check to the order of P and delivered the 
same to P in payment for goods bought. P took the check to the 
drawee bank and asked that the check be certified. The drawee 
refused to do so. P sued the drawer. May he recover? 


A. No. A check directs payment by the drawee. The drawee 
owes a duty to the drawer to pay the holder on presentment. 
Failure to pay constitutes dishonor. The drawer’s liability to the. 
holder is conditioned on dishonor. Failure to certify is not a 
dishonor. The drawee may certify on request if it cares to do 
so, but it owes no duty to the drawer to certify. 


Wachtel v. Rosen, 164 N.B. 326, 249 N.Y. 386, 62 A.L.R. 874. 


Q. 73. M draws his check on the D Bank, payable to the order 
of P, who obtained the check by fraud. M has the check certified 
before delivery to the payee. Upon learning of the fraud, M or- 
dered the drawee not to pay the check. P sued D. May he re- 
cover? 
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A. No; the defense 6f fraud is available to the certifying bank. 
While normally the certifying bank agrees to pay the instrument 
according to the tenor of its acceptance, where the check has been 
certified at the request of the drawer, the latter may stop payment 
thereon. A certification at the request of the drawer does not 
discharge the drawer; hence his power over the instrument con- 
tinues after transfer, as it does in all cases where the check has not 
been certified, even when negotiated to a holder in due course. 
Where the check is certified at the request of the holder, the draw- 
er and indorser are discharged, and hence the drawer thereafter 
would have no power to stop payment, and as a consequence the 
certifying bank could not set up defenses which were personal to 
the drawer. These principles are directly and inferentially codi- 
fied in section 188. > 


Times Square Automobile Co. y. Rutherford Nat. Bank, 73 A. 479, 77 N.J. 
Law, 649, 134 Am.St.Rep. 811. 

Bulliet v. Allegheny Trust Co., 1381 A. 471, 284 Pa. 561, 42 A.L.R. 1133. 

Sutter v. Security Trust Co., 122 A. 381, 95 N.J.Hq. 44. 


Q. 74. A, an agent of M, induces M to draw a check on the D 
Bank, payable to the order of P, upon the fraudulent representa- 
tion that M owed P the sum called for by the check. In fact, there 
was no such person as P, nor any such debt as that mentioned by 
A. A indorsed P’s name and negotiated the check to B, an in- 
nocent purchaser for value. B obtained payment from the drawee. 
May the drawee debit M’s account? 


A. No; the instrument was not payable to a fictitious payee, 
and therefore was not payable to bearer. The drawee could not 
debit, except under the genuine indorsement of P. P was fictiti- 
ous in fact, but this is not the test. He was not fictitious as to 
the drawer, and the act makes the drawer’s intention the sole test 
as to whether the instrument is to be deemed payable to bearer. 


American Exp. Co. v. People’s Sav. Bank, 181 N.W. 701, 192 Iowa, 366. 
Robertson Banking Co. v. Brasfield, 79 So. 651, 202 Ala. 167. \ 


Q.75. A, the agent of M, had authority to sign M’s name as 
the drawer of checks. P was an employee of M, but did not work 
for a certain week. A drew a check, signing M’s name as drawer, 
by himself, as agent, upon the D Bank, payable to the order of 
P. A did not deliver the check to P, but indorsed P’s name and 
negotiated the check to B. B obtained payment from the drawee. 
May the drawee properly debit M’s account? 


A. Yes; because the instrument was payable to the order of a 
fictitious payee, and was therefore payable to bearer, While P was 
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a real person, the drawer, A, intended that P should have no in- 
terest in the check; that is, P was fictitious as regards A, and 
this is the test as to whether the instrument is to be treated as 
payable to bearer. 


Snyder y. Corn Exch. Nat. Bank, 70 A. 876, 221 Pa. 599, 128 Am.St.Rep. 
780. 


(K Q. 76. I, an imposter, represented to M that his name was P, 
and that he was the owner of a tract of land in an adjoining coun- 
ty. M looked up the records, and found that P did own the tract 
referred to by I. I induced M to make a loan of $5,000, to secure 
which I executed a mortgage on the land owned by P. M made 
the loan by drawing a check on the D Bank, payable to the order 
of P, and delivered the check to I, believing that I was P. I in- 
dorsed P’s name and negotiated to C. C obtained payment from 
the drawee. May the drawee, D, debit M’s account? 


A. Yes; because the payment was made in accordance with the 
drawer’s order. While the drawer thought he was making the 
check payable to a responsible party, P, nevertheless the law re- 
gards him as having made the check payable to the order of the 
physical person with whom he dealt, under the name of P. The in- 
dorsement of P’s name by I would therefore not prevent title 
passing to B. I had the title by virtue of M’s intention, and his 
indorsement of P’s name transferred that title. 

There is the same tendency now discernible in the cases to reach 
the same result, where the imposter does not deal face to face with 
the maker or drawer, though it has also been held that despite 
this tendency, where the imposter deals with the drawer through 
the mails, and in addition to the use of another’s name describes 
that other by his official position, as, for example, where I rep- 
resents himself to be P, lieutenant colonel of a designated regi- 
ment of the United States Army, a check payable to P, lieutenant 
colonel, etc., is not payable to the imposter. 


Montgomery Garage Co. v. Manufacturers’ Liability Ins. Co., 109 A. 296, 94 
N.J.Law, 152, 22 A.L.R. 1224, 

United Cigar Stores Co. v. American Raw Silk Co., 171 N.Y.S. 480, 184 App. 
Div. 217. 

Boatsman v. Stockmen’s Nat. Bank, 138 P. 764, 56 Colo. 495, 50 L.R.A.(N. 
S.) 107. 


Q. 77. A, an employee of the M. Co., was its general disbursing 
officer with authority to prepare and sign the M. Co.’s name to 
checks as drawer, by himself as agent. But all such checks were 
also to bear the counter signature of another officer B. A prepared 


/ 


8 4 = NEGOTIABLE INSTRUMENTS 703 


some checks payable to the order of persons whose names he add- 
ed to the pay roll list, but who in fact were not employees or credi- 
tors of the M. Co. B countersigned these checks as well as other 
checks when presented to him by A. A took the checks which he 
had made payable to the order of the persons fraudulently repre- 
sented by him to be employees, indorsed their names on the back 
and deposited them in the X Bank to his own credit in another 
name. These checks were collected by the X Bank from the _ 
drawee, D, and the credits subsequently checked out by A. Months 
later the fraud was discovered. The D Bank refused to remove the © 
debits of these checks from the M. Co.’s account. The M. Co. sued 
D. Should it recover? 


A. The law on this question has not been settled. The law of 
fictitious payees is involved. Under the Negotiable Instruments 
Law an instrument is payable to bearer “when it is payable to the 
order of a fictitious or non-existing person, and such fact was 
known to the person making it so payable.” The law is settled 
that the intention of the person whose name is affixed as drawer is 
not material. The intention of the person who actually drew the 
instrument is the person whose intention controls. If A was such 
person, the checks were payable to bearer and the D Bank’s act of 
debiting was proper. If B was such person, the checks were not 
payable to bearer and the debit was improper as having been made 
under forged indorsements. 

Whose intention controls, A’s or B’s? Either result is logically 
possible. If A and B are looked upon as acting as a unit, then the 
“person,” A and B, did not intend the payee to be fictitious—only 
A so intended. The payee’s indorsement would then operate as’ 
forgery. Title would not pass to the X Bank and the debit by D 
would be wrongful. On the other hand, if A is looked upon as the 
chief actor, and B looked upon as having acted, in a sense, as a 
mere automaton, then A’s intention controls. The payee is ficti- 
tious and the check is payable to bearer and the debit is rightful. 
The question as to which view should prevail may depend on the 
question whether the practice of having two agents of the drawer 
sign checks is in the interests of the bank or whether it is merely 
an internal office procedure having little significance to the bank. 
If the former, the paper is nonfictitious. If the latter, it is fictitious. 


Q.78. M drew his check on the D Bank, payable to the order of 
P, and by mistake mailed it to the address of another person of the 
same name. ‘The check was received by the person residing at 
the designated address, and, knowing that he was not the intend- 
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ed payee, indorsed the check to A, who obtained payment from 
the drawee. Does the drawee have the right to debit M’s account? 


A. No; the indorsement of P’s name by a person of that name, 
who was not intended by the drawer to be the payee, does not 
transfer title. It might be possible to urge that the drawer was 
estopped, by his negligence in mailing the check to the wrong per- 
son, from denying that he intended that person as the payee. One 
case has protected the indorsee, but most courts have held that the 
indorsement under these circumstances does not transfer title. 


Mead v. Young, 4 T.R. 28. 

Simpson v. Denver & R. G. R. Co., 134 P. 883, 43 Utah, 105, 46 L.R.A.(N. 
8S.) 1164. 

Beattie v. National Bank, 51 N.E. 602, 174 Ill. 571, 43 L.R.A. 654, 62 Am. 
St.Rep. 318. 

Weisberger Co. v. Barberton Sav. Bank, 95 N.E. 379, 84 Ohio St. 21, 34 L. 
R.A.(N.S.) 1100. 


SECTION 5—LIABILITY OF PARTIES 


Q. 79. If an agent signs a negotiable instrument in his own name, 
with authority to bind his principal thereon, may the principal be 
sued on the instrument? 


A. No; and this is so, whether the principal was disclosed or 
undisclosed. The desirability that a negotiable instrument should 
be certain in all of its aspects restricts the liability to the parties 
whose names.appear on the instrument. Section 18 of the Ne- 
gotiable Instruments Law codifies this rule. There are two ex- 
ceptions to this rule. An acceptor of a bill of exchange is liable 
upon an acceptance written upon a separate instrument in cases 
provided for in sections 134 and 135 of the Negotiable Instruments 
Law, and an indorser, under section 31, is liable upon the instru- 
ment, when he signs upon a separate instrument, provided the 
back of the instrument was already filled up with indorsements, 
and the paper bearing his signature is attached to the instrument. 


Q. 80. Is the principal bound on a negotiable instrument whose 
name has been signed by his duly authorized agent? 

A. Yes; the law of agency, in this respect, is left to control. 
This is codified in Negotiable Instruments Law, §§ 19 and 20. As 
to the form of the signature required to bind the principal and to 
release the agent from personal liability, the same difficulty is met 
with in the cases involving bills and notes as is encountered in the 
law of agency generally. To bind the principal, the agent must in- 
dicate “that he signs for or on behalf of a principal, or in a repre- 
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sentative capacity,” and he does not exempt himself from personal 
liability by “the mere addition of words describing himself as an 
agent.” 


Phelps v. Weber, 87 A. 469, 84 N.J.Law, 630. 
Commercial Nat. Bank v. Reichelt, 204 P. 1037, 62 Mont. 302. 


Q. 81. If an agent signs his principal’s name to a negotiable in- 
strument in such form as to bind him, but without authority to do 
so, is the agent liable on the instrument? 

/ 

A. At common law it was generally held that he was not liable 
on the instrument, but would be liable for breach of an implied con- 
tract that he had authority. _ Negotiable Instruments Law, § 20, 
provides that the agent “is not liable on the instrument if he were 
duly authorized.” The inference is that, if the agent were not duly 
authorized, he would be liable on the instrument, thus changing 
the rule in the cases referred to. 

New Georgia Nat. Bank of Albany v. J. & G. Lippmann, 164 N.B. 108, 249 N. 


Y. 307, 60 A.L.R. 1344. 
Austin, Nichols & Co. v. Gross, 120 A. 596, 98 Conn. 782. 


Q. 82. The payee of a negotiable note sued the maker thereon, | 
and at the trial introduced the note in evidence, proved the signa- 
ture of the maker, and rested. The defendant introduced some evi- 
dence of want of consideration, but not by a preponderance of the 
‘evidence. Is the plaintiff entitled to judgment? 


A. Yes; while during the formative period of the law dealing 
with negotiable instruments there may have been some doubt as 
to whether consideration was a requisite to the contract, it has long 
been settled that consideration is necessary. However, there are 
some variations in the operation of the principle, when compared 
to the rules which govern consideration with respect to simple con- 
tracts. For example, every negotiable instrument is deemed prima 
facie to have been issued for consideration. Some courts held that, 
upon the introduction of some evidence tending to show want of 
consideration, the burden of proving its existence rests upon the 
plaintiff, but the better view was, and the one adopted by section 
28 of the Negotiable Instruments Law casts upon the defendant 
the burden of proving want of consideration. Unless he discharg- 
es this burden by a preponderance of the evidence, the plaintiff is 
entitled to judgment. In the above case the plaintiff is entitled to 


judgment. 


Shaffer v. Bond, 99 A. 973, 129 Md. 648. 
BAL.PRoB.LAW (2D Ep.)—45 


706 NEGOTIABLE INSTRUMENTS 8 5 


Q. 83. M owes Pasum of money. At maturity M gives to P his 
negotiable demand note in payment of the amount of the debt. 
May P recover on the note? 


A. Yes; if the new promise of M were oral, ora written promise 
in form nonnegotiable, the new promise might not be enforceable 
because a promise to pay a precedent debt may not constitute con- 
sideration. But the rule is different with respect to negotiable pa- 
per. This rule is codified by section 25 of the Negotiable Instru- 
ments Law, which provides that “an antecedent or pre-existing 
debt constitutes value, and is deemed such whether the instrument 
is payable on demand or at a future time.” 


Currie v. Misa, 10 L.R.Exch. 153. 
In re Wegman Piano Co. (D.C.) 221 F. 128. 


Q. 84. M delivered his negotiable note to P, the payee, upon con- 
sideration. Subsequent to delivery, and before maturity and with- 
out any agreement to extend time of payment on the note, A in- 
dorses the note. Is A liable to P? 


A. No. Therule that a negotiable instrument given in discharge 

of a precedent debt is for value is not extended so far as to render 
Miable one who signs an existing negotiable instrument after deliv- 
ery, or who delivers his own note as security for the unmatured 
debt of another, without some independent consideration. The lan- 
guage of section 25 is broad enough, if taken literally, to render such 
a promise or note enforceable, thus changing the law in a funda- 
mental respect, but it is not likely that this section will be so con- 


strued. 
Strong vy. Sheffield, 39 N.E. 330, 144 N.Y. 392.. 
Tenney v. Prince, 4 Pick.(Mass.) 385, 16 Am.Dee. 347. 


Q. 85. P, the payee of a negotiable note signed by the maker, M, 
which P received upon consideration indorsed the note to. A by 
way of gift. The instrument is dishonored at maturity. A sues M 
and P. May he recover? 


A. A may recover from M, but not from P. The legal obligation 
of M, being upon a negotiable instrument, is so far deemed to be 
property as to be capable of gift. As provided in section 26, “where 
value has at any time been given for the instrument, the holder is 
deemed a holder for value in respect to all parties who become such 
prior to that time.” In order for an indorsee to recover from his 
indorser, there must be consideration, just as there must be be- 
tween the payee and the maker of a note, though the burden of 
proving want of consideration is on the defendant indorser. 

Parish v. Stone, 14 Pick.(Mass.) 198, 25 Am.Dec. 378. 
Ba.Pros.Law (2p Ep.) 


\ 
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Q. 86. M signs a note as maker for the accommodation of thé 
payee, P, who for value negotiates to A. May A recover from M? 


A. Yes; while there is no consideration between the maker and 
the payee, the first indorsee, A, pays value for the note upon the 
faith of two promises, that of the maker and of the payee indorser. 
Both are liable to the holder. And this is so, even though the in- 
dorsee, A, knows that the defendant signed for the accommodation 
of the payee. An accommodation party may occupy any position 
on a bill or note.: The same result will follow, that the accommo- 
dation party will be liable to a holder for value. 


Neal v. Wilson, 100 N.E. 544, 213 Mass. 336, 
Negotiable Instruments Law, §§ 29, 64. 


Q. 87. M gives his note for the accommodation of the payee, P. 
P negotiates the note to A for value after maturity. May A recov- 
er from M? 


A. At common law the usual answer was, “No,” for the reason 
that the accommodation maker, by signing an instrument with a 
fixed maturity, was deemed to have authorized its negotiation be- 
fore maturity, but that the instrument itself showed that the payee, 
accommodated party, was not authorized to negotiate after matu- 
rity. The maker agrees to be an accommodation party up to the 
date of maturity, but no longer. However, it has been held by one 
court under the Negotiable Instruments Law that the transfer by 
the accommodated party after maturity gave rise to no defense to 
the accommodating maker. This decision is open to criticism. 

Rylee v. Wilkerson, 99 So. 901, 184 Miss. 663. 


Marling v. Jones, 119 N.W. 931, 1388 Wis. 82, 131 Am.St.Rep. 996. 
Altfillisech v. McCarty, 207 N.W. 67, 49 S.D. 208, 48 A.L.R. 1270. 


Q. 88. Is the maker of a note, which by its terms is made pay- 
able at a special place, as, for example, at a designated bank, liable 
to the holder, in the absence of presentment and demand for pay- 
ment at the special place? 


A. Yes; Negotiable Instruments Law, § 70, codifying the Amer- 
ican rule, declares that “presentment for payment is not necessary 
in order to charge the person primarily liable on the instrument.” 
This is true, although the instrument is also made payable on de- 
mand. At common law bank notes and certificates of deposit were 
governed by the contrary rule; 1. e., presentment was a necessary 
condition precedent to the liability of the obligor bank. The Nego- 
tiable Instruments Law makes no exception as regards bank notes 
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and certificates of deposits, and it may be, therefore, that section 
70, in these instances, has made a change in the law. On the oth- 
er hand, it is not improbable the courts may hold that section 70 
was not intended to change the rules as to these special types of 
negotiable instruments, especially so as the rule in its application 
to ordinary notes and bills of exchange is somewhat open to criti- 
cism. 
Wallace v. McConnell, 13 Pet. 136, 10 L.Ed. 95. 


Lebanon State Bank y. Garber, 181 P. 572, 105 Kan. 44. 
Bellows Falls Bank v. Rutland County Bank, 40 Vt. 377. 


Q. 89. If the instrument is made payable at a special place, does 
the fact that funds are provided there on the date of maturity in 
any way affect the liability of the maker or acceptor? 


A. Yes; section 70, adopting the common-law rule, makes such 
fact operate as a tender of payment. Some important consequences 
would be that an unaccepted tender of payment would cut off the 
running of interest and costs of subsequent litigation, and would 
discharge a surety known to be such. 


Q.90. May an acceptance be written on a separate instrument, 
and may there be an acceptance of a bill to be drawn in the future? 


A. Contrary to the rule requiring indorsements to be upon the 
instrument, or upon a paper attached thereto when there is no 
room on the instrument for other indorsements, the answer to both 
questions is, “Yes.” The rule is established in this country that 
“a letter written within a reasonable time before or after the date 
of a bill of exchange, describing it in terms not to be mistaken, and 
promising to accept it, is, if shown to the person who afterward 
takes the bill on the credit of the letter, a virtual acceptance, bind- 
ing the person who makes the promise.” This rule has been codi- 
fied substantially in sections 134 and 135 of the Negotiable Instru- 
ments Law. Note, however, some changes in phraseology, and 
also that, under the act, the rule applicable to an existing bill is 
not identical with the rule which governs acceptances of nonex- 
istent bills. 


Coolidge v. Payson, 2 Wheat. 66, 4 L.Ed. 185. 


Q.91. What are the conditions precedent to the liability of sec- 
ondary parties? 


A. Answered very generally, and without taking account of nu- 
merous details and some exceptions, the drawer of a bill or the un- 
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qualified indorsers on bills and notes are not liable on the instru- 
ment to the holder, unless (1) the holder has made a due present- 
ment, either for acceptance or for payment, or both, as the case 
may be; (2) the instrument has been dishonored; that is, that the 
drawee has refused to accept or pay, or the maker has refused to 
pay; (3) due notice of dishonor has been given to the drawer or 
the unqualified indorser sought to be held liable; and (4) in the 
case of foreign bills there has been a formal protest of the instru- 
ment. In the Negotiable Instruments Law, sections 61-118 and 
143-160, 186, codify the main aspects of the law, which determines 
the liability of secondary parties. 


Q. 92. M in St. Louis on March 1 drew a check on the D Bank 
in Chicago for $100 payable to the order of P, and delivered the 
same to P for value in St. Louis, on the day of execution. P ne- 
gotiated to A in St. Louis on March 2. A negotiated to B, and 
mailed the check to B in Cincinnati. B received the check March 4. 
On March 6 B negotiated and mailed the check to the E Bank in 
Chicago. The check was received by E on March 7, and on that 
day presented to the D Bank for payment, but dishonored because 
of the insolvency of the drawee, a receiver having been appointed 
on March 5. The drawer had sufficient funds on deposit to meet 
the check, had it been presented before the appointment of the re- 
ceiver, The drawee paid depositors 50 per cent. What are the 
rights of the holder against the drawer and indorsers? 


A. The holder may recover 50 per cent. of the amount called for 
by the check from the drawer, or, if the drawer were not sued, the 
holder could recover the whole amount from any one of the in- 
dorsers. While the drawer is a secondary party, and is condition- 
ally liable, his liability is greater than that of a drawer of a bill of 
exchange, which is not a check. The rule is that a check must be 
presented within a reasonable time after issue in order to hold the 
drawer, but if the instrument is not presented within a reasonable 
time after issue the drawer is not totally discharged, but is dis- 
charged only to the extent of the loss caused by the delay. It is 
usually held that, where the parties all have their places of busi- 
ness in the same town, presentment to be within a reasonable time 
after issue must be made on the next succeeding business day aft- 
er delivery to the payee, and that, if the drawee bank is located in 
another town, presentment must be made within that period of 
time which is necessary to send the check by mail to an agent for 
collection in the place where the drawee is located. This does not 
mean that the check must necessarily be sent in the shortest route, 
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if a banking custom which under the circumstances is reasonable 
has established a somewhat circuitous route. In this case the lapse 
of time is unreasonable. The check was delivered on the Ist of the 
month. The drawee paid checks up until the 5th. Presentation 
should have been made on March 3, or at the latest March 4. The 
drawer was therefore discharged to the extent of the loss caused 
by the delay, which in this case is one-half of the face of the check. 
This rule is codified in section 186 of the Negotiable Instruments 
Law. 

As regards the indorsers, under the rule that they are liable if 
presentment is made within a reasonable time, after the last ne- 
gotiation, each is liable to the holder for the full amount. 


Rosenbaum y. Hazard, 82 A. 62, 233 Pa. 206, 38 L.R.A.(N.S.) 255, Ann.Cas. 
1913A, 1291. 

Gordon v. Levine, 80 N.BW. 505, 194 Mass. 418, 10 L.R.A.(N.S.) 1153, 120 Am. 
St.Rep. 565, 10 Ann.Cas. 1119. 


Q. 93. M draws a bill of exchange on D for the price of goods 
sold to D. The bill was payable to P’s order, who indorsed to A. 
A indorsed to B, and B indorsed the bill to the C Bank for collec- 
tion and mailed the check to C. A few days before maturity the 
C Bank wrote a letter to D, telling him that they held the bill for 
collection and naming the date of maturity. D did not call at the 
bank, and a few days after maturity the C Bank returned the bill 
to B, stating that it had been dishonored. B sued the C Bank. 
May he recover? 


A. Yes; the C Bank, being an agent for collection, was under a 
duty to its principal, B, to make a due presentment. An instru- 
ment, to be duly presented, must be exhibited to the person from 
whom payment is demanded, unless waived by the obligor. There 
was no physical presentation in this case, and no waiver by D. If 
the holder lost by reason of the nonpresentment, the C Bank is 
liable to B, not on the bill, but for breach of its contract of agency. 

Torgerson v. Ohnstad, 182 N.W. 724, 149 Minn. 46. 


Porter v. Hast Jordan Realty Co., 177 N.W. 987, 210 Mich. 398, 11 A.L.R. 
963. 


Gilpin v. Savage, 94 N.E. 656, 201 N.Y. 167, 34 L.R.A.(N.S.) 417, Ann.Cas. 
1912A, 861. 


Q. 94. The holder of a bill drawn upon the X branch of the A 
Co. is presented for payment at the principal office of the A Co. Is 
this presentment made upon the proper person? 


A. No; where a place of payment is specified, it must be there 
presented in order to charge secondary parties. If the instrument 
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is not payable at a special place, but the address of the party upon 
whom presentment must be made is given, it rmhust be there pre- 
sented, and if no address is given the instrument must be present- 
ed at the usual place of business of such person or at his residence. 
In all other cases the instrument may be presented wherever such 
person may be found, or, if he cannot be found, at his last known 
place of business or residence. 


Negotiable Instruments Law, §§ 73, 75; Ironclad Mfg. Co. v. Pipes 114 N. 
Y.S. 43, 129 App.Div. 555. 


Q.95. A check is presented to the drawee within a reasonable 
time after issue and dishonored, but due notice of dishonor is not 
sent to the drawer. May the holder recover from the drawer? 


A. At common law the rule was that the drawer of a check would 
be discharged only to the extent of the loss caused by the delay, 
thus adopting the same principle as governs the liability of the 
drawer of a check after a failure to make a due presentment. The 
drawer of a bill other than a check and indorsers on all forms of 
instruments were totally discharged for a failure to give due notice 
of dishonor. Section 89 of the Negotiable Instruments Law pro- 
vides that a failure to give the drawer and indorsers due notice of 
dishonor works an absolute discharge. This codifies the; common- 
law rule as regards the drawer of a bill other than a check and as 
regards indorsers, but it probably changes it as regards the draw- 
er of a check. Section 186 preserves the rule that a drawer of a 
check is discharged only to the extent of the loss caused by the 
delay, but fails to make a similar exception for the failure to give 
due notice of dishonor to the drawer of a check. It is therefore 
likely that the common-law rule has been changed, so that under 
the act a failure to give due notice of dishonor operates to discharge 
the entire liability of the drawer of a check. 


Griffin v. Kemp, 46 Ind. 172. . 
Bacigalupo v. Parrilli (Sup.) 112 N.Y. S. 1040. 


Q.96. In an action by the holder against an indorser, the proof 
shows that a proper notice was deposited in the mails, properly 
stamped, addressed to defendant. There was affirmative evidence 
that the notice was never received by defendant, and no evidence 
that he did receive it. Is defendant liable? 


A. Yes; when notice by mail is relied upon, sections 105 and 
106 provide that the sender is deemed to have given due notice 
where notice of dishonor is duly addressed and deposited in the 
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post office, branch post office, or box under the control of the Post 
Office Department, notwithstanding any miscarriage in the mails. 


First Nat. Bank v. Star Watch Case Co., 153 N.W. 722, 187 Mich. 224. 
People’s Bank & Trust Co. y. Allen, 110 A. 704, 94 N.J.Law, 355. 


Q.97. The holder of a check drawn in New York, payable in 
New York, after a due presentment, dishonor, and due notice of 
dishonor, sues a Pennsylvania indorser. Is he liable on these facts? 


A. Probably not, because of the absence of a formal protest. At 
common law and under the Negotiable Instruments Law, the lia- 
bility of secondary parties is conditioned, not only upon there be- 
ing a due presentment, dishonor, and due notice of dishonor, but 
also upon protest. Protest, in its narrower sense, is the formal 
certificate, usually of a notary public, that he made a due present- 
ment of the instrument and that the same was dishonored. The 
certificate must state (1) the time and place of the presentment; 
(2) the fact that presentment was made and the manner thereof; 
(3) the reason for protesting the instrument; and (4) the demand 
made and the answer given, if any, or the fact that the drawee or 
acceptor could not be found. 

The rule requiring protest is confined to foreign bills of ex- 
change, which from the bill itself appears to be such. A foreign 
bill is one drawn in one state or country and payable in another 
state or country. In the above case, while the bill is drawn and 
payable in the same state, the action is brought against a nonresi- 
dent indorser, and it has been held that in such case the bill is to 
be treated as a foreign bill of exchange. The fact that the defend- 
ant was a resident of some state other than that in which the bill 
is drawn must, however, appear on the instrument before the rule 
becomes applicable. 

Sublette Exchange Bank vy. Fitzgerald, 168 Ill.App. 240. 


Q. 98. A note is drawn and payable in the same state, but is in- 
dorsed by a resident of another, state. Is protest necessary in or- 
der to charge the nonresident indorser? 


A. The rule requiring protest is confined to bills of exchange. 
Whether for purposes of this rule a note indorsed by a nonresident 
against whom the action is brought by the holder is to be deemed 
a bill of exchange or not is not certain. In one sense the indorse- 
ment of any instrument operates as a new drawing, and at com- 
mon law there were some cases which held that, in such case as 
the above, protest was necessary, though there were cases which 
held the contrary. 
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Negotiable Instruments Law, § 152, merely says that, “where 
a foreign bill of exchange appearing on its face to be such is dis- 
honored by nonacceptance, it must be duly protested for nonac- 
ceptance, and where such a bill which has not previously been dis- 
honored by nonacceptance is dishonored by nonpayment, it must 
be duly protested for nonpayment. If it is not protested the draw- 
er and indorsers are discharged. Where a bill does not appear on 
its face to be a foreign bill protest thereof in case of dishonor is 
unnecessary.” There is just as much reason for requiring protest 
of a promissory note, where it is sought to hold an indorser who 
is a resident of a state other than that in which the maker lives, 
as there is in the case of a bill of exchange, but no case has been 
found which construes the Negotiable Instruments Law, on this 
point. 


Mischnick y. Dime Savings Bank, 245 N.W. 541, 260 Mich. 639. 
Burke v. McKay, 2 How. 66, 11 L.Ed. 181. 


Q. 99. M executes his negotiable note, payable to the order of 
P, and delivers the same to P for value. P indorses the note 
“without recourse,” and negotiates. to A for value. The instru- 
ment is dishonored at maturity on presentment to M. A sues P. 
Is he liable? 


A. No; the effect of the indorsement “without recourse,” or, 
as is more generally called, the qualified indorsement, is to nega- 
tive the liability of the indorser to pay the holder in the event of 
dishonor. The qualified indorsement must be sharply distinguished 
from the unqualified indorsement. The effect of the unqualified 
indorsement, whether it be in blank or special, is (1) to pass title 
to the indorsee; and (2) to impose upon the indorser a contract 
duty to the holder to pay, if the instrument is dishonored upon 
due presentment, and due notice of dishonor is given to the in- 
dorser, and, in addition, due protest in the case of a foreign bill 
Negotiable Instruments Law, § 66, codifying this rule, calls the 
contractual liability of the unqualified indorser an engagement to 
pay upon dishonor after due presentment and the necessary pro- 
ceedings on dishonor have been duly taken. The qualified indorse- 
ment, which usually takes the form of special or blank indorsement, 
with the added words “without recourse,” destroys this special 
engagement to pay the holder, which liability otherwise would be 
assumed by the indorser. Negotiable Instruments Law, §§ 65, 66. 

Cressler v. Brown, 192 P. 417, 79 Okl. 170. 


Q. 100. M’s name is forged by P as the maker of a negotiable 
note payable to the order of P, and negotiated by P to an inno- 
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cent purchaser, A, who for value negotiates “without recourse” to 
B. Upon dishonor by M, B sues A. Is he liable? 


A. Yes. While the qualified indorsement negatives the special 
engagement of the unqualified indorser to pay the holder, upon 
dishonor after proceedings on dishonor have been duly taken, it 
does not destroy the liability which is imposed upon the indorser 
because he is a vendor of a species of personal property. To grasp 
the distinction between these two types of liability is most impor- 
tant. An indorser of a negotiable instrument assumes thereby. a 
conditional liability upon the contract to the holder. It is this lia- 
bility which, in Negotiable Instruments Law, § 66, is spoken of 
as an engagement. 

But a negotiable instrument, after value has once been given for 
it, becomes a commercial speciality; that is, the instrument be- 
comes something more than the mere evidence of a contract. It 
is now a species of personal property, capable of being the subject 
of gift, conversion, etc. The sale of an ordinary chattel under cer- 
tain circumstances imposes upon the vendor a number of implied 
warranties, such as that of merchantability and of fitness for a par- 
ticular purpose. Similarly the sale of a negotiable instrument car- 
ries with it certain warranties. These liabilities attach because the 
indorser is also the vendor of personal property. The qualified in- 
dorser, who has merely negatived his special contractual liability, 
is none the less a vendor. Hence whatever liability attaches to the 
vendor of a negotiable instrument is none the less present, although 
the vendor has indorsed without recourse. 

As now phrased in section 65 of the Negotiable Instruments 
Law, the qualified indorser warrants “that the instrument is gen- 
uine and in all respects what it purports to be, that he has a good 
title to it, that all prior parties had capacity to contract, and that 
he has no knowledge of any fact which would impair the validity 
of the instrument or render it valueless.” These clauses have not 
as yet been construed to any great extent by the courts. The first 
clause would certainly impose a warranty against forgery, and 
probably against material alteration; but it is doubtful whether 
it would impose a warranty against other defenses, 


Littauer vy. Goldman, 72 N.Y. 506, 28 Am.Rep. 171. 
Cressler y. Brown, 192 P. 417, 79 Okl. 170. 


Q. 101. M executes his negotiable note, payable to the order of 
P, and delivers the same to P in satisfaction of a gambling debt, 
in a jurisdiction where a statute declares such a contract absolute- 
ly void. P negotiates to A for value, and A without knowledge of 
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the illegal transaction indorses “without recourse” to B for value. 
Is A liable to B? 


A. Probably not. This case is probably governed by the fourth 
clause of section 65 of the Negotiable Instruments.Law, which im- 
poses upon the indorser no warranties against any defenses, but 
is merely a warranty that the qualified indorser is ignorant of all 
defenses not included in the first three clauses of section 65. Were 
it not for the fourth clause, the first clause, being a warranty that 
the instrument is in all respects what it purports to be, would be 
broad enough to include a warranty against illegality. Apparent- 
ly the framers of the Negotiable Instruments Law intended by the 
fourth clause to codify the minority rule of Littauer v. Goldman, 
L2eN Ye1506 §287Am: Rep 171. 


Q. 102. A is an unqualified indorser of a’note which is void for 
illegality, but A has no knowledge of the illegality. There is a fail- a 
ure on the part of the holder to make a due presentment for pay- 
ment. The holder sues the unqualified indorser. Is he liable? 


A. Yes. He is not liable on his special engagement, however, be- 
cause this liability fails to attach because the necessary proceedings 
on dishonor were not duly taken. His liability arises from breach 
of warranty. The unqualified indorser is, like the qualified indors- 
er, a vendor. As such the warranties of each should be the same, 
but the Negotiable Instruments Law has made a very important 
distinction between the two. The unqualified indorser enters into 
the same warranties as does the qualified indorser in so far as these 

“warranties are prescribed by gubsections 1, 2, and 3 of section 65. 
But instead of imposing a warranty that the indorser did not know 
of other defenses, as does section 65—4, section 66—2 provides that 
the unqualified indorser warrants “that the instrument is at the 
time of his indorsement valid and subsisting.” Section 66 in its en- 
tirety, therefore, probably imposes upon the unqualified indorser a 
warranty against the existence of any real or personal defense pos- 
sessed by the party primarily liable thereon. In other words, the 
unqualified indorser warrants, in effect, that the holder is entitled 
to a judgment against the primary pary. He does not warrant that 
it will be paid. The liability of an indorser as a warrantor is ob- 
viously not conditioned upon due presentment or due notice of dis- 
honor. 

Blethen v. Lovering, 58 Me. 437. 
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Q. 103. A was the owner of a negotiable note, which was nego- 
tiated to him for value under the blank indorsement of the payee. 
A negotiated to B for value without indorsement. The note was 
dishonored at maturity after due presentment. Due notice of dis- 
honor was sent to A. B sues A. Is he liable? 


A. No; the liability of the holder of a negotiable instrument 
who negotiates without indorsement is the same as that of the 
qualified indorser. He is merely a seller of the instrument, the 
same as is the qualified indorser; hence his liability should be that 
of a vendor only. There is one difference between the liability of 
the qualified indorser and that of the transferor by delivery, and 
that concerns the parties to whom the liability runs. The liability 
of the transferor by delivery, under section 65, “extends in favor 
of no holder other than the immediate transferee.” The inference 
is that the liability of the qualified indorser runs to all subsequent 
holders. Under section 66 the liability on warranties of the un- 
qualified indorser is expressly made to run to all subsequent hoid- 
ers in due course. 


See 12 Cal.Law Rev. 528. 


SECTION 6.—DISCHARGE 


Q. 104. P, the payee, was the holder of a note on which M was 
the maker. M and.P had a general settlement of all their accounts, 
and as a part thereof P said, “I -will cancel your note.” Where- 
upon P tore up the note, but did not give the pieces to M. Subse- 
quently, the terms of the settlement not having been carried out 


to P’s satisfaction, P pasted the parts of the note together and 


sued M thereon. Is M liable thereon? 


A. No; because the intentional cancellation of a negotiable in- 
strument operates as a discharge thereof, and the facts here dis- 
close an intentional cancellation. This rule has been codified in 
sections 119 and 123 of the Negotiable Instruments Law. The rule 
emphasizes the distinction between simple contract in writing and 
a commercial specialty. The destruction or mutilation of the evi- 
dence of a simple contract would not discharge it. Moreover, it 
is to be noted here that the liability upon a negotiable contract can 
be discharged without consideration, which is not true with re- 
spect to the simple contract. 

Ingham y. Primrose, 7 C.B.(N.S.) 82. 


Jones’ Adm’rs v. Coleman, 92 S.B. 910, 121 Va. 86. 
Greene v. Poz, 182 N.Y.S. 900. 
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Q. 105. M executed his note, with S as a surety co-maker, and 
delivered to the P Bank, for money borrowed by M. At the date 
of maturity M delivered to the payee his own note, not signed by 
S, in renewal of the first note, but the original note was retained 
by the bank. On M’s default on the renewal note the payee, 
bank, sued S. May it recover? 


A. Yes, because the execution and delivery of a renewal note 
to the holder of the original note who retains the latter presump- 
tively does not operate as a discharge of the debt evidenced by 
the original note. If the original note had been surrendered to M, 
this presumption would have been overcome and S discharged. 


Citizens’ Bank of Wind Gap y. Lipschitz, 145 A. 831, 296 Pa. 291. 


Q. 106. M gave his note for $10,000 to P and mortgaged land 
to secure its payment. The mortgagee negotiated the note and as- 
signed the mortgage to A. M deeded his equity of redemption to 
B, who assumed the mortgage debt. M paid A and took an as- 
signment of the note and mortgage. M sued B. May he recover? 


A. Yes. Section 119 of the Negotiable Instruments Law, by en- 
acting that, “payment in due course by or on behalf of the principal 
debtor,” and that, “when the principal debtor becomes the holder 
of the instrument at or after maturity in his own right,” discharges 
the instrument does not destroy the application to bills and notes 
of the general doctrine of subrogation. In this case M was in the 
position of a surety. Payment, therefore, was not by the prin- 
cipal debtor, and M’s reacquisition does not discharge the instru- 
ment because the equitable doctrine of subrogation keeps it alive. 


Mueller vy. Jagerson Fuel Co., 233 N.W. 633, 203 Wis. 453, 72 A.L.R. 1059. 
O’Neal y. Stuart (C.C.A.) 281 F. 715. 


Q. 107. M executed his note, payable to the order of P, and de- 
livered it to P to secure payment of a loan. S signed as surety co- 
maker. At maturity P wrote M a letter, in which he said: “I 
hereby release you from liability on your note.” Subsequently P 
sued S. Is he liable? 


A. No; the general rule in suretyship is that indulgence to a 
debtor does not release a surety, but that a binding agreement to 
extend time of payment, or a release under seal or upon consid- 
eration, would release the surety. A release without considera- 
tion would not discharge either the obligor or his surety. How- 
ever, in the law of bills and notes a written renunciation of the 
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holder’s rights against any party liable thereon discharges such 
party from liability, although the obligee’s promise is not sup- 
ported by consideration. This doctrine came into the English com- 
mon law from the civil law, but was not adopted in the United 
States. But section 122 of the Negotiable Instruments Law adopts 
the principle of renunciation. Hence P’s declaration, although 
without consideration, is binding, and hence the surety would be 
discharged. This conclusion, however, does not take account of 
‘the construction that has been placed upon sections 119 and 120 
of the Negotiable Instruments Law, under which some courts have 
held that the surety’s equitable defenses have been abolished. 

Foster v. Dawber, 6 Exch. 839. ; 

Baldwin v. Daly, 83 P. 724, 41 Wash. 416. 


Leask v. Dew, 92 N.Y.S. 891, 102 App.Div. 529. 
McGlynn y. Granstrom, 210 N.W. 892, 169 Minn. 164, 


Q. 108. M borrowed $100 from P and agreed to give his note 
therefor, payable in 6 months. Later on in the negotiation there 
was some discussion as to making the note payable in 3 months. 
In drawing the note, M made it payable in 6 months, and delivered 
the same in this form to P. P subsequently changed the date of 
maturity by scratching out the figure “6” and inserting “3,” and 
after the expiration of 3 months, the note being unpaid, P sued M, 
who pleaded that the note was discharged by material alteration 
The evidence failed to show an agreement that the note should be 
a 3-months note, but it also showed that P bona fide believed that 
M had agreed to make the note for 3 months. May P recover? 


A. At common law there was a conflict of authority. Some 


av 


courts held that the innocent material alteration of a negotiable | 


instrument did not discharge it, but the holder could sue thereon 
as it was prior to alteration. Other courts held that, although the 
material alteration was innocent, the instrument was discharged, 
but that the holder could sue on the original or underlying indebted- 
ness. The courts were agreed that, where the alteration was ma- 
terial and fraudulently done, there could be no recovery, either 
upon the instrument as it was before alteration or upon the orig- 
inal indebtedness. 

It is somewhat uncertain as to what the law is with respect to 
the effect of an innocent alteration under section 124 of the Nego- 
tiable Instruments Law, which provides that, “where a negotiable 
instrument is materially altered without the assent of all parties 
liable thereon, it is avoided,” etc. If interpreted in its broadest 
sense, the term “materially” would include both fraudulent and 
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innocent alterations, and under this construction the party who in- 
nocently altered a negotiable instrument could not sue upon it 
in its original state. In view of the fact that under the same sec- 
tion a holder in due course is allowed to recover upon the instru- 
ment in its original state—and this clause has been applied to fraud- 
ulent as well as to innocent alterations, a right which he did not 


- have at common law—there is reason for believing that the sec- 


tion would not change a common-law rule, under which a party 
who had innocently altered the paper could sue upon it in its orig- 
inal form. Whether the section would change a common-law rule 
under which a party who had innocently altered the paper could 
not sue upon the instrument, there is more doubt. The probabil- 
ities are that it would not change such a common-law rule. 

Wallace v. Tice, 51 P. 733, 32 Or. 288. 


Q. 109. M’s note was dishonored while C was the holder thereof. 
A prior indorser, B, paid C 50 per cent. of the amount called for 
by the note. C sued M for the full amount. May he recover? 


A. Yes; because the payment of a negotiable instrument by a 
party secondarily liable thereon does not discharge the instrument. 
Payment by an indorser is no defense to the party primarily lia- 
ble. The holder, therefore, is entitled to recover the face of the 
note, and will hold in trust for the indorser who paid that por- 
tion of the debt theretofore paid by him. 


Madison Square Bank v. Pierce, 33 N.E. 557, 137 N.Y. 444, 20 L.R.A. 335, 
83 Am.St.Rep. 751. 
Negotiable Instruments Law, § 121. 


Q.110. C was the holder of the negotiable note of M, under 
the blank indorsement of the prior holder. T stole the instrument, 
and at maturity presented the instrument for payment to the mak- 
er, M, who paid without notice that T had stolen the note. May 
C recover from M, on proving that the note had been stolen from 
him? 


A. No; because payment made to the holder at or after maturi- 
ty operates as a discharge of the instrument. The thief or finder of 
a bearer instrument is the holder. Hence the note was discharged. 


Negotiable Instruments Law, §§ 88, 119, par. L 


Q. 111. M was the maker of a note, and S was his surety co- 
maker. P was the payee. P, by binding agreement, extended time 
of payment to M, without reserving his rights against S, and with- 
out the knowledge of S. P sues §; is he liable? 
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A. At common law §S was not liable, because under the rules of 
suretyship an extension of time of payment under a binding agree- 
ment by the creditor to the principal debtor operated to discharge 
the surety. This was but one of several special defenses, which 
the surety, because of his relation to the parties, was given. A re- 
lease of the principal debtor operated in the same manner, as did 
also a surrender of collateral by the creditor to the principal debt- 
or. Under the Negotiable Instruments Law the question is wheth- 
er these special defenses of the surety have been abolished. Most 
courts have held that they have been abolished by the language 
of sections 119 and 120, although there are some cases holding 
to the contrary. The majority interpretation of these sections is — 
open to very serious question. 

Union Trust Co. v. McGinty, 98 N.E. 679, 212 Mass. 205, Ann.Cas.1913C, 


525. 
Howth v. J. I. Case Threshing Mach. Co. (Tex.Civ.App.) 280 S.W. 238. 
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SECTION 1—NATURE AND DISTINGUISHING 
FEATURES OF RELATION 


’ Q.1. Defendant secured rooms, furniture, and goods suitable for 
conducting a shoeshine parlor. He installed plaintiff as manager 
under an agreement that, after receipts should repay the cost of 
the original investment, maintenance, and board and room of 
plaintiff and defendant, plaintiff, who was to receive in the mean- 
time no compensation, other than board and room, should receive 
a half interest in the business. After profitable continuance of the 
venture for two years, plaintiff demanded a half interest in accord- 
ance with the contract. Defendant refused to grant this demand, 
or to make any settlement. Plaintiff brought an action for viola- 
tion of the agreement, with a count in quantum meruit for his 
services. Can he recover? 


A. Plaintiff should recover. The relation was not one of part- 
nership, with exclusive relief in equity, but one of master and serv- 
ant. A hiring under which the servant is to be wholly or partially 
compensated by a share in profits of the business does not consti- 
tute partnership. This is an executory agreement for a future part- 
nership,. but it does not constitute a present partnership, nor does 
ithe happening of the condition on which it became the duty of de- 
fendant to take plaintiff into partnership operate automatically to 
make him a partner. Having broken the contract to pay compen- 
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sation in a certain way, defendant is liable to plaintiff in quantum 
meruit for the value of his services. 


Coens v. Marousis, 119 A. 549, 275 Pa. 478, 
Eastman v. Dunn, 83 A. 1057, 34 R.I. 416. 


Q.2. An insolvent partnership agreed with creditors that the 
business should be continued under the supervision of a managing 
committee, designated by the creditors, until their claims were ful- 
ly paid off out of profits. Are the creditors who are parties to this 
agreement liable as partners to the new creditors of the continued 
business? 


A. The creditors are not partners, and are not liable as such. 
They are not co-owners of the business. Their interest in the prop- 
erty engaged therein, and in the profits, is limited to the definite 
amount of their claims. The business is not carried on for their 
benefit, but for that of the original partners. It is not carried on 
by the creditors, although for their protection they are empowered 
to exercise a limited measure of control. They are not principals 
in the business transactions. It is well established that making a 
loan to be repaid out of profits, or agreeing that a past indebted- 
ness shall be discharged in that way, does not constitute the lender 
a partner. Not being partners as to each other, they are not part- 
ners as to third persons. 

In re Hoyne (C.C.A.) 277 F. 668. 
Giles v. Vette, 44 S.Ct. 157, 263 U.S. 553, 68 L.Ed. 441. 
ee Bank of Commerce in St. Louis v. Francis, 246 S.W. 326, 296 Mo. 


Martin y. Peyton, 158 N.E. 77, 246 N.Y. 218. . 
Uniform Partnership Act, § 7. 


Q.3. The Premier Oil Company was organized under a declara- 
tion of trust, vesting the property and general management in 
trustees; beneficial interests therein being divided into transfer- 
able shares. The shareholders were empowered, at annual meet-: 
ings, to elect trustees for one-year terms, and at any regular or 
special meeting to alter, amend, or terminate the trust by three- 
fourths vote. It was provided that the trustees should have no 
power to bind the shareholders personally. P was injured by the 
negligence of a servant of the company, driving a delivery truck. 
What remedies can P pursue? 


A. P can recover from the shareholders, as they are in legal 
effect principals and masters of the servant who drove the truck. 
If the beneficiaries of a business trust conducting a business, in 
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addition to the right to the profits of the enterprise, reserve to 
themselves a voice in the management and substantial powers of 
control over the trustees, they will be treated as partners acting 
through the trustees as agents. If little or no control over the 
trustees is reserved, the shareholders in most states are not liable 
as partners. A question may be raised whether the shareholders 
have sufficient control in this case over the trustees and the carry- 
ing on of the business so that they can be said to be principals. 
Periodical election of the trustees and power to terminate or amend 
the trust may seem too indirect to constitute the control necessary 
for a partnership relation, but such powers have been held suffi- 
cient. Frost v. Thompson, 106 N.E. 1009, 219 Mass. 360; Simson 
v. Klipstein (D.C.N.J.) 262 F. 823; 38 Yale Law J. 720; 1 Univ. 
of Chicago Law Rev. 815. 

Some states have statutory provisions permitting suit and re- 
covery against an association in its company name and levy on 
the trust property. If the agreement created a trust as distin- 
guished from a partnership, then the trustees would be person- 
ally liable for the torts of their servants with a right of exonera- 
tion out of the trust res, if the trustee is not at fault. Vanneman, 9 
Univ. of Cincin.Law Rev. 1, 16-22, note, 34 Mich.Law Rev. 586: 
Liability of Trust Estate for Torts of Trustee. If, however, the 
agreement creates a partnership, the trustees would not be the 
principals, but managing agents only, and should not be liable for 
the negligence of the servants of the trust unless they were also 
shareholders, but would be liable only for their own negligence. 
Marchulonis v. Adams, 125 S.E. 340, 97 W.Va. 517; Sleeper v. 
Park, 122 N.E. 315, 232 Mass. 292 (trustees themselves negligent. 
though partnership-trust); 9 Cincin.Law Rev. 1, 16. 

P, being the victim of a tort, without any voluntary dealings with 
the company, is unaffected by the provisions in the trust instru- 
ment limiting the power of trustees. A contract creditor, who 
had notice of the agreement, would probably be held estopped to 
claim personal liability of the associated beneficiaries in nearly 
every jurisdiction except Texas. 1 Univ. of Chicago Law Rev. 
815; 2 Univ. of Chicago Law Rev. 328; 20 Minn.Law Rev. 574. 

In some jurisdictions the courts do not favor devices for obtain- 
ing corporate ddvantages without incorporation and refuse to per- 
mit the surrender of all control to protect the beneficiaries from 
liability for debts or torts of an enterprise in which they share the 
profits. Immunity from personal liability can be attained only 
through the statutory forms of limited partnership or incorpora- 
tion. Thompson v. Schmitt, 274 S.W. 554, 115 Tex. 53; Willey v. 
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W. J. Hoggson Corporation, 106 So. 408, 90 Fla. 343. In most 
jurisdictions, however, the personal liability of the shareholders as 
partners turns 6n the reservation of control, although what pow- 
ers which may be reserved without creating partnership liability 
is a somewhat uncertain question. Douglas, “Vicarious Liability,” 
38 Yale Law J. 720, 741; Magruder, “The Position of Sharehold- 
ers in Business Trusts,” 23 Columb.Law Rev. 423; 2 Bogert, 
Trusts and Trustees, §§ 293-297, 300. 


Q. 4. A statute provided that “No officer, other than a director, 
who is not an officer, and no employee of any corporation transact- 
ing a*banking business under this article shall be permitted to 
borrow any of the funds of the bank, directly or indirectly, and 
no director of a bank, nor a corporation in which an officer of a 
bank is an officer, shall be permitted to borrow any of the funds 
of the bank without first having secured the approval of the board 
of directors at a meeting thereof, the record of which shall be made 


_and kept as part of the records of the said bank.” Without any 


action of the board of directors a loan was made by a bank to a 
partnership consisting of two directors of the bank and a third 
person. Is the requirement of the statute violated so as to sub- 
ject the directors to criminal liability under a further provi- 
sion of the statute making violation of the prohibition a misde- 
meanor? 


A. This question presents a problem of interpretation of a crim- 
inal statute. Such statutes are usually construed strictly, and 
nothing not clearly expressed is to be read into them by judicial 
construction. While it is apparent that the general intent of the 
Legislature was to prohibit transactions where directors or officers 
have adverse interests, unless with the approval of the board, the 
statute by its terms applies only to loans to officers or directors, 
directly or indirectly, or to corporations in which bank officers 
are officers. The problem is whether a loan to a partnership of 
which some of the directors are members is a loan to directors. 
No doubt it would be indirectly a loan to directors if it were 
shown that the intent of the transaction were that the funds loaned 
should be applied to the benefit of the director-partner personally. 
Assuming the loan is for the purposes of the partnership busi- 
ness, whether or not it is a loan to the directors depends upon 
whether the court will for this purpose adopt the aggregate or the 
entity view of partnership. This is a situation in which the en- 
tity view of partnership may properly be adopted. From the mer- 
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cantile point of view a loan to a partnership, creating a partner: 
ship obligation the enforcement of which is a prior ‘claim against 
the assets of a going business, is a different surt of a transaction 
from that of a loan to a partner personally. The statute does ‘not 
appear to have been violated. A different conclusion would be 
reached by, courts which consistently adhere to the aggregate view 
of partnership. 


State y. Pielsticker, 225 N.W. 51. 118 Neb. 419. 

People v. Knapp, 99 N.E. 841, 206 N.Y. 373, Ann.Cas.1914B, 243. 

25 Ill.Law Rev. 101; 15 Iowa Law Rev. 186; 17 Cal.Law Rev. 625, To what 
extent is a partnership a legal entity? 


Q. 5. An agreement between A and B for the operation of A’s 
farm provided that A should furnish the farm and B the labor. 
Live stock and other equipment were to be furnished at joint ex- 
pense, and net receipts were to be divided equally. The contract 
_ described the relation as one of partnership, and stipulated that 
it should be known as “A & B.” B borrowed money of C on his 
personal note, and gave C a mortgage on one-half the live stock 
and other property on the farm. Can C, on default, foreclose as 
against A’s claim of a lien for advances on the joint account? 


A. If the property were held by A and B as co-owners, B could 
mortgage his share. If it is firm property, B can only assign as 
security his interest in the surplus after firm debts are paid out of 
firm property and firm accounts settled. While payment by a ten- 
ant of rent to his landlord out of gross product or net profits does 
not constitute partnership, facts sometimes present a close case, in 
which expressed intent is controlling. Where some expenses of 
the business are shared, and the parties evidently consider them- 
selves partners, and so hold themselves out to the public, the court 
will hold a partnership exists, with the consequence that a partner 
cannot mortgage his share in firm property for a separate debt. 
He can only mortgage an interest in the surplus, if any. 

Malvern Nat. Bank v. Halliday, 192 N.W. 848, 195 Iowa, 734. 
Uniform Partnership Act, §§ 7, 25, 27. 


Windom Nat. Bank of Windcm v. Klein, 254 N.W. 602, 191 Minn. 447, 
H. T. Hackney Co. v. Robert B. Lee Hotel, 300 S.W. 1, 156 Tenn. 243. 


SECTION 2.—PARTNERSHIP PROPERTY AND ITS 
’ DISPOSITION 


Q.6. A, a soap manufacturer, died, leaving to his sons, B and 
C, his factory building, with land adjoining. B and C formed a 
partnership to continue the business. They enlarged the factory 
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and installed new machinery, paying the cost out of earnings. 
Dwelling houses were erected on the unused land and paid for 
out of firm funds. These were rented to employees, and the rents 
collected and retained by the firm. Insurance and taxes on the 
entiré property were paid by the firm. B became bankrupt, and 
it was necessary to liquidate. What part of the real estate and 
equipment is firm property, and what is separate property of the - 
partners? 


A. Use for firm purposes of real estate owned by the partners 
as cotenants does not necessarily make it firm property. In the 
absence of evident intent to the contrary, it remains separate 
property. Unless there be a deed to the firm, or entry on firm books 
of the property as belonging to the firm, or other evidence of an 
agreement that it becomes such, it remains separate property. 
Buildings and machinery, acquired with firm funds and used for 
firm purposes, although attached to separately owned land, are 
presumably firm property. Dwelling houses erected for employees 
are not so clearly firm property; but, as their use furthers firm pur- 
poses, they should be so held. It would be otherwise, if used for 
other purposes, as if the return in the form of rentals were paid - 
to the separate accounts of the partners. 

Taber-Prang Art Co. vy. Durant, 75 N.E. 221, 189 Mass. 173. 


Blakeslee v. Blakeslee, 106. N.H. 470, 265 Ill. 48. 
Uniform Partnership Act, § 8. 


Q.7. A and B formed a partnership to purchase, develop, and 
sell suburban real estate. Title was taken in some instances in 
the firm name, “Suburban Real Estate Co.”; in others, in the names 
of A and B jointly; and in others, in A’s name. On death of A, 
B proceeded to wind up the firm affairs, and to sell the remaining 
lots. How can he pass title to purchasers? 


A. The surviving partner has the power to sell firm property 
in the course of liquidation. Title to firm property passes to him 
as surviving partner for this purpose. -At common law a firm could 
not take title to land in an artificial name, not being a legal per- 
son, but it may do so under the Uniform Partnership Act, and the 
surviving partner can convey such property in the firm name. 
Land held in the names of A and B at common law is held as ten- 
ants in common, and A’s share on his death would pass to his heirs, 
who could be compelled by a court of equity to convey to B’s 
grantee. Under the Uniform Partnership Act, on death of A, the 
entire title would vest in B, and he would be competent to convey 
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the entire legal title. As to land held in A’s name, the firm has 

only the equitable ownership. That would pass to B, and he could 

convey it, calling on A’s heirs to convey the legal title. 


Africa v. Trexler, 81 A. 707, 232 Pa. 493. 
Shanks y. Klein, 104 U.S. 18, 26 L.Ed. 635. 
Wharf v. Wharf, 137 N.E. 446, 306 Ill. 79. 
Uniform Partnership Act, §§ 10, 25 (da). 


Q. 8. A, a resident of State X, was a special partner in a limit- 
ed partnership organized in State Y, all of whose property, includ- 
ing several parcels of real estate, was situated in Y. On the death 
-of A, State X imposed an inheritance tax against his estate, in- 
cluding therein the entire value of his interest in the partnership. 
Should any deduction be made on account of the proportionate 
interest in real estate? 


A. No deduction should be made. The relation of a special part- 
ner in a limited partnership is that of creditor rather than of co- 
owner. He has no right in specific partnership property, aside 
from an equitable lien to secure the payment of his interest. Own- 
ership of the property is in the general partners. Even if the spe- 
cial partner were considered as a co-owner of partnership property, 
like a general partner, his ownership would cease on his death, 
under the Uniform Partnership Act, and what passed to his repre- 
sentative was a right to an accounting, which is personal property. 
The situs of this asset, an intangible movable, for the purpose of 
‘taxation, is the domicile of the decedent. 


Sanderson v. Cooke, 175 N.E. 518, 256 N.Y. 73. 

Blodgett v. Silberman, 48 S.Ct. 410, 277 U.S. 1, 72 L.Hd. 749. 
Uniform Partnership Act, §§ 25, 26. 

Uniform Limited Partnership Act, §§ 10, 18. 

45 Yale Law J. 895, The limited partnership. 


Q.9. A, B, and C formed a,manufacturing partnership and ac- 
quired real estate for firm purposes. Articles provided that on 
death of a partner the survivors could continue the business, pay- 
ing the estate of the deceased partner the value of his interest. A 
died, and the survivors paid his executor the value of his interest. 
Shall the entire amount paid be distributed among persons enti- 
tled to A’s estate as personalty, or shall the part corresponding 
to the firm holdings in real estate be distributed as realty? 


A. By the weight of authority, firm real estate is considered as 
equitably converted into personalty for partnership purposes; but 
on dissolution, after partnership purposes are satisfied, the surplus 
is reconverted and treated as realty for purposes of distribution. 


728 PARTNERSHIP § 2 


It is, however, possible for the partners by agreement to effect an 
out and out conversion for all purposes, including distribution, and 
the partners have made such an agreement in this case. The en- 
tire interest of the deceased partner is personalty. Under the Uni- 
form Partnership Act there is conversion by operation of law, with- 
out the necessity of any agreement to that effect. 

In re Hall’s Estate, 109 A. 697, 266 Pa. 312. 


Dana y. Treasurer and Receiver General, 116 N.E: 941, 227 Mass. 562, 
Uniform Partnership Act, §§ 25, 26. - 


Q. 10. A, a judgment creditor of X, partner in the firm of X and 
-Y, a partnership at will, desires to realize on X’s interest in the 
partnership. It also appears that, while an unsuccessful appeal 
from A’s judgment was pending, X and Y entered into a dissolu- 
tion agreement whereby X transferred his interest to Y in return 
for an obligation payable five years thereafter, X remaining in 
the employ of Y as a clerk. It appeared that prior to the obtain- 
ing of the judgment Y assigned an undivided one half share of 
the partnership property to W, a creditor of Y. What can A do 
in seeking to collect his judgment from partnership property? 


A. It was formerly necessary for the judgment creditor of a 
partner to proceed by ordinary execution to have the sheriff seize 
specific partnership property. Equitable procedure protected the 
interest of the partnership in the property, and permitted the execu- 
tion creditor to realize only on the debtor partner’s interest after 
firm debts were paid and claims of copartners satisfied. For this 
cumbersome procedure statutes in many states provided more 
simple substitutes. The Uniform Partnership Act, § 28, has pro- 
vided the method of a charging order, supplementary to the judg- 
ment, whereby a receiver may be appointed and the partner’s in- 
terest in profits and in the corpus upon dissolution is applied to 
satisfy the judgment. If the partnership is a partnership at will 
a dissolution may be brought about immediately. Section 32 (2). 
The judgment creditor of a partner cannot levy execution on spe- 
cific partnership property. Section 25 (2) ¢. Since a partner 
cannot assign any share in specific partnership property as his in- 
dividual act, not a partnership act, Section 25 (2) b, the receiver 
appointed pursuant to a charging order may cause the assignment 
to be set aside. Windom Nat. Bank of Windom v. Klein, 254 N. 
W. 602, 191 Minn. 447, The rights of the separate creditor to 
realize on the partner’s interest cannot be defeated by a dissolution 
which is in fraud of creditors of a partner. Spitzer v. Buten, 160 
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A. 444, 306 Pa. 556. The dissolution, found to be fraudulent, may 
be set aside. 


Sherwood vy. Jackson, 8 P.(2d) 943, 121 Cal.App. 354. 

Hazen v. Warwick, 152 N.B. 342, 256 Mass. 302. 

First Nat. Bank of Charleston y. White, 268 Ill.App. 414. 

17 Pa.Bar Q. 113; 19 Minn.Law Rev. 252; 10 Wis.Law Rev. 120. 


Q. 11. The firm of A & B, being insolvent, dissolved; A taking 
over the firm property and assuming payment of debts. After a 
few months A assigned for the benefit of creditors, under terms 
preferring certain of his separate creditors over the partnership 
creditors. Is the assignment fraudulent? 


A. A firm may dissolve and transfer its property to a partner; 
but, if it be insolvent, such a transaction is fraudulent in so far as it 
affects the payment of firm creditors out of firm property. The 
assumption of firm debts by the insolvent continuing partner is 
not sufficient consideration to validate the transaction. It is 
fraudulent for partners to defeat the priorities of creditors of the 
firm that is insolvent by turning firm property into separate prop- 
erty, or by paying separate creditors out of firm property. 


Darby vy. Gilligan, 10 S.E. 400, 33 W.Va. 246, 6 L.R.A. 740. 

Wilson vy. Robertson, 21 N.Y. 587. 

Sargent y. Blake, 160 F. 57, 87 C.C.A. 213, 17 L.R.A.(N.S.) 1040, 15 Ann. 
Cas. 58. 

Uniform Fraudulent Conveyance Act, § 8. 


SECTION 3.—POWERS OF PARTNERS IN REPRESENTING 
FIRM 


Q.12. A and B were in partnership as dealers in automobiles, 
and sold secondhand cars, which were taken in trade. A also 
carried on an automobile repair business in his own name and on 
premises separate from the firm’s selling agency. A ordered from 
plaintiff, dealer in automobile parts and accessories, a quantity of 
parts for use in his repair business, ordering in the name of the 
firm and using firm stationery; the letterhead being headed, “A 
& B, Dealers in Ten Different Makes of Autos, a Full Line of Used 
Cars.” The bill was not paid, and plaintiff sued the firm. The 
court directed a verdict for the plaintiff on these facts. Is the de- 
cision correct as to B’s liability? 


A. The defendant, B, would not be liable, unless the purchase 
was within the scope of the partnership business, as it was actu- 
ally carried on or appeared to be carried on by this firm. A part- 
ner has implied power to buy goods on the credit of the firm, if 
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the purchase of such goods is customary with his firm, or in the 
business in which his firm is apparently engaged. The jury should 
have been instructed that, to decide for plaintiff, they must find 
such proof of authority to bind the firm. 


Iroquois Rubber Co. v. Griffin, 123 N.H. 369, 226 N.Y. 297. 
First Nat. Bank of Ann Arbor, Mich., v. Farson, 123 N.H. 490, 226 N.Y. 218. 
Uniform Partnership Aci, § 9. 


Q. 13. A and B, partners, were sued for a tort alleged to have 
been committed by an employee of the firm in the course of busi- 
ness. On the facts stated in the plaintiff’s declaration, the firm was 
liable. A wanted to settle, but B wanted to defend the action. 
B hired X, an attorney, to conduct a defense. A notified X that 
he would not be responsible for X’s charges. X proceeded to try 
the case and lost. Can X hold A and B for his fee? 


A. Engaging an attorney to defend an action against the firm 
is within the implied power of a partner. If X had not been in- 
formed of A’s dissent, his employment would have certainly been 
a firm act and A would have been liable for his services. The au- 
thorities are in conflict as to whether a partner can exercise an 
implied power, where the partners are evenly divided as to au- 
thorizing the act, and the third person is notified of the state of 
dissension. One line of cases, the weight of authority, holds that 
a partner’s powers as agent for his copartners can be revoked ef- 
fectually by notice to a third person, save where the dissenting 
partner is in the minority. The other view is that formation of a 
partnership vests each partner with implied powers incident to the 
conduct of the business, which can be revoked, so long as the firm 
is a going concern, only by firm action, for which at least a ma- 
jority is necessary. The latter view seems more adapted to car- 
rying out the intent of the parties in associating themselves for 
actively carrying on business, The presumption should favor ac- 
tion, not inaction. 

Bank of Bellbuckle v. Mason, 202 S.W. 931, 189 Tenn. 659. 
Yeager v. Wallace, 57 Pa. 365. 


Campbell v. Bowen, 49 Ga. 417. 
Lodewick vy. Cutting, 201 N.Y.S. 276, 121 Misc. 348. 


Q. 14. A borrowed money from C, giving a promissory note 
signed by A and payable to C. On C’s demand, A added, without 
the knowledge of his copartner, the indorsement of A & B, a trad- 
ing partnership. C transferred for value before maturity to D, who 
took without knowledge of any facts beyond those apparent from 
the note itself. Can D hold the firm as indorsers? 

oy 
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A. It is not within the authority of a partner to bind the firm to 
an instrument for his personal benefit. C, with knowledge of the 
facts, could not hold the firm. D can hold the firm only if he is 
a holder in due course, and if the making of negotiable instruments 
is within the implied powers of a partner, by reason of the mak- 
ing of such instruments being an act customarily incident to the 
business of the firm. Assuming the latter fact, the question then 
is whether the indorsement by the firm of an instrument in,the 
hands of the payee is so evidently irregular as to charge the trans- 
feree with notice that it is unauthorized, as the partner has no im- 
plied power to sign the firm name for his personal accommoda- 
tion. As it is evident on the face of the instrument that the firm’s 
anomalous indorsement is for accommodation, any taker is charge- 
able with knowledge of the partner’s lack of authority to make 
such an indorsement. This should be so, even under the Negotia- 
ble Instruments Law and the Uniform Partnership Act, defining 
knowledge as actual knowledge, or knowledge of such other facts 
as in the circumstances shows bad faith. 

Union National Bank of Kansas City, Mo., v. Neill, 149 F. 711, 79 C.C.A. 
417, 10 L.R.A.(N.8.) 426. 

Lemoine vy. Bank of North America, Fed.Cas.No.8240, 3 Dill. 44. 

First Nat. Bank v. Sanders Bros., 172 S.W. 689, 162 Ky. 374. 


Uniform Partnership Act, §§ 3, 9. 
Negotiable Instruments Law, § 56. 


Q. 15. Plaintiff was injured by the negligent operation of an 
automobile by A. A was a partner in the undertaking firm of A & 
B, and the automobile belonged to the firm. In a suit against the 
firm, is the admission of A to the effect that at the time of the ac- 
cident he was driving the automobile on firm business admissible 
in evidence against the firm? 


A. A firm is liable for torts of a partner only if he is at the time 
engaged in firm business. Ownership by the firm of the vehicle 
or other instrument with which the tort is committed, and consent 
by the firm to his use thereof for purely personal purposes, is in- 
sufficient to make it a firm tort. Evidence that the use was in firm 
business is therefore relevant. But to be admissible against copart- 
ners the making of the admission must be itself a firm transac- 
tion; i. e., the partner speaking must at the time be acting within 
the scope and course of firm business. This should be shown be- 
fore the evidence is admitted against the firm. This view, incor- 
porated in the Uniform Partnership Act, is sustained by the ma- 
jority of cases, though some courts have apparently assumed that, 
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whenever the partner speaks with reference to firm matters, he 
_is a representative of the firm. 
Wise v. Schneider, 88 So. 662, 205 Ala. 537. 
Rathbun v. White, 107 P. 309, 157 Cal. 248. 
Randall y. Knevals, 50 N.Y.S. 748, 27 App.Div. 146, affirmed 57 N.B. 1122, 
161 N.Y. 632. 


Treon v. W. A. Shipman & Son, 119 A. 74, 275 Pa. 246. 
Uniform Partnership Act, §§ 9, 11. 


Q.16. The plaintiff brought an action against the members 
of a partnership, jointly and severally, to recover damages caused 
by the negligence of one partner while driving an automobile in 
the business of the partnership. The pleadings disclosed that the 
negligent partner was the husband of the plaintiff. Does this fact 
bar all recovery? 


A. According to the common law and the Uniform Partnership 
Act, §§ 13 and 15, partners are liable jointly and severally for 
wrongful acts of a partner acting in the ordinary course of the 
business of the partnership, whereby loss or injury is caused to any 
person not a partner, to the same extent as the partner so acting. 
At common law, a husband is immune from liability for a tort to 
the person of his wife. Legislation generally has not removed this 
immunity. The partner who has committed the act not being 
liable, a joint liability of the partners is precluded. If the part- 
nership were regarded as an entity, it would seem that it might 
be held liable, like a corporation, in spite of the immunity of the 
acting agent. Schubert v. August Schubert Wagon Co., 164 N.E. 
42, 249 N.Y. 253, 64 A-L.R. 293; Restatement, Agency, § 217 (2). 
The law does not appear to treat the partnership as an entity for 
the purpose of tort liabilities of partners. Sumner v. Brown, 167 
‘A. 315, 312 Pa. 124. If the partnership as a group unit is not 
liable, there is no several liability to be imposed upon the partners 
other than the husband of the plaintiff. The Uniform Partnership 
Act in section 13 limits the liability of the partnership to that of 
the acting partner. 

Caplan vy. Caplan, 198 N.E. 23, 268 N.Y. 445, 101 A.L.R. 1223, 

Belleson v. Skilbeck, 242 N.W. 1, 185 Minn. 537. 

David v. David, 157 A. 755, 161 Md. 532, 81 A.L.R. 1100. 

But see Wait v. Pierce, 209 N.W. 475, 210 N.W. 822, 191 Wis. 202, 48 A.L. 


R. 276, under a statute permitting a married woman to sue her husband 
for a personal tort. 


. 21 Cornell Law Q. 157; 26 Columb.Law Rev. 895; 86 Col.Law Rev. 501; 21 
Ill.Law Rev. 515; 30 Ill.Law Rev. 806; 12 Iowa Law Rev. 93; 11 Minn. 
Law Rev. 79; 4 Wis.Law Rev. 37; 84 U. of Pa.Law Rev. 429; 45 Yale 
Law J. 528; 22 Va.Law Rev. 473. 
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SECTION 4.—ACTIONS AGAINST THE PARTNERS 


Q.17. The partnership of A & Co. was organized in State. X, 
and its membership was composed of residents of X. The busi- 
ness was that of dealers in securities. A branch office was main- 
tained in State Y, under the direction of a resident manager. Un- 
der the statutes of Y an action might be commenced against non- 
residents doing business in the state by service on an agent fol- 
lowed by written notice to the principal with the same effect as 
if served upon the principal or principals. B, who had had dealings 
with A & Co. in Y, brought an action against the partners aris- 
ing out of a transaction in Y, serving summons on the resident 
manager. Has the court of Y personal jurisdiction of the partners? 


A. The asserted jurisdiction of the court under the statute may 
be subject to.attack under the “due process of law” and “privileges 
or immunities” clauses of the Fourteenth Amendment of the Con- 
stitution of the United States. The fact of actual notice to the 
partners in addition to service on their agent appears to satisfy the 
requirements of due process. Privileges and immunities of citi- 
zens, in so far asthey include the right to do business in all states, 
may be limited by reasonable regulations the effect of which is to 
place nonresidents in no worse position than residents. This is 
particularly true of the business of dealing in securities. By do- 
ing business in the state of Y, the partners have impliedly con- 
sented to the exercise of jurisdiction in this manner by the courts 
of Y over litigation arising out of the business. The exacting of 
such consent is not an undue imposition on citizens of other states, 
particularly those who engage in a business which is properly 
subjected to regulation under the police power. 


Stoner y. Higginson, 175 A. 527, 316 Pa. 481. 
Henry L. Doherty & Co. v. Goodman, 55 S8. co 553, 294 US. 623, 79 L.Ed. 


1097. 
48 Harv.Law Rev. 1433; 83 U. of Pa.Law Rev. 683. 


Q. 18. A, president of a bank, speculated with bank funds which 
he had embezzled, through the firm of B, C & Co., stockbrokers, 
who were chargeable with knowledge of the source of the funds. 
The bank brought an action for money had and received against 
the partners. While the action was pending, B. died. Can his 
representative be substituted for B as codefendant, it being the 
law of the forum that joint liabilities must be satisfied out of joint 
property and until such remedy is exhausted or shown to be futile, 
payment from individual property cannot be exacted? 
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A. The liability of the partners for receiving and converting em- 
bezzled funds with knowledge is of a tortious nature, and is joint 
and several. The adoption of a quasi contractual form of remedy 
does not alter the substantive nature of the liability. The indi- 
vidual partner or his decedent estate could therefore be pursued 
without first exhausting the remedy against the joint property, 
which would be necessary if the liability were contractual and 
joint as a matter of substance, under the law of the forum. As 
the individual partner could have been sued separately in his life 
‘time, his representative can be substituted upon his death while the 
action is pending. 

State Bank of Binghamton y. Bache, 282 N.Y.S. 187, 156 Mise. 503. f 


SECTION 5—DUTIES BETWEEN PARTNERS AND EN- 
FORCEMENT BY ACTIONS 


Q. 19. A farm was carried on by the firm of A, B & C, under ar- 
ticles providing that, should any partner make advances out of pri- 
vate funds for the firm account, he should be allowed 6 per cent. in- 
' terest thereon until reimbursed. A advanced $6,000 for firm pur- 
poses, and after numerous fruitless demands for reimbursement 
from his partners brought suit against B for $2,000. Should A re- 
cover? 


A. A partner cannot sue his copartner at law on an obligation due 
him from the firm. An item in partnership accounts should not be 
isolated, and settlement enforced, without reference to the entire 
state of partnership affairs, unless the partners have by agreement 
made it a separate obligation. A partner has no remedy on his 
claim against the firm, except as part of a final accounting, obtain- 
able by a proceeding in equity on dissolution. 


Miller v. Kemper, 181 P. 859, 107 Wash. 274. 
Lord v. Hull, 70 N.E. 69, 178 N.Y. 9, 102 Am.St.Rep. 484. 
Stephens v. Lehnert, 165 A. 651, 310 Pa. 412. 


Q.20. A and B entered into partnership for the term of three 
years. After continuance of the business for one year, A forcibly 
excluded B from the partnership place of business and refused to al- 
low him any further participation in firm affairs, declining to pay 
him any share of profits, or to make any division of partnership 
property. What relief can B obtain at law or in equity? 


A. Where there is a complete repudiation of the partnership 
agreement, amounting to a forcible dissolution and ouster, the in- 


CA Ey got) eee et Bn ee A ete? CERT SUN MRT in 7) KEN Tay MMe EEE ge MEME Tee aia Tp. wa 
ony ’ , Z ase wala at pont Oy ee tere Sab E 


\ 


86 ’ PARTNERSHIP 735 


jured party can maintain an action at law. The damages are the 
value of the partnership interest, of the enjoyment of which he has 
been deprived. He may also by bill in equity secure a decree of 
dissolution and accounting, including damages for breach of agree- 
ment by premature termination of the partnership. 


Gilbert v. Grubel, 108 P. 798, 82 Kan. 476. 

Farwell v. Wilcox, 175 P. 936, 73 Okl. 230, 4 A.L.R. 156. 
McCollum y. Carlucci, 55 A. 979, 206 Pa. 312, 98 Am.St.Rep. 780. 
Young v. McKenney, 247 S.W. 964, 197 Ky. 768. 

Lisco v. Husmann, 152 N.W. 388, 98 Neb. 276. 


SECTION 6.—DISSOLUTION AND LIQUIDATION 


Q. 21. The partnership articles of the firm of A, B & C provided 
that the firm should not be dissolved by the death of a partner, but 
upon his death his interest should be valued, and the amount paid 
to his personal representatives, with interest at 5 per-cent. per an- 
num until paid, but the firm should not be called upon to pay more, 
than 10 per cent. of the principal in any one year. It was further 
provided that, if the deceased so directed by his will, the executors 
could leave one-third of his share in the firm, sharing profits and 
losses in the same way as the deceased would have shared, except 
that no dividends in excess of 7 per cent. per annum should be paid 
on such share. What are the rights and liabilities of the executors 
under this agreement? 


A. Death of a partner dissolves a firm by operation of law. The 
parties may avoid the losses that would result in many cases from 
immediate liquidation of a going business by providing for its con- 
tinuance by the survivors under various terms of participation by 
the decedent’s estate. It is in reality a new partnership of the sur- 

‘ vivors with the estate of the deceased a creditor of the new firm. As 
to the first part of the arrangement outlined above, the estate is a 
creditor of the new firm in a liquidated sum, payable in. install- 
ments. The estate is on a parity with new creditors as regards pri- 
orities in insolvency, and is not liable to new creditors; but, should 
the new firm become insolvent, with debts of the old firm still 
unpaid, debts for which the new firm is likewise liable under the 
Uniform Partnership Act, the old creditors, who are also creditors 
of the estate of the deceased partner, have a lien on the claim of 
estate against the new firm, to the extent of their claims. If the ex- 
ecutors exercise, under the directions of the will, the option to leave 
a part of the share of the deceased in the business, “sharing profits 
and losses in the same way as the deceased would have shared,” 
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there is in effect a common-law limited partnership. The claim of 
the estate is subordinate to those of other creditors, and if the new 
firm becomes insolvent it may, like the capital of the continuing 
partners, disappear entirely. While the deceased may, by firm ar- 
ticles or by will, make his estate liable to contribute to pay losses 
in excess of capital, the language used above would not be sufficient 
to produce that result; a very clear expression of intent being nec- 
essary to charge the estate for transactions after the death of the 
testator. The executors are not partners, unless it be expressly’ 
agreed between them. and the surviving partners that they will 
become such. If they do they are personally liable as other part- 
ners. 


Holcombe vy. Commissioner of Corporations and Taxation, 189 N.H. 633, 245 
Mass. 353. H 

Stewart vy. Robinson, 22 N.E. 160, 115 N.Y. 328, 5 L.R.A. 410. 

Wild v. Davenport, 7 A. 295, 48 N.J.Law, 129, 57 Am.Rep. 552. 

Uniform Partnership Act, §§ 7, 41. 


Q.22. A and B formed a stock brokerage partnership to contin- 
ue for five years. B secretly agreed with customers for waiver of 
demands for margin in consideration of payments to himself, caused 
transfer to the name of his wife of profitable firm investments and 
otherwise fraudulently violated the fiduciary obligations of his re- 
lation as partner for his own benefit. A ousted him a year before 
the expiration of the term of five years, and thereafter conducted 
the business for his own account. B brought an action for disso- 
lution and accounting, praying damages for the expulsion and loss 
of profits.: To what relief is B entitled? 


A. As partnership is a personal relation, specific performance of 
an agreement of partnership cannot be secured by law: A partner 
can terminate the relation at any time, though the agreed term has 
not expired; but the expelled partner is entitled to an accounting 
and to damages caused by a wrongful dissolution and breach of the 
agreement. Misconduct of a partner does not dissolve the firm by 
operation of law, nor does it empower the injured partner of his 
own will to dissolve. It does furnish a ground for which a court 
may decree a dissolution on prayer of the injured partner. B has 
a technical right of action for wrongful dissolution by A, and is of 
course entitled to an accounting as of the time of his expulsion. 
But since he is so far in the wrong by reason of substantial breach 
of his own obligations, equity will not award him damages for loss 
of the future profits of the business. 

Schnitzer vy. Josephthal et al., 202 N.Y.S. 77, 122 Mise. 15. 


Karrick v. Hannaman, 18 8.Ct. 1385, 168 U.S. 328, 42 L.Ed. 484. 
Uniform Partnership Act, §§ 32, 38. 
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Q. 23. A & B dissolved their partnership January 1, 1900. Among 
their unpaid obligations was a note for $1,000, held by C. In 1905 
A, without the knowledge of B, gave C a new note for the original 
sum due on the old note and accrued interest. At that time the 
statute of limitations had nearly run, only one month lacking of the 
statutory six-year period. In 1907 C sued A and B on the re- 
newal note. Is B liable on the new or old note? 


A. After dissolution, a partner’s implied powers to bind the firm 
and his copartners are limited to acts appropriate to liquidation, un- 
less the partners are estopped to set up the dissolution by reason 
of failure to give proper notices.. While a partner can pay a debt 
of the firm, the giving of a negotiable instrument is so far in the 
nature of a new transaction that it is generally held to be beyond 
his implied authority. The new note being invalid as against B, if 
the creditor sued on the old note, B would set up the bar of the 
statute of limitations. The defense would be held good in most ju- 
risdictions. By the weight of authority a partner has no implied 
power after dissolution to bind the firm by a waiver of the statute. 

Kerper y. Wood, 29 N.B. 501, 48 Ohio St. 618, 15 L.R.A. 656. 
Gates y. Fisk, 8 N.W. 558, 45 Mich. 522. 


Parker y. Butterworth, 46 N.J.Law, 244, 50 Am.Rep. 407. 
Meyran v. Abel, 42 A. 122, 189 Pa. 215, 69 Am.St.Rep. 806. 


Q. 24. A, an attorney, had been retained by a group of clients 
having claims against a railroad for injuries received in an accident. 
After preparing declarations and entering suits, A engaged B, an 
eminent advocate, to undertake the trial of the cases. All cases had 
been taken by A under contracts authorizing him to engage associ- 
ates, who should become the attorneys of the clients, and fixing the 
compensation as one-third of the judgments recovered, if any. A 
died, and afterwards B.tried the cases, recovering verdicts and 
judgments, which were paid. B retained the amount of one-third 
of each judgment. A’s executor claims that he is entitled to receive 
from B one-third of the fees so collected by him, in accordance with 
the original arrangement of association between A and B. Is A’s 
executor entitled to recover from B, and to what extent? 


A. The professional association between A and B, if not strict- 
ly that of partnership, is at least a joint adventure, in which the 
same fiduciary duties exist inter se. On dissolution of a partnership 
or joint adventure by death of an associate, it is the duty of the 
survivor to wind up the business, to conclude unfinished transac- 
tions, and account for the profits to the representatives of the es- 
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tate of the decedent. Professional service is so far of a personal 
nature that the client has the option of severing the relation on 
death of a partner in the firm retained. If the relation is not sev- 
ered, the performance of the service is under the original contract 
as regards terms of remuneration, and the proceeds become a part- 
nership or joint asset for which the survivor must account. Wheth- 
er the division of the profits is to be on the same basis as if the 
decedent had not died. depends on whether or not the survivor is 
compelled to put forth substantially greater and more extensive 
efforts than would have been his duty had the decedent been liv- 
ing. In the present case, if B in trying the cases did no more than’ 
he would have done, had A lived, he is entitled to no greater share 
of the reward; but, if he were compelled to take over what would 
have otherwise been A’s share in the preparation and conduct of the 
litigation, he should be entitled to extra compensation for that 
service. 

Consaul y. Cummings, 32 S.Ct. 83, 222 U.S. 262, 56 L.Ed. 192. 

Clifton y. Clark, 36 So. 251, 83 Miss. 446, 66 L.R.A. 821, 102 Am.St.Rep. 458, 

1 Ann.Cas. 396. 


Stem v. Warren, 125 N.H. 811, 227 N.Y. 538. 
Uniform Partnership Act, § 18 (f). 


Q. 25. A, B and C formed a partnership for the term of five years. 
The capital was $5,000, to which A contributed $3,000, B $2,000, and 
C nothing. It was agreed that B and C should conduct the busi- 
ness, while A should give advice when consulted. No agreement 
was made as to the. proportions in which profits and losses should 
be shared. At the end of three years B became bankrupt and the 
firm was liquidated. It appeared that the firm property was insuf- 
ficient to pay firm debts by the sum of $2,000. How shall the loss 
be adjusted? oa 


A. In the absence of agreement, partners share profits equally, 
regardless of unequal capital contributions. They share losses, in- 
cluding capital losses, in the same way as they share profits, in the 
absence of agreement to the contrary. There has been a loss of $7,- 
000, which should be borne equally by A, B, and C since the pre- 
sumption-is that they share profits, and therefore losses, equally. 
But as B is bankrupt his separate creditors will exhaust his estate 
to the exclusion of his obligation to contribute to the firm account. 
The loss of $7,000 must be divided between A and C, after deduct- 
ing B’s capital loss of $2,000. C would pay $2,000 to firm creditors 
and $500 to A, thus making the losses of A and C $2,500 each. 
There is some authority to the effect that a partner who contributes 
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only services should not be required to share the capital loss of 
one who contributes only capital. What seems to be the better 
view, however, is that the presumption that losses are to be shared 
as are profits governs, unless the parties agree otherwise. This is 
the rule under the Uniform Partnership Act. 


Buie v. Kennedy, 80 S.B. 445, 164 N.C. 290. 

Whitcomb v. Converse, 119 Mass. 38, 20 Am.Rep. 311. 
Meadows v. Mocquot, 61 S.W. 28, 110 Ky. 220. 
Uniform Partnership Act, § 18 (a). 


Q. 26. C retired from the firm of A, B & C; A and B assumed 
outstanding debts of the firm and paid C the value of his interest. 
D was then admitted to partnership with A and B, and the busi- 
ness was continued. Creditors of the former firm not being paid, 
what are their remedies? 


A. C is not discharged from his obligations to firm creditors by 
his retirement. He would be discharged by a novation effected 
between the creditors and the new firm, whereby they accept the 
obligation of the new firm in place of that of the old. As the re- 
tired partner’s obligation is in the nature of that of a surety, cred- 
itors with notice, who assent to any material alteration of the 
terms of their claims, as by extension of time of payment, do by 
the weight of authority discharge him. The property of the old 
firm becomes that of the new, and old creditors cannot reach it, un- 
less insolvency existed at the time of the reorganization. Debts 
of the old firm are not obligations of the new firm at common law, 
but by provisions of the Uniform Partnership Act, where some of 
the old partners unite with incoming partners to continue the busi- 
ness, the obligation of the old debts is good as against the new 
firm, except that, in the absence of assumption by the incoming 
partner, he is not personally liable. 


Clinchfield Fuel Co. v. W. M. Lundy & Son, 169 S.W. 563, 130 Tenn. 135, 


L.R.A.1915B, 418. 
Freeman y. Huttig Sash & Door Co., 153 S.W. 122, 105 Tex. 560, Ann.Cas. 


19161, 446. 
General Tire & Rubber Co. vy. Noble, 1938 N.W. 229, 222 Mich. 545, 


Wood v. Macafee (Sup.) 172 N.Y.S. 703. 
Uniform Partnership Act, §§ 17, 35, 41. 


Q. 27. A, a partner with B and C, in carrying on a laundry busi- 
ness under the name of the Domestic Laundry Company, sold her 
interest in the partnership to D, together with her share in good 
will. D was taken into partnership by B and C and the business 
was thereafter carried on by them. A formed a connection with 
another laundry in the community, in competition with her former 
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firm, and by solicitation secured the business of various customers. 
She did not, however, personally and privately solicit the custom- 
ers of the former firm. Is A subject to any liability to D arising 
out of these facts? 


A. There is no liability. An agreement not to compete with the 
purchaser of a business is valid if not unreasonably extensive as 
to time of duration or geographical scope. Such an agreement not 

- to compete is not ordinarily implied from the fact of a transfer of 
good will on dissolution of a partnership. The vendor of good will, 
however, is not permitted directly to solicit former customers other- 
wise than by general announcements. 

Gibbons v. Hansch, 240 N.W. 901, 185 Minn. 290, 82 A.L.R. 1027. 
Von Bremen v. MacMonnies, 93 N.E. 186, 200 N.Y. 41, 32 L.R.A.(N.S.) 293, 
21 Ann.Cas. 423. 


Foss v. Roby, 81 N.B. 199, 195 Mass. 292, 10 L.R.A.(N.S.) 1200, 11 Ann. 
Cas. 571. 


Q. 28. A, of the firm of A, B, C and D, died. B then decided 
to retire. C and D continued the business. X, a creditor of the 
former firm, presented a matured firm note to C and D, demanding 
payment. C and D, who had assumed payment of the partnership 
debts, as X knew, induced him to accept a renewal note for a 
ninety day term. On maturity and nonpayment of the renewal note 
X seeks to enforce liability on the original indebtedness against 
B, the retired partner, and the representatives of A, the deceased 
partner. Can he succeed? ; 


A. He should not succeed in imposing: any liability on B or the 
representatives of A. On death of a partner the partnership is dis- 
solved by operation of law. On retirement of a partner the part- 
nership is dissolved by agreement. Whether or not there is an 
assumption of the partnership debts by the continuing partners 
is a matter of agreement as between them and the retiring partner 
or the representatives of the deceased partners. The assumption 
does not release the retired partner, or the representatives of the de- 
ceased partner, from liability on partnership debts. But after an 
assumption agreement the retired partner and the deceased part- 
ner’s estate have in legal effect become sureties for the partnership 
obligations. By the weight of authority the creditor with knowl- 
edge of the facts must treat them as sureties, and if any material 
alteration in the nature or time of payment of partnership ob- 
ligations is made without their consent, they are discharged from 
further liability. No consent to a renewal note on the part of 
the retired partner is to be implied. As to the deceased partner’s | 
estate it would seem that no consent should be implied. But ac- 
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cording to some authorities the act of executing renewal notes 
on the part of liquidating or surviving partners is held to be an act 
in the course of winding-up, for which authority exists, so that all 
former partners or their representatives are liable on the new ob- 
ligation. 

Uniform Partnership Act, § 36. 

Lenger y. Hulst, 244 N.W. 187, 259 Mich. 640. 


Bank of United States v. Moskowitz, 268 N.Y.S. 705, 150 Mise. 629. 
In re Heller’s Estate, 178 A. 681, 319 Pa. 135. 


SECTION 7.—BANKRUPTCY AND RIGHTS OF 
CREDITORS 


Q. 29. The X Bank loaned money to the firm of A & B, taking 
a firm note indorsed by A and partially secured by a pledge of 
securities owned by B. On bankruptcy of the firm, what are the 
rights of the bank? 


A. The Bankruptcy Act permits a secured creditor to prove only 
for the deficiency between the claim and the proceeds of the secu- 
rity. But a secured creditor is defined as one having security up- 
on the property of the bankrupt. The bank is therefore a secured 
creditor of B only, and not of the firm or of A. It may prove for 
the full amount of the note against the firm estate. It can also 
prove for the full. amount of the note against the estate of A. 
While a firm creditor, as such, cannot receive dividends from the 
separate estate of a partner until his separate creditors are paid in 
full, a creditor who has the separate obligation of the partner is 
also a separate creditor, and can share in distribution pari passu 
with other separate creditors. The bank, of course, can realize on 
the security. Should the proceeds of the security, added to the 
dividends from the estates of the firm and of A, exceed the amount 
of the debt, the dividend of the firm estate would be paid in full, 
since it is the fund primarily liable, and should exonerate the es- 
tates secondarily liable as far as possible. The surplus should be 
credited to the separate estates of A and of B in the proportion 
that the dividend payable from A’s estate bears to the proceeds of 
the security from B. Cosureties are entitled to contribution ac- 
cording to payments made. B would be entitled, for purposes of 
contribution, to subrogation to the bank’s separate obligation of 
A, for purposes of marshaling. 

Fourth Nat. Bank of Boston v. Mead, 104 N.E. 377, 216 Mass. 521, 52 L.R.A. 


(N.S.) 225. 

In re Effinger (D.C.) 184 F. 728. 

In re Mertens, 144 F. 818, 75 C.C.A. 548, affirmed sub nom. Hiscock y. 
Varick Bank of New York, 27 S.Ct. 681, 206 U.S. 28, 51 L.Ed. 945. 
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Q. 30. The firm of A, B & C became bankrupt. Among the 
claims presented was an unpaid income tax due the United States 
by a partner, A. The tax was based on income he had received 
from the partnership business. Is the United States entitled to 
payment out of the firm estate in priority to firm creditors? 


A. The United States, as a creditor, is entitled to priority out of 
the estate of its debtors. But the debt of a partner for income tax 
is a personal separate debt, not a firm debt, even though the source 
of his income was firm profits. The co-ownership of partners in 
firm property does not entitle the United States, any more than 
any other separate creditor, to claim a priority out of firm estate. 
The tax is payable only out of A’s separate estate. Had it been 
a tax assessed against the firm, the United States could have se- 
cured priority in the separate estate, as well as in the firm estate, 
as it is not bound by the statutory rule for priority of separate 
creditors. 


United States v. Kaufman, 45 S.Ct. 322, 267 U.S. 408, 69 L.Bd. 685. . 
Lewis v. U. S., 92 U.S. 618, 23 L.Ed. 513. 


Q. 31. A purchased securities through the brokerage firm of B & 
C, and allowed them to remain in the firm’s possession. The firm 
embezzled the securities, and later became bankrupt. Against 
what estates can A prove? 


A. A can prove against the firm estate, on the contract of broker 
and customer. He cannot prove against the separate estates. 
There is joint and several liability of partners for torts and breach- 
es of trust, but tort claims are not provable in bankruptcy, except 
as implied contracts. An implied contract claim, to be provable, 
must result from an enrichment of the estate against which it is 
proved. No implied contract liability exists on the part of the sep- 
arate estates, in the absence of evidence that any other than the 
firm estate was enriched by the conversion of A’s property. 

Schall vy. Camors, 40 S.Ct. 135, 251 U.S. 239, 64 L.Ed. 247. 


Matter of Peck, 99 N.E. 258, 206 N.Y. 55, 41 L.R.A.(N.S.) 1223, Ann.Cas. 
1914A, 798. : 


Q. 32. The firm of A & B, engaged in the grocery business, pur- 
chased gasoline and automobile supplies of the firm of B & C, en- 
gaged in the garage business. On bankruptcy of both firms, can 
the firm of B & C prove against the other firm’s estate for an un- 
paid balance of account due for goods sold? 
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A. A partner cannot prove a debt due him from his firm in bank- 
ruptcy in competition with other creditors. But another firm, 
having a non-common partner or partners, is regarded as a stranger 
for this purpose, and can prove as an ordinary creditor. 


In re Buckhause, Fed.Cas.No.2086, 2 Low. 331. 
Haines & Co.’s Assigned Estate, 35 A. 237, 176 Pa. 354 
In re Effinger (D.C.) 184 F. 728. 


Q. 33. A & Co. was a partnership, the partners in which were A 
and another firm, IB & Co., the latter firm composed of B & C. Both 
firms and A, B, and C became bankrupt. What are the rights as to 
priorities in distribution of the X Bank, holder of a note made by A 
& Co., and indorsed by A? 


A. The bank can, of course, prove and share pari passu with oth- 
er creditors of A & Co., the maker of the note. It can prove on the 
maker’s liability against the estates of A and of B & Co., receiving 
distribution subordinate to the separate creditors of A in his estate, 
and subordinate to the direct firm creditors of B & Co. in its estate. 
The bank is a firm creditor of B & Co., as a partner in the maker 
firm, but subject to B & Co.’s ordinary creditors, who are treated as 
separate creditors of a partner for this purpose. The bank can also 
prove against A on his indorsement, and receive distribution as a 
separate creditor. A firm creditor, who has obtained both joint and 
several obligations of the firm and partners, is entitled to the double 
proof in bankruptcy which is the fruit of its diligence. 

In re Knowlton & Co. (D.C.) 196 F. 837. 
Id., 202 F. 480, 120 C.C.A. 610. 


Bank of Reidsville y. Burton, 259 F. 218, 170 C.C.A. 286. 
Fourth Nat. Bank of Boston v. Mead, 104 N.E. 377, 216 Mass. 521, 52 L.R.A. 


(N.S.) 225. 


Q. 34. A, B, C, and D entered into an agreement, which designat- 
ed A, B, and C as general partners, and D as a silent or special part- 
ner. D was to contribute $10,000, and the others $5,000 each. The 
entire management and control of the business was vested in A, B, 
and C, who were to own the entire title, legal and equitable, to the 
assets of the partnership. D was not to be held out as a partner, or 
to act in any way for the partnership. Each was to receive 6 per 
cent. interest on his contribution. A, B, and C were to receive sal- 
aries, and the net profits were to be divided in proportion to the con- 
tributions. A petition in bankruptcy was filed against the firm, 
Can D be joined as a partner? 


A. No. D is not a partner, but a creditor. The question is, not 
what the parties called their relation, but what it actually was under 
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the terms of the contract. D is not a co-owner of firm property, and 
has no right to carry on or direct the business. He is not a coprin- 
cipal. Failure to register under a limited partnership act does not 
constitute general partnership, if the essentials of that relation are 
lacking. Stee 


Giles v. Vette, 44 S.Ct. 157, 263 U.S. 553, 68 L.Ed. 441, 

Matter of Burgess, Lang & Co. (C.C.A.) 297 F. 696. 

In re Mission Farms Dairy (C.C.A.) 56 F.(2d) 346. 

Crane, “Are Limited Partnerships Necessary,” 17 Minn.Law Rev. 351. 


Q. 35. In a partnership composed of A, B, C, and D, D’s interest 
was purchased by the remaining partners, who gave in payment a 
note signed by A, B & C. Later C retired, and his interest 
was purchased by A & B, who continued the business. On A & B 
becoming bankrupt, can D prove his unpaid note, given for the 
value of his interest against the firm estate, as a firm creditor? 


A. Yes; the note is a firm obligation. Although it was signed by 
A, B, and C individually, it appears to be actually a firm obligation, 
as the firm got the consideration in the release of D’s interest. Be- 
ing an obligation of the firm of A, B & C, it is also an obligation 
under the Uniform Partnership Act of the firm of A & B, which 
took over the firm property and continued the business on C’s 
retirement. D is, of course, liable to any unpaid creditors of the 
original firm, and they, being also creditors of the firm of A & B, 
have a lien on D’s claim against the firm estate, under the Uniform 
Partnership Act. 


Matter of Hess & Hanna (D.C.) 1 F.(2d) 342, 2 Am.Bankr.Rep.(N.S.) 81. 
Mock v. Stoddard, 177 F. 611, 101 C.C.A. 237. 
Uniform Partnership Act, §§ 41, 42. 


Q. 36. The firm of A, B & C, trading as A & Co., was adjudicated 
bankrupt. A composition of 25 per cent. was offered and accepted 
by firm creditors. It was approved by the court and carried into 
execution, and the firm discharged. No payments were made to 
separate creditors of the partners, nor were there separate estates 
taken over by the trustee in bankruptcy, nor their separate debts 
and assets scheduled. Later a firm creditor, holding a firm note 
indorsed by A, sued A as indorser. A pleaded discharge in bank- 
ruptcy. Is the plea good? 


A. A firm is not insolvent, unless the partners are insolvent, since 
partners are individually liable on firm debts, and their obligation to 
contribute to the firm for the meeting of its obligations is a firm as- 
set. The trustee of the estate of a firm which is adjudicated bank- 
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rupt has the right in his discretion to administer the separate es- 
tates, paying separate creditors, and applying the surpluses, if any, 
to the firm estate. Where the partner’s estate is not administered, 
as in the case of a firm adjudication followed by firm composition, 
the discharge does not protect the partner individually, because he 
has not performed the usual condition to a discharge, viz. submitted 
to an inventory and administration of his separate assets. It would 
seem clear that, where his estate is not administered, his separate 
liability collateral to a firm obligation is not discharged, any more 
than any other separate debt would be, as a result of a firm com- 
position. 

Myers y. International Trust Co., 47 S.Ct. 372, 273 U.S. 380, 71 L.Ed. 692. 

Abbott v. Anderson, 106 N.E. 782, 265 Ill. 285, L.R.A.1915F, 668, Ann.Cas. 

1916A, 741. 
Nashville Saddlery Co. v. Green, 89 So. 816, 127 Miss. 98. 


Curlee Clothing Co. y. Hamm, 254 S.W. 818, 160 Ark. 483. 
Armstrong y. Norris, 247 F. 253, 159 C.C.A. 347. 


Q. 37. The First National Bank, creditors of the partnership of 
A, B & Co., obtained a judgment in an action against the partner- 
ship, which operated as a lien on the real estate of the partner- 
ship and of the individual partners. Two months later the part- 
nership was adjudicated bankrupt as a unit. No bankruptcy pro- 
ceedings were as yet instituted against the partners individually. 
Six months after the date of the judgment the partners were indi- , 
vidually petitioned against and adjudicated bankrupt. Is the judg- 
ment lien against the separate property of the partners avoided? 


A. The lien is not avoided. Dissolution of partnership does not 
affect liens. Bankruptcy within four months causes the avoidance 
of judgment liens against the property of the bankrupt. Bank- 
ruptcy of the partnership, however, is not bankruptcy of the part- 
ners, and their separate property is not regarded as part of the 
estate of the bankrupt for the purpose of avoidance of liens. Only 
as a result of bankruptcy proceedings against a partner individually 
are liens obtained within four months prior thereto upon his sep- 
arate property subject to avoidance. 


Liberty Nat. Bank of Roanoke, Va. v. Bear, 48 S.Ct. 252, 276 U.S. 215, 72 L. 


Ed. 536. , 
Savings & Loan Corporation y. Bear, 154 S.D. 587, 155 Va. 312, 75 A.L.R. 
980. 
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SECTION 8.—PARTNERSHIP BY ESTOPPEL AND NOTICE | 
OF DISSOLUTION 


Q. 38. The firm of A & B operated in the firm name a textile mill. 
On January 1, A, without B’s knowledge, ordered a quantity of cot- 
ton from the X Company, cotton brokers, who had never previously 
had any dealings with the firm. January 5, A and B dissolved part- 
nership, advertising the dissolution in local newspapers, and mailing 
written notices to certain former dealers. A notice was addressed 
to X and put in the mails, but never delivered. January 10, X 
shipped the cotton, and it was received by A and by him resold for 
his own account. Is B liable to X for the price of the cotton? 


A. Purchase of cotton is presumably within the implied powers 
of a member of a textile manufacturing firm if cotton is one of the 
raw materials it uses. The giving of the order by A may be taken 
to bea firm act. The order, unless accepted by X, was but an offer, 
and no contract was entered into until the goods were shipped. A 
purchase of goods after dissolution is beyond the implied powers of 
a partner. The question is whether B is estopped, as regards X to 
set up the dissolution at the time of shipment and receipt of the 
goods, if X had no knowledge of the dissolution and did not receive 
the notice in writing. To terminate the power of representation of 
a partner, copartners on dissolution must convey actual knowledge 
to third persons or give notice in proper form. The Uniform Part- 
nership Act requires delivery of written notice to former dealers, 
who before dissolution extended credit, and publication in local 
newspapers as to the public. If X is entitled to written notice the 
notice given was insufficient, as it must be actually received. But X 
is not entitled to written notice, since X had not extended credit 
prior to dissolution. There are some jurisdictions in which all 
former dealers, whose names are known to the firm, should be 
personally notified; but the weight of authority and the Uniform 
Partnership Act restricts the duty to those dealers who before dis- 
solution had given credit to the firm. 

Smith & Cheney Co. v. Schmidt, 105 N.W. 39, 142 Mich. 1. 


Askew vy. Silman, 22 S.E. 573, 95 Ga. 678. 
Uniform Partnership Act, § 35. 


Q. 39. John Smith, Jr., carried on a filling station business under 
the name of Smith & Son. John Smith, the father, had no connec- 
tion with the business, and no knowledge that he was being held 
_ out as associated therewith other than the fact that he passed the 
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filling station frequently and could have seen the sign, “Smith & 
Son,” which was conspicuously displayed. No one ever asked him 
whether he was a partner, and he made no representations. The 
Eureka Oil Company sold supplies to equip the filling station, 
which were ordered and billed in the name of “Smith & Son.” It 
dealt with John Smith, Jr., and made no inquiries as to who were 
the principals in the business. Is John Smith, Sr., liable as partner 
by estoppel for the goods sold? 


_ A. He is not liable. A person who holds himself out as partner, 

or permits himself to be so held out, is liable by estoppel to one 
who deals with the persons carrying on the business on the faith 
of the representation. The facts do not show that the oil com- 
pany relied on John Smith, Sr.’s being a partner. They do not 
show that he held himself out as a partner. His knowledge that 
he was so held out does not impose on him a duty to take steps to 
refute the representation. 


Uniform Partnership Act, § 16. 
Standard Oil Co. of New York y. Henderson, 163 N.W. 743, 265 Mass. 322. 
Hartford Accident & Indemnity Co. v. Oles, 274 N.Y.S. 349, 152 Misc. 876. 


Q. 40. The Pure Food Grocery Company was a partnership com- 
posed of A, B, and C. C contributed capital only. He took no part 
in carrying on the business, and was unknown to the public as a 
partner. He retired from the firm, and no notice of the dissolution 
was given. A few days later X was hit by a truck negligently driv- 
en by a servant of the continuing firm. X inquired as to the mem- 
bership of the firm, and, on the information that C was a partner, 
sued C alone for his injuries. Is C liable? 


A. A dormant partner, whose membership in a partnership can- 
not be said to have given it credit, is not under any duty to give no- 
tice of retirement. It has been suggested that, where the firm uses 
an artificial name, the public trusts to an indefinite number of un- 
known principals, whose more or less active participation in the 
business has built up the credit of that name. But it does not seem 
that investment of capital alone in a partnership of three by a dor- 
mant partner can have caused the public to rely on him, except ina 
case where his retirement means the withdrawal of a very substan- 
tial part of the firm capital. In any case, X cannot set up any estop- 
pel against C, as the injury was not due to any reliance by X on the 
responsibility of partners. He did not change his position, up to 
the time he brought suit, because of any belief that C, or any one 
else, was a partner. C, therefore, is not liable to make compensa- 
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tion for the tort. The most that could be successfully claimed 
would be that C is liable for costs incurred up to the time X is in- 
formed of his not being a partner. Had X been injured in the 
course of some dealings with the firm, upon which he had entered 
in the belief that C was still a partner, the latter would be estopped 
to deny liability for the acts of:a supposed servant of his. 


Rowland v. Estes, 42 A. 528, 190 Pa. 111. 

Stables v. Ely, 1 Car. & P. 614. 

Middleton v. Frances, 77 S.W.(2d) 425, 257 Ky. 42. 
Jewison v. Dieudonne, 149 N.W. 20, 127 Minn. 163. 


Q. 41. A and B dissolved partnership, B retiring and A continu- 
ing the business. No notice of dissolution was given. A later went 
into bankruptcy. What are the respective priorities in his estate 
of his personal creditors and trade creditors? 


A. While A and B are estopped to deny the continued existence 
of the partnership as against creditors, who deal with A believing 
that they are dealing with the firm of A & B, the estoppel is per- 
sonal. It does not effect a distribution of A’s property as firm and 
separate property. All creditors: who dealt with A after the dis- 
solution are his personal creditors, and all his property is sep- 
arate property, in which his creditors share equally. The rule of 
distribution of partnership property to partnership creditors and of 
separate property to separate creditors cannot apply, except where 
there is a partnership in fact. 


aoa Le 68 S.E. 410, 111 Va. 95, 31 L.R.A.(N.S.) 406, Ann. Cas. 

1912A, 4 

Broadway Nat. Bank y. Wood, 43 N.E. 100, 165 Mass. 312. 

In re Pinson & Co. (D.C.) 180 F. 787. 

ge a rae 64 N.W. 1007, 91 Wis. 276, 30 L.R.A. 549, 51 Am.St. 
ep. - 
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SECTION 1.—ACQUISITION OF TITLE TO WILD 
ANIMALS 


Q. 1. A owned a ship, which he employed in the whaling indus- 
try. A boat’s crew from this ship pursued and struck a whale. 
The harpoon and the line attached to it remained in the whale, but 
did not remain fast to the boat. The boat’s crew continued in pur- 
suit. B likewise owned a ship, which he employed in the whaling 
industry. A boat’s crew from B’s ship, seeing the whale struck and 
the boat’s crew from A’s ship in pursuit, also pursued it, and killed 
it; the harpoon from B’s boat remaining in the whale and also 
fast to the boat. The sea was calm. About five minutes later, 
the boat’s crew from A’s ship came up, cut B’s line, and began to 
cut up the whale. ‘Who acquired title to the whale? 


A. In general, the first taker of a wild animal, who does 
some act of appropriation and reduces it to possession, acquires 
title. When possession has become effective and complete, the 
right of property is clear. Mere pursuit alone gives no title. 
Buster v. Newkirk, 20 Johns.(N.Y.) 75; Dapson-v. Daly, 153 
N.E. 454, 257 Mass. 195, 49 A.L.R. 1496, 1498 note. Possibly fresh 
pursuit, with a reasonable prospect of success, should give the 
pursuer a prior right to acquire property against interference 

749 . 
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by third persons. But the authorities seem to hold that the pursu- 
er must have subjected the animal to his control, so that capture is 
practically certain, to have any basis of action against others, 
who intercept and kill it. Pierson v. Post, 3 Caines (N.Y.) 175. 
2 Am.Dec. 264; Liesner v. Wanie, 145 N.W. 374, 156 Wis. 16, 50 
L.R.A.(N.S.) 703. Thus, where plaintiffs had mortally wounded a 
wolf and-were in vigorous pursuit, and would have had actual pos- 
session in a few moments, when defendant interfered and shot it, 
title was held to be in plaintiffs. It seems that, in the whale fish- 
ery, the American usage is that the first iron, whether attached 
to the boat or not, holds the whale. Swift v. Gifford, 2 Lowell, 
110, Fed.Cas. No. 13,696; Ghen v. Rich (D.C.) 8 F. 159. Fish 
in a net are reduced to possession, though there is still a pos 
sibility of their escape. State v. Shaw, 65 N.E. 875, 67 Ohio St 
157, 60 L.R.A. 481. ‘ 


Q. 2. B, a chance passer-by, finds a bear trap set by A on public 
land, but springs it, moves the trap a little way, and resets it. The 
next night a bear is caught in the trap. To whom does it belong? 


A. The ownership of wild animals may be acquired by occu- 
pancy, or the mere taking of possession. Physical seizure is not 
necessary; it is sufficient that the animal be brought within the 
captor’s control. B has converted A’s trap, and the capture was 
made by B, who was in the wrongful possession of the trap. A 
can no more claim the bear, because it was caught with his trap, 
than he could claim all game which B might shoot, if B stole or 
converted A’s rifle. A may, however, be entitled to recover con- 
sequential damages from B by reason of the trespass on his per- 
sonal property. See State v. State Journal Co., 106 N.W. 434, 
75 Neb. 275, 9 L.R.A.(N.S.) 174, 13 Ann.Cas. 254. The measure 
of damages, however, is not the value produced by the labor of 
the wrongdoer, but the detriment to the owner by the unauthor- 
ized use of his property. It might possibly be argued that B’s 
interference with the trap was not such a tangible and exclusive 
appropriation of the trap as to deprive A of possession, so that the 
capture could be said to be made by B rather than by A. 


Q.3. A imported two silver foxes from Canada for breeding 
purposes and kept them confined in a pen. One of them gnawed 
through the wall of the pen and escaped. Several days later it was 
shot and killed by B, while hunting in woods belonging to C, sit- 
uated about fifteen miles distant from the place of escape. A, B 
and C each claim the pelt: Who was entitled to it? 
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A. The common law recognized the title of one who captured 
and confined a wild animal so long as it continued in his actual 
possession. It further recognized his title in case the animal had 
become so domesticated that although roaming free from re- 
straint it was its custom to return to him. Unless this “animus 
revertendi”’ could be shown, however, the owner’s title was ex- 
tinguished upon the animal regaining its natural liberty. Accord- 
ing to this view, A had no claim to the pelt. Reese v. Hughes, 
109 So. 731, 144 Miss. 304, 306; Campbell v. Hedley, 39 Ont.L. 
Rep. 528; Mullett v. Bradley, 53 N.Y.S. 781, 24 Misc. 695. A 
contrary view has been taken by one court on the ground that 
the common-law rule was adopted before the time when large in- 
vestments were made in wild animal menageries and in the busi- 
ness of raising fur-bearing animals in captivity and that its ap- 
plication would be unfair to the owners of such enterprises. 
Stephens & Co. v. Albers, 256 P. 15, 81 Colo. 488, 52 A.L.R. 1056. 
See, also, Kesler v. Jones, 296 P. 773, 50 Idaho, 405. It has also 
been suggested that, since the captor is liable for injuries to oth- 
ers inflicted by the animal after its escape, his property rights 
should be regarded as still in existence. 12 Harv.Law Rev. 346. It 
is not apparent, however, that there is any relation between such 
liability and the title to the animal. 

Assuming that all of A’s rights in the fox had been extin- 
guished by reason of its escape, did the pelt belong to B, the 
hunter, or to C, the landowner? If B was a trespasser on C’s 
land, its pelt would be the property of C. Blades v. Higgs, 11 
HIG. °6213)-Schulte,v. Warren, 75 NE 783, 218° il. 108,. 122, 
13 L.RA.(N-S.) 745; Brown.v. Eckes\ (City, Ct. Yonkers) 160 
N.Y.S. 489, Ann.Cas.1917B, 981. But in many parts of the coun- 
try custom may give rise to a license to members of the public 
to wander, hunt, and fish at will on uninclosed, uncultivated tracts 
of land until the owners prohibit it. McKee v. Gratz, 43 S.Ct. 16, 
260 U.S. 127, 67 L.Ed. 167. If B had such a license here, he 
would be entitled to the pelt. 


Q.4. A placed a small pine box, intended as a beehive, in 
the crotch of a tree, in the woods on the land of B, on which “No 
Trespassing” signs were plainly posted. A visited the hive 
about twice a year, to ascertain whether any bees had hived in the 
box. Two years later, C went on the premises and took and carried 
away the hive, together with honey and a swarm of bees then in it, 
and appropriated them to his own use. Neither A nor C had any 
permission or license from B, the owner of the land, to place or 
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keep the hive in the tree, or enter on the land. After C had re- 
moved the contents, he replaced the hive in the tree. Did A ac- 
quire any property in the bees by hiving them, notwithstanding 
they were upon the land of another? He sues C for conversion of 
the hive and its contents. Can he recover? 


A. It has been held that in such a case A acquired no title to the 
bees or the honey, since he was a trespasser in placing the hive on 
B’s land. The illegal capture of a wild animal gives no title to 
support an action. Rexroth v. Coon, 23 A. 37, 15 R.I. 35, 2 Am. 
St.Rep. 863; James v. Wood, 19 A. 160, 82 Me. 173, 8 L.R.A. 448, 
Jones v. Metcalf, 119 A. 430, 96 Vt. 327; Blades v. Higgs, 11 H. 
L.C. 621. While it may well be that the title to the animal inures 
at once to the owner of the land as against the captor, it would 
seem that the possession of the hive was in A, and also the con- 
tents. This bare possession might well be considered a good title 
as against a later trespasser. 5 Harv.Law Rev. 404; Adams v. 
Burton, 43 Vt. 36. 

Note.—Compare the case of the finder, where A finds on B’s 
premises a ring, the existence or presence of which was not known 
to B; can A, if a trespasser, retain it against B? Against C, a. 
third party, who takes it from A’s possession? Barker v. Bates, 
13 Pick.(Mass.) 255, 23 Am.Dec. 678, 


SECTION 2.—RIGHTS OF FINDER OF LOST PROPERTY 


Q. 5. B, a gardener, found buried and concealed in the soil and 
underneath the surface of A’s land more than $1,200 in coins. 
The land was owned and occupied by A, who held it under a deed 
with the usual covenants of warranty, and had occupied it for 
many years. Did he acquire possession of these coins through his 
purchase and occupancy of the land, or was the finder entitled to 
the money, regardless of the ownership and occupancy of the land 
by A? 

(a) A employed B to repair an old icebox, in the wall of the 
house owned and occupied by A. In the course of his work, B 
found pushed between the zinc lining and the outer wall of the 
icebox a little bag containing $6C in gold and silver coins, and cur- 
rency to the amount of $140. A saw B make this find, and de- 
manded possession of the bag and its contents. Upon B’s refusal 
to surrender it, A sues to recover possession. What should be the 
result? 
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A. It is commonly said that, as between the finder and the own- 
er of the premises, right to possession should depend on whether 
the property is to be regarded as being in the possession of the 
owner of the premises at the time of its discovery. The coins 
would, at common law, have been classified as “treasure trove,” de; 
fined as gold or silver, in coin or bullion, found hidden in the earth 
or other private place, but not lying on the ground. While in 
England treasure trove is awarded to the king rather than to 
the finder, in this country no distinction seems generally to be 
made between treasure trove and lost property., Vickery v. Hard- 
in, 133 N.E. 922, 77 Ind.App. 558; Danielson v. Roberts, 74 P. 913, 
44 Or. 108, 65 L.R.A.526, 102 Am.St.Rep. 627;'17 R.C.L. 1200. 
See 15 Boston U.Law Rev. 656 (1935). 

It would seem, on principle, that the landowner’s general pow- 
er to control and his intent to exclude unauthorized interference, 
carries with it possession of everything lying on or under the land, 
except on premises to which the public is invited, like stores. 
South, etc., Water Co. v. Sharman, 2 Q.B.D. 44 (Eng.1896). 
Most American authority is contra, holding in favor of the finder 
as against the landowner in case of lost property, particularly 
treasure trove, and saying that the place of finding is immaterial. 
except as to property “mislaid.” In re Savarino (D.C.) 1 F. 
Supp. 331. But, if property has been mislaid on a chair or counter 
in a store, hotel, or street car, the one in possession of the premises 
is held the proper custodian, rather than some one who chances to 
discover it. Foulke v. New York Consol. R. Co., 127 N.E. 237, 
228 N.Y. 269,9 A.L.R. 1384, 1390, note; 9 Minn.Law Rev. 390; 6 
Minn.Law Rev. 527; 21 Mich.Law Rev. 664; 20 Columb.Law Rev. 
780; 10 Cornell Law Q. 255. 


Q.6. A purchased a bureau at auction, and later discovered a 
purse containing a large sum hidden in a secret drawer, which he at 
once appropriated. At the time of the sale, neither A, the purchas- 
er, nor B, the seller, knew that the bureau had anything in it. The 
purse belonged to C, who had placed it in the bureau and forgotten 
it years before. 

(a) Did the seller, B, have possession of the purse, and, if so, 
did he give it up to A, when he sold the bureau? 

(b) Was C still in possession when A found the purse, or did A 
obtain possession when he innocently bought the bureau? 

(c) Was A guilty of larceny by dishonestly misappropriating 
the purse from the possession of another? 
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A. (a) If B, the seller, had possession of the purse, he sur- 
rendered it when he turned the bureau over to A for all purposes. 

(b) C might be regarded as still in constructive possession, be- 
cause the rights of a possessor continue in the person who last ex- 
ercised dominion as owner over the property. White v. State, 47 
So. 192, 156 Ala. 111; Ellis v. Garrison (Tex.Civ.App.) 174 S.W. 
962: A might possibly be regarded as having possession as soon 
as he purchased, because the intent to exclude all from the con- 
tents was included in the general intent as to the bureau. Amer- 
ican cases, however, seem generally to require a more specific in- 
tent to give possession. Robinson v. State, 11 Tex.App. 403, 40 
Am.Rep. 790; Durfee v. Jones, 11 R.I. 588, 23 Am.Rep. 528. 

(c) Larceny is the crime of taking possession from another with 
intent to steal. For a person to be guilty of the theft of lost goods 
chere must have been an intent to steal at the time of the taking of 
possession. It is said that possession involves a certain power to 
control, and the intent to control, or at least exclude others. It isa 
disputed question how far knowledge of the existence of the article 
is necessary, and how far the intent to exclude must be directed to 
the specific thing. In an English case it was thought that A would 
be guilty of larceny if, when he purchased the bureau, he had no 
reason to believe that anything more than the bureau was sold 
to him. Merry v. Green, 7 Mees. & W. 623. If the bureau had been 
delivered to A for the special purpose of repair, if he opened any 
part and appropriated to his own use what he found, that would 
seem to be a felonious taking. Cartwright v. Green, 8 Ves. 405. 


Q.7. N, a maid, had been told that her employer, E, had lost a 
valuable diamond ring, but understood the ring had been lost down 
town. While cleaning rugs in the yard, N found a diamond ring, 
but did not recognize it as that of E. N wore the ring for a while 
and later sold it. E had at one time given the diamond in the ring 
to her minor son, H, but, because she thought it better not to let 
him have it till he got older, he returned it to her. . E had the stone 
reset for herself, and it had been in her possession till lost. N 
was indicted and convicted of larceny of a ring, the property of H. 
Can this conviction be sustained? Why? 


A. The conviction cannot be sustained, if the indictment is not 
supported by the evidence as to H being the true owner of the 
ring. Delivery is necessary to transfer title from E to H; but H 
need not retain possession after delivery. The bailment of the 
ring by H to E did not affect his title. Garrison v. Union Trust 
Co., 129 N.W. 691, 164 Mich. 345, 32 L.R.A.(N.S.) 219. The ques- 
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tion remains whether N, the finder, was properly convicted of 
larceny on this evidence. The important point is whether, at the 
time of finding, N had the guilty intent to misappropriate, and 
whether she believed that the owner could be found. If N reason- 
ably believed that the ring had been abandoned by the owner, her 
conversion would not be larceny. Rex v. Mortimer, [1908] 1 Cr. 
App.Rep. 20, 72. J.P. 349, 99 LT. 204. There can be no larceny 
at common law, unless the article was taken from the actual or con- 
structive possession of another, with the intent of depriving the 
owner thereof; the felonious intent to steal must concur with the 
taking. People v. Hoban, 88 N.E. 806, 240 Ill. 303, 22 L.R.A.(N. 
8.) 1133, 16 Ann.Cas. 226; Atkinson v. Birmingham, 116 A. 205, 44 
R.I. 123, 36 A.L.R. 366, “Larceny by finder of property ;” 64 Univ. 
Pa.Law Rev. 90. It does not clearly appear from the evidence 
that N had reason to believe that the owner could be found, or tha: 
she formed the intent to misappropriate the ring and take the entire 
dominion over it before she sold it. 


Q.8. A found X’s watch and lost it. B found it and later lost it. 
C then found it, and after advertising it five times'in a newspaper, 
and waiting 6 months, sold it to D. D pledged it with E as! security 
for $25. E repledged it with F as security for $50. What rights 
and remedies against F does D have? Or B? Or A? 


A. He who first discovers and takes possession of an article lost 
by the owner acquires a title good against all the world, except the 
owner or one having a prior possession. A therefore has a better 
title than B, and B has a better title than C. In the absence of stat- 
ute giving title to the finder who advertises for a certain time, C is 
guilty of conversion as against X, A and B, by selling to D. The 
finder is merely entitled to possession as quasi depositary holding 
for the owner. Even if D is a purchaser in good faith, he is also a 
converter against X, A, and B, and so likewise are By ands ak. 
is also a converter, as against D, by repledging for a greater 
amount than his own lien. D may therefore sue F in trover or re- 
plevin, but, if F is a bona fide pledgee, must probably tender $25, 
the amount of E’s lien. A and B may sue F in trover or replevin 
without tender, as D’s pledge is entirely void as against their prior 
possessory title. 


Clark y. Maloney, 3 Har.(Del.) 68. 
Anderson y. Gouldberg, 53 N.W. 6386, 51 Minn. 294, 
Agnew v. Baker, 204 Ill.App. 56. 
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SECTION 3.—TITLE BY ACCESSION 


Q.9. A is the owner of a vineyard, in which wine grapes are 
raised. B, a trespasser, with knowledge of A’s title, takes the 
grapes and manufactures wine from them, C, who has obtained 
judgment against A previous to the seizure of the grapes by B, is- 
sues execution upon his judgment against A, and the sheriff, under 
‘C’s instructions, levies upon and sells the wine, which is bought in 
by C at the sheriff’s sale. B brings trover against C. Can he re- 
cover? 

(a) Suppose B had taken the grapes innocently, in the belief that 
they were his; would the decision be the same? 


A. C, under the execution sale, has succeeded to whatever title 
A has to the wine which has been made from his grapes by B. 
It is generally held that the willful trespasser or converter, B, can 
acquire no title by accession, no matter how greatly he may 
change the species or increase the value of the materials. B there- 
fore cannot recover against C, either in replevin or trover. Sils- 
bury v. McCoon, 3 N.Y. 379, 53 Am.Dec. 307. It has even been held 
that A, the true owner, could recover the full value of his improved 
property against an innocent purchaser from a willful trespasser. 
E. E. Bolles Wooden-Ware Co. v. U. S., 1 S.Ct. 398, 106 U.S. 432, 
27 L.Ed. 230; 18 Harv.Law Rev. 305; Union Naval Stores Co. v. 
U. S., 240 U.S. 284, 36 S.Ct. 308, 60 L.Ed. 644. Contra: Lake 
Shore & M. S. Ry. Co. v. Hutchins, 32 Ohio St. 571, 30 Am.Rep. 
629; Wright v. E. E. Bolles Wooden Ware Co., 6 N.W. 508, 50 
Wis. 167. 

(a) The older authorities make change of species (specification) 
the test of ownership, where a converter innocently makes improve- 
ments upon the materials of another. Thus, if grain be made into 
malt, wheat into bread, milk into cheese, or grapes into wine, it 
cannot be reclaimed. The more modern cases attach less im- 
portance to the extent of physical alteration than to the increase 
of value. It has been said that the increase must be so great as “to 
render the injustice of permitting its appropriation by the original 
owner so gross and palpable as to be apparent at first blush.” 
Isle Royal Mining Co. v. Hertin, 37 Mich. 332, 26 Am.Rep. 520. 
Just what proportion of value must be added by the innocent con- 
verter to give him title to the articles does not seem to have 
been reduced to any principle, except by statute in a few states. 
Civ.Code Cal. §§ 1025-1030; Rev.Codes Mont. § 1414; Wetherbee 
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v. Green, 22 Mich. 311, 7 Am.Rep. 653; 22 Columb.Law Rev. 
103. 


Q.10. X, believing in good faith that he had authority to do so, 
cut timber on A’s land and manufactured it into sash, doors, and 
cabinet work. The timber was worth $60 when cut, but when thus 
manufactured it was worth $850. A sues to recover possession of 
the manufactured products. Can A recover? Why? 


A. Under the old “change in species” test, it is not clear wheth 
er the owner of the timber would be allowed to recover the articles 
into which the timber had been formed. As pointed out in the case 
of Silsbury v. McCoon, 3 N.Y. 379, 53 Am.Dec. 307, there is great 
confusion as to what constitutes a change of species or identity. 
However, the justification, if any, for such a test would seem to 
be that it might determine whether the original owner’s property 
could fairly be regarded as still in existence (so that it could be 
returned to him) or whether it had been consumed in the making 
of a new and different article. On any such basis, the change from 
standing timber to the articles manufactured from the finished lum. 
ber should be sufficient to prevent A recovering possession. 

The modern cases, however, place more weight on the matter 
of relative values of the article before and after improvement 
than on any change of species or identity. As to just how great 
the increase in value must be to preclude specific recovery by 
the owner, the cases are by no means in accord. While a ratio 
of twenty-eight to one has been held sufficient, one of slightly more 
than six to one has been held insufficient. Eaton v. Langley, 47 S. 
W. 123, 65 Ark. 448, 42 L.R.A. 474, noted in 12 Harv.Law Rev. 348. 
In Texas, a ratio of three to one has been held sufficient. Wern- 
er Stave Co. v. Pickering, 119 S.W. 333, 55 Tex.Civ.App. 632. ‘In 
another decision in the same state the court said, by way of dictum, — 
that if the value of the improvements exceeds, or even substantial- 
ly approaches, the value of the article in its condition when taken, 
title passes to the innocent improver. Ochoa v. Rogers (Tex.Civ. 
App.) 234 S.W. 693. There would seem to be no sufficient rea- 
son to make the rule preventing forfeiture of the value contributed. 
by innocent improver dependent on the relative value of the im- 
provement. While the relative values may well be allowed to de- 
termine which party is to have the title, the innocent improver 
should be compensated for the value which he has added, what- 
ever may be the proportion between that and the original value 
This is the rule of the California Civil Code, §§ 1025-1030, which 
are based on similar provisions in the French Civil Code. A 
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similar view was expressed by the court by way of dictum in the 
case of Trustees of Dartmouth College v. International Paper Co. 
(C.C.) 132 F. 92, at page 97. The prevailing rule independent of 
statute, however, gives no protection to the innocent improver in 
cases where the relative value of the improvement is not consid- 
ered sufficient to give him title to the article. Eaton v. Langley, 
47 S.W. 123, 65 Ark. 448, 42 L.R.A. 474. 


Q.11. (a) D had taken stone for houses, which he built for third 
parties from land owned by P, without P’s consent. State, in their 
historical order of development, each form of action in which P 
could sue D at common law, and the gist of each action. 

(b) Suppose D was, when he took the stone, and still is, in pos- 
session of, and claiming title to, P’s land; what difference would it 
make in your answer to (a)? 


A. (a) P could bring an action of trespass quare clausum fregit 
(5 Minn.Law Rev. 155), in which he could recover the damage 
done to the real estate; that is, the diminution in the value of the 
real estate caused by the removal of the stone from the land. P 
may bring trespass de bonis asportatis, in which he will recover for 
the loss of the stone as a chattel wrongfully taken from his posses- 
sion. P may bring trover, a form of trespass on the case, in which 
he will recover the value of the stone as personal property at the 
time and place of conversion; that is, after severance. Warner v. 
Abbey, 112 Mass. 355; Trustees of Dartmouth College v. Interna- 
tional Paper Co. (C.C.) 132 F.92. P cannot bring replevin, because 
the stone has become real property by being annexed to land, as 
part of houses built by D. P may waive the trespass, and sue on 
implied contract for the value of the stone in place or for money 
had and received, if D has transformed the stone severed into mon- 
ey if the title to the land is not in dispute. Downs v. Finnegan, 
59 N.W. 981, 58 Minn. 112, 49 Am.St.Rep. 488; Fordson Coal Co. 
v. Kentucky River Coal Corporation (C.C.A.) 69 F.2d) -1sise 1s 
Texas Law Rev. 368. 


(b) It is generally held that trespass or trover cannot be main- 
tained for things severed from the land while in the adverse pos- 
session of the defendant. P must first resort to ejectment, or other 
remedy to recover possession of the land. Arizona Commercial 
Mining Co. v. Iron Cap Copper Co., 128 N.E. 4, 236 Mass. 185, 
Bethea v. Jeffres, 189 S.W. 666, 126 Ark. 194, L.R.A.1918A, 549, 
The normal remedy, after ejectment, is trespass for mesne profits; 
but some cases allow trover against the adverse possessor, or even 
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® 
against a bona fide purchaser. See 5 Minn.Law Rev. 155; 8 Cal. 
Law Rev. 247, 


SECTION 4——CONFUSION OF GOODS 


Q. 12. A and B own adjoining wood lots. The timber standing 
on A’s was worth $1,000; that on B’s lot was worth $2,000. B cut 
all the timber on both lots. In cutting half of A’s timber, B. was 
conscious that he was trespassing; in cutting the other half, he 
was not so conscious. The timber was doubled in value by being 
cut. It was of similar quality, and was mixed together, so that 
it was not possible to say which was from A’s land, and which 
was from B’s land. B converted the timber into shingles, which 
were worth $12,000. B sold $2,000 worth of the shingles to C, who 
believed B had a right to sell them, and paid B for them. What 
are the remedies of A at the different stages of the case? 


A. By the modern and better rule, the wrongful intermixer only 
forfeits his contribution to the mass when the goods are not ap- 
portionable because of the different qualities, or because the 
wrongdoer cannot prove what is his proportion. B is therefore a 
tenant in common with A as to two-thirds of the mass of logs. 
Some courts might hold that B forfeited his entire contribution, 
where he was guilty of fraudulent confusion of any part of A’s 
logs. St. Paul Boom Co. v. Kemp, 103 N.W. 259, 125 Wis. 138; 
Ayre? v. Flixson, 98° P./515; 53 Or19, 133° Am-St.Rep./ 819, ‘Ann. 
Cas.1913E, 659. See 12 Boston U.Law Rev. 89. 

When B converted the timber into shingles, worth twice as 
much as the timber, he has increased the value four times over that 
of the standing trees; but there has probably been neither a change 
of species nor a sufficient increase in relative values to give B 
title by accession, even if he had been acting in good faith. A may 
therefore reclaim his proportion (one-third) of the shingles from B 
in its enhanced condition, either by self-help or by replevin. If an 
action of trover is brought, A cannot recover for the half of the 
timber cut in good faith, except for its value at the time of conver- 
sion. Trustees of Dartmouth College v. International Paper Co. 
(C.C.) 132 F. 92; Eaton:v. Langley, 47 S.W. 123, 65 Ark. 448, 
42 L.R.A. 474. When B sold C $2,000 worth of shingles out of the 
mass of $12,000 worth, he sold less than his share of the mass, 
which may be regarded as a severance of his share. Therefore C 
should not be liable to A, unless under the strict rule, by which B 
lost all interest in the mass. If so, the innocent purchaser from 
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s 
the wrongful taker should be liable only for the value of the 
materials at the time of the original taking from B. But there 
is some authority contra. 


Q.13. A cut 1,000 logs on B’s land by mistake. Soon after the 
cutting was done, A discovered that he had trespassed upon B’s 
land. Nevertheless, A placed his mark upon the logs, which were 
very fine ones, and mingled them with 1,000 logs of his own (of a 
lower average grade) beyond pessibility of identification, and float- 
ed the whole mass down the river. B seized possession of the en- 
tire mass of logs, and sold half of them to C. What are A’s rights 
against B and C? ~ 


A. Since A has willfully marked B’s logs like his own, and 
wrongfully mixed them with his logs, so that they cannot be dis- 
tinguished, he cannot maintain replevin for a proportional part of 
the whole number against B, nor against C, his vendee. Dilling- 
ham v. Smith, 30 Me. 370, 383; Arpin v. Burch, 32 N.W. 681, 68 
Wis. 619; Hesseltine v. Stockwell, 30 Me. 237, 50 Am.Dec. 627. 
By the strictest rule, the willful confuser forfeits his contribution, 
regardless of the possibility of apportionment. But, according to a 
more reasonable doctrine, the forfeiture occurs only where the 
contribution of the wrongdoer is inferior in quality. Jenkins v. 
Steanka, 19 Wis. 126, 188 Am.Dec. 675. Even here there seems no 
sufficient ground to refuse the wrongdoer a minimum, if he can 
show the value he contributed to the mass. The rule of forfeiture 
awards the innocent party redress beyond his loss, and imposes on 
the wrongdoer an arbitrary penalty. See. St. Paul Boom Co. v. 
Kemp, 103 N.W. 259, 125 Wis. 138. It is admitted (by many au- 
thorities) that there should be no forfeiture, if the articles con- 
fused were of equal values, even if the confusion were fraudulent- 
ly made. 23 Columb.Law Rev. 235; 2 Minn.Law Rev. 224; Page 
v. Jones, 190 P. 541, 26 N.M. 195, 10 A.L.R. 761; Claflin v. Con- 
tinental Jersey Works, 11 S.E. 721, 85 Ga. 27. In this case, if A has 
any right to recover any logs or their value, to the extent which he 
can prove the value of the mass exceeds the value of B’s 1,000 logs, 
it should be against B, rather than C, who presumably acquired 
title to B’s share. Stone v. Quaal, 29 N.W. 326, 36 Minn. 46. 


Q. 14. A, thinking he was on his own land, cut 25 logs on the 
land of B, and hauled them to a millpond on his own land. A few 
days later A, knowing he was trespassing, cut 25 logs on the land 
of C, and put them in the same pond, They became intermingled 
with and indistinguishable from the logs cut from B’s land. The 
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logs were of approximately equal value. B, not knowing how 
many of the logs were cut on his land, seized and carried off the 50 
logs. What rights, if any, has A against B, either before or after 
demand? 


A. B, the innocent owner of one-half the logs confused, was not 
entitled to seize the entire mass, because the logs were of approxi- 
mately equal value, and because as to him A was not a willful tres- 
passer. See Hesseltine v. Stockwell, 30 Me. 237, 50 Am.Dec. 627. 
C would have had a right to possession of the entire mass as against 
A, if the confusion had lowered the average quality. Ryder v. Hath- 
away, 21 Pick.(Mass.) 298; 13 Col.Law Rev. 630. A had acquired 
possession of the mass of the logs, and therefore should be entitled 
to recover 25 logs from B in replevin, or the value of 25 logs from 
B in trespass or trover, although he will be accountable for what 
he recovers to C, the true owner, who has now become tenant in 
common with B by A’s act. Bare possession is a good title against 
all the world, except the true owner, at least as far as recovery 
of possession is concerned. The rule by which a wrongful posses- 
sor is allowed to sue and recover the value in damages if the true 
owner is known has been vigorously criticized. Barwick v. Bar- 
_ wick, 33 N.C. 80. A demand is not necessary by the plaintiff, un- 
less the defendant became lawfully possessed of the entire mass. 
It might be argued that, if B cannot ascertain how many of the 
logs were cut on his land, he should be justified in retaking pos- 
session of the mass, and put the burden of proving his contribu- , 
tion upon A who caused the confusion. If so, B would not be 
liable, until A had pointed out his proportion of the mass and de- 
manded it. See Bryant v. Ware, 30 Me. 295; Smith v. Morrill, 50 
Me. 566; Wright v. Ellwood (C.C.) 128 F. 462. 


SECTION 5.—TITLE BY ADVERSE POSSESSION 


Q. 15. B stole A’s watch. A few days later he sold it to C; who 
believed that B was the owner. C used it openly for six years, and 
then sold it to D. A statute provides that no action shall be 
brought for the recovery of personal property, or for damages for 
its taking or detention, more than five years after the cause of ac- 
tion arises. May A now maintain an action against D? 


A. No. C has held possession openly and adversely for over five 
years, the period of limitation on actions for the recovery of pos- 
session and-also for damages for its taking or detention. B, the 
thief, merely by concealing the property for five or six years, could 
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not have acquired title or immunity from suit. Gatlin v. Vaut, 91 
S.W. 38, 6 Ind.T. 254. But C has held under claim of right, openly 
and continuously for the five-year period, and his title is quieted. 
He can therefore dispose of the property to D, who takes free and 
clear of any claim by A. The statute in terms only. limits the 
bringing of actions, but where al! remedies are taken away the title 
of A is deemed extinguished. A purchaser from one against whom 
all remedy is barred is entitled to stand in as good a position as 
the seller. Chapin v. Freeland, 8 N.E. 128, 142 Mass. 383, 56 Am. - 
Cal. 701; Shelby v. Shaner, 115 P7785, 28 Oki. 605, 34, E.RA.CN: 
8.) 621; “Title by Adverse Possession,” 32 Harv.Law Rev. 135. 
The English rule, however, seems to be contra. Miller v. Dell 
[1891] 1 O.B. 468. 


Q. 16. By statute it was provided that “actions of replevin and 
all other actions for taking, deteining or injuring goods or chattels 
shall be commenced within six years next after the cause of ac- 
tion accrues, and not afterwards.” A owned a ring, which he lost, 
and which B found in 1900. B kept the ring for the owner up to 
1903, when he sold it to C, who believed that it was B’s ring. 
C wore the ring at all times until 1907, when he sold it to D, who 
believed that it was C’s ring. D wore the ring at all times until 
1910, when he sold it to E, who recognized it as the ring which A 
had lost, and who knew that A had never sold or abandoned his 
rights in it. Did C acquire title to the ring when he purchased it? 
Did D acquire title to the ring when he purchased it? Did E ac- 
quire title to the ring when he purchased it? 


A. C did not acquire title when he purchased the ring from B, 
the finder in 1903, but he commenced an adverse possession. D 
_ did not acquire a good, indefeasible title when he purchased from 
C, but he succeeded to C’s possessory title. This title is quieted 
against A’s right in 1909, when six years of adverse holding were 
completed. E acquired this title in 1910, when he purchased from 
D, and his recognition of the ring as the one A had lost cannot 
revive A’s title. 

Possession, to be deemed adverse, must be under claim of title. 
Until B sold the ring to C, he held for the owner and in subordina- 
tion to him. Mere possession, though continued six or more years, 
would not divest the owner A of his property. 

It might be argued that D’s purchase in 1907 was a new conver- 
sion, and that A’s right of action for damages against him is not 
‘barred. But, to follow the analogy of the adverse possession of 
land, the time of the several converters in privity with each other 
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may be “tacked” or added together to make up the limitation peri- 
od. When the right to recover the article itself is barred, all rights 
of action for damages should also be held extinguished. This is 
sometimes expressed by the fiction of relation back. The truth is 
that, after the open exercise of ownership under claim of title for 
the statutory period, no one may disturb or question it. 


Lightfoot v. Davis, 91 N.B. 582, 198 N.Y. 261, 29 L.R.A.(N.S.) 119, 189 Am. A 


St.Rep. 817, 19 Ann.Cas. 747. 
13 CalLaw Rev. 256; 14 Cal.Law Rey. 218. 


SECTION 6.—SATISFACTION OF JUDGMENT FOR 
VALUE ; 


Q.17. B wrongfully transferred A’s chattel to C. C sold to D, 
an innocent purchaser. A then sued C for conversion and recovered 
judgment against C for the value of the chattel but the judgment 
was not satisfied. A now sues to recover possession of the goods 
from D. Can he do so? 


A. This state of facts presents the question whether judgment 
for conversion passes title until satisfaction. More analytically 
stated the problem is whether a plaintiff, after having recovered judg- 
ment for conversion, has a cause of action against a transferee of 
the judgment-defendant who took prior to the rendition of the 
judgment. The prevailing present-day judicial view seems to be 
that “it is-the satisfaction of the judgment, and not the mere ob- 
taining thereof, that by law divests the original owner of his title.” 
Decker & Sons v. Milwaukee Cold Storage Co., 180 N.W. 256, 173 
Wis. 87, 14 A.L.R. 416. By this test, therefore, D would still be 
liable to A in any appropriate form of action which would have 
been available to A prior to his action against C. Miller v. Hyde, 
37 N.E. 760, 161 Mass. 472, 25 L.R.A. 42, 42 Am.St.Rep. 424. It 
has been suggested, however, that because of the doctrine of res 
judicata or the rule against double vexation, the judgment against 
the first converter is a bar to any further suit against him, either 
for conversion or to recover possession; and also that a transferee 
of such judgment-defendant subsequent to the rendering of the 
judgment is entitled to the same immunity against further suits as 
his transferor. 30 Yale Law J. 724; Ames, Lectures on Legal 
History, 207-209, 3 Harv. Law Rev. 326-328; Select Essays in 
Anglo-American Legal History, vol. III, pp. 578-580. According to 
this theory, if A had sued C for conversion while C was in posses- 
sion and had recovered judgment against him, C would have had 
a defense to a subsequent action by A to recover possession and, 
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by transferring the chattel to D subsequently to the judgment, 
would have clothed D with the same defense. Where, as here, 
however, A sued C and recovered judgment against him after C had 
sold to D, A had two independent causes of action for conversion 
against C and D, respectively, and recovery of judgment against 
C did not affect his right later to sue and recover judgment against 
bE: , 

Vigorous objection has been taken, however, to the thesis that a 
transferee subsequent to the judgment for conversion against the 
transferor is immune to an action to recover possession. 78 U.Pa. 
Law Rev. 490. It is also contended that the judgment for conver- 
sion is no bar to an action to recover possession against the same 
defendant, since the object of the two actions is different. Nicker- 
son v. California Stage Co., 10 Cal. 520. However, Hatch v. Cod- 
dington, 19 N.W. 393, 32 Minn. 92, which is contra, seems to be 
the preferable decision on this point. The substantial part of the 
two causes of action is the same, and the fact that the object of 
one is damages and of the other is specific restitution would seem 
to be immaterial when the question is as to the effect of the pre- 
vious judgment as a bar. However, whether the bar of the earlier 
judgment, which may be available as a defense to the transferor in 
the event of a later action against him, is equally available to his 
transferee, seems more doubtful. Does not the doctrine that a 
judgment binds and inures to the benefit of the parties thereto and 
their privies, mean, as applied to this situation, simply that as to 
the transferee the judgment for conversion against his transferor 
is a conclusive adjudication of the plaintiff’s title or right to pos- 
session of the chattel? By this theory, the judgment for conver- 
sion against the transferor would not be a bar to an action either 
for conversion or to recover possession against one who became a 
transferee after such judgment. 


SECTION 7._TRANSFER OF TITLE BY GIFT 


Q. 18. A was about to commit suicide, indorsed a valuable certifi- 
cate of stock, sealed it in an envelope, directed to B, a friend with 
whom he was living, placed it in an envelope, together with a let- 
ter to the friend, upon a table beside his bed, and then shot himself. 
The friend rushed in from his room in another part of the house, 
and found the letter; but the dying man, without referring to the 
gift, passed into a comatose state from which he never rallied. 
Was this a valid gift? 
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_ A. No. There had been no delivery of the stock certificate in 
spite of the fact that B picked up the envelope before the donor 
died, after he became unconscious. The Oregon court said: “There © 
must be a parting with dominion over the subject-matter of the 
gift, with the present design that the title shall pass out of the 
donor to the donee.” Placing the addressed envelope on the table, 
' where it was still under the hand of the donor, was not a delivery, 
and he never made one. Liebe v. Battmann, 54 P. 179, 33 Or. 241, 
72 Am.St.Rep. 705; 12 Harv.Law Rev. 349; Jones v. Crisp, 109 
Md. 30, 71 A. 515. There was no delivery by the act of A, because 
he never relinquished possession. There was no delivery by rea- 
son of the donee’s subsequently finding and appropriating the let- 
ter and note because this was done without the donor’s consent: 
If A had: mailed the letter before his death, no doubt this would 
have been sufficient. 

An imperfect gift, for lack of delivery, will not be upheld as a 
declaration of trust unless there is evidence of an intention to cre- 
ate a trust. Weil v. Commissioner of Internal Revenue (C.C.A.5) 
82 F.(2d) 561; note, 34 Mich.Law Rev. 429. 

It has been held that a gift causa mortis is invalid, when made 
in contemplation of suicide; but this seems unsound, as the donee 
does not participate in the wrong or illegality. In re Dudman. 
[1925] 1 Ch. 553. See 36 Harv.Law Rev. 483; 24 Yale Law J. 164: 
Bainbridge v. Hoes, 149 N.Y.S. 20, 163 App.Div. 870; 24 Mich.Law 
Rev. 197; In re Van Wormer’s Estate, 238 N.W. 210, 255 Mich. 
399; 30 Mich.Law Rev. 626. 


Q. 19. The decedent was in a hospital suffering from pneumonia. 
During the evening of January 7, while his friend X and one of the 
staff physicians were standing by decedent’s bed, he attempted to 
get out of bed saying that he wanted to get his clothes and give 
his savings bank book to his friend X; that he was afraid he was 
going to die and that in case he did he wanted X to have the bank 
book. The physician, desiring not to worry him, assured him that 
he was not going to die. X, however, expressed a wish to get the 
bank book at that time. The physician told him that he could not 
have it that evening as it was in the cashier’s office down stairs, 
which was closed for the day, but if he would come around the 
next day the physician would see that the book was delivered to 
him. All this was said in the presence and hearing of the decedent. 
The latter died the following day, January 8, and on the morning 
of January 9, X returned to the hospital and the physician took him 
to the cashier’s office and the bank book was handed over to him. 
The rules of the bank required that a transfer of the account could 
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be made only on presentation of both the book and a written order 
from the depositor. The decedent left no will and his heirs and X 
both claim the money. Was X entitled to it? 


A. Delivery of a deposit book in a commercial bank, which is 
merely evidence of, or a receipt for, deposits therein, will not effect 
a gift of the account. Brophy v. Haeberle, 221 N.Y.S. 698, 220 App. 
Div. 511. A gift of a savings bank account, however, may be made 
by delivery of the deposit book to the donee. Stevens v. Provident 
Institution for Savings in Town of Boston, 115 N.E. 404, 226 Mass. 
138; 5 N.Y.Law Rev. 404. Presentation of the deposit book by the 
depositor being necessary to withdrawal of the money, delivery of 
the book is looked upon.as having similar effect as delivery of the 
key to the place where the subject-matter of the gift is kept. Even 
though the rules of the savings bank, which may be a part of the 
contract between the bank and the depositor, require the presenta- 
tion of a written order signed by the depositor, before the trans- 
feree is entitled to the money, the absence of such a writing has 
been held not to invalidate the gift. Ridden v. Thrall, 26 N.E. 627, 
125 N.Y. 572, 11 L.R.A. 684, 21 Am.St.Rep. 758; Van Wagenen v. 
Bonnot, 65 A. 239, 72 N.J.Eq. 143, 154; 12 Boston U.Law Rev. 
711. Contra: In re Grigonis’s Estate, 160 A. 706, 307 Pa. 183. 


Since the bank book was not actually surrendered to X until aft- 
er the decedent’s death, the gift would fail unless an earlier effec- 
tive delivery can be found. When a bailee has been notified by the 
bailor of the gift and promises the donee that he will hold the arti- 
cle for him, a constructive delivery may be said to have taken place. 
6 Law Q. Rev. 446, 449; 21 Ill.Law Rev. at pp. 603, 604. If the 
cashier, instead of the physician, had agreed to keep the bank book 
for X, the latter’s claim would be stronger, but since both cashier 
and physician were employees of the hospital, the physician may 
have had authority to promise on its behalf with regard to the hold- 
ing of the bank book. It seems doubtful, however, whether the 
promise on behalf of the hospital to deliver the bank book to X the 
next day was, under the particular circumstances, equivalent to an 
acknowledgment that in the meantime the hospital was holding the 
book for X. There was no direct statement by the donor that he 
gave, or had given, X the bank book and wished the hospital to 
hold it for X or turn it over to X. The donor may simply have in- 
tended that the hospital act as agent of the donor the next day in 
delivering the book to the donee: However, in an actual case the 
court upheld the gift. Pushcash v. Dry Dock Sav. Inst., 251 N.Y. 
S. 184, 140 Misc. 579; 11 Boston U.Law Rev. 597. 
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Q. 20. A, intending to make a gift to his daughter, B, during his 
last illness, three days before his death, drew his check on a trust 
company for $20,000 to B’s order and delivered the check to her. 
She deposited the check in the C Bank, which collected it two days 
after her father’s death from the trust company on which it was 
drawn, and paid the proceeds to her. The father supposed that the 
delivery of the check would accomplish his intention, and no 
change of intention was indicated prior to his death. X, the ad- 
ministrator of the father’s estate, now sues to compel B to restore 
the $20,000 to the estate. 


A. The donor’s check, delivered to the payee as a gift, and not 
accepted or paid by the bank before the drawer’s death, is not a 
valid gift. There is no transfer or assignment of the chose in ac- 
tion or claim of the depositor against the bank, by the weight of 
authority. Edwards v. Guaranty Trust & Savings Bank, 190 P. 57, 
47 Cal.App. 86; Foxworthy v. Adams, 124 S.W. 381, 136 Ky. 403, 
27 L.R.A. (N.S.) 308, Ann.Cas.1912A, 327; Burrows v. Burrows, 
137 N.E. 923, 240 Mass. 485, 20 A.L.R. 174; In re Swinburne, 
(1926) 1 Ch. 38. Under this rule, B would have had no right ei- 
ther to compel the trust company on which the check was drawn 
to pay it after the death of the donor-drawer, or to require the lat- 
ter’s administrator to complete the gift. It does not necessarily 
follow, however, that when the check had been paid, the adminis- 
trator could compel the payee to restore the money which she had 
received in exact accordance with the decedent’s intention. See 25 
Yale Law J. 143. 

A vigorous minority of courts holds that the donor’s own check, 
particularly where it is for the entire amount of the deposit, will be 
regarded as a valid assignment of the fund and effective as a gift 
of a chose in action or claim against the bank. See 8 Minn.Law 
Rev. 546, on effect of the Negotiable Instruments Law on transfer 
of donor’s check as gift. The gratuitous assignment of a note or 
check received for value from some third party is clearly a good 
gift. Parker v. Mott, 107 S.E. 500, 181 N.C. 435, 25 A.L.R. 637. If 
the bank assents to the transfer at the request of the depositor, this 
is a valid gift of the deposit. Ogdon v. Washington Nat. Bank, 145 
N.E. 514, 82 Ind.App. 187; 9 Minn.Law Rev. 484; 14 N.Car.Law 

4 


Rev. 129. 


Q. 21. F delivered to C an envelope containing a certificate of 
stock in the X Corporation, with an assignment to P indorsed upon 
it, with directions in writing to C to deliver the certificate to P 
“only in case of my death.” After F’s death, C delivered the cer- 
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tificate to P. The administrator of F sues P to recover the stock 
or its value. What decision? 


A. P has acquired title to the stock by gift. The donor, it may 
be found, intended the gift to take effect at once, but the beneficial 
enjoyment was postponed until his death. It is similar to a case 
where a deed of real estate is deposited with a third party, to be 
delivered to the grantee after the death of the grantor. The diff- 
cult question is whether the evidence shows an absolute delivery, 
or whether the donor has retained dominion and control over the 
title. See Noble v. Garden, 79 P. 883, 146 Cal. 225, 2 Ann.Cas. 1001. 
The reservation of a life interest, such as dividends on the stock, 
will not show such a failure to relinquish control as to defeat the 


transaction as a present gift, or render it testamentary. A gift of 


personal property, to be effective, must take effect at once, and be 
irrevocable. . 
Innes v. Potter, 153 N.W. 604, 130 Minn. 320, 3 A.L.R. 896. t 


20 Col.Law Rev. 196. 
In re Valentine’s Hstate, 204 N.Y.S. 284, 122 Mise. 486. 


Q.21a. A gives B a sealed envelope containing two Liberty 
Bonds, placing C’s name thereon, and telling B to give it to C upon 
his death. When A dies, two years later, C claims the bonds. Is 
he entitled to receive them? Why? 


A. Yes. See Question 21, supra. 


Q. 22. A, the owner of certain bonds, which were in the hands 
of his nephew, B, as custodian, wrote a letter to B, saying: “I de- 
sire that the three $1,000 bonds be transferred to you.” B wrote, 
accepting the gift. Was the letter of A sufficient to transfer title 
to B? 


A. Yes; in a gift inter vivos. The bonds were already in B’s 
possession, and no further delivery to B was necessary. Northern 
Trust Co. v. Swartz, 141 N.E. 433, 309 Ill. 586. A deed of gift 
passes title without actual delivery, because it declares the donor’s 
intention in a binding form. In re Reh’s Estate, 162 N.W. 978, 196 
Mich. 210. But see Allen-West Commission Co. v. Grumbles (C. 
C.A.) 129 F. 287. A writing not under seal has occasionally been 
held sufficient to transfer a chose in action and should clearly be 
effective where the document which evidences the ‘claim is already 
in the hands of the donee. See 33 Yale Law J. 662; Burkett v. 
Doty, 167 P. 518, 176 Cal. 89; Goldsworthy v. Johnson, 204 P. 505, 
45 Nev. 355; 6 Minn.Law Rev. 595. It has been held, however, 
that a gift, causa mortis, to be good must be accompanied by a 
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present delivery, and that a previous and continuing possession, 
confirmed by words of gift, is not sufficient, on the ground that 
gifts causa mortis are not to be encouraged. Drew v. Hagerty, 17 
A. 63, 81 Me. 231, 3 L.R.A. 230, 10 Am.St.Rep. 255. The weight of 
authority, however, is probably against this distinction, existing 
possession in the donee dispensing with the necessity of delivery 
both in gifts inter vivos and causa mortis. 21 Ill.Law Rev. 368-371. 
It also has been held that a gift causa mortis cannot be effected by 
deed alone, without delivery of the gift. McGrath v. Reynolds, 116 
Mass. 566; Knight v. Tripp, 54 P. 267, 121 Cal. 674. Contra: Meach 
v. Meach, 24 Vt. 591; and see, also, P. Mechem, 21 IIl.Law Rev. 
568, 573-575. 


Q. 23. E had money and bonds in a small metal box. He deliv- 
ered the box to P, stating that he was about to go to the hospital 
for a serious operation, and, if he did not return, he gave P the box 
and its contents. E underwent a successful operation, but he died 
suddenly of a disease other than that for which the operation was 
performed. Is P entitled to the money and bonds? 


A. Yes; the gift was causa mortis, and was consummated by the 
delivery of the box and its contents. The gift was not rendered in- 
valid by the fact that the donor did not die of the disease from 
which he apprehended death. Wilkes v. Allington, [1931] 2 Ch. 
104; 4 Camb.Law J. 378. A gift causa mortis is recognized, where 
death is anticipated from immediately impending disease or peril. 
The theory is that it enables the donor to make a disposition in 
circumstances which render the making of a will impracticable, and 
at the same time regain the title in case he survives. There is some 
conflict whether title passes at once upon delivery, subject to be 
defeated by the donor’s recovery or revocation, or whether it vests 
only at his death. It is not necessary that the gift be made in ex- 
tremis, when there is no opportunity to make a will; but it must 
be made while the donor is in contemplation of death from present 
illness or impending peril. The principal distinctions between 
gifts causa mortis and those inter vivos are that thé former are 
made in contemplation of death from present illness or some im- 
mediate peril, and are revocable by the donor, and revoked by his 
recovery or escape. Ridden v. Thrall, 26 INE O27, 1 ZORN TY cose, 
11 L.R.A. 684, 21 Am.St.Rep. 758; 36 Harv.Law Rev. 483; 27 
Yale Law J. 646. 

If the donee redelivers the goods to the donor for safe custody, 
the gift does not end. In re Hawkins, Watts v. Nash, [1924] 2 
Ch. 47; 2 Cambridge Law J. 237. 

BAL.PRoB.LAw (2D Ep.)—49 
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Q.24. B owned a strong box, in which he kept his money and se- 
curities. Both he and his wife, F, had keys to this box, both hav- 
ing equally free access to it. One day B, when feeble, but still able 
to walk into the next room, where the box was kept, delivered his 
key to F and said: “Fanny, I want you to take this key, and to 
have everything in my strong box.” B died three days later, nei- 
ther he nor F having done anything further with reference to the 
strong box. X was subsequently appointed B’s administrator, and 
demanded the surrender of the box from F. Must she surrender it? 

(a) A father, desiring to make his daughter, B, a present, bought 
$2,000 worth of bonds, but at her request left them in his safe de- 
posit box at the bank, and remitted the interest to her. On his 
deathbed he handed her the key to the deposit box. The executor 
now claims there was no valid gift. Who is entitled? 


A. Courts generally hold that symbolic or constructive delivery 
is sufficient, where actual delivery is not possible. Constructive 
delivery expresses the intent to transfer dominion by means of a 
symbol. Courts have become more liberal in dealing with symbolic 
delivery. 20 Col.Law Rev. 196; 24 Col.Law Rev. 545, 767; Hille- 
brant v. Brewer, 6 Tex. 45, 55 Am.Dec. 757; Devol v. Dye, 24 N.E. 
246, 123 Ind. 321, 7 L.R.A. 439. But many courts still insist that 
the delivery must be as perfect and complete as the nature and con- 
trol over the articles will admit of. In the first case above, the do- 
nor, B, could have actually delivered the contents to F, and many 
courts would hold that F must surrender the box to X, because 
there was no sufficiently completed delivery. Newman v. Bost, 29 
S.E. 848, 122 N.C. 524; Knight v. Tripp, 54 P. 267, 121 Cal. 674. 

In (a) however, the delivery of the key to the deposit box was 
the only delivery the father could make on his deathbed. Further, 
there is evidence from which a court might conclude that the fa- 
ther was holding the bonds as trustee for B, and a declaration of 
trust is valid, without either consideration or delivery. Apache 
State Bank v. Daniels, 121 P. 237, 32 Okl. 121, 40 L.R.A.(N.S.) 901, 
Ann.Cas.1914A, 520; Hatch v. Atkinson, 56 Me. 324, 96 Am.Dec. 
464; Foley v. Harrison, 136 S.W. 354, 233 Mo. 460, 29 L.R.A.(N. 
S.) 166; Barnhouse v. Dewey, 109 P. 1081, 83 Kan. 12; Harrison v. 
Foley, 206 F. 57, 124 C.C.A. 191; 4 Cal.Law Rev. 66. 


Q.25. A was engaged to B, and in anticipation of marriage ob- 
tained from B certain jewelry, fur, money and a diamond engage- 
ment ring. A broke her promise to B and married C, and upon de- 
mand refused to return the gifts she had received. May B recover 
them? 

BAu.PRoB.LAwW (2p Hp.) 
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A. Yes; the donor may recover. Such gifts are usually con- 
strued as being made subject to implied condition, even though the 
gift is absolute in form. Gifts made merely to secure the lady’s fa- 
vor, like a Christmas present, are unconditional. Richmond v. Nye, 
85 N.W. 1120, 126 Mich. 602. But gifts made in contemplation of 
marriage are conditional, and must be returned if the donee breaks 
the engagement. Antaramian v. Ourakian, 194 N.Y.S. 100, 118 
Misc.Rep. 558; Beck v. Cohen, 262 N.Y.S. 716, 237 App.Div. 729; 
7 St.John’ Law Rev. 325. See Rosenberg v. Lewis, 206 N.Y.S. 353, 
210 App.Div. 690; 25 Columb.Law Rev. 237; Williamson v. John- 
SOM ZO e2/9, (62, Vt 3700 9 LRA 2/7). 22-Am.otRep. 117 3518 
Columb.Law Rev. 174; 14 Tex.Law Rev. 105. 


Q. 26. B was the priest and spiritual adviser of A, who had no 
near relatives. While A was ill, but not in expectation of death, 
A stated to B his desire to make to B a gift of one-third of A’s 
property. B remonstrated, and explained to A that A would prob- 
ably recover, and then might repent of his generosity; but A in- 
sisted on making the gift. B finally yielded, and brought in an at- 
torney, C, to draw up the requisite deed. C held no private conver- 
sation with A, and offered no advice on the subject of the gift. A 
executed and delivered to B deeds of one-third of his property. 
On his recovery, A sues to set aside the gift. Should he succeed? 


A. Where a fiduciary relation exists, the donee must establish 
the fairness and freedom of the gift. Such a relation exists in case 
of a spiritual adviser. Gilmore v. Lee, 86 N.E. 568, 237 Ill. 402, 
127 Am.St.Rep. 330. It affords the power to’exercise undue influ- 
ence over the donor. In a few states the validity of the gift de- 
_ pends on whether the donor had the protection of independent ad- 
vice. There is a presumption of undue influence from the exist- 
ence of confidential relations, such as those of attorney and client, 
guardian and ward, priest and penitent, as against the donee of a 
. gift inter vivos (see 5 Cincin.Law Rev. 489), but such presump- 
tion can be rebutted here, so A cannot set aside the gift. Williams 
v. Johnston, 104 S.W. 789, 84 Ark. 109. In many jurisdictions there 
is no such presumption in the case of a gift by will unless the donee 
took part in the making or procuring of the will. 1 Page on Wills 


(2d Ed.) § 720. 
SECTION 8.—BAILMENTS—LIABILITY OF BAILEES 
(Ora ad 2X operated a parking station on a down-town city lot, en- 


closed by barriers and having one entrance and one exit. B parked 
his car in A’s lot, paying twenty-five cents for the privilege and re- 


\ 
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ceiving a ticket which stated that it must be surrendered before the 
car could be taken away. At A’s direction, B left the key in the 
car. When B returned for the car, it was not there, having appar- 
ently been stolen. What was A’s liability to B? 


‘A. Parking an automobile on a parking lot may constitute a 
renting of the parking space. Thompson v. Mobile Light & R. Co., 
101 So. 177, 211 Ala. 525, 34 A.L.R. 921; Lord v. Oklahoma State 
Fair Ass’n, 219 P. 713, 95 Okl. 294. Or. it may constitute a bail- 
ment. Beetson v. Hollywood Athletic Club, 293 P. 821, 109 Cal. 
App. 715; General Exchange Ins. Corporation v. Service Parking 
Grounds, Inc., 235 N.W. 898, 254 Mich. 1; Galowitz v. Magner, 
203 N.Y.S. 421, 208 App.Div. 6. In the renting of parking space 
there would ordinarily be no obligation assumed by the operator 
of the station with reference to the safe-keeping of the car, and 
hence no liability on his part in case of theft. As bailee, the oper- 
ator of the station would be under a duty to exercise reasonable 
care to prevent the automobile from being stolen but would not be 
an insurer against theft. His inability to return the car to the own- 
er would probably establish a prima facie case of liability on his 
part, which could only be rebutted by proof that he had exercised 
reasonable care to prevent theft and that in spite of this the car 
had been stolen. General Exchange Ins. Corporation v. Service 
Parking Grounds, Inc., supra. Whether a particular transaction 
amounted to a bailment or to a mere renting of parking space would 
depend upon whether or not the owner surrendered control over 
the car to the operator of the station. Thus the turning over of the 
keys by the owner to the operator or use by the latter of a check- 
ing system would be indication of a bailment. General Exchange 
Ins. Corp. v. Service Parking Grounds, Inc., supra; Beetson v. 
Hollywood Athletic Club, supra. See 30 Mich.Law Rev. 614; 18 
Minn.Law Rev. 352; 80 U.Pa.Law Rev. 1158; 12 Tex.Law Rev. 
347. 


Q.28. A went into B’s restaurant for lunch. The waiter took 
his hat and coat, and hung them up on a hook on a post near A’s 
seat at the table. When A had finished his meal, the coat was miss- 
ing. Can A recover the value of the coat from B? 


A. No; the coat had not been placed in the possession or under 
the care of the restaurant keeper. B could not be expected to stand 
guard over coats and hats unchecked and hung on hooks about the 
room. The assistance of the waiter did not show an intrustment 
of the property to the defendant’s care, such as would constitute a 
bailment. 
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Apfel v. White’s, Inc., 180 N.Y.S. 712, 110 Mise. 670. 

Wentworth v. Riggs, 143 N.Y.S. 955, 159 App.Div. 899; Id., 189 N.Y S. 1082, 
79 Mise. 400. 

See Zeterstrom v. Thomas, 104 A. 237, 92 Conn. 702, 1 A.L.R. 392. 


Q. 29. A was a keeper of a public bathhouse, and gave to B, one 
of his patrons, for a fee, a metal check marked “No. 15,” for his 
purse, containing $100, his watch, and a diamond ring. Through 
B’s negligence the check was lost, and it came into the possession 
of C. ‘A delivered the property in question to C upon presentation 
‘of the check. B made demand upon A for his property, and finally 
brought an action against A for damages. Judgment for whom? 


A. A was a bailee for hire. Even though B was negligent in the 
care of the check, this would not prevent his recovery from A, the 
bailee for delivering the property to C, if he could have avoided the 
loss by the use of reasonable care in ascertaining C’s identity and 
whether C was entitled to the property, as by requiring his signa- 
ture. Tombler v. Koelling, 28 5.W. 795, 60 Ark. 62, 27 L.R.A. 502, 
46 Am.St.Rep. 146. The check was a means of identification of B, 
. but could not be exclusively relied on, particularly if A knew B 
personally. It is a customary precaution to require the patron to 
sign his name, as well as present the check. A negligent delivery 
to the wrong person clearly makes the bailee liable for the loss. 
Clark v. Burns Hammam Baths, 236 P. 152, 71 Cal.App. 571. 

Furthermore, there are well-considered decisions holding that if 
a bailee delivers by mistaké to a third person he is liable to the 
bailor regardless of the fact that he may not have been negligent 
in making such delivery. Hall v. Boston & W. R. Corp., 14 Allen 
(Mass.) 439, 92 Am.Dec. 783; Murray v. Farmers’ & Merchants’ 
Bank (Mo.App.) 206 S.W. 577. It would seem, however, that this 
doctrine of absolute liability for misdelivery should not be applica- 
ble in a situation where it was reasonably to be expected that on 
the presentation of the check or token the property would be re- 
turned without additional identification, e. g., as in the case of hat 
checking in a hotel, and where the bailee has in good faith deliv- 
ered the property to the person presenting the check or token. 


Q. 30. A deposited his suit case in the parcel room of the B. R. 
R. Co. and received in return a check, upon which was printed 
a limitation of B’s liability for loss to $10. The checking charge 
was 10 cents. B failed to return the case, which had disappeared. 
A testified that he had seen the’printed matter, but had not read it. 
Cam he recover the value of the case and its contents? 
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A. Yes; the failure to return is prima facie evidence of negli- 
gence, which will charge the bailee, in the absence of a showing 
of due care. The parties may by contract limit liability for loss, 
except where due to fraud.and gross or willful negligence in the 
bailee. But without actual assent by the bailee, there is no such 
contract. It seems that presumably the bailment had been com- 
pleted when the parcel check was issued, and the check was a there 
token or means of identification; it was not part of the contract as 
a bill of lading or warehouse receipt would have been. Jones v. 
Great Northern Ry. .Co., 217 P. 673, 68 Mont. 231, 37 A.L.R. 754; 
22 Mich.Law Rev. 154; 24 Columb.Law Rev. 312; 29 Yale Law 
J. 562, 20 Iowa Law Rev. 680. Posting a notice in a garage, dis- 
claiming responsibility for loss by fire, has been held insufficient 
to establish a special contract, in the absence of proof that the plain- 
tiff, whose car was destroyed, ever saw the notice. Parris v. Ja- 
quith, 197 P. 750, 70 Colo, 63; Scott Auto, S. C. Co. v, McOueca: 
226 P. 372, 111 Okl. 107, 34 A.L.R. 162; 6 Minn.Law Rev. 66. 


Q. 31. Y rented a safe deposit box of the N Bank and placed 
eight Liberty Bonds in the box. The bank gave Y one key and 
retained the master key itself, both keys being necessary to open 
the box. Burglars entered the vault, broke open Y’s safe-deposit 
box and took Y’s bonds. Is Y entitled to recover of the bank for 
the loss of the bonds? 


A. No; the relationship of the bank to Y is commonly said to 
be that of bailee for hire, and it is under a bailee’s liability. May- 
er v. Brensinger, 54 N.E. 159, 180 Ill. 110, 72 Am.St.Rep. 196; 
Webber v. Bank of Tracy, 225 P. 41, 66 Cal.App. 29. A few cases 
and writers deny that there is a bailment, on the ground that bank 
has not possession of the contents, and that the depositor alone has 
access to the contents of the box. See People v. Mercantile Safe 
Deposit Co., 143 N.Y.S. 849, 159 App.Div. 98, 101; Wells v. Cole, 
260 N.W. 520, 194 Minn. 275; 3 U. of Chi.Law Rev. 147; 10 Cor- 
nell Law Q. 355; 9 Harv.Law Rev. 131; 34 Yale Law J. 795. 
However, the relation seems sufficiently similar to bailment to give 
rise to the same legal liability. Even if the relationship be regard- 
ed as that of lessor and lessee of the box, an agreement by the bank 
to exercise the same care as that required of a bailee would seem 
reasonably to be implied. Accordingly, if the bank exercises ordi- 
nary or reasonable care to be expected from banks in like circum- 
stances, it is not liable. Proof that a country bank did not employ 
a night watchman, only kept lights burning till 11 p. m., and did 
not equip the building with burglar alarm, did not show lack of 
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ordinary care to protect plaintiff’s bonds, deposited in the safe- 
deposit box, from burglary. The measure of the bailee’s obliga- 
tion is the exercise of ordinary care, and he is not an insurer of the 
property against theft. Young v. First Nat. Bank of Oneida, 265 
S.W. 681, 150 Tenn. 451, 40 A.L.R. 868. See Pennington v. Farm- 
ers’ & Merchants’ Bank, 231 S.W. 545, 144 Tenn. 188, 17 A.L.R. 
1213. 


Q. 32. A goes to a hotel, registers as a guest, and is assigned a 
room. She goes to her room, unpacks her trunk, hangs her dress- 
es in a closet, places an open jewel case, with necklace therein, on 
a dressing table, and, without locking her door, goes down to the 

- dining room for dinner. On her return, she finds that the jewel 
case and necklace, one of the dresses she had put in the closet, and 
some shoes she had left in the trunk have been stolen. At com- 
mon law would the hotel keeper be liable to A? 


A. At common law an innkeeper was considered an insurer of 
the guest against loss of all chattels which are customarily brought 
by a guest to an inn. Hulett v. Swift, 33 N.Y. 571, 88 Am.Dec. 
405. The reason for this strict liability is largely historical. Only 
the act of God or of the public enemy or the negligence of the 
guest are defenses. The fact of loss creates a prima facie case. 
According to some decisions, the failure of the guest to lock the 
door is not necessarily negligence, but is a fact to be considered 
by the jury as one of the circumstances of the case. Spring v. Ha- 
ger, 13 N.E. 479, 145 Mass. 186, 1 Am.St.Rep. 451. The question 
whether the guest has taken such ordinary care as a prudent per- 
son could be reasonably expected to take under all the circumstanc- 
es is a question of fact for the jury. To leave an open jewel case 
with a valuable necklace on a dressing table in an unlocked room 
might well be regarded as negligent exposure, even if there was 
no lack of due care as to the dresses or shoes. See Swanner v. 
Conner Hotel Co., 224 S.W. 123, 205 Mo.App. 329; 19 Mich.Law 
Rev. 223. Statutes have been enacted in many states by which an 
innkeeper may be exempted from liability for loss of valuables by 
keeping notice posted in rooms to deposit valuables in the hotel 
safe, but the statutory notice must be given exactly as provided. 
Gillett v. Waldorf Hotel Co., 241 P. 14, 136 Wash. 615. 


Q. 33. A bought a handsome fur coat at second hand, which he 
loaned gratuitously on a cold day to his friend, B. While wearing 
the coat, B chanced to run his hand through a hole in the pocket 
and discovered in the lining of the coat two $20 bills, which he 
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proceeded to spend in riotous living in the Radisson Hotel. While 
there the overcoat was stolen. 

(a) Assume that the hotel company is liable for the loss of the 
coat: State what actions could be brought respectively by A and 
B against the hotel company, and show what is the measure of 
damages recoverable by each. 

(b) Can A, who knew nothing about the money in the coat lin- 
ing, compel B to account for it? 


A. (a) Assuming that the relation of guest and innkeeper ex- 
isted between B and the hotel company, and that the hotel com- 
pany is liable for the loss of the coat, B, as bailee, could recover 
in trespass on the case on the innkeeper’s liability for the value 
of the overcoat and its contents. Trover would not be maintain- 
able for goods lost or stolen by accident. The liability of the com- 
mon carrier and innkeeper is very similar. To maintain trover 
against such a bailee, an actual conversion or refusal to deliver 
must be shown. Hallenbake v. Fish, 8 Wend.(N.Y.) 547, 24 Am. 
Dec. 88. But see Heiser v. Berger Catering Co., 106 S.W. 579, 128 
Mo.App. 210. Assumpsit is sometimes allowed:upon the implied 
contract of the innkeeper safely to keep the goods. If A, the bail- 
or, could sue, it would probably have to be in case for the negli- 
gent loss of the coat, in which A could recover the value of his 
interest, since the extraordinary absolute liability of the innkeep- 
er is owed only to the guest, B. 

(b) On principle, A should be able to compel B to account for 
the money found in the lining of the coat. B was merely a gratu- 
itous bailee, allowed by A to use the coat as a favor. A’s permis- 
sion did not authorize B to take anything out of the coat, but 
merely to use it. The argument for B would turn on the question 
whether A could be held to have had possession of the bills, when 
he was not aware of their existence when he bought the coat or 
later. They were lost, not mislaid, property. But in any event 
A should have the prior right to acquire possession. See, how- 
ever, Durfee v. Jones, 11 R.I. 588, 23 Am.Rep, 528. Cf. Cartwright 
v. Green (1802) 2 Leach, 952, 8 Ves. 405. 


Q. 34. The B Bank allowed A to deposit valuable papers and 
silverware in its vault for safe-keeping. A was a customer of the 
bank, but the deposit was purely for the accommodation of A, 
without any charge therefor. A fire occurred, and the articles 
deposited were lost. Can A recover against B? 

A. Not in the absence of proof of gross negligence or bad faith. 
The bank occupies the relation of gratuitous bailee, and as such 
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is obligated only to the exercise of a slight degree of care, and is 
answerable only for gross negligence or bad faith. Ordinary and 
gross negligence differ in the degree of inattention or lack of care. 
There is some controversy, however, as to whether there are prop- 
erly any different degrees of negligence, such as slight, ordinary, 
and gross. Sherwood v. Home Sav. Bank, 109 N.W. 9, 131 Iowa, 
528; 34 Harv.Law Rev. 82. But by the great weight of authority 
a gratuitous bailee is not subject to the same strict duty of care 
as a paid bailee. Kierce’s Adm’r v. Farmers’ Bank, 191 S.W. 644, 
174 Ky. 22, 4 A.L.R. 1180; Altman v. Aronson, 121 N.E. 505, 231 
Mass. 588, 4 A.L.R. 1185; Siegel v. Spear & Co., 138 N.E. 414, 234 
N.Y. 479, 26 A.L.R. 1205. To determine what degree of care is 
required of the bailee, it is necessary to consider the nature and 
value of the articles bailed, the custom of the business, the care 
which he might reasonably be expected to take of his own prop- 
erty under like circumstances, and the lack of remuneration. Trus- 
tees of Elon College v. Elon Banking Co., 109 S.E. 6, 182 N«C. 298, 
TATE RY 1205: 


Q. 35. A leaves a suit of clothes with B to be cleaned and pressed. 
Two days later A is advised by B that, after cleaning and pressing 
the suit, his shop and its contents were destroyed by fire. A bill 
for $2 for cleaning and pressing was enclosed by B. Is B liable 
to A for the loss of the suit? Discuss this question fully. 


A. B, as bailee for hire, is bound to exercise reasonable or ordi- 
nary care of the property. Upon proof that the goods were de- 
stroyed by fire, A, to hold B liable, must prove negligence on his 
part causing the loss. The bailee for hire is not an insurer against 
theft 6r loss by accidental fire. B is not liable for the loss of the 
suit, but A is liable for the cleaning and pressing bill. Corbin v. 
Gentry & Forsythe Cleaning & Dyeing Co., 167 S.W. 1144, 181 
Mo.App. 151; Yazoo & M. V. R. Co. v. Hughes, 47 So. 662, 94 
Miss. 242, 22 L.R.A.(N.S.) 975. 

Occasional decisions have held that where the plaintiff’s com- 
plaint does not rely on defendant’s negligence but simply sets forth 
the bailment and the defendant’s failure to return, and the de- 
fendant’s answer alleges the loss or destruction without negligence 
of the defendant, the latter has the burden of proving both loss or 
destruction and absence of negligence. Deiterle v. Bekin, 77 P. 
664, 143 Cal. 683. See, also, Wilson v. Crown Transfer & Storage 
Co., 258 P. 596, 201 Cal. 701. It would seem improper, however, 
to make the burden of proof as to negligence depend upon the 
form in which the complaint is drawn. 1 So.Cal.Law Rev. 196. 
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Q. 36. A for several weeks was a guest of a hotel. His busi- 
ness called him to other cities. Each week he checked out with 
expectation of returning at end of week as a guest. By arrange- 
ment with a porter, an authorized employé, A left his trunk and 
contents for storage until his weekly return, and obtained a re- 
ceipt therefor. While A was absent, his trunk and contents were 
stolen from storage. 

(a) What kind of bailment, and what dances of care was bailee 
required to use? 

(b) Would fact that bailee received no compensation for stor- 
age affect his liability? 


A. (a) This was a bailment for mutual benefit and the bailee 
was required to use ordinary care for the keeping of the goods. 
The relation of innkeeper and guest was terminated when the 
guest paid his bill and departed without taking his baggage. The 
innkeeper was relieved from the strict responsibility which makes 
him liable for goods lost, unless caused by act of God or the pub- 
lic enemy or the fault of the owner. 

(b) Although A paid nothing directly for the storage of the 
trunk, the proprietor received his compensation in the profits of 
the business of which the bailment was an incident, and so the 
bailment was one for hire. Hotel Statler Co. v. Safier, 134 N.E. 
460, 103 Ohio St. 638, 22 A.L.R. 1190. But, if a guest left a trunk 
in free storage, without any definite expectation of returning short- 
ly as a guest, the innkeeper might be liable only as a gratuitous 
bailee. Miles v. International Hotel Co., 124 N.E. 599, 289 Ill. 320. 


Q. 37. A had a cheese and butter factory, and took the milk of 
various farmers, which he agreed to manufacture into cheese and 
butter, market the product, deduct his compensation, and divide 
the proceeds in proportion to the amount of milk furnished by 
each. Suppose the factory and the product burn before sale. 
Suppose that A assigns the products to B as security for a per- 
sonal debt. What are the rights of X, Y, and Z, who furnished 
the milk? 


A. The contract was one of bailment, rather than of sale. As 
to loss by fire, A assumed simply the duty to exercise ordinary 
care, as a bailee for hire, to protect and \preserve the property. The 
burden is upon X, Y, and Z to show a failure to perform his duty, 
and no presumption of negligence arose from the fact that the loss 
resulted from fire. Stewart v. Stone, 28 N.E. 595, 127 N.Y. 500, 
14 L.R.A. 215, 
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X, Y, and Z became tenants in common of the milk and its 
products, mingled by their consent. Hall v. Pillsbury,.44 N.W. 
673, 43 Minn. 33, 7 L.R.A. 529, 19 Am.St.Rep. 209. A had the 
power of sale, but he had no authority to assign the product as se- 
curity for his personal debt, and X, Y, and Z can claim their prop- 
erty against B. Sattler v. Hallock, 54 N.E. 667, 160 N.Y. 291, 46 
L.R.A. 679, 73 Am.St.Rep. 686; Mack v. Snell, 35 N.E. 493, 140 
N-Y. 193, 37 Am.St.Rep. 534. 


Q. 38. A deposits 10,000 bushels of wheat in a grain elevator just 
before it closed. The warehouseman was insolvent and abscond- 
ed. B, C, and D, the only other claimants, deposited each 10,000 
bushels there at different times before A’s deposit. The ware- 
houseman had wrongfully withdrawn some of the grain thus de- 
posited prior to A’s deposit. There turns out to be only 20,000 
bushels of grain in the elevator. To how much is each claimant 
entitled? 


_A. As far as appears, B, C, and D were tenants in common of 
the grain in the elevator in proportion to their respective contribu- 
tions. The mass had been wrongfully reduced to 10,000 bushels 
before A’s deposit, so that B, C, and D were each entitled to one- 
third of this amount. A was entitled to one-half of the 20,000 bush- 
els after his deposit, and B, C, and D to one-sixth each. Brown v. 
Northcutt, 13 P. 485, 14 Or. 529; contra, Eggers v. National Bank 
of Commerce, 41 N.W. 971, 40 Minn. 182; see 9 Minn.Law Rev. 
690 for criticism of latter case. In a bailment, as distinguished 
from a sale, the bailee must keep sufficient grain on hand to re- 
turn to each depositor his proportionate amount. Failure to do so is 
a conversion, which the depositor may treat as a sale, or he may recov- 
er from the purchaser from the bailee. James & Neer v. Plank, 26 N. 
E. 1107, 48 Ohio St. 255; 29 Mich.Law Rev. 624. Loss or conversion 
of part of the common mass is shared proportionately by the ten- 
ants in common. Sexton v. Graham, 4 N.W. 1090, 53 Iowa, 181; 
Huether. v. McCaull-Dinsmore Co., 204 N.W. 614, 52 N.D. 721, 
noted in 3 Wis.Law Rev. 375. 


Q. 39. A stored 5,000 bushels of wheat in X’s warehouse, and 
later others stored additional amounts until the warehouse con- 
tained 20,000 bushels; all the grain being put in large bins and 
mixed. X sold 10,000 bushels out of the mass as his own, and lost 
the proceeds in speculation. A later, but without knowledge of 
X’s acts, prepared to move his grain, and ordered X to put 5,000 
bushels in sacks. This was done, and the sacks were on the ship- 
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ping platform of the warehouse, when the other depositors, learn- 
ing of the shortage, stopped the removal of the sacks. What are 
A’s rights in the 5,000 bushels? Why? 


A. A was tenant in common of the mass for a one-fourth un- 
divided share. After X has sold and converted one-half the mass, 
A is entitled to only 2,500 bushels, since the loss falls on all pro- 
’ portionately. The other depositors may prevent A from taking 
more than his share, viz. sacks containing 2,500 bushels. If he had 
actually taken more than his share, he could be held to account to 
the other depositors for the excess. Brown v. Northcutt, 13 P. 
485, 14 Or. 529. See supra, Question 38. 


Q. 40. A owned and operated a grain elevator. Grain was re-. 
ceived from the public and stored in a mass. The warehouse re- 
ceipts read: “Received in store for account of or bearer, 
bushels of wheat. Storage one-half cent per bushel per 
month. Insured against fire by us [A] for account of whom it 
may concern. Damage by heating at risk of holder hereof. We 
[A] have option either to deliver the grade of wheat that this tick- 
et calls for, or to pay the bearer the market price in money for the 
same, less elevator charges, on surrender of this ticket. We are 
not obligated to keep wheat on hand, but shall have a reasonable 
time to procure it after demand by the holders hereof.” While a 
number of these receipts were outstanding, A incurred large debts 
and was declared bankrupt. There was enough grain in the ele- 
vator to satisfy the demands of all depositors. What are their 
rights? 


A. The question whether there is a bailment or a sale is often a 
close one. In this case, if there is a bailment, the depositors may 
collect their demands in full; but, if there is a sale, the depositors 
must share the assets with the other creditors. Where it is the 
duty of the warehouseman to keep in his elevator sufficient grain 
to meet the outstanding receipts, each depositor is regarded as 
retaining title as tenant in common of the mass to the extent of 
his contribution. James v. Plank, 26 N.E. 1107, 48 Ohio St. 255. 
But it is generally held that, where the warehouseman has the op- 
tion either to deliver the grain or to pay the market price, and 
is not obligated to keep wheat on hand, the transaction is a sale, 
and title passes. Bonnett v. Farmers’ & Growers’ Shipping Ass’n, 
181 P. 634, 105 Kan. 121. But compare State v. Rieger, 60 N.W. 
1087, 59 Minn. 151. The circumstances in this case, that storage 
is charged, that damage is at the risk of the holder, and that in- 
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surance runs in his favor, look in the direction of a bailment, un- 
til the option is exercised by the warehouseman to pay the price 
instead of the grain. But the fact that he is not obligated to keep 
the wheat on hand tends to show it a sale. 38 Harv.Law Rev. 518; 
22 Mich.Law Rev. 257. 


Q. 41. On January 2, A deposited in a grain elevator owned by ‘ 
B 1,000 bushels of wheat, and took the receipt in this form: “Re- 
ceived in store, for and on account of A, 1,000 bushels of wheat, 
loss by fire at owner’s risk. Wheat may be stored with other 
wheat of the same quality.” The wheat was placed in a bin with 
wheat belonging to other persons and to B. The wheat was gradu- 
ally drawn out of this bin by B, without the bin being filled up, 
until January 27, when the bin was empty. B began on January 
29 to fill up the bin again, and on February 8 it was as full as when 
A’s wheat was first deposited. On February 11 the elevator was 
burned without B’s fault. A brings trover to recover for the val- 
ue of the wheat. On these facts, can he recover? 


A. Yes; this was a bailment, and A became tenant in common 
with B and the other depositors. When there has been a conver- 
sion by B, the warehouseman, depositors may sue him, and even 
those who purchase from him in good faith. Kastner v. Andrews, 
194 N.W. 824, 49 N.D. 1059; Torgerson v. Quinn-Shepherdson Co., 
201-N.W. 615, 161 Minn. 380, Comment 9 Minn.Law. Rev. 690. If 
the warehouseman, having wrongfully sold all the grain in the ele- 
vator, later deposits more himself, the receipt holders may claim 
from these subsequent deposits. Hall v. Pillsbury, 44 N.W. 673, 
43 Minn. 33, 7 L.R.A. 529, 19 Am.St.Rep. 209. , But, where the de- 
positary appropriates to his own use more than his proportion of 
the common mass, the depositors may elect to treat the transaction 
as a sale, and demand pay for the wheat delivered. See James v. 
Plank, 26 N.E. 1107, 48 Ohio St. 255; 6 Am.Law Rev. 363. It was 
therefore B’s wheat which burned up. In State ex rel. Hermann 
v. Farmers’ Elevator Co., 231 N.W. 725, 59 N.D. 679, the court 
held that the conversion by the depositor withdrawing more than 
his share is cured to the extent of his subsequent deposits. This 
seems erroneous. See 29 Mich.Law Rev. 624 for criticism. 


Q.42. A hires an automobile from B for the ostensible purpose 
of going to a certain lake on a hunting and fishing trip. Instead of 
using it as above, he goes to a neighboring town and enters the 
car in a racing contest. In the race that is held, another car runs 
into A’s, and without any negligence on A’s part his car is badly 
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damaged. Can B, the car owner, sue A and recover for such dam- 
age? 


A. If the bailee, A, departs from the terms of the bailment, as 
by driving the car to a different place and using it for an unau- 
thorized purpose, he virtually becomes an insurer, absolutely li- 
able for injury or loss occurring during such unauthorized use, 
though without negligence on his part. Palmer v. Mayo, 68 A. 
309, 80 (Conn 353,15 LD RtACN.S.) 426," 129" Am. otixepe tZ0.ei2 
Ann.Cas. 691. Some courts would hold that A was guilty of con- 
version, and liable for the value of the car, from the mere fact that 
he used it for a different purpose from that for which it was hired, 
even if it had not been damaged thereby. Wheelock v. Wheel- 
wright, 5 Mass. 104. See 21 Harv.Law Rev. 408. Cf. Doolittle v. 
Shaw, 60 N.W. 621, 92 Iowa, 348, 26 L.R.A. 366, 54 Am.St.Rep. 
562. The mere wrongful use by a bailee in possession, not in de- 
fiance of the owner’s title, and without intent to deprive the own- 
er of his property, should not be regarded as conversion. Jeffries 
v. Pankow, 223 P? 745, 229 P. 903, 112 Or. 439. Storage of goods 
in a different place than that agreed by a warehouseman makes 
him liable for damage or injury which occurs, even without his 
fault. Tallahatchie Compress & Storage Co. v. Hartshorn, 88 So. 
278, 125 Miss. 662, 17 A.L.R. 974. 


Q. 43. A, owner of a lot of land with a barn thereon, made a 
lease thereof to B, his brother, to continue so long as A willed. 
A also owned a wagon, and made‘a bailment thereof to B, to con- 
tinue so long as A willed. A told B that he need not pay anything 
for the use of the barn or the wagon. B took and kept possession 
of the barn and wagon until they were totally destroyed by a fire 
caused by the negligence of C, owner of an adjoining lot of land. 
The barn was worth $1,500 and the wagon $200. B now sues C 
for the destruction of the barn and the wagon.. How much may 
he recover? 


A. B, the bailee at will, may recover from C $200, the entire 
value of the wagon, on behalf of himself and A, the owner. But 
B, as tenant at will of the land, having merely a temporary pos- 
sessory right, is limited to a recovery for the injury to his use and 
enjoyment by the negligent destruction of the barn. The meas- 
ure of damages would not be $1,500, the value of the barn, but 
merely the diminution in the rental value of the land during the 
time B would probably occupy the same. Cleveland Ry. Co. v. 
Born, 96 N.E. 777, 49 Ind.App. 62. But see Rogers v. Atlantic, G. 
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& P. Co., 107 N.E. 661, 213 N.Y. 246, L.R.A.1916A, 787, Ann. 
Cas.1916C, 877. It is an exceptional rule by which a bailee is en- 
titled to recover the entire damage done to personal property by 
its injury, loss, or misappropriation, while a tenant for life, for 
years or at will of real property can recover only for his own dam- 
age, and not for that of the landlord. The bailee of personal prop- 
erty represents the bailor in protecting the property against third 
parties and recovering for injuries, partly for historical reasons. 
10 Notre Dame Lawyer, 287. The mere naked bailee at the will 
of the bailor cannot recover the value, where the bailor or owner 
intervenes and asserts his general property. See 11 Cal.Law Rev. 
29. Anciently the bailee was the only person who could sue, and 
it was his duty to act for his bailor. Both the bailor and the bailee 
have separate rights of action for the loss suffered by each. But 
from early times possession has carried with it all legal remedies 
pertaining to complete ownership. It may be expedient, even to- 
day, to let the bailee sue the tort-feasor for the entire damage in 
a single action, and let thé bailor and bailee settle between them- 
selves. See, however, 25 Harv.Law Rev. 655; E. H. Warren, 49 
Harv.Law Rev. 1084, Qualifying as Plaintiff in Action for Conver- 
sion. Except in case of bailment, the owner of a special or quali- 
fied interest in personal property can recover only for the value of 
his own interest therein, and not the full value. 

There is a conflict of authority whether the contributory neg- 
ligence of the bailee is imputable to the bailor, so as to prevent 
recovery by him, but the better view is that it should not be. Cain 
v. Wickens, 122 A. 800, 81 N.H. 99, 30 A.L.R: 1246, 


Q. 44. A owns a horse, which he loans to B to use without com- 
pensation. C steals the horse from B. Can either pa or B bring (a) 
trespass, or (b) trover, against C? 


A. Both A and B can maintain either trespass or trover against 
C. The immediate right of possession is all the property right or 
title necessary as against the wrongdoer. A, the bailor, is said to 
have the constructive possession; that is, he is given the same 
rights and remedies as if he were in actual possession. The bailee 
at will is subject to his orders to return the property at any time, 
and so it is said that the possession of the bailee at will is the pos- 
session of the bailor. This is not the case where the bailee has 
the exclusive right of possession as against the bailor. But a bailor 
may maintain trespass or trover against a wrongdoer, even though 
the bailee has a lien, for he may terminate the bailment at any time 


——. 
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on paying the debt. If the bailment is not terminable by the bailor 
at his option, then his remedy against third parties would be in case 
for the injury to his reversionary interest. 

A mere servant of A, who is in charge of the horse, has only the 
custody of the horse. His holding is the possession of the master, 
because possession involves the exercise of dominion with some 
claim of title, though it may be only for a very transitory interest. 
The servant has the physical control, but he has not the requisite 
mental element of legal possession; what he does is the act of the 
master, who is given the possessory rights and remedies. 

Holly v. Huggeford, 8 Pick.(Mass.) 73, 19 Am.Dee. 303, 


Ames y. Palmer, 42 Me. 197, 66 Am.Dece. 271. 
29 Harv.Law Rev. 514. 


Q. 45. A delivers grain at B’s warehouse, and B gives to him a 
warehouse receipt, in which A is named as the bailor. The grain 
actually belongs to C, and C notifies B of that fact. A afterwards 
tenders B the warehouse receipt and demands the grain. B refuses 
to deliver it. A sues in conversion. B pleads C’s ownership in de- 
fense. 

(a) When may the bailee deny the bailor’s title? 


A. In general, on receipt of possession by virtue of a bailment, 
the bailee admits the right of the bailor, holds in subordination to 
him, and becomes estopped to deny his bailor’s title. Jensen v. 
Hagle Ore Co, 107 Bs 259.47 Colo. 306,33. TRA. CNSameek: 
19 Ann.Cas. 519. There are, however, a number of exceptions 
to this estoppel. The obligation of the bailee is to restore the 
property or to account for it. He does account for it when he 
has yielded it to the claim of one who has a right paramount to 
that of the bailor. The Idaho, 93 U.S. 575, 23 L.Ed. 978. If he 
yields to a stranger claiming the property, he takes the risk of 
establishing the title thus recognized. He cannot set up title ina 
third person against the bailor, however wrongful the bailor’s pos- 
session, unless the true owner has claimed the property, and the 

bailee has yielded thereto, or unless, as here, he is defending his 
possession by the authority of the true owner. There is a similar 
estoppel of the tenant to deny the landlord’s title, subject to like ex- 
ceptions. See Jeffers v. Kaston Co., 45 P. 680, 113 Cal. 345; 15 
Cal.Law Rev. 510. If B delivered the grain to A after demand by 
C, the true owner, he would be liable for conversion to C. It may 
be doubtful, however, whether a mere notice is equivalent to a 
demand. See Gurley v. Armstead, 19 N.E. 389, 148 Mass. 267, 2 
L.R.A. 80, 12 Am.St.Rep. 555. 
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SECTION 9.—LIENS 


Q. 46. A agreed with B that B should pasture A’s cattle at a 
fixed price per week. A delivered the cattle to B, who put them in 
his pasture. A some time afterwards demanded the cattle from B, 
but did not pay or tender the amount due for the pasturage. B 
refused to give up the cattle until he was paid according to the 
agreement. Can A maintain trover against B? 


A. Yes; an agistor, to whom horses or cattle are delivered for 
pasturage, or a livery stable keeper who merely takes an animal in 
to feed it, is not entitled to a lien at common law, for it is said 
he does not confer any additional value on the thing intrusted to 
him, which accession of value was formerly supposed to be the 
title to a lien. The validity of such a test for the existence of a 
lien has been justly criticized on both practical and _ historical 
grounds. See 2 H.L.R. 53, at page 61; Steinman v. Wilkins, 7 
Watts & S.(Pa.) 466, 42 Am.Dec. 254. Nevertheless, in the absence 
of statute an agistor has generally been denied a lien. Lewis v. 
Tyler, 23:Cal. 364; El Paso Cattle Loan Co: of El Paso, Tex. v. 
Hunt, 228 P. 888, 30 N.M. 157. But the doctrine of liens is much 
favored in the law, as obviating the necessity of suit for just debts 
in matters often too trivial and annoying to bear litigation, and has 
consequently been extended by decision and statute, so that it may 
be stated as a general rule that any bailee employed to perform 
services about the chattel, so that he is entitled to compensation, 
has a lien by operation of law, even though he has not enhanced the 
‘value of the goods. The following are the most common liens: 

1. The lien in favor of the artisan or repair man, who by his 
services or labor has increased the value of the article at the request 
of the owner. 

2. The innkeeper’s lien, in return for his exceptional liability and 
duty to serve, good even for debt of wrongdoer. The carrier’s lien. 
The public warehouseman’s lien. 

3. The general lien of bankers, attorneys and factors, based on 
mercantile custom. 

4. Statutory liens given to livery stable and garage keepers, 
landlords, boarding house keepers, and others. 

5. The seller’s lien for purchase money. 


Q. 47. Give illustrations of general as contrasted with particular 


liens. 
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A. A general lien, as distinguished from the ordinary particular 
lien, is a right to retain goods bailed by a debtor for a general bal- 
ance of account in a course of dealings, and not merely for a ciaim 
arising from the particular bailment. As a rule, bailees have, at 
common law, no general liens, which exist only by well-established 
custom or usage in particular lines of business. Thus factors, bank- 
ers, and attorneys are said in certain jurisdictions to have a gen- 
eral lien. A factor is an agent intrusted with goods for purposes 
of sale, and has a general lien for his commissions and advances. 
An attorney has a retaining lien, by which he may retain the pa- 
pers and documents of his client intrusted to him, not only for 
his fees with reference to them, but for his general balance of ac- 
count. The attorney has, also, a particular charging lien on funds 
or judgments which he has recovered for payment of his compen- 
sation. 6 Minn.Law Rev. 588; 5 Minn.Law Rev. 549; 20 Columb. 
Law Rev. 480, 703; 18 Mich.Law Rev. 529; 10 St. Johns Law Rev. 
383. 

A bank is said to have a general lien for its loans on valuables 
deposited with the banker, and also on the depositor’s account at 
the bank. The bank, not being a bailee, but a debtor for the de- 
posit, does not retain any money by way of lien, but merely may 
set off the deposit account to satisfy what the depositor owes. 11 
Cal.Law Rev. 111; 26 Columb.Law Rev. 332. The banker’s general 
lien upon the funds and securities of the customer seems to arise 
from custom and the credit extended upon the faith of them by the 
banker. 


Q. 48. An automobile was sent by A to B for repairs. When re- 
paired, A came for it, but B refused to give it up unless he was paid 
for the repairs; and he told A that, unless he paid for the re- 
pairs and took the car away, he should charge him storage. Some 
months later A tendered the amount due for repairs to B, and de- 
manded the car, but B refused to give it up, unless he was paid for 
the storage. Can A maintain trover? Can B sell the car or bring 
suit to foreclose his lien for the repairs? 


A. B is liable in trover after tender of the bill for the repairs. 
B cannot sell the car or foreclose the lien, as in pledge or mort- 
gage. Burrough v. Ely, 46 S.E. 371, 54 W.Va. 118, 102 Am.St. 
Rep. 926; Aldine Mfg. Co. v. Phillips, 76 N.W. 371, 118 Mich. 
162, 42 L.R.A. 531, 74 Am.St.Rep. 380; see, however, Knapp, Stout 
& Co. Company v. McCaffrey, 20 S.Ct. 824, 177 U.S. 638 at page 
645, 44 L.Ed. 921. B probably has no claim or lien for storage 
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charges. But see Malcolm v. Sims, etc., Co. (Tex.Civ.App.) 164 
S.W. 924. 

At common law, a lien confers only the right to hold until pay- 
ment, not to sell the chattel, and there is no adequate remedy for 
realizing on the security. Any expense incurred in keeping the 
property must be borne by the bailee, and a horse may “eat his 
head off.” British Empire, etc., Co. v. Somes, El.Bl. & El. 353; 8 
H.L. 338. Compare Folsom v. Barrett, 62 N.E. 723, 180 Mass. 
439, 91 Am.St.Rep. 320. A power of selling for the satisfaction of 
liens, upon due notice, is given commonly by statute to certain 
classes of lien claimants, as for carriage, storage, and labor bestow- 
ed on goods. While it is true that the lienholder holds the property 
against the owner’s consent and for his own benefit, yet he does so 
by reason of the owner’s default. The expenses in keeping and caring 
for the property are an unjustified burden cast on the creditor, and 
a quasi contractual obligation to pay them might well be imposed 
by law. It might be said to be an implied term of a contract of 
pledge to pay such expenses. 


Q. 49. A owned an automobile on which B held a duly recorded 
chattel mortgage. A left the car with C, who conducted a garage 
and service station, to have the engine overhauled, new tires in- 
stalled and oil and gasoline supplied to the car. While the car 
was still in C’s possession, A defaulted in payment of the indebted- 
ness secured by the chattel mortgage, and by the provisions of 
the mortgage B had the right to take possession of the car. Had 
C a lien on the car as against B, and, if so, for which of the above- 
mentioned items? 


A. An artisan’s lien will ordinarily be subordinate to the rights 
of the owner or holder of a prior lien, when the work or services 
were performed without the latter’s consent. The artisan’s lien 
will, of course, be effective against the interest of the person at 
whose instance the work was done. The claims of a conditional 
seller or chattel mortgagee of an automobile have frequently heen 
‘held paramount to those of a repairman asserting a lien on the 
car for services performed at the request of the buyer or mortgagor. 
Metropolitan Securities Co. v. Orlow, 140 N.E. 306, 107 Ohio S$. 
583, 32 A.L.R. 992; Arnold v. Chandler Motors of Rhode Island, 
Inc., 123 A. 85, 45 R.I. 469. However, in certain situations, au- 
thority from the conditional seller or chattel mortgagee to create 
the lien may reasonably be implied and the lien thus rendered 
effective against the rights of the conditional seller or chattel mort- 
gage. An example of this occurred before the days of automoh‘les 
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- in a case involving a repair lien on a vessel. The ground of the 
court’s decision was that the mortgagee having allowed the mort- 
gagor to continue in the possession and apparent ownership of 
the vessel, making it a means of earning wherewithal to pay off 
the mortgage-debt, by implication empowered the mortgagor to do 
whatever was necessary to keep it in an efficient state for that 
purpose. Williams v. Allsup, 10 C.B.(N.S.) 417, 142 Eng.Rep. 514. 
A similar result has frequently been reached in the case of auto- 
mobiles, apparently whether or not used for profit, on the ground 
that by leaving the mortgagor or conditional buyer in possession 
of the car with the right to use it, the mortgagee inferentially em- 
powers the former to keep it in a proper state of repair for the 
benefit of both. Guaranty Security Corporation v. Brophy, 137 
N.E. 751, 243 Mass. 597; New Britain Real Estate & Title Co. v. 
Collington, 129 A. 780, 102 Conn. 652. See 10 Cornell Law Q. 331; 
30 Mich.Law R. 296; 32 Yale Law J. 623; 35 Yale Law J. 377. 
A provision in the mortgage or conditional sale contract expressly 
negativing the authority of the mortgagor or buyer to create a lien 
has been held ineffective, in the absence of knowledge by the re- 
pairman of such provision. Albermarle Supply Co. v. Hind & Co. 
Hee Pie 8307. 

It is doubtful if an artisan’s common-law lien would include the 
charge for installing the new tires. With respect to the tires the 
transaction would seem to be a sale, with no additional charge 
made for the services rendered in installing them. The tires are 
easily detachable and can scarcely be considered an integral part 
of the car. Weber Implement & Automobile Co. v. Pearson, 200 
S.W. 273, 132 Ark. 101, L.R.A.1918D, 327; Gardner v. Le Fevre, 
146 N.W. 653, 180 Mich. 219, Ann.Cas.1916A, 618; Hardy v. Wat- 
kins, 117 So. 255, 150 Miss. 861. Contra: Courts v. Clark, 164 P. 
714, 84 Or. 179. (All of the foregoing cases, however, involved 
statutory, not common-law, liens of automobile mechanics or re- 
pairmen.) There would seem to be even less reason for allowing 
the lien on the car to include the charges for oil and gas than those 
for the tires. Simply a sale of the commodities was involved. As 
to both tires, oil and gas, however, it should be noted that the seller 
would have a lien on the particular article sold for the purchase 
price of that article. By express provision of statute, charges for 
materials and supplies furnished for an automobile are sometimes 
brought within the scope of a garage proprietor’s lien. Statutory 
. provisions as to when and to what extent liens of repairmen and 
others have priority over the claims of a chattel mortgagee or 
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conditional seller are not uncommon. See, e. g., section 32 of Uni- 
form Chattel Mortgage Act and Cal.Civil Code, § 3051a. 


Q. 50. A owned a horse which he kept i in B’s livery stable, pay- 
ing B by the month for feeding and caring for it. A took the horse 
out to use it almost daily but always returned it to B’s stable by 
evening. While A was driving the horse one day, it was attached 
by the sheriff, acting on behalf of C, a creditor of A. A statute 
provided that livery stable keepers should have a lien upon the 
animals entrusted to their keeping and might retain possession un- 
til their charges were paid. By reason of this statute B claimed 
a lien on the horse for an unpaid livery stable bill and brought 
action to compel the sheriff to return the horse. Was B entitled 
to its return? 


A. At common law, a livery stable keeper had no lien, since he 
did not confer any additional value on the animal and also since 
the frequent withdrawal of the animal by the owner in order to 
use it was regarded as inconsistent with the existence of any right 
of detention by the livery stable keeper. Bevan v. Waters, Mood. 
& M. 235; Jackson v. Cummins, 5 Mees. & W. 342. Where livery 
stable keepers have been given a lien by statute, the courts have 
frequently taken the view that due to the fact that temporary ab- 
sence of the animal from the stable is inherent in the situation, to 
require actual unbroken physical custody on the part of the livery 
stable keeper as a condition to the existence of his lien would be to 
render the statute practically purposeless. The lien has, therefore, 
been held not to be dependent upon possession; or, when the stat 
ute provides that the lien is dependent upon possession, the livery 
stable keeper is said to have a constructive possession while the 
animal is temporarily in the hands of the owner. Welsh v. Barnes, 
65 N.W. 675, 5 N.D. 277; Caldwell v. Tutt, 10 Lea (78 Tenn.) 258, 
43 Am.Rep. 307; State, to Use of Vette v. Shevlin, 23 Mo.App. 
598; Johanns v. Ficke, 121 N.E. 358, 224 N.Y. 513. While there 
are decisions taking a contrary view, these usually involve the 
rights of an innocent purchaser of the animal from the owner while 
it is in the temporary possession of the latter. Vinal v. Spofford, 
29 N.E. 288, 139 Mass. 126; Fishell v. Morris, 18 A. 717, 57 Conn. 
547, 6 L.R.A. 82. 

Recent cases involving statutory garage keeper’s liens have in- 
dicated a similar tendency to protect the lienor as against creditors 
of the owner of the automobile seeking to reach the property while 
temporarily in his possession. In re Carter (D.C.) 21 F.(2d) 587; 
Pacific States Finance Corporation v. Freitas, 295 P. 804, 113 Cal. 
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App.(Supp.) 757; contra, C. I. T. Corporation v. Biltmore Garage, 
36 P.(2d) 247, 3 Cal.App.(2d) (Supp.) 757. Innocent purchasers 
- of the car, however, while it is temporarily in the hands of the 
owner, have been permitted to prevail as against the lienor. Abey- 
tia v. Gibbons Garage of Magdalena, 195 P. 515, 26 N.M. 622; Lan- 
terman v. Luby, 114 A. 325, 96 N.J.Law, 255; Huie v. Soo Hoo, 22 
P.(2d) 808, 132 Cal.App.(Supp.) 787. 


Q.51. X steals from Y three automobiles, and sells all of them 
to Z, an innocent purchaser, for full value. 

(1) Z sells No. 1 to A, who stops at a hotel for a week, making 
the hotel the headquarters for daily trips in the auto; he runs up a 
bill for his own keep, and also for the keep of the auto. 

(2) Z sells No. 2 to B, who sends the auto to a garage for re- 
pairs. 

(3) Z sells No. 3 to C, who ships it by railway to another city. 
If Y now discovers that the hotel, the repair shop, and the railway 
are unpaid, and insist on liens, what are his rights and remedies? 


A. An innkeeper may claim a lien on goods which were not the 
property of the guest, but which were received by him as inn- 
keeper, either without knowledge of the title of the third party, or 
where the guest is in lawful possession as servant or bailee. Y 
probably cannot claim car No. 1 against the hotel keeper, with- 
out paying A’s bill. Black v. Brennan, 5 Dana (Ky.) 310; Cook 
v. Kane, 11 P. 226, 13 Or. 482, 57 Am.Rep. 28; Gordon v. Silber, 
L.R. 25 O.B.D. 491. The innkeeper’s lien covers the entire amount 
due for board and lodging of A and the keep of the car. The 
lien is not limited to the charges for keeping the car. Mulliner 
v. Florence, 3 QO.B.D. 484. Z, the innocent purchaser, has no title, 
and the garage man has no lien good against Y for B’s bill for 
repairs or storage. The railway company has no lien, good against 
Y, for the carriage charges, though it would have a lien as against 
C. A common carrier is not, in America, given a lien good against 
the true owner, as is the innkeeper, upon goods transported for a 
wrongdoer. Corinth Engine & Boiler Works v. Mississippi Cent. 
R. Co., 49 So. 261, 95 Miss. 817. In England the common carrier 
has such a lien. See Yorke v. Grenaugh, 2 Ld. Raym. 866. The 
railway is therefore liable as a converter, if it refuses to deliver 
fOYe 


Q. 52. A traveling salesman arrives at a hotel with a large sam- 
ple trunk, marked conspicuously, “Property of XY Company. - 
The trunk, which contains samples of clothing, is placed in the 
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salesman’s room. During the week the salesman takes some of 
the samples out with him daily, and one day he has the empty 
trunk taken next door to be repaired, but it is returned to the ho- 
tel that evening. At the end of the week the traveling salesman 
departs without paying his bill, leaving the trunk and samples. 
Later the X Y Company demands the trunk and its contents from 
the proprietor of the hotel, and, upon. his refusal to deliver, brings 
trover for the trunk and its contents. What judgment, and why? 


A. The common law gave an innkeeper a lien upon goods owned 
by a third person in the rightful possession of the guest for the 
value of his entertainment. The innkeeper was compelled to re- 
ceive and act as insurer for the goods in the guest’s possession. 
Horace v. Gerard, 189 N.Y. 302, 82 N.E. 143, 24 L‘R.A.(N.S.) 
958, 121 Am.St.Rep. 886, 12 Ann.Cas. 397. It has been held 
that the lien may attach to goods; even though the innkeeper 
knows that the goods are the property of a third person, as in 
case of samples carried by a commercial traveler as the agent of 
another. Brown Shoe Co. v. Hunt, 72 N.W. 765, 103 Iowa. 586, 
39 L.R.A. 291, 64 Am.St.Rep. 198 (statute). Judgment for de- 
fendant. Robbins & Co. v. Gray, [1895] 2 Q.B. 501. See Wer- 
theimer-Swarts Co. v. Hotel Stevens Co., 80 P. 563, 38 Wash. 409, 
107 Am.St.Rep. 864, 3 Ann.Cas. 625. Apparently a common car- 
rier does not have a lien in this country upon the goods which 
he transports at the instance of one who is not the owner. Fitch 
vy. Newberry, 1 Doug.(Mich.) 1, 40 Am.Dec. 33. It is not clear 
that there is any sound distinction between the case of the carrier 
and the innkeeper as to goods received without the authority of 
the owner, since both are bound to serve the public and receive 
all who apply. See 23 Harv.Law R. 63. 


Q. 53. A statute provides that the keeper of a boarding house 
shall have a lien upon the baggage and effects of any lodger and 
boarder, “the same as an innkeeper.” A rents a typewriter to Y, 
and Y takes it to his room in a boarding house kept by X, and 
keeps it there in his room for a month, using it in his business as 
a public stenographer. There is a plate on the machine with the 
following legend: “Property of A — rented only, not sold.” Y’s 
board bill being unpaid, X takes the typewriter out of Y’s room 
and puts it in X’s office, stating that he intends to hold it until the 
bill is paid. In replevin by A against X, what judgment? 


A. Keepers of boarding houses or lodging house keepers are 
not entitled at common law to any lien on the goods of their 
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boarders or lodgers. Such a lien is, however, often given by stat- 
ute; but such statutes are usually interpreted as restricted to the 
goods of the boarder or lodger. Chickering, etc., Bros. Co. v. 
White, 106 N.W. 797, 127 Wis. 83. The lien of the innkeeper on 
the goods of third parties is justified by the extraordinary liability 
of the innkeeper and his duty to receive all who apply. If a stat- 
ute attempts to extend the-lien to the goods of a third person 
brought to the boarding house by a boarder, it might be held un- 
constitutional, as depriving the owner of property without due 
process of law. Van Laar v. Marchesini, 175 N.Y.S. 456, 107 
Misc. 186; Sargent v. Usher, 55 N.H. 287, 20 Am.Rep. 208. But 
any one who intrusts his goods to the possession of another prob- 
ably does so subject to statutory power to create liens for storage, 
repairs, etc. Van Oster v. Kansas, 47 S.Ct. 133, 272 U.S. 465, at 
page 467, 71 L.Ed. 354, 47 A.L.R. 1044. A statute might well be 
construed not to apply against the owner, unless by express terms. 


Q. 54. A had a lien, as livery stable keeper and trainer, on B’s 
horse for his services. A claimed that $300 was due, and, although 
requested, A refused to deliver up the horse, except upon payment 
of that sum. The actual balance due was only $129. B sues 
for conversion, without tender, on the theory that A, by his ex- 
cessive demand, had lost his lien, and B was excused from tender of 
-the amount due. Result? ; 


A. Where the lienor, A, erroneously, but in good faith, claims 
more than is due, this does not excuse the debtor from the ten- 
der of the sum actually due; that is, unless the creditor shows that 
such tender would be useless. Sabsevitz'v. Greenville Auto Co. 
(N.J.Sup.) 127 A. 604, 3 N.J.Misc. 215; 24 Mich.Law Rev. 199. But 
if the lienor, A, fraudulently claims more than is due, he loses his 
lien. So, if the lienor bases his refusal to deliver upon some ground 
independent of the lien, he waives his lien and cannot afterwards 
set it up. Folsom v Barrett, 62 N.E. 723, 180 Mass. 439, 91 Am. 
St-Rep. 320. A refusal to state the amount of charges, upon the 
owner’s demanding the horse and offering to pay the amount of 
charges, has been held not to destroy the lien. This decision 
seems erroneous. Sutton v. Stephan, 36 P. 106, 101 Cal. 545. Levy 
of attachment waives a lien. 20 Mich.Law Rev. 361; 5 Cal.Law 
Rev. 259. 


Q. 55. Compare a pledge with a chattel mortgage. 


A. Pledge involves delivery of possession of goods as security 
for an obligation, and the lien so created may be enforced by public 
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sale. Pledge is also the name used for collateral security by as- 
- signment of claims or rights represented by documents. Chattel 
mortgages are usually in form a bill of sale or transfer of the 
title to the mortgagee, subject only to be defeated by payment or 
performance of an obligation on a certain day. The essential dif- 
ference between pledge and mortgage, however, is not in the 
formal transfer of title, but in the fact that the mortgage security 
is not dependent on possession or bailment. The mortgagor may 
retain the possession and enjoyment of his property, consistently 
with the security, until default in repayment. In most jurisdictions 
statutes require a chattel mortgage to be recorded to be valid 
against creditors and purchasers without notice from the mort- 


gagor. 


Q. 56. Suppose B, a pledgee, sells stock pledged as security for 
a loan at a private sale, or without notice to A, the debtor? 


A. This is a conversion. If there is a wrongful sale of the pledge, 
American courts generally allow the pledgor to sue in trover with- 
out tender. Baltimore Marine Ins. Co. v. Dalrymple, 25 Md. 269; 
"Ine salmon Weedi& Cows C GA 53 1F: (2d) 1335;,79 Ad. Re 379. 
The transfer by way of pledge carries by implication a power to 
realize on the security to satisfy the obligation by public sale on de- 
fault of payment. No judicial proceeding or decree of foreclosure 
is necessary to pass a complete title. Notice must be given to the 
pledgor of the time and place of the sale, and he may redeem up 
to the moment of sale, and any surplus proceeds over the debt, 
interest, and expenses of sale belong to him. The law recog- - 
nizes no agreement to prevent the redemption of the pledge, as by 
making the pledgee absolute owner on default. If the pledgor fails 
to pay his debt, the pledgee must foreclose by sale to realize on 
his security. The tender of the debt, even after maturity, ex- 
tinguishes the lien of the pledge, for the debt is the principal thing, 
and the law will neither enforce nor countenance any forfeiture 
as a remedy for nonpayment. See 29 Harv.Law. Rev. 277, on 
“Drastic Pledge Agreements.” In regard to commercial paper 
pledged, the general rule is that the pledgee has no right to sell 
it, but should collect and apply the proceeds on the debt, returning 
the surplus to the debtor. In the case of long time commercial 
paper, to fall due much later than the maturity of the debt, or of 
marketable bonds, the presumption would be in favor of implica- 
tion of a power of sale. 
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Q. 57. A, the pledgee of nonnegotiable conditional sales contracts, 
temporarily surrendered them to B, the pledgor, for the special pur- 
pose of indorsing on them payments by the debtors. They were to 
be immediately returned, but B, instead of returning them, pledged 
them to C for a loan. C took them in good faith. A sues C. Re- 
sult? 


A. If the pledgor, while in possession for a temporary purpose, 
sells or transfers the thing pledged to a bona fide purchaser for 
value without notice, the pledgee, A, can neither recover possession 
from such purchaser nor get its value as for conversion. A, the 
original assignee of the contracts, was only a pledgee. B is gen- 
eral owner, and, when he is restored to possession, the pledgee’s 
lien is gone, as against purchasers in good faith, though not as 
against A, or creditors of A. 


Schumann v. Bank of California, 283 P. 860, 114 Or. 336, 37 A.L.R. 1531. 

11 Va.Law Rey. 860. 

24 Mich.Law Rev. 201. 

3 U. of Chi.Law Rev. 37. 

Hickok v. Cowperthwait, 103 N.E. 1111, 210 N.Y. 137, Ann.Cas.1915B, 1002. 
Wek Nat. Bank v. Bradshaw, 135 N.W. 830, 91 Neb. 210, 39 L.R.A.(N.S.) 
Clark y. Corser, 191 N.W: 917, 154 Minn. 508. 


Q. 58. M was a dealer in automobiles and ordered a car from the 
maker. D advanced the money to pay the price and took a note 
from M, for which the car was pledged as collateral. D was given 
possession of the car and then put it in M’s garage, with other cars 
of M, for purposes of demonstration and sale. M became insol- 
vent, and X, his trustee in bankruptcy, now claims the car as 
against the pledgee, D. Who is entitled? | 


4 


A. While possession by a pledgee is essential to the validity of a 
pledge, it is generally held that redelivery of the property to the 
pledgor for a temporary purpose does not destroy the lien of the 
pledgee, except as against a bona fide purchaser from the pledgor 
while so in possession. By resorting to this doctrine, it was held 
that under the facts stated the trustee in bankruptcy took subject 
to the pledge. Darragh v. Elliotte (C.C.A.) 215 F. 340. The de- 
cision has been justifiably criticized as carrying the doctrine farther 
than previous cases warrant and as extending it so as virtually to 
do away with the rule that possession is essential to the validity 
of a pledge. 28 Harv.Law Rev. 211. See, also, 22 Mich.Law Rev. 
381; In re Alday Motor Co. (D.C.) 50 F.(2d) 228. 

Section 3 of the Uniform Trusts Receipts Act, which by 1936 
has been adopted in several states (e. g., Cal.Civil Code, § 3012 et 
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seq.) in substance seems to define a “temporary purpose” as one 
of not more than ten days’ duration and to preserve the validity 
of the redelivered pledge as against creditors of the pledgor only 
for that period. The same section of the Uniform Act also gives 
a limited effect, as against creditors, to an attempted pledge with- 
out transfer of possession. See 3 U. of Chi.Law Rev. 36, 37. 


Q. 59. A financing company lent $12,000 to a furniture manu- 
facturing company on the security of an assignment of certain 
lumber. There was no physical delivery of this property, but 
upon receipt of the assignment and accompanying inventory the 
financing company leased from the furniture company a room in 
the latter’s factory in which the lumber was stored. This room 
was shut off from the rest of the factory by a separate door and 
was marked by signs indicating that it was the warehouse of the 
financing company. The financing company gave to the furni- 
ture company its warehouse receipt for the lumber, stating that it 
was held subject to the financing company’s claim of $12,000. The 
assignment provided for a certain method by which lumber could 
be withdrawn for use by the furniture company, but this method 
was not followed, the furniture company withdrawing the lumber 
at will, with the acquiescence of the financing company. Such 
withdrawals were subsequently replaced and inventories taken by 
both companies showed that the stock remained substantially con- 
stant. Upon the bankruptcy of the furniture company, was the 
financing company entitled to the lumber as security for its $12,000 
claim? 


A. A transfer of possession to the pledgee is essential to the 
validity of a pledge. In order to satisfy this requirement and at 
the same time keep the property pledged reasonably accessable 
for use or sale by the pledgor, the device of so-called “field storage 
warehousing” has frequently been resorted to. When properly 
carried out, so as to give exclusive and unequivocal possession to 
the pledgee or warehouseman, such device has been recognized by 
the courts as entirely effective. American Can. Co. v. Erie Presery- 
imeueor (CCAD 183ehs90;4 Union rust Co. v. Wilson, 125 S.Ct. 
766, 198 U.S. 530, 49 L.Ed. 1154. In a situation substantially as 
outlined in the foregoing question, the pledgee’s claim was upheld 
by the court. Manufacturers’ Acceptance Corp. v. Hale (C.C.A.) 
65 F.(2d) 76. However, the withdrawals by the furniture com- 
pany (pledgor) at will, without consulting the pledgee but with 
the latter’s acquiescence, would seem to negative the existence 
of exclusive and unequivocal possession in the pledgee and to 
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show that the dominion and control of the pledgor remained prac- 
tically as before the making of the purported pledge. For this 
reason the financing company should not be entitled to the lumber 
as security for its claim. Hamilton Ridge Lumber Sales Cor- 
poration v. Wilson (C.C.A.) 25 F.(2d) 592; In re Spanish-Amer- 
ican Cork Products Co. (C.C.A.) 2 F.(2d) 203. See, also, 19 Cal. 
Law Rev. 333; 26 Columb.Law Rev. 129, at page 143. 


SECTION 10.—CONVERSION 


Q.60. A, a money lender, makes a loan of $1,000 for 6 months 
to B on the security of a certain race horse, which was delivered to 
A in pledge. A sold the horse to C before default and without no- 
tice. B sues A and C for conversion. What result? 


A. The issue is raised: May the pledgor sue the pledgee and his 
vendee for conversion without tender of the amount of the debt? 
By the general American rule, the wrongful sale has the effect of 
terminating the bailment, and revests in B, the pledgor, the right to 
immediate possession, thus excusing tender as a condition pre- 
cedent. Austin v. Vanderbilt, 85 P. 519, 48 Or. 206, 6 L.R.A.(N. 
S.) 298, 120 Am.St.Rep. 800, 10 Ann.Cas. 1123. The measure of 
damages will be the value of the goods at the time of the pledg- 
ee’s wrongful act, less the amount of the debt, with interest there- 
on to the date of the judgment. See 6 Minn.Law Rev. 173, 184; 
19 Columb.Law Rev. 247. The English and some American cases 
hold that, in spite of the illegal transfer, the pledgor cannot sue in 
conversion until he has tendered the amount of the debt. Halli- 
day v. Holgate, L.R. 3 Ex. 299; Donald v. Suckling, L.R. 1 Q.B. 
585; McClintock v. Central Bank, 24 S.W. 1052, 120 Mo. 127. 

If C takes the pledge innocently, it may be argued that he should 
be regarded as the assignee of A as to the debt and the security. 
If this view is taken, B cannot hold C for conversion without a 
tender of the debt being first made, at least if C still has the pledge 
in his possession and has exercised no dominion over the goods. 
Talty. v. Trust Co., 93 U.S, 321, 23 L.Ed. 886; Williams v. Ashe, 
43 P. 599, 111 Cal. 180; Brittan v. Oakland Bank, 57 P. 84, 124 Cal. 
282, 71 Am.St.Rep. 58, 2 Cal.Law Rev. 70. 


Q.61. January 2 A pledges 500 shares of Union Central stock 
with B as secur‘ty for a demand loan, market price of stock being 
$22 per share. February 1, without notice to A or demand for pay- 
ment, B sells stock on market at $20 per share. A learns of sale on © 


§ 10 PERSONAL PROPERTY AND BAILMENTS 797 


February 10, when stock is at $19 per share, and that day demands 
return of stock, but makes no formal tender of the amount of his 
indebtedness to B until February 12, when stock has risen to $23 
per share. On March 1 stock rises to $30 per share, and A sues B 
in trover for conversion. The case is reached for trial October 
15 and stock can then be bought at $15 per share. Can A recover 
from B, and, if so, how much? Why? Would it make any differ- 
ence whether the transaction occurred in London, New York, or 
Chicago? Why? 


A. If B, the pledgee, sells or places beyond his power to return 
the stock pledged, he is guilty of conversion. By the American 
rule A may sue in trover for conversion by the pledgee without 
tender of the debt. The main issue, then, is as to the measure of 
damages. Some courts allow the highest market price of the stock 
between the conversion and the trial, namely, $30 per share, less 
the amount of the debt. In re Berberich’s Estate, 107 A. 813, 264 
Pa. 437; 33 Harv.Law Rev. 474; 18 Mich.Law Rev. 239. The New 
York courts allow the value at conversion or the highest inter- 
mediate value between notice of conversion and a reasonable time 
thereafter, whichever is the higher. In re Salmon Weed & Co. 
COPA.) 937 (2d) 1350,’ 79 ACE Ri 3/94 Wright, vy.) Banko of the 
Metropclis, 18 N.E. 79, 110 N.Y. 237, 1 L.R.A. 289, 6 Am.St.Rep. 
356; 39 Harv.Law Rev. 124; 19 Col.Law Rev.. 379. The gen- 
eral rule in trover is the value of the property at the time of the 
conversion, with legal interest from that time. Continental Co. 
v. Bliley, 46 P. 633, 23 Colo. 160. To allow the plaintiff to recover 
the highest intermediate value up to the time of verdict, it has 
been pointed out, permits him to speculate for an unreasonably 
long time at the expense of the converter. 4 Cal.Law Rev. 246. 
In England, A could not recover from B at all without tender. 
The rule of highest intermediate value seems to be recognized. In 
Illinois the value of the stock at the time of conversion is the rule. 
See, generally, 8 Minn.Law Rev. 65. 


Q. 62. P deposited 1,000 bushels of wheat with W, a warehouse- 
man, at Echo, Minn., May 1, 1919, to be stored. The wheat was 
then worth $2.50 per bushel. The storage was to be 2 cents per 
bushel per month. October 1, 1919, W borrowed $2,000 from D, a 
commission merchant of Minneapolis, and issued to him a storage 
receipt for 1,000 bushels of wheat as security. W had no other 
wheat but P’s, but D believed at all times that W owned the 1,000 
bushels. Wheat was then worth $3.50 per bushel. March 1, 1920, 
W shipped the 1,000 bushels to D to be sold and proceeds credited 
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to W’s account. The wheat was sold and delivered by D to other 
parties at $3 per bushel, the then fair market price in Minneapolis. 
The total storage charge up to this time was 10 cents per bushel, 
and transportation to Minneapolis cost five cents per bushel. On 
June 1, 1920, P demanded the wheat of W and D. Wheat was then 
worth $3.75 per bushel] in Minneapolis. What amount if any, may 
P recover from D? 


A. D, the commission merchant, who took a receipt representing 
P’s wheat and sold it to other parties, is liable for its conversion. 
If D had acted merely as agent for W, a more difficult question as 
to conversion would be presented. As D is not a willful converter, 
but acted in good faith, the measure of damages is the value of 
the property at the time of the demand for its return, less storage 
charges and the expense of transporting it to Minneapolis, where 
it was sold. If the conversion was willful, the measure of damages 
would be the value at the time of demand, without deduction for 
improvements by the wrongdoer. But, if the conversion were in- 
advertent, the damages would not include the value after transpor- 
tation to market, or other value added by the converter. 

ere erate v. Chicago, etc., R. Co., 140 P. 907, 79 Wash. 629, 52 L.R.A.(N.S.) 


Dolliff v. Robbins, 86 N.W. 772, 83 Minn. 498, 85 Am.St.Rep. 466. 
See 5 Cornell Law Q. 326. 


Q.63. B drove a car into A’s garage. B was unknown to A, 
but A had no reason to believe that B did not’ own the car. A 
put repairs on the car worth $50 at the request of B. B never came 
back to claim the car, but two months later C saw the car in A’s 
garage and claimed it as his own, asserting that it had been stolen 
from him. A told C that he might have the car on paying for the 
repairs and storage. C paid, tock the car, and disappeared. O 
now appears and proves that the car was his, that it had been 
stolen from him, and that neither B nor C had any rights in it. 
Can O maintain an action against A? 


A. The question is whether a bailee of a thief is liable for con- 
version for delivering the car in good faith to C, who had no title. 
Is A liable to O, when he delivers the car to a person, C, whom 
he reasonably believes to be the owner? A might be liable for 
failing to exercise sufficient care in determining whether C was 
the one entitled. Any act of ownership or exercise of dominion 
over the property of another, inconsistent with his rights, is a con- 
version, and good faith or due care are no defense. But a carrier 
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or bailee, who acts as a mere conduit and delivers the goods to the 
bailor, is not liable, if he has no notice of the rights of the true 
owner. It might be argued that A should not be held liable to 
O for delivering to C, as he would not have been liable for deliver- 
ing to B in good faith. But it would probably be held a conversion, 
since he has delivered to a third party without the consent of 
either the bailor or the owner. See Gurley v. Armstead, 19 N.E. 
389, 148 Mass. 267, 2 L.R.A. 80, 12 Am.St.Rep. 555; Loring v. 
Mulcahy, 3 Allen (Mass.) 575; Ashcraft v. Tucker, 215 P. 877, 73 
Colo. 363, 28 A.L.R. 692; Varney v. Curtis, 100 N.E. 650, 213 Mass. 
309, L.R.A.1916A, 629, Ann.Cas.1914A, 340. 


Q. 64. A left his tools overnight in B’s barn with B’s leave. On 
going to the barn in the morning to get the tools, he was met by 
S, B’s servant, who asked what he was doing there, and, on A’s ex- 
plaining that he had come to get his tools, § refused to allow him to 
enter the barn, and on his attempt to do so shoved him aside and 
ordered him off uf the grounds. In trover by A against B, these 
facts appearing, what judgment? 


A. Judgment for A. It is a conversion for B, by himself or his 
servants acting in the course of their employment, to prohibit A 
from going on B’s premises to get his tools, which have been duly 
demanded. By refusing to allow A to remove his property, B has 
exercised such claim and dominion over the property as amount to 
a conversion. Lewis v. Ocean Nav. & Pier Co., 26 N.E. 301, 125 
N.Y. 341. 

What is the position of an owner of chattels which are on anoth- 
er’s land without an express right to enter and remove them? If 
the goods are there by the chattel owner’s fault, he has no right to 
enter and retake the goods, and if he does he is liable for trespass. 
Mt. Vernon Lumber Co. v. Shepard, 67 So. 286, 190 Ala. 574. If the 
goods come on the land by the landowner’s consent, or perhaps 
even by accident, there is no liability in trespass, as where fruit 
falls from adjoining trees. In the present case B should deliver the 
tools to A or permit him to enter to take them, and upon refusal 
should be held liable as a converter. S would no doubt be justified 
in demanding some proof of A’s identity and ownership. Donnell 


v. Canadian Pac. Ry. Co., 84 A. 1002, 109 Me. 500, 50 L..R.A.(N.S.) 
1172. 


Q. 65. D professed to be acting as agent of F, and induced P to 
sell and deliver to him for F certain bonds payable to bearer and 
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certain mining stock indorsed in blank, for which he gave P the 
forged check of F. A, acting as broker for D, innocently sold the 
stock to B, and delivered it to him, and turned over the proceeds to 
D, less his commission. The stock trebled in value, and then went 
down to nothing. None of the parties had notice of D’s fraud. P 
demands his stock of A, B, and D, and sues them in trover for its 
vatue. Who is liable? 


A. In general, a person is guilty of conversion who sells the 
property of another, without authority from the Owner, notwith- 
standing he acts under the authority of one who claims to be owner. 
“ Hollins. v. Fowler, L.R. 7 H.L.°757.. P did noti assent to transter 
‘title to D, so that P remained the true owner of the stock. A, the 
innocent agent, who sold the certificates of stock indorsed in blank 
on behalf of one who had no title, is guilty of conversion, and liable 
for their.value... Swim wi, Wilson, .272P. 33, 90 iCal, 126," 13.17 
R.A. 605, 25 Am.St.Rep. 110; 27 Harv.Law Rev.‘100. The great 
weight of authority is that the innocent agent, who assists the 
principal in converting property, is personally liable to the own- 
er. But see Ashcraft v. Tucker, 215 P. 877, 73 Colo. 363, 28 A. 
LR: 6925. J. U. -Fargason Conv} Ball, 159-S.W.. 221,:128"7 enna 37 
50 L: RA.CN.S.) ToL 

But a stockbroker, who in good faith sells for a customer a nego- 
tiable bond, is not liable to the true owner for conversion. The 
innocent agent is protected in dealing with negotiable paper pay- 
able to bearer, as well as the purchaser for value. Pratt v. Hig- 
ginson, 119 N.E. 662, 230 Mass. 256, 1 A.L.R. 714; 28 Yale Law 
J. 175; Heney v. Sutro & Co., 153 P. 972, 28 Cal.App. 698. B, the 
innocent purchaser, is clearly liable for the stceck, unless P can be 
held estopped by delivering the stock to D indorsed in blank. 


Q. 66. B took an auto from the possession of A against his pro- 
test. B later offered to restore the auto to A, but A refused to 
take it back, and sues for its value in trover. Can B show the ten- 
der of the goods converted as a defense or in mitigation of dam- 
ages? 


! 

A. It is generally held that, when a conversion is complete, an of- 
fer to restore the goods, or their actual return to the premises of the 
owner, without an acceptance, will not take away his accrued right 
of action. If the owner accepts the chattel back, this will not act as 
a complete defense, but will only serve to mitigate damages. In 
some states, if the taking was not willful, and there is no special 
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damage, the courts allow the converter to return the goods in miti- 

gation of damages, in their discretion. In others it seems that con- 

verted goods can never be forced back on the original owner, 
Haubrich v. Heaney, 200 N.W. 930, 161 Minn. 92. 


Carpenter v. Dresser, 72 Me. 377, 39 Am.Rep. 337. 
9 Minn.Law Rev. 392. 
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SECTION 1.—THE CONTRACT TO MARRY—ACTIONS 
FOR BREACH AND INTERFERENCE 


Q.1. A and B had known each other for years. B was a close 
friend of A’s deceased wife. They had been together frequently ; 
he had addressed her in terms of endearment; he had described 
to her the kind of wife he would like to have and she answered 
the description; he told her he loved her and she admitted that 
she loved him. She told him hcw she regarded his advances and 
asked him to make up his mind definitely. In answer he con- 
tinued his suit with renewed vigor. Subsequently A married an- 
other. In an action by B for breach of promise to marry, would 
the following charge be upheld: “In an engagement to marry 
the contract can be entered into between lovers without his ask- 
ing in words the question whether she will marry him and with- 
out her answering in words that she will do so”? 


A. The charge will be upheld. Seldom is it possible to present 
witnesses to the making of the contract to marry. The point usu- 
ally is left to the jury to determine from all the facts and circum- 
stances of the case. The standard charge is somewhat as follows: 
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“No particular words are necessary to give rise to a contract to 
marry; it is sufficient that the minds of the parties have met, and 
that the engagement to marry is mutually agreed on.” The issue 
is predominantly one of credibility of witnesses. Where the parties 
have conducted themselves in a manner consistent only with the 
existence of an engagement, the fair inference is that they have 
entered into a contract. Homan v. Earle, 53 N.Y. 267; Stamm v. 
Wood, 168 P. 69, 86 Or. 174; Cleavenger v. Castle, 237 N.W. 542, 
255 Mich. 66. 

In several states recent statutes have abolished the action for 
breach of promise and also for alienation, enticement, criminal 
conversation and seduction, sometimes referred to as “heart balm” 
suits. Note, Legislative abolition of certain actions designed to 
protect the family relation, 30 Ill.Law Rev. 764 (1936). See, also, 
5 Brooklyn Law Rev. 196; 21 Corn.Law Q. 677 (1936); 5 Ford- 
ham Law Rev. 63; 33 Mich.Law Rev. 979; -13 N.Y.U.Law Q. 
Rev. 104 (1935) ; 22 Va.Law Rev. 205; 10 Wis.Law Rev. 417. 


Q.2. A and B were engaged to be married. A, however, mar- 
ried C. B sued for breach of promise. A admitted the contract, 
but alleged that some years prior thereto B, unbeknown to him at 
the time of the contract, had had sexual relations with several 
men and was infected with venereal disease. Would the following 
charge be upheld: “The law, through implication, reads into the 
promise of either party to the engagement the representation of 
chastity and physical qualification for the relations, which, if 
false or a misrepresentation, constitutes a fraud vitiating the whole 
contract”? 


A. Yes. Unchastity of the plaintiff unbeknown to the defendant 
is an absolute defense to an action for breach of promise. This 
would be so even though there had been a single act of unchastity 
committed some years before the contract was entered into. In 
a few states there are statutes which have codified this common- 
law defense. 

Similarly proof by the defendant of the plaintiff’s impotence, or 
the affliction of either party with a loathsome and contagious dis- 
ease, would constitute an absolute bar to the suit. 

Colburn y. Marble, 82 N.E. 28, 196 Mass. 876, 124 Am.St.Rep. 561. 

McKane y. Howard, 95 N.N. 642, 202 N.Y. 181, Ann.Cas.1912D, 960. 

See Longmuir v. Ashbey, 172 A. 372, 113 N.J.Law, 115. 

Shepler vy. Chamberlain, 197 N.W. 372, 226 Mich. 112, 33 A.L.R. 1232. 

Goodner v. Goodner, 249 S.W. 805, 147 Tenn. 517, 33 A.L.R. 1222. 

Physical and mental condition as a defense, 83 U.Pa.Law Rev. 998; 12 N.Y. 
U.Law Q:Rev. 182. ; 


\ b's te ee ne . bh ma ee eee 


804 PERSONS AND DOMESTIC RELATIONS $1 


Q.3. A and B were engaged tc be married. B was employed by 
X, a married man, at $150 per month. When X learned of her en- 
gagement, he increased her salary to $250 per month, showered her 
with flowers, gifts, and automobile trips, admittedly for the pur- 
pose of inducing her to break the engagement. This was done. 
A sues X in tort for damages for inducing such breach. Will X’s 
demurrer to the petition be upheld? 


A. Generally in England and the United States X’s demurrer 
will be sustained. A has no remedy against X unless he can 
invoke the law of defamation. Courts have quite consistently re- 
fused to extend the tort action for malicious inducement of breach 
of contract to the situation here involved. No court has consid- 
ered the possibility of such an action against the parents of one of 
the parties. A few isolated cases, however, have expressed a will- 
ingness to hold a defendant, a stranger, for damages where he has 
acted without proper motive in inducing a breach of the contract 
to marry. 

Conway v. O’Brien, 169 N.H. 491, 269 Mass. 425, 73 A.L.R. 1448. 
Homan v. Hall, 165 N.W. 881, 102 Neb. 70, L.R.A.1918C, 1195. 
Ableman v. Holman, 208 N.W. 889, 190 Wis. 112, 47 A.L.R. 440. 
Stifler v. Boehm, 206 N.Y.S. 187, 124 Misc. 55. 

Clarahan y. Cosper, 296 P. 140, 160 Wash. 642. 

Compare Minsky v. Satenstein, 143 A. 512, 6 N.J.Misc. 978. 


Jacobs v. Schweinert, 168 A. 741, 11 N.J_Mise. 868. 
Notes, 10 Notre Dame Law, 319; 21 Va.Law Rev. 125. 


SECTION 2.—MARRIAGE—CREATION OF STATUS— 
VALIDITY—WHEN VOID OR VOIDABLE 


Q.4. A, a man, and B, a woman, engaged to be married, enter 
into the following agreement: “It is hereby mutually agreed that 
the marriage relationship shall be continued in to the satisfaction 
of both parties and to their mutual happiness. Should a condition 
exist at any time that would disturb the harmony of married life, 
the parties agree to a legal separation, with the following stipula- 
tions: A agrees to make a settlement of $100 for each year they 
shall have lived together as man and wife. B agrees to accept 
such settlement and to vacate the house within twenty-four hours. 
B further agrees to release A, his heirs and assigns, from claims 
for alimony, support, maintenance, dower, and not to contest any 
action for divorce that may be brought by A.” ‘They were mar- 
ried. After cohabitation for one year. they separated. B ac- 
cepted $100 in full settlement of all claims against A. Shortly 
thereafter A died. B petitioned for her widow’s share in his es- 
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tate. The administrator set up the antenuptial contract as a bar. 
Result? 


A. B would be entitled to her allowance from A’s estate. The 
marriage was valid. The antenuptial agreement was unenforce- 
able because it purported to alter the right to support and the 
normal incidents of marriage. It would be considered as con- 
trary to public policy, an attempt to modify a social institution, 
which cannot be set aside or its SUneEons modified at the pleas- 
ure of the parties. 


French v. McAnarney (Mass.) 195 N.E. 714, 98 A.L.R. 530, 533, note. 

Estate of Duncan (Popham v. Duncan), 285 P. 757, 87 Colo. 149, 70 A.L.R. 
824. ; 

Oliphant y. Oliphant, 7 S.W.(2d) 783, 177 Ark. 613. 


Q.5. A and B, both of full age, agreed to marry and went 
through a marriage ceremony before the captain of an American 
ship on the high seas. It was expressly agreed between them that 
the marriage was to be kept a secret, and that they would not 
live together for six months. Before the expiration of the six 
months, B, the wife, brings proceedings to have her husband sup- 
port her. Result? 


A. B will succeed. A status of husband and wife is created by 
a contract of marriage, provided in this contract words of present 
import (verba de presenti) are used, as distinguished from words 
of future import (verba de futuro). Whether a ceremony is neces- 
sary depends upon the laws of the jurisdiction in which the con- 
tract is made or of the domicil of the parties if there is no such 
law. <A ship on the high seas is deemed to be part of the country 
to which it belongs. A contract not to assume mutual marital 
duties for a specified time, or to keep the marriage a secret, has 
no effect on the existence of the relation, and the obligations im- 
posed by law upon those in the relation of husband and wife will 


be enforced. 


Johnson y. Baker, 20 P.(2d) 407, 142 Or. 404. 

Reifschneider v. Reifschneider, 89 N.H. 255, 241 Il. 92. 

Miller vy. Miller, 228 N.Y.S. 657, 182 Mise. 121. 

See note as to Law governing marriage on the high seas, 22 Cal.Law Rev. 


661 (1934). 


Q.6. A and B lived together for two years, partly at the home 
of B’s parents in X City, and partly at rooms rented for her there 
by A. A spent about four nights a week with B and left each 
morning by automobile for his home in Y City, in the same state, 
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thirty miles away. A refused further to support B, and the lat- 
ter sues for separate maintenance. B testified that A and B had 
agreed “to take each other as husband and wife.” B’s mother 
testified that A denied having asked B to marry him or that he 
had told B’s mother that they were married. He admitted having 
lived with B in the manner described. B never had stayed in A’s 
home in Y City; in that community there was no general reputa- 
tion as to their marriage. But according to the uncontradicted tes- 
timony in X City the parties were reputed to be husband and 
wife. Result? : 


A. The decision will depend upon the local laws. In slightly less 
than one-half of the states the so-called “common law marriage” 
is still recognized. Such a marriage is entered into by mutual con- 
sent to assume the relation of husband and wife to each other. A 
common-law marriage can be proved by a written contract signed 
by both parties, by witnesses tc the contract, or by cohabitation 
and repute. Cohabitation and repute establish a presumption 
that a mutual agreement has been made. But this presumption is 
rebuttable, and proof that the relations were meretricious will es- 
tablish the counter presumption that they continued so. Some . 
courts have held that the reputation of marital status must be gen- 
eral in the community and not confined to the relations and ac- 
quaintances of one of the parties. In such states the decision would 
probably be for A. 

Richard v. Richard, 45 P.(2d) 101,-172 Okl. 397. 

See note, Common law marriage: Sufficiency of evidence, 21 Cornell Law Q. 
122 (1935). 

In re McGrath’s Hstate, 179 A. 599, 319 Pa. 309. 

Matter of Heitman’s Hstate, 279 N.Y.S. 108, 154 Mise. 838. 


See eres 83 U.Pa.Law Rey. 801; 11 Neb.Law Rey. 188; 66 U.S.Law Rev. 
164. ; 


Q.7. A, a man, and B, a woman, were married ceremonially in 
Missouri after having obtained invalid ex parte divorces in Colo- 
rado from their respective spouses resident in New York and 
England. In neither case was there personal service of summons 
nor an appearance by the divorce respondent. Thereafter B’s first 
husband obtained a valid divorce in England, and A’s first wife 
did the same in New York. Shortly thereafter A’s first wife died. 
A and B continued to live together for a time after these events. 
B sues A for a divorce. Result¢ 


A. The answer to this question depends on the local law. A 
state could hold the Colorado divorces void for want of jurisdic- 
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tion. Therefore, the subsequent ceremonial marriage would be in- 
valid. The question then would be whether after the impediments 
to the lawful marriage had been removed a common law marriage 
resulted. There are three types of cases: (1) Where both parties 
knew of the impediment at the time of the marriage; (2) where 
only one knew thereof; (3) where neither knew. In (1), the case 
here, it is generally held that a new contract or ceremony is neces- 
sary after the impediment has been removed; otherwise it will be 


presumed that the meretricious relations have continued. 
Friedenwald v. Friedenwald, 16 F.(2d) 509, 57 App.D.C. 138. 
12 Cornell Law Q. 513; 18 Minn.Law Rev. 86. 
Hill v. Vrooman, 213 N.Y.S. 256, 215 App.Div. 847, affirmed 152 NEB. 421, 
242 N.Y. 549. 
Contra: Campbell v. Campbell, L.R. 1 H.L.Se. 182. 


In (2) the better view is that no new contract or ceremony is 


necessary. 

~ Chamberlain vy. Chamberlain, 62 A. 680, 68 N.J.Eq. 736, 3 L.R.A.(N.S.) 244, 
111 Am.St.Rep. 658, 6 Ann.Cas. 483. 

Smith v. Reed, 89 S.E. 815, 145 Ga. 724, L.R.A.1917A, 492. 

Contra: Cartwright v. McGown, 12 N.E. (CXS WAL IU. 388, 2 Am.St. ee 
105. 

Collins v. Voorhees, 20 A. 676, 47 N.J.Eq. 315, 14 L.R.A. 364, 24 Am.St.Rep. 
412. See note, 21 Va.Law Rev. 331. 


In (3) the same view prevails. 


/ Land y. Land, 68 N.E. 1109, 206 Ill. 288, 99 Am.St.Rep. 171. 
Haton v. Haton, 92 N.W. 995, 66 Neb. 676, 60 L.R.A. 605, 1 Ann.Cas. 199. 
See note, Judicial presumption respecting irregular marriages, 82 U.Pa.Law 
Rey. 508. 


Q.8. A, a boy of 16, married B. The statute of the state in 
which they are domiciled and in which they marry provides that 
males under 17 and females under 14 are incapable of contracting 
marriage. Without first obtaining a dissolution of his marriage to 
B and during her lifetime, A married C. He was prosecuted for 
bigamy. Was the court correct in refusing to give the following 
charge: “If the first marriage was contracted while the defendant 
was under seventeen, he was not guilty”? 


A. Yes. Even though the statute in terms expressly forbids 
marriage below a certain age, and even penalizes those who take 
part in such a marriage, the general rule is that such marriages 
are not void, but merely voidable, and, unless proceedings for 
annulment are duly taken, the marriage will be valid for all pur- 
poses. The common-law ages of 14 for boys and 12 for girls have 
been altered in most jurisdictions. 

Beggs v. State, 55 Ala. 108. 


Koonce vy. Wallace, 52 N.C.(7 Jones’ Law) 194. 
State v. Sellers, 134 S.E. 873, 140 S.C. 66. 
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Contra: Shafher v. State, 20 Ohio, 1. ; 
. Note, Marriage below statutory age—Effect of cohabitation after arriving at 
,that age; 24 Ky.Law J. 75; 18 Cal.Law Rev. 273. 


Q.9. A, a man of 21, and B, a girl of 14, are both domiciled in 
and residents of X State, the law of which provides that females 
under 15 are absolutely incapable of contracting marriage. A and 
B cross the border into State Y, where the age of consent for 
females is 14. They are there married in full compliance with the 
local law, and return home. Proceedings are begun by B’s father 
to obtain an annulment of the marriage. Result? 


A. The authority is divided on this point. The general rule of 
the conflict of laws is that a marriage valid where contracted is 
valid everywhere. Here the marriage was clearly valid in State 
Y. Probably the majority rule would not allow the decree. But 
some courts view such a marriage as repugnant to their state 
policy. They take the position that the state of the domicil has 
such an interest in the creation of the marital status of those 
domiciled therein that its courts may grant an annulment. 


Levy v. Downing, 100 N.H. 638, 213 Mass. 334. 
Contra: Cunningham v, Cunningham, 99 N.H. 845, 206 N.Y. 341, 43 L.R.A. 
(N.S.) 355. f 
. Ross v. Bryant, 217 P. 364, 90 Okl. 300. 


Q.10. A and B are residents of and domiciled in State X. The 
law thereof provides that no license for marriage shall issue unless 
each applicant submits a statement from a licensed physician 
showing freedom from a contagious venereal disease. A and B 
are married in State Y, where there is no such law. They return 
at once to State X. After cohabitation for two years, A dies. 
B seeks dower in his estate. A’s heirs resist her claim on the 
ground that the marriage was void. Result? 


A. B will win. The general rule is that the law of the state of 
the ceremony will govern the validity of the marriage in regard 
to the necessity for a marriage license, the ceremony, the officiant, 

nd the manner of performing the ceremony. ‘The provision in 
regard to prenuptial physical examination has no extraterritorial 
force. The marriage therefore is valid. 


Lyannes v. Lyannes, 177 N.W. 683, 171 Wis. 381. 


Q. 11. A, who is a man of unsound mind, married B. They live 
together for several years. A dies, his mental incapacity having 
continued unaltered. B seeks dower in his estate, A’s children by 
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a former marriage resist the claim on the ground of A’s mental in- 
capacity. Result? 


A. At common law, insanity of either party rendered the mar- 
riage a nullity, and no judicial proceedings were necessary to have 
it so declared. A and B therefore were never husband and wife. 
The ecclesiastical courts, however, would, if asked declare such 
marriages absolutely void. Unless the common law has been 
changed by statute, as is the case in the great majority of states, B 
will fail. But if a statute has made such marriage merely void- 
able, B will succeed, since no action has ever been brought to an- 
nul the marriage in A’s lifetime, and none can now be brought ex- 
cept under express statutory provisions of a few states. 

; Bllis v. Ellis, 119 So. 304, 152 Miss. 836. 
In re Estate of Gregorson, 116 P. 60, 160 Cal. 21, L.R.A.1916C, 697, Ann. 
Cas.1912D, 1124. 


Sothern y. United States (D.C.) 12 F.(2d) 936. 
Williams y. Williams, 263 P. 725, 83 Colo. 180, 57 A.L.R. 127. 


Q.12. A and B marry. B subsequently discovers that A is phys- 
ically incapable of consummating the marriage, a condition un- 
known to either party at the time of the ceremony. She re- 
mains in A’s home for several years, and then removes from it 
and brings an action to annul the marriage. Result? 


A. Incurable impotency was a ground for obtaining an annul- 
ment in the English ecclesiastical courts and is similarly effective 
in this country. The physical incapacity must have been incurable 
at the time of the ceremony and must have so continued. A con- 
dition making intercourse imperfect and unsatisfactory is not sufh- 
cient. Here A’s physical incapacity existing before the marriage 
and being incurable would have constituted a ground for an an- 
nulment if B had proceeded at the time she discovered the con- 
dition. Nor would A’s lack of knowledge thereof have been an effec- 
tive defense. But B, after discovering the facts, continued to co- 
habit with A, for which sexual relations are not essential. By 
“such conduct she ratified the marriage and cannot thereafter ob- 
tain an annulment. Sterility, as opposed to impotency, is not a 
ground for annulment. 

Kirschbaum vy. Kirschbaum, 11 A. 697, 92 N.J.Eq. 7. 
Vanden Berg v. Vanden Berg (Sup.) 197 N.Y.S. 641 
Schroter y. Schroter, 106 N.Y.S. 22, 56 Misc. 69. 


Turney v. Avery, 113 A. 710, 92 N.J.Hq. 473. 
See note, Laches as defence, 20 Cornell Law Q. 229; 1 U.Toronto Law J. 


383. 
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Q.13. A and B, first cousins, are domiciled in and residents of 
State X. The law thereof prohibits and declares void on the 
ground of consanguinity the marriage between first cousins and 
‘makes such marriage punishable by fine and imprisonment. They 
are married in State Y where such marriages are sanctioned, and 
return at once to State X. After cohabitation for several years, B, 
the woman, sues for divorce and alimony. A contends that the 
marriage is an absolute nullity. Result? 


A. Under the English Law, 32 Hen. VIII, C. 38, the ecclesi- 
astical courts could not annul a marriage on the ground of con- 
sanguinity unless the parties were more closely related than first 
cousins. There was no impediment to such marriages. Such is 
the law of this country except where it has been altered by statute. 
Twenty-nine states forbid the marriage of first cousins. The mar- 
riage here then would have, been void if contracted in State X, and 
B would fail. It was valid where celebrated, however. The gen- 
eral rule is that a marriage valid where contracted is valid every- 
where. This is subject to an exception that where such marriage 
is between persons so closely related that the marriage is contrary 
to a strong public policy of the domicil. But the marriage of 
first cousins is generally not held to be so odious as to invoke this 
exception. Probably B would succeed. This answer would have 
to be qualified if State X had a marriage evasion statute. 

Leefield v. Leefield, 166 P. 953, 85 Or. 287. 
Meisenhelder v. Chicago & N. W. Ry. Co., 213 N.W. 32, 170 Minn. 317, 51 
A.L.R. 1408. : 


Note, 1 Univ.Chicago Law Rev. 496, Validity of marriage contracted in vio- 
lation of Lex Fori; 16 Minn.Law Rey. 172. 


Q. 14. A and B were married in State X and cohabited as hus- 
band and wife for several years. A left and, after wandering about 
the country for several months, settled in State Y and married C. 
A acquired considerable property. He lived with C openly and 
notoriously for ten years until his death, during most of which 
time B knew of the situation. She had taken no steps to divorce 
or obtain support. B sues in State Y for dower. Her claim is re- 
sisted by C. Result? 


A. A marriage contracted during the existence of a prior un- 
dissolved relationship is void and of no effect. It would make no 
difference that C did not know: of the A-B marriage. But A-C 
lived together as husband and wife for many years. The general 
repute in the community was that they were legally married. A 
strong presumption exists in favor of a marriage that is attacked. 


a 
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This arises from the fact that in most situations marriage can be 
proved by cohabitation and reputation. This presumption takes 
the form of a divorce dissolving the first relationship. It could 
here be effectively invoked by C as against B. It would cast the 
well-nigh impossible burden on B of proving that there had been 
no divorce. Very likely B would fail. 

Spears v. Spears, 12 S.W.(2d) 875, 178 Ark. 720. 

Payne v. Payne, 219 S.W. 4, 142 Tenn. 320. 

Brokeshoulder v. Brokeshoulder, 204 P. 284, 84 Okl. 249, 834 A.L.R. 441. 

30 Hary.Law Rev. 500. 


Contra: Randlett v. Rice, 6 N.E. 238, 141 Mass. 385. 
Williams y. Williams, 23 N.W. 110, 63 Wis. 58, 53 Am.Rep. 253. 


Q. 15. A proposal was made to A and B, both 19 years of age, 
while attending a party, that they procure a license and get mar- 
ried. The statute of the state permitted males of 18 and females of 
16 to marry. In the spirit of fun and levity a license was procured 
and a marriage ceremony was performed by a duly licensed clergy- 
man, who believed that the parties were serious. After the cere- 
mony the parties returned to their respective homes. They have 
never cohabited nor assumed the relations of husband and wife. 
Shortly thereafter A seeks an annulment on the ground that the 
marriage was in jest without any serious intention on either part. 
B resists his suit and claims support. Result? 


A. A undoubtedly will succeed. Where the words of consent to 
marriage are uttered in a spirit of jest and levity, there is no mar- 
riage even though the officiant believed that the parties were seri- 
ous. The lack of real intent may be proved by the facts and cir- 
cumstances attending the ceremony. These facts must control un- 
less the marriage has been ratified by the parties as by cohabita- 
tion. It is immaterial that B has changed her mind. If there was 
no valid contract between the parties at the time of the ceremony, 
she cannot later elect to make it such. 


Meredith v. Shakespeare, 122 8.E. 520, 96 W.Va. 229. 
Crouch y. Wartenberg, 112 S.H. 234, 91 W.Va. 91. 
McClurg v. Terry, 21 N.J.Eq. 225. 

Compare Hand v. Berry, 154 S.E. 239, 170 Ga. 743. 


Q. 16. A and B had kept company for some years. Several times 
marriage had been discussed, but each time A had said that he was 
barely able to support himself. B finally stated that she would set 
A up in business if he would marry her, that she had several thou- 
sand dollars. A thereupon took a lease of a store. A civil cere- 
mony was performed, but the marriage was not consummated. A 
found that B had no money, that her representations of wealth 


1 7 4 St re ee oe 
/ ‘<7 


812 PERSONS AND DOMESTIO RELATIONS § 2 


were false. A seeks an annulment on the ground that B’s misrep- 
resentations had induced his consent to the marriage. Result? 


A, The older cases rarely allow a marriage to be annulled for 
fraud, even if the fraud would have been sufficient to annul an ordi- 
nary contract. The only exceptions apparently were cases in which 
the woman was at the time of the marriage pregnant by another 
man and concealed the fact, or when either party was afflicted with 
a loathsome and dangerous disease and concealed the fact. The 
fraud is in that case said to go to the essence of the marriage. 
Clearly under this view A would fail. But fairly recently a few 
states, New York particularly, have been willing to grant an an- 
nulment for fraud which would vitiate an ordinary contract. If 
A’s consent had been induced by the fraud and if he were not too 
credulous in relying on B’s representations, under this growing 
tendency a decree would issue. 

Shonfeld v. Shonfeld, 184 N.E. 60, 260 N.Y. 477. 

Be Bala v. Di Lorenzo, 67 N.E. 63, 174 N.Y. 467, 68 L.R.A. 92, 95 Am.St. 

She teanlas v. Reynolds, 3 Allen (85 Mass.) 605. 

13 Harv.Law Rev. 110; 1 U.Chicagc Law Rey. 128; 9 Minn.Law Rev. 497; 
14 Boston U.Law Rev. 887; 46 Harv.Law Rev. 1034; 20 Cal.Law R. 212; 


33 Columb.Law R. 1257; Brown, “Duress and Fraud,” 10 Ind.Law J. 473; 
9 So.Cal.Law Rev. 412. 


Q.17. A is prosecuted for the failure to support his wife and 
child. He alleges as a defense that the marriage was forced upon 
him by a show of arms in the hands of an irate parent and that he 
never consummated the marriage. No annulment proceedings had 
been taken by A. Would the following charge be upheld: “If A 
entered into the marriage contract under duress, he would be ex- 
cused from the legal obligation of supporting his wife and child’’? 


A. The charge implies that a marriage entered into under du- 
ress is void and therefore that its validity may be attacked in any 
court at any time by any person. The great tendency of modern 
authority is to treat such a marriage as voidable and not void. If 
this ‘is the case, it can be attacked only in direct proceedings for an- 
nulment within the lifetime of both parties. Under this view the 
charge is incorrect, even assuming, as is by no means clear, that 
the marriage was entered into under duress. 


Mason y. Mason, 261 S.W. 40, 164 Ark. 59. 

Contra: State v. Edgins, 171 S.H. 444, 171 S.C. 81. 

43 Yale Law J. 1191, “ ‘Shot gun marriage’ as a defense;” Brown, 10 Ind.Law 
J. 473. 
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SECTION 3.—-HUSBAND AND WIFE 
(a) Domicile 


Q. 18. A and B were married in State X. At the time of the cere- 

mony A’s domicile and residence were in State Y, while B’s were in 
State X. At the time of the marriage A consented that his wife 
retain her domicile in X, while he continued his in Y. After the 
marriage B voted, paid taxes and maintained her residence in State 
X. Several years later State Y sought to assess B for taxes for 
the years since the marriage on the theory that she was, during 
that time, domiciled therein. Result? 
_ A. Under the common law the domicile of the wife always fol- 
lowed that of her husband. This was probably justified by the so- 
cial and economic conditions of the day. In the United States an 
exception early arose that the wife could set up a separate domicil 
for divorce purposes when her husband’s conduct had justified her 
in leaving him. A few cases went even further and held that a 
separate domicile once acquired for divorce continued for other 
purposes as well. But until recently a wife on friendly terms with 
her husband could not agree with him to have a domicile separate 
and apart from his. Under this view, therefore, X could tax B. 
But a few cases in late years have given effect to such an agree- 
ment for tax purposes. Under this view, B would win. 


Commonwealth y. Rutherfoord, 169 S.B. 909, 160 Va. 524, 90 A.L.R. 348. 
McCormick v. United States, 57 Treas.Dec. 117. 


(b) Injury to Wife 


Q.19. A’s wife, B, was seriously injured due to the negligence 
of a third party, C. She was confined to a hospital for a year, dur- 
ing which time A incurred considerable expense in attempting to 
effect her cure. When she returned home, she was an invalid, un- 
able to perform the ordinary domestic household services, unable to 
have sexual relations. A sued C for damages seeking to recover 
his medical expenses, for the loss of B’s services, society and inter- 
course. Result? 


A. The answer will depend upon the local law. At common law 
the husband’s consortium gave him a right to his wife’s services, 
society, affection and intercourse: At common law, therefore, by 
the action per quod consortium amisit, A could have recovered for 


. L ro eens ae 


814 PERSONS AND DOMESTIC RELATIONS a3 


the various items enumerated. Today in the various jurisdictions 
the Married Women’s Acts and the supplementary legislation will 
have to be considered. Everywhere the husband is liable to fur- 
nish the wife with necessary medical care. Therefore, C is liable 
for such expenses. In the majority of jurisdictions A would still 
be permitted to recover for loss of services, society and intercourse 
substantially as at common law. 

Guevin v. Manchester Street Ry., 99 A. 298, 78 N.H. 289, L.R.A.1917C, 410. 

Elling y. Blake-McFall Co., 166 P. 57, 85 Or. 91. 

Contra: Marri v. Stamford Street Ry. Co., 78 A. 582, 84 Conn. 9, 33 LRA. 

(N.S.) 1042, Ann.Cas.1912B, 1120. 
Feneff v. New York Central & Hudson River Ry. Co., 89 N.H. 486, 203 Mass. , 


278, 24 L.R.A.(N.S.) 1024, 183 Am.St.Rep. 291; 70 U.S.Law Rev. 487; 
22 Mich.Law Rev. 1; 80 Columb.Law Rey. 65; 11 N.Y.U.Law Q.Rev. 291. 


Q. 20. B, a married woman, is severely injured in a railroad ac- 
cident. She brings an action, in which her husband does not join, 
claiming as damages, among other items, loss of weekly salary al- 
lowed her by her husband for domestic services. Result? 


A. B will not be allowed to recover this amount. Her damages 
are limited to the expenses involved in being restored to health, to- 
gether with any permanent disability, and in some jurisdictions to 
damages caused by mental pain and suffering. Her domestic serv- 
ices are duties she still owes her husband as an incident of the mar- 
ital relation. Payment made for them is in the nature of a gift. 


Blaechinska v. Howard Mission and Home for Little Wanderers, 29 N.E. 
755, 180 N.Y. 497, 15 L.R.A. 215. 


(c) Injury to Husband and Loss of Consortium 


Q. 21. A, B’s husband, sustained serious personal injury due to 
the negligence of C. His hearing was totally destroyed. The ac- 
cident further resulted in his emasculation. A recovered damages 
from C for his injuries. Subsequently B sued C for damages for 
the loss of her husband’s companionship due to his deafness, and 
also for the loss of her opportunity to bear children. Result? 


A. Courts have uniformly denied the wife recovery for loss of 
consortium in an action per quod consortium amisit. The wife, 
in case of a personal injury inflicted on the husband by the negli- 
gence of a third person, has no remedy comparable to that given 
the husband for injury to the wife. So B would fail to recover 
damages because of A’s loss of hearing. Similarly recovery would 
not be permitted for A’s emasculation. So many elements of doubt 
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and conjecture exist in regard to the birth of children that it can- 
not be said that the wrong is the proximate cause of the loss. 
Nash vy. Mobile & Ohio Ry. Co., 116 So. 100, 149 Miss. 823, 59 A.L.R. 676. 
Bernhardt v. Perry, 208 S.W. 462, 276 Mo. 612, 13 A.L.R. 1320. 
Landwehr y. Barbas, 270 N.Y.S. 534, 241 App.Div. 769. 


22 Mich.Law Rey. 1; 83 Mich.Law Rev. 1106; 30 Columb.Law Rev. 651; 20 
Cornell Law Q. 106. 


(d) Alienation of Affections 


Q.22. A and B were husband and wife. For some years they 
have lived apart under 4 separation agreement. A began adulter- 
ous relations with C. Whereupon B obtained a divorce from her 
husband. Subsequently she sued C for the alienation of A’s affec- 
tions. C defended on the ground of the separation, the lack of af- 
fection between A and B, the divorce, and the fact that A was the 
pursuer. Result? 


A. At common law the husband alone could maintain an action 
for alienation of affections. Since the Married Women’s Acts and 
the supplementary legislation in the latter half of the nineteenth 
century, the wife’s action has been established in practically every 
jurisdiction. Tshe action was based primarily on loss of consortium. 
More recently the courts have defined the consequences variously 
as an injury to property, to the person, to personal rights, or to 
feelings. 

By the preponderant view, a complete lack of affection, although 
mitigating the damages, does not bar the recovery, since the law 
presumes some affection and the possibility of reconciliation. Sim- 
ilarly, even though the spouses were separated at the time of the 
defendant’s interference, the law presumes a possibility of recon- 
ciliation which the defendant has destroyed. Divorce frequently 
does not bar the action. The plaintiff must prove that the defend- 
ant was not a mere passive recipient of attention. But there is a 
presumption adverse to anyone interfering with the husband and 
wife relationship. 

B probably will succeed unless the action is brought in one of 
the states which has recently abolished the action. 

Amellin v. Leone, 159 A. 2938, 114 Conn. 478. 
Dey v. Dey, 110 A. 703, 94 N.J.Law, 342. 
Contra: Madison v. Neuburger, 224 N.Y.S. 461, 180 Misc. 650. 


Pollard v. Ward, 233 S.W. 14, 289 Mo. 275, 20 A.L.R. $386; 83 Mich.Law 
Rey. 979; 82 U.Pa.Law Rey. 472; 17 Minn.Law Rev. 93. 


j 
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(e) Criminal Conversation 


Q. 23. A and B are husband and wife. A has been maintaining 
adulterous relations with C, without, however, abandoning B, or 
failing to contribute to her support, or otherwise neglecting her. 
B sues C for criminal conversation. Result? 


A. At common law B would fail. The essence of criminal con- 
versation was considered to be the possibility of bastardizing the 
issue. Such an action was therefore maintainable by a husband 
against his wife’s paramour, but not by a wife against her hus- 
band’s mistress. In the great majority of American jurisdictions, 


however, the rights of husband and wife have been equalized in— 


this respect. Courts have considered the interest which the wife 
kas in the bodily and mental health of her children when they are 
legitimate. They have come to regard the gist of the wrong as an 
interference with family tranquillity, and the infliction of humilia- 
tion, disgrace, dishonor and mental suffering. peyets states have 
recently ‘abolished the action. 


Oppenheim vy. Kridel, 140 N.B. 227, 236 N.Y. 156, 28 A.L.R. 320. 

Contra: Kroessin vy. Keller, 62 N.W. 488, 60 Minn. 372; 27 L.R.A. 685, 51 
Am.St.Rep. 533. 

Doe v. Roe, 20 A. 83, 82 Me. 503, 8 L.R.A. 833, 17 Am.St.Rep. 499, 


(f) Declaratory Relief and Injunction 


Q. 24. A and B were husband and wife. Their domicil had al- 
ways been in State X. After cohabitation for many years a sepa- 
vation agreement was entered into under which A-released her dow- 
er rights and was to receive $21,000 per year. Subsequent thereto 
A left State X and procured an ex parte decree of divorce in Mex- 
‘co from a court without jurisdiction of the cause, B neither ap- 
pearing in the action nor being served.with process. A then pur- 
ported to marry C in State Y, and returned to State X to live with 
her as husband and wife. B seeks a declaratory judgment to the 
effect (1) that she is the lawful wife of A, (2) that the defendants 
A and C are not husband and wife, and (3) that the colorable de- 
cree of Mexican divorce is invalid and of no effect. She further 
seeks an injunction enjoining and restraining A and C from rep- 
resenting or holding themselves as husband and wife and enjoining 
the defendant C from using the name of Mrs. A. Result? 


A. In those states where a declaratory judgment is available, B 
undoubtedly could obtain such relief. The determination of qucs- 
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tion of status is an appropriate function of the declaratory judg- 
ment procedure. In all likelihood, however, B will fail in her 
petition for injunctive relief. Such relief has been restricted to 
cases involving property rights. Mere personal rights of the kind 
here involved have not been protected in this fashion. The diffi- 
culty of enforcement and the futility of attempting in this way to 
control personal relations have prompted the courts’ refusal. 

Baumann vy. Baumann, 165 N.E. 819, 250 N.Y. 382. 

Somberg v. Somberg, 188 N.B. 137, 263 N.Y. 1. 

Lowe v. Lowe, 192 N.B. 291, 265 N.Y. 197. 

Snedaker v. King, 145 N.H. 15, 111 Ohio St. 225. 


2 Law and Contemp.Prob. 370; 43 Harv.Law Rev. 477; 8 So.Cal.Law Rev. 
176. 


(g) Responsibility for Torts of Wife 
\ 


Q.25. A and B are husband and wife. At a time when the hus- 
band, A, was on business in another state, B uttered slanderous re- 
marks of C. C sues A and B for damages. Will A’s demurrer be 
sustained? 


A. At common law the husband was liable for his wife’s torts. 
This rule was justified because of the supposed duty of the hus- 
band to keep his wife in good behavior, because of her incapacity 
to be sued alone, and because a judgment against her would be 
practically worthless. He had to be joined with the wife in a suit 
for such tort unless the tort was committed in his presence and at 
his instigation, either actual or presumed, when he could be sued 
alone. Otherwise he was jointly liable with her during a continu- 
ance of the coverture. Today whether the demurrer would be sus- 
tained would depend upon the local law. In the majority of juris- 
dictions, as a result of the Married Women’s Acts, the liability of 
the husband has been abrogated except in cases where he instigat- 
ed the tort. 

Norris v. Corkill, 4 P. 862, 32 Kan. 409, 49 Am.Rep. 489. 


Schuler v. Henry, 94 P. 360, 42 Colo. 367, 14 L.R.A.(N.S.) 1009. 
Contra: Poling v. Pickens, 70 W.Va. 117, 73 S.E. 251, Ann.Cas.1913D, 


995. 
18 Iowa Law Rev. 30, 41; 41 Dick.Law Rev. 55; 14 Can.Bar Rev. 653. 


\ 


(h) Crimes and Tort Actions between Spouses 


Q. 26. A, the husband of B, treats her so cruelly that she leaves 
his home and brings a suit for assault and battery against him. 


Result? 
Bau.PrRos.LAw (2D Ep.)—52 
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A, At common law husband and wife could bring no action 
against each other, even for assault and battery. This rule has 
been retained as a rule of policy in states which have abrogated al- 
most all of the disabilities of coverture. A minority of states, not 
more than ten, have interpreted their statutes so as to allow such 
an action for assault and battery. B would fail in the majority of 
states, however. But A would almost certainly be punishable 
criminally, and his conduct might justify divorce. 

Thompson y. Thompson, 31 S.Ct. 111, 218 U.S. 611, 54 L.Hd. 1180, 30 L.R.A. 
(N.S.) 1153, 21 Ann.Cas. 921. 

Allen y. Allen, 159 N.E. 656, 246_N.Y. 571. : 

Drake v. Drake, 177 N.W. 624, 145 Minn. 388, 9 A.L.R. 1064. 

Contra: Brown vy. Brown, 89 A. 889, 88 Conn. 42, 52 L.R.A.(N.S.) 185, Ann. 
Cas.1915D, 70. 


Gilman y. Gilman, 95 A. 657, 78 N.H. 4, L.R.A.1916B, 907. 
43 Hary.Law Rey. 1030; 14 Can.Bar Rev. 655. 


Q. 27. A and B are husband and wife. B took some property of 
A and eloped with C, her paramour, who aided her in taking the 
property. Both B and C are arrested, and A brings an action 
against each for the conversion of his goods. Result? 


A. Both actions are maintainable. Even in jurisdictions that do 
not in general allow actions between husband and wife for tort, the 
rule is confined to torts against the person, and does not prohibit 
actions for torts when property rights are violated. At common 
law, of course, no action against B could be maintained. 


Bruce v. Bruce, 11 So. 197, 95 Ala. 563. 


ty eee U.Law Rev. 283; 43 Harv.Law Rev. 1030; 30 Mich.Law Rev. 
on . . 


Q. 28. A and B are husband and wife. While on an automobile 
ride B is seriously injured due to the negligent driving of her hus- 
band. A is fully insured. B sues A to recover damages for the in- 


juries she has sustained. A pleads the marriage as a bar to the re- 
covery. Result? 


A. In the great majority of jurisdictions B would fail. Most 
states do not allow a tort action between husband and wife even 
for assault and battery, much less for negligence. The insurance is 
immaterial. A small minority of jurisdictions, however, have al- 
lowed such actions. 

Woltman vy. Woltman, 189 N.W. 1022, 153 Minn. 217. 

Heyman v. Heyman, 92 S.E. 25, 19 Ga.App. 634. 

Contra: Roberts v. Roberts, 118 8.E. 9, 185 N.C. 566, 29 A.L.R. 1479. 
Katzenberg v. Katzenberg, 37 S.W.(2d) 696, 183 Ark. 626. 

Rains y. Rains, 46 P.(2d) 740, 97 Colo. 19. 


Notes, 11 Cal.Law Rev. 282; 12 Boston U.Law Rey. 134; 4 Fordham Law 
Rev. 475. 


BAL.PROB.LAW (2D Ep.) 
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Q. 29. A and B are husband and wife. A is in the employ of C 
as a truck driver. While on the highway, B is struck and injured 
due to the negligent driving of her husband, who was acting in the 
course of his employment. The negligence of A is clear. In the 
state in which all of the parties reside no tort action can be main- 
tained between husband and wife. Suit by B against C for dam- 
ages for the injuries she has sustained. Result? 


A. Some recent cases have permitted B to recover in this situa- 
tion. The position is taken that the disability of the wife to main- 
tain an action against her husband for injuries to her person is not 
a disability to maintain a like action against her husband’s employ- 
er. The negligent act of the husband is unlawful even though the 
law exempts him personally from liability in damages. But others 
cannot hide behind his immunity. It has been held, however, that 
the wife of a partner cannot sue the husband’s partner where in- 
jured by her husband’s negligence in driving a vehicle on firm busi- 
ness. 

Schubert vy. August Schubert Wagon Co., 164 N.E. 42, 249 N.Y. 253, 64 A.L.R. 
293. 

Cf. Caplan vy. Caplan, 198 N.E. 23, 268 N.Y. 445, 101 A.L.R. 12238. 

Poulin vy. Graham, 147 A. 698, 102 Vt. 307. 

Contra: Maine v. James Maine & Sons Co., 201 N.W. 20, 198 Iowa, 1278, 37 
A.L.R. 161. ‘ 

Riser vy. Riser, 215 N.W. 290, 240 Mich. 402. 

Notes, 17 Minn.Law Rev. 450; 80 U.Pa.Law Rev. 1027; 21 Cornell Law Q. 


157; 36 Columb.Law Rev. 501; 30 Ill.Law Rev. 806; 45 Yale Law J. 
528. 


Q. 30. A and B are husband and wife. B takes certain money and 
other personal property belonging to her husband without his per- 
mission. She is charged with grand larceny. Result? 


A. At common law such a crime could not be committed by ei- 
ther spouse of the other’s property. This was due to the “unity” 
fiction of the early law. The answer today would depend upon the 
interpretation of the local Married Women’s Acts. Under the ma- 
jority view B would not,be guilty. A unity of social relationship, 
though not of property, still exists. 


State vy. Arnold, 235 N.W. 373, 182 Minn. 313. 

People ex rel. Troare v. McClelland, 263 N.Y.S. 403, 146 Mise. 545. 

State v. Phillips, 97 N.H. 976, 85 Ohio St. 317, 40 L.R.A.(N.S.) 142, Ann.Cas. 
1913B, 250. 

Contra: Beasley v. State, 38 N.B. 35, 138 Ind. 552, 46 Am.St.Rep. 418. 

State vy. Koontz, 257 P. 944, 124 Kan. 216, 55 A.L.R. 555, 
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SECTION 4.—PARENT AND CHILD 
(a) Custody of Illegitimates 


Q. 31. A is the mother of an illegitimate child, B. She obtains 
employment as a nurse in the family of C, and goes with C’s family 
on several trips, including a trip to Europe. During her absence 
she leaves the child in the care of H, who is in every way a suit- 
able person. The father of the child is D, who has been contribut- 
ing a fixed sum each month for the child’s support. During A’s 
absence, he visits B, and, despite the protest of H, takes the child 
with him. On A’s return, she brings proceedings to recover the 
custody. Result? 


A. A will succeed. At common law an illegitimate child was 
filius nullius, and related by blood neither to its father nor its moth- 
er. This has been changed in most states, so that the relationship 
to the mother is recognized, and the father may be compelled to 
support the child. In a very small number of states, the relation- 
ship to the putative father is also recognized. However, in the ma- 
jority of jurisdictions, the mother’s right to custody is exclusive, 
even as against the father, and his voluntary support of the child 
does not give him a right. 

Lewis v. Crowell, 97 So. 691, 210 Ala. 199. 


Pierce v. Jeffries, 187 S.E. 651, 103 W.Va. 410, 51 A.L.R. 1502, 
Jensen y. Earley, 228 P. 217, 63 Utah, 604. 


(b) Presumption of Legitimacy and its Rebuttal 

Q.32. H and W are husband and wife. Two children are born 
to them, A and B. W dies, and H marries M, who gives birth to C. 
After the death of H, intestate, A disputes the right of C to share 
in the inheritance on the ground that C is not the legitimate child 
of H, but the offspring of S, M’s paramour. A offers in evidence 
letters and witnesses to prove M’s adultery with S, and H’s nonac- 
cess for nearly a year before C’s birth. Result? 


A. A will probably fail. The answer largely depends on the 
specific statutes of the state. In many states the presumption of 
legitimacy in the case of children born in wedlock is said to be 
conclusive. Such a presumption will certainly bar the evidence of 
M’s adultery, but it is doubtful whether it would bar the evidence 
of H’s nonaccess. If the evidence were overwhelming, such as evi- 
dence establishing the impotency of H, or the birth of a mulatto 
child to a white couple, the presumption would almost surely be re- 
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butted. The courts are in general opposed to bastardizing issue, 
and will do so only with great reluctance. 

Some states have authorized the utilization of blood tests to de- 
termine nonpaternity. 


Taylor v. Whittier, 138 N.H. 6, 240 Mass. 514, 
In re Findlay, 170 N.E. 471, 253 N.Y. 1. | 


(c) Adoption and Inheritance 


Q. 33. A, a woman of 25, adopted B a 3 year old orphan, going 
chrough all the formal proceedings necessary for that purpose. A 
lived with her parents, C and D. A died suddenly, a year after B’s 
adoption, and C and D continued to care for B, treating him in 
every way as a grandchild, and frequently speaking of their inten- 
tion to provide for him. Twenty years later C dies intestate, and 
his administrator resists B’s claim to share in the estate. The only 
other relative is a distant cousin, E. 


A. B will fail. Adoption was not known at the common law, 
and has been introduced by statute, and the formal requisites must. 
be strictly followed. This has been done, but its only effect is to 
create the relationship of mother and child between A and B. In 
the absence of statutes to the contrary, the latter does not acquire 
new grandparents by this adoption, nor any other new relatives. 
Since C has failed to adopt B himself, the latter, despite the exist- 
ence of the quasi parental relationship, is a stranger, and cannot 
share in the estate. However, B will be entitled to share in the 
estate of a grandparent by blood. ; 

In re Estate of Darling, 159 P. 606, 173 Cal, 228 
In re Bradley’s Estate, 201 N.W. 973, 185 Wis. 393, 88 ALR. L 


Contra: Denton v. Miller, 203 P. 693, 110 Kan. 292. 
Notes, 20 Cal.Law Rev. 327; 15 Boston U.Law Rev. 171. 


(d) Custody 


Q. 34. H and W had two children, a boy and a girl, At the death 
of their mother, W, the girl was four and the boy was ten months 
old and in delicate health. The mother’s dying request was that 
the children should be left with her sisters, Miss B and Miss C. 
H assented, and agreed to relinquish completely the custody of the 
children. H offered to contribute to their support, but B and C 
declared it to be unnecessary, since they had ample means. Ten 
years later, five years after H’s remarriage, H wishes to take the 
children back, and, upon refusal by B and C to give them up, brings 
habeas corpus proceedings. The children prefer to remain with 
their aunts. Result? 


RE So a ee 
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A. H will be successful. At common Jaw the father’s right of 
custody was practically absolute. In most states, by statute, the 
-infant’s interest is declared to be paramount; but this does not. 
mean the immediate benefit, but the ultimate advantage of the 
child. It will be presumed that this ultimate advantage is best 
served by the custody of the natural guardian. Custody may be 
forfeited by abandonment or unfitness, but these facts show no 
abandonment which implies an indifference to what becomes of the 
children, and unfitness, to bar the father, must be clearly shown. 
Even if the agreement mentioned is treated as a contract support- 
ed by consideration, it is void as against public policy. The chil- 
dren’s preference, while an element to be considered, will not be con- 
trolling, unless there is a positive and invincible dislike to the fa- 
ther. 

Hibbette v. Baines, 29 So. 80, 78 Miss. 695, 51 L.R.A. 839. 

Moon y. Children’s. Home Society of Virginia, 72 S.E. 707, 112 Va. 737, 38 
L.R.A.(N.S.) 418. 

Contra: Chapsky v. Wood, 26 Kan. 650, 40 Am.Rep. 321. 


Wood y. Wood, 77 A. 91, 77 N.J.Hq. 593. 
Children’s Aid Society v. Davis, 100 So. 325, 211 Ala. 344 


Q. 35. In a divorce action by W against H, the custody of a three 
year old child is awarded to W (the mother), and H is ordered to 
pay a fixed sum for its support. W resides with her parents, X 
and Y. Three years later she dies, and several years after her 
death H sues the grandparents to recover the custody of the child. 
Result? : 


A. H will be successful. ~As between father and mother, under 
modern statute law (not at common law), the rights are equal, and 
in preferring one parent to the other the courts exercise a wide dis- 
cretion. A determination awarding custody to one parent is not 
of itself a determination that the other parent is unfit, and, when 
the parent to whom custody has been awarded dies, the natural 
right of the other parent to be preferred to a third person revives. 
Custody may be obtained from such person by showing the fitness 
of the applicant and that it is for the best interest of the child. 
Against a delinquent parent, however, a foster parent, who has giv- 
en care to the child, has a strong equity. 

Clark y. Lyon, 118 N.W. 472, 82 Neb. 625, 20 L.R.A.(N.S.) 171. 
Bell v. Krauss, 146 P. 874, 169 Cal. 387. 


Bryan vy. Lyon, 3 N.H. 880, 104 Ind. 227, 54 Am.Rep. 309. 
Notes, 49 Harv.Law Rev. 831 (1936); 23 Ky.Law J. 679; 80 U.Pa.Law Rev. 
412, 
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(e) Guardianship and Custody of Ward 


Q. 36. H and W are husband and wife. W obtains a decree of 
divorce and the custody of their child A. H kidnaps A and takes 
him into a distant part of the country. W has no knowledge of 
their whereabouts. H dies shortly, and A is homeless and desti- 
tute. Upon the application of X, as next friend, the local court 
appoints X as guardian. X is a suitable person for that purpose. 
When A is 15, W finds out where he is, and seeks to regain custody 
by habeas corpus proceedings. Result? 


A. W will fail. If the statute so provided, the local court in 
which the minor is found has jurisdiction to appoint a guardian. 
Generally notice must be given to the parent, or a reasonable at- 
tempt be made to do so. In this case such notice was impossible. 
But, if the court has literally followed the statute, X is the legal 
guardian, and has the custody of A, even against A’s mother. W’s 
remedy is to apply to the court to have the guardianship in X re- 
scinded, and herself:appointed as such guardian. In view of A’s 
age, his preferences will be consulted, and by statute his preference 
may be conclusive. 


Martin vy. Gardner, 134 N.H. 380, 240 Mass. 350. 
See note, 18 Minn.Law Rev. 591; 27 Mich.Law Rev. 338. 


(f) Reform School Commitment—Jury Trial 


Q. 37. A, a boy of 16, assaults a little girl of 12. He is arrested 
and brought before the juvenile court, which commits him to a re- 
form school. He appeals, on the ground that he has been denied 

a jury trial, and A’s father, B, appeals on the ground that he, B, 
has been deprived of custody without due process of law. 


A. Both A and B will fail. Commitment to a reform school, al- 
though in fact detention, is not treated as penal, but as a means of 
training. The determination by a court of competent jurisdiction 
that A stands in need of such discipline does not come within the 
constitutional provision requiring a jury trial. While B’s right to 
custody is protected, as though it were a property right, the right 
to custody may be forfeited for cause. To do so there must be a 
determination of B’s incompetence or unfitness to control A. A’s 
crime is sufficient evidence to permit the court to reach this conclu- 
sion, but the court must find incompetence as a fact. 


Cinque vy. Boyd, 121 A. 678, 99 Conn. 70; notes 13 Cal.Law Rev. 162; 42 
Yale Law J. 487. 
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(g) Parent’s Action for Injury to Child 


Q. 38. A and C, his five year old daughter, were passengers on a 
steamer of the defendant company. While walking on the deck, 
an iron gate fell, seriously injuring C. A was put to considerable 
expense in effecting her cure. C suffered greatly, and has not ful- 
ly recovered the use of her arm. The injury was caused by the 
defendant’s negligence. A sues to recover damages indemnifying 
him for medical care, and also for the prospective loss of services 
of C during minority. Result? 


A. A clearly can recover for the expenses necessarily incurred 
in the care and cure of C. According to the prevailing view in this 
country, he may also recover for the prospective loss of services 
of his daughter during minority. Her youth or incapacity of serv- 
ice at the time the action is brought is immaterial. A cannot re- 
cover, however, for the pain and suffering of the child, nor for dis- 
figurement, unless the latter affects the capacity to render service 
during minority. 

Netherland-American Steam Navigation Co. v. Hollander (C.C.A.) 59 EF. 417. 


Goldberg v. Philadelnhia Rapid Transit Co., 149 A. 104, 299 Pa. 79. 
Note, 19 Minn.Law Rev. 250. 


Q. 39. A’s child, C, thirteen years of age, was injured due to the 
negligence of D. C, however, was contributorily negligent. A 
sued for medical expenses incurred in curing C and also for the 
prospective loss of the child’s services during minority. Result? 


A. A will fail. All the cases have held that a parent cannot re- 
cover where the minor child has contributed to the injury. This 
seems to be on the ground that the parent’s action is derived from 
that of the child and is subject to the same defenses which would 
be availabie against the child. The action seems to be based on 
the parent-child relationship, though the parent’s action for the loss 
of the child’s services originally depended on a master-servant re- 
lationship. 

Callies v. Reliance Laundry Co., 206 N.W. 198, 188 Wis. 376, 42 A.L.R. 712. 
Bonefant vy. Chapadelaine, 158 A. 857, 181 Me. 45. 
See Shiels v. Audette, 174 A. 323, 119 Conn. 75, 94 A.L.R. 1206. 


King v. Viscoloid Co., 106 N.E. 988, 219 Mass. 420, Ann.Cas.1916D, 1170. 
Gregory, 2 Univ.Chicago Law Rev. 173. — 


Q. 40. A, while traveling with his two year old daughter, B, was 
run over by a locomotive of the) X Railroad Company. The child 
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was injured, and ultimately died of her injuries. A brings an ac- 
tion against the railroad company for wrongful death. Result? 


A. Actions for wrongful death were unknown to thé common 
law, but have been established by statute in most jurisdictions. In 
some the relatives entitled by statute may sue directly. In others, 
the administrator or representative sues for the benefit of such rel- 
ative. At common law the parent could only recover for the loss 
of services and for medical expenses between the injury and the 
death. Under statute the prospective loss of services may be re- 
covered even though the child is of such tender years as to be in- 
capable of rendering services. The damages would be the medical 
expenses and the value of such services, past and prospective, less 
the probable cost of support and maintenance of the child during 
minority. Unless, however, the statute expressly allows recovery 
for mental suffering, this will constitute no element of damage. 

Clevenger v. Kern (Ind.App.) 197 N.B. 731. ~ 
Thompson v. Town of Fort Branch, 178 N.E. 440, 204 Ind. 152, 82 A.L.R. 


1413. 
12 N.Y.U.Law Q.Rev. 388; 25 Cal.Law Rev. 170. 


Q. 41. A permits his seventeen year old daughter, B, to work as 
a domestic in the house of C. She visits her parents frequently and 
gives them part of her earnings. While in C’s employ she is se- 
duced by her employer. She gives birth to a child, and after con- 
finement she returns to her father’s home. A sues C for damages, 
and is awarded $10,000. C appeals. Result? 


A. Appeal will be dismissed. The right to recover for the se- 
duction of a minor daughter is based upon the right which the 
father has to/the services of a minor child. Although, at the time 
of the injury, the right to the girl’s services was in her employer, 
C, the right to her prospective services still remained in her father, 
since the employment was terminable. Since the effect of the se- 
duction was to impair B’s ability to render such services in the fu- 
ture, A has the basis for an action. Even if there were no preg- 
nancy, A might still maintain the action, although in that case. it 
would be more difficult to prove that B’s pare to render services 
had been impaired. 

Nor are the damages necessarily excessive. The right to the 
services is necessary, in order to base the action; but, in estimating 
the damages, the jury may take the injury to the parental feelings 
and disgrace into account. If the right to services had been com- 
pletely lost by emancipation, or by an enforceable contract of ap- 
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prenticeship for the whole term of B’s minority, A could not recov- 
er, unless a specific statute, as in some states, permitted it. 

Under statute in some states an unmarried woman can sue for 
her own seduction. 


Mulvyehall y. Millward, 11 N.Y. 348. 
Simpson y. Grayson, 16 8.W. 4, 54 Ark. 404, 26 Am.St. Rep. 52. 


(h) Parent's Liability for Torts of Child — 


Q. 42. A’s sixteen year old son, B, enticed C, another boy, into 
the woods and there unmercifully beat him. Suit by C’s father on 
behalf of C against A for damages. The complaint alleged that 
B had a vicious and malignant disposition and habit of enticing 
small boys into secluded spots and there beating them; that A well 
knew of this habit and disposition; that, instead of taking steps 
to correct it, he had in fact encouraged the child. Result? 


A. A parent, except in Louisiana, is not responsible for the torts 
of his child simply because of the relationship. Of course, if the 
son were acting as the father’s agent, A might be liable on the prin- 
ciples of agency. Similarly if there had been participation or en- 
couragement by the parent, or if the parent had ratified the child’s 
tort. A probably would be held liable if he knew the child was 
guilty of committing the particular kind of tort habitually and en- 
_couraged him and made no effort to restrain or correct him. 

Similarly, if the parent had given an irresponsible child a gun, 
the parent’s act in so doing might itself be negligence proximately 
causing the injury of another, and the parent would be liable. 


Ryley v. Lafferty (D.C.) 45 F.(2d) 641. 

Norton v. Payne, 281 P. 991, 154 Wash. 241. - 
Gudziewski v. Stemplesky, 160 N.E. 334, 263 Mass. 103. 
Notes, 19 Cornell Law Q. 648; 32 Mich.Law Rev. 872. 


Q. 43. A owns an automobile, which he permits various mem- 
bers of his family to use whenever they wish. A’s minor son, B, 
is to A’s knowledge, an incompetent driver. B, while driving the 
automobile for his own pleasure, negligently runs down and injures 
C. The latter sues A. Result? 


A. On general principles, unless B was at the time performing 
services assigned by his father, A is' not liable, merely by reason 
of the parental relationship. A number of states, however, have 
adopted the “family purpose” doctrine in case of automobiles, and 
under that doctrine, if any member of A’s family used the machine 
for purposes of amusement or business, A would be liable. In some . 
states statutes create such a liability. In other states, motor vehi- 
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cle laws require the father to sign his son’s application to drive, 
and make him liable after such signature. But if the owner permits 
his son to use the car with knowledge that the son is a reckless 
driver, he may be held negligent, and liable for damage caused by 
the son in driving the car. 


Birch v. Abercrombie, 133 P. 1020, 74 Wash. 486, 50 L.R.A.(N.S.) 59. 

King v. Smythe, 204 S.W. 296, 140 Tenn. 217, L.R.A.1918F, 293. 

Fluegel v. Coudert, 155 N.H. 688, 244 N.Y. 393. 

See Notes, 46 Harv.Law Rev. 149; 27 Ill.Law Rev. 56; 22 Va.Law Rev. 223; 
48 Harv.Law Rev. 149; 14 Tex. Law Rev. 234, 498. 


(i) Parent’s Liability to His Child in Tort 


Q. 44. B was the minor son of A, a builder and contractor. B 
lived at home and attended high school. It was agreed that during 
the summer vacation B should work for A at the regular wages, 
less his board. While working B was injured by the collapse of a 
staging caused by the negligence of A. The latter carried liability 
insurance covering his employees. B sues A for damages. Result? 


A. The overwhelming majority of cases do not allow an uneman- 
cipated minor to recover damages because of his parent’s negli- 
gence resulting in injury to the minor’s person. This is true both 
in case of willful and negligent injuries. The rule is based upon 
the supposed policy of preserving the harmony of domestic rela- 
tions. A small minority of courts might consider that the master 
and servant relationship had here superseded that of parent and 
child, and thus permit recovery. ‘ 


Small vy. Morrison, 118 S8.H. 12, 185 N.C. 577, 31 A.L.R. 1135. 
Matarese v. Matarese, 131 A. 198, 47 R.J. 131, 42 A.L.R. 1360. 
Sorrentino v. Sorrentino, 226 N.Y.S. 907, 222 App.Div. 835. 

Contra: Dunlap v. Dunlap, 150 A. 905, 84 N.H. 352, 71 A.L.R. 1055. 


Lusk y. Lusk, 166 S.E. 538, 113 W.Va. 17. 
Notes, 20 Cal.Law Rev. 342; 13 Boston U.Law Rey. 357; 33 Columb.Law 


Rev. 360. ; 


Q. 45. B, a minor child, was seriously injured due to the negli- 
gent driving of his father, A, who was employed by C. B was ac- 
customed to playing in the backyard of C’s establishment where 
the employee had a home. At the time of the injury A was acting 
within the scope of his employment. Suit by B against C. Result? 


A. B probably would succeed, even though A would not be lia- 
ble to his minor child for the injury inflicted by him. The modern 
trend seems to be to hold the employer even though the employee 


. himself would be immune from legal action. 


Chase v. New Haven Waste Material Corp., 150 A. 107, 111 Conn. 377, 68 
A.L.R. 1497. 
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(j) Liability of Child to Parent in Tort 


Q. 46. A is injured while riding in her car driven by B, her minor 
son. B was unemployed and lived at home. Suit by A against B 
for damages due to his negligence. Result? 


A. A probably would fail. Recovery would be permitted if B 
were an adult child or if he were an emancipated minor child. But 
most cases have refused to allow a parent to sue an unemancipated 
minor child for tort. 


Schneider v. Schneider, 152 A. 498, 160 Md. 18, 72 A.L.R. 449, 
Contra: Wells v. Wells (Mo.App.) 48 S.W.(2d) 109. 
23 Mich.Law Rev. 9 (1924); 15 Boston U.Law Rev. 857. 


SECTION 5.—MARRIED WOMEN 
(a) Contracts with Husband 


Q. 47. A and B are husband and wife. B loaned money to her 
husband out of her separate estate for which he gave her a promis- 
sory note. The statute in the jurisdiction permitted married wo- 
men to contract as if they were sole. Action by B against A to re- 
cover the amount of the note. Result? 


A. At common law, coverture, i. e., the status of a married wo- 
man, created an almost complete legal disability. She could not 
contract with her husband or with third parties. In most states 
these disabilities have been removed by the Married Women’s Acts. 
Unless a contrary legislative intent appears, broad statutory pow- 
ers authorizing the wife to contract as if she were sole, found in 
most states, undoubtedly enable a married woman to contract with 
her husband as with third persons. In a number of states, how- 
ever, the authority of the spouses to contract with each other is 
qualified. 


Mathewson v. Mathewson, 63 A. 285, 79 Conn. 23, 5 L.R.A. (N.S.) 611, 6 Ann. 
Cas. 1027. 
May v. May, 2 N.W. 221, 9 Neb. 16, 31 Am.Rep. 399. 


Q. 48. A and B were husband and wife. At the request, of her 
husband B was employed in his private detective business to help 
with the stenographic work. By statute in the jurisdiction hus- 
band and wife could contract with each other with reference to any 
matter not inherent in the marriage contract. The husband died. 
B sued the administrator for the services she had performed at the 
rate of $3.00 per day. Result? 
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A. In the majority of states B would recover. At common law 
the earning capacity of a wife belonged to her husband alone. He 
was entitled to all her earnings. Today, due to statutes in the great 
majority of states, a wife is entitled in her own right to earnings 
for services performed outside the home. The husband is still en- 
titled, however, to her services in the home. Contracts between 
husband and wife for extra and unusual services outside the home 
are generally enforceable. 


In re Cormick’s Hstate, 160 N.W. 989, 100 Neb. 669, L.R.A.1917D, 265. 
Nuding v. Urich, 82 A. 409, 169 Pa. 289. 
38 Harv.Law Rev. 421, 622; 41 Yale Law J. 386. 


(b) Liability of H usband for Necessaries 


Q. 49. A and B were husband and wife. B, without any reason, 
left her husband’s home and went to reside with her brother, C. 
While there she contracted an illness which required the constant 
care of D, a doctor. D did not know that B was not living with 
her husband. A died, and D sued his estate for the cost of the med- 
ical treatment. Result? 


A. Where husband and wife are living together, the wife has 
an implied authority to pledge her husband’s credit. The presump- 
‘tion then is in favor of the wife’s authority to contract on her hus- 
band’s behalf. Where they are separated, however, the presump- 
tion is against the authority of the wife to bind her husband by 
contract. As a general rule the husband is not liable where there 
is a separation except where the separation occurred due to his 
fault and where the spouses have mutually consented to the sepa- 
ration and no provision has been made for the wife and she is with- 
out,means. The burden is on a person seeking to hold the hus- 
band liable to show that one of these two exceptions exists. D 
would fail in this case. 


Vusier v. Cox, 22 A. 347, 53 N.J.Law, 516. 
Mihalcoe y. Holub, 107 S.E. 704, 130 Va. 425. 


Q. 50. A and B are husband and wife and are living together. B 
purchased certain goods at C Store. C Store sues B, the wife, for 
the goods sold and delivered, it is contended, upon her credit alone 
The trial court directed a verdict for B. Was this correct? 


A. No, the case should have been left to the jury as to whether 
the wife contracted for the goods on her own credit. B had the 
capacity to bind herself to pay for the goods, if she saw fit to do so. 
But where husband and wife are living together, the presumption 
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is in favor of the wife’s authority to contract on behalf of her hus- 
band. It is presumed that she is acting as the agent of her hus- 
band unless there is affirmative evidence that she intended to 
charge her separate estate. The presumption may be overcome-by 
evidence, and the wife is liable if she made the purchases on her 
own credit. 

Similarly a husband who has furnished his wife with ample 
means to pay for her clothes is not liable for purchases made on 
his credit. 


Saks & Co. vy. Barrett, 160 A. 405, 109 N.J.Law, 42. 

J. Ludwig Baumann & Co. vy. Burman, 278 N.Y.S. 80, 155 Mise. 314 
Saks v. Huddleston, 36 F.(2d) 537, 59 App.D.C. 183. 

18 Va.Law Rey. 823; 7 U.Cincin.Law Rey. 428; 129 Il].Law Rev. 547, 


SECTION 6.—CONTRACTS AND SUPPORT OF CHILDREN 


Q. 51. B, aged 17, working on a farm at some distance from his 
father’s residence, becomes seriously ill. P, a physician summoned 
by B himself, attends him for several weeks. B’s father, C, al- 
though notified of the facts, has communicated with neither B nor 
P. On B’s recovery he returns to his father’s house. P sues C for 
the value of the services rendered. Result? : 


A. At common law P would fail. The father was under no legal 
obligation to support his minor children, though he was liable to 
the parish if they became a burden on the parish, and was criminal- 
ly responsible if they were injured by his neglect. This rule still 
prevails in a very small minority of states, but in most, with or 
without statute, the father, who is unable or unwilling to furnish 
necessaries to his child is directly liable to:a third person who fur- 
nishes them. However, he is only liable for the reasonable value, 
not for the price agreed upon between the child and the third: per- 
son, and in most jurisdictions the child cannot sue the father for 
such necessaries. Nor can the child bring an action against the 
parent for separate maintenance. 


Porter v. Powell, 44 N.W. 295, 79 Iowa, 151, 7 L.R.A. 176, 18 Am.St.Rep. 
353. 

Pretzinger v. Pretzinger, 15 N.E. 471, 45 Ohio St. 452, 4 Am.St.Rep. 542. 

Rawlings v. Rawlings, 83 So. 146, 121 Miss. 140, 7 A.L.R. 1259. 


Q. 52. A tells his son B, 18 years of age, that he (B) may from 
now on regard himself as independent, that he may go where he 
likes and keep whatever money he can earn, and that he (A) will 
no longer support him. A publishes a notice to this effect in the 
local newspaper. B obtains employment elsewhere, and after a few 
months returns to his father’s farm, under an agreement to work on 
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the farm for $15 a week and his board. They quarrel, and A dis- 
misses B, who sues for accrued wages. It is argued by A that the 
so-called emancipation was revocable at will, and that, since he was 
entitled to his son’s services, no action can be maintained. Result? 


A. B will recover. The term “emancipation” is often used of a 
mere gift of earnings accrued or to accrue. It is properly used only 
when, as in this case, the attempt is made to sever the legal rela- 
tion of parent and child. The agreement between father and son 
to do so is a valid contract, and certainly binds the father, who is 
thereby relieved from his duty to support, as well as deprived of 
his custody and his claim to future earnings. The son may then 
contract with the father as a stranger might. If the emancipation 
is not express, as in this case, but is implied from the acts of the 
parties, it is generally held to be revocable by the father, except so 
far as the rights of third persons have intervened. Abandonment 
by the father, ejection of his child from the parental domicil, or 
such misconduct of the father as compels the child to leave the 
domicil, may be construed as an emancipation, if it is to the child’s 
interest so to construe it; but the father cannot rid himself, against 
the child’s wish or interest, of his duty to support him during mi- 
nority. 

Abbott v. Converse, 4 Allen (Mass.) 530. 


Wilson v. McMillan, 62 Ga. 16, 35 Am.Rep. 115. 
Note, 24 Kentucky Law Rev. 89. 


Q. 53. A, an infant of 7 years, is ordered by his father, B, to 
cliinb a fence inclosing railway tracks and pick up certain pieces of 
copper. While there, he falls into an uncovered excavation and is 
injured. The railroad company claimed that it owed no duty to 
trespassers to cover the hole. A sues by his next friend for dam- 
ages. Result? 


A. The railroad will prevail. A is a trespasser, despite his youth 
and despite the fact that he was obeying his father’s orders. In- 
fants are as fully liable for intentional torts as adults would be. 
The landowner owes no duty to make its premises safe for tres- 
passing children, except under circumstances where the “turntable” 
or attractive nuisance doctrine is applicable. 

United Zine & Chemical Co. v. Britt, 42 S.Ct. 299, 258 U.S. 268, 66 L.Hd. 


615, 36 A.L.R. 28. 
4 Brooklyn Law Rev. 160. : 


Q. 54. A, a minor, entered into a contract with a correspondence 
school to pay a certain amount monthly for instruction in account- 
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ing, to be given by correspondence. A has received all the various 
books and papers and paid a few of the installments. After reach- 
ing majority, A pays a further installment, but repudiates the con- 
tract, though he still owes $100, due before he became 21. The 
school sues him for the installments due and for damages for 
breach of contract. Result? 


A. A will win. The contract of an infant is voidable by him. If 
he is sued upon it, infancy is a complete defense. In order to be 
held upon it, he must have ratified it by some unequivocal act of 
confirmation after majority. Mere silerice is not ratification, nor is 
the payment of an installment in this case, which might be con- 
strued to be in return for services rendered after his majority. 

International Text Book Co. v. Connelly, 99 N.H. 722, 206 N.Y. 188, 42 


L.R.A.(N.S.) 1115. 
20 Iowa Law Rey. 785; 22 Va.Law Rev. 226, 


Q. 55. A, a minor, sells his land to B, and receives a reasonable 
consideration for it. This consideration he invests in goods to be 
used for his personal convenience. When he becomes of age, a 
‘large part of the goods has been lost. A has been very improvident 
in his care of the property. He now seeks to rescind the sale and 
recover his land. Result? 


A. A will fail, unless he is ready to restore to B as much of the 
consideration as he has actually in his possession. However, if the 
consideration has been destroyed in whole or in part, even by his 
fault, he is not required to make the loss good, unless, as in some 
states, a statute puts such an obligation on infants above a certain 
age. ; 

Casey v. Kastel, 142 N.B. 671, 237 N.Y. 305, 81 A.L.R. 995. 


McGuckian v. Carpenter (Carpenter v. Mo eenna) 110 A. 402, 48 R.L 94, 
16 A.L.R. 1478. 


MacGreal v. Taylor, 17 S.Ct. 961, 167 U.S. 688, 42 L.Ed. 326, | 
Whitman y. Allen, 121 A. 160, 123 Me. 1, 36 ALR. 776. 
Note, 17 Minn.Law Rey. 442. 


Q. 56. A, an infant, took out a contract of insurance on his own 
life, naming his mother and sister as beneficiaries. After the insur- 
ance had been in effect for a year, the infant’s next friend sued to 
recover the premiums paid. The insurance company claimed the 
right to deduct for the protection furnished the infant during the 
time the policy continued in existence. Result? 


A. A probably would not have to allow a deduction for the pro- 
_tection during the year. There is considerable authority to the 
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effect that no allowance may be had for the use, protection, depre- 
ciation and deterioration when the infant sues to get his money 
back. This has often been based on the theory that the right of 
the infant to rescind a contract would be dealt a severe blow if he 
were to be held accountable for depreciation and protection. The 
same problem has arisen in cases where the infant has bought prop- 
erty and used it for a time and then sued to get back the purchase 
price. 
Mutual Life Insurance Co. y. Schiavone, 71 F.(2d) 980, 63 App.D.C. 257, 94 
A.L.R. 962, noted in 83 Mich.Law Rev. 448; 29 Ill.Law Rev. 813; 21 Va. 
Law Rey.447. 
Utterstrom v. Myron D. Kidder, Inc., 124 A. 725, 124 Me. 10. 
Contra: Petit v. Liston, 191 P. 660, 97 Or. 464, 11 A.L.R. 487. 


Myers v. Hurley Motor Co., 47 S.Ct. 277, 273 U.S. 18, 71 L.Ed. 515, 50 A. 
L.R. 1181. 


Q. 57. A, an infant, sold an automobile to B, and warranted that 
it had been driven only 5,000 miles. As a matter of fact it had ac- 
tually been driven more than 10,000 miles. A had bought the ma- 
chine from C, and had been in possession of it for six months, dur- 
ing which time he had driven it 3,000 miles. B seeks to rescind the 
sale and recover his consideration. Result? 


A. B will fail. It is only the minor who can avoid a contract 
made during minority, not the adult who has made a contract with 
the minor. Nor would B have been successful, if he had sued for 
damages for breach of warranty. Such an action is also a contract 
action, and the plea of infancy is good. But, if B could establish 
that A knew that his statement was false, and made it to induce 
the contract, B will, in most American jurisdictions, be permitted 
to rescind for fraud. 


Younce v. Duty, 265 S.W. 776, 205 Ky. 274. 

Collins y. Gifford, 96 N.E. 761, 203 N.Y. 465, 388 L.R.A.(N.S.) 202, Ann.Cas. 
19134, 969. 

Notes, 20 Iowa Law Rey. 785; 12 N.Y.U.Law Q.Reyv. 274. 

Q.58. A, an infant, who appeared to be of full age, represented 
himself as such and further falsely stated that he was a member of 
a certain firm, in which he had been employed. In this way he ob- 
tains goods from B. On discovering the facts, B brings an action 
for conversion against A, who pleads infancy. Result? 


A. B will recover. The fraudulent representations by A that he 
is of full age will in some American jurisdictions not make the in- 
fant liable in deceit, or even estop him from setting up his infancy 
in an effort to avoid the contract. But the fraudulent representa- 
tion of his membership in a certain firm is the basis of a wholly in- 
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dependent action, and it has been held that property obtained in 
this way may be recovered by the person defrauded. 


Knudson y. General Motorcycle Sales Co., Inc., 119 N.E. 359, 230 Mass. 
54 


Grauman, Marx & Cline Co. v. Krienitz, 126 N.W. 50, 142 Wis. 556. 

See Wisconsin Loan & Finance Corp. v. Goodnough, 228 N.W. 484, 201 Wis. 
101, 67 A.L.R. 1259. 

Notes, 32 Columb.Law Rev. 1433; 19 Cornell Law Q. 620; 81 U.Pa.Law 
Rev. 346, 731; 47 Harv.Law Rev. 356. 


Q. 59. A, an infant, was seriously injured in an automobile ac- 
cident due to the negligence of C. P, a doctor, furnished medical, 
hospital and surgical treatment to the infant. At the time of the 
accident A was living with his father, B, who was supporting him in 
the usual manner. A recovered a judgment from C for the injuries 
sustained. During A’s treatment at the hospital his father paid 
nothing for his care. Suit by P against A for the medical, surgical 
and hospital treatment. A pleads infancy and that he was being 
supported by his father. It did not appear that the father was ei- 
ther unable or had refused to provide for the treatment. Result? 


A. The general rule is that an infant is liable for necessaries fur- 
nished and that he cannot repudiate such liability. What a neces- 
sary is will be determined by the special facts of every situation. 
A number of courts have held that an infant who is living with or 
under the care of.a person charged with the duty of supporting him 
cannot bind himself for necessaries unless it is affirmatively shown 
that such a person has refused or is unable to discharge his duty. 
Under this view no commodity can be a necessary where the father 
is ready and willing to furnish it to the infant. In some cases, 
however, the infant has been held liable where it did not appear 
that the father had either refused or was unable to supply the in- 
fant. : 

Goodman vy. Alexander, 50 N.Y.S. 884, 28 App.Div. 227. 
Hollander Co. v. Porter, 166 N.E. 724, 267 Mass. 378. 


Cole v. Wagner, 150 S.E. 339, 197 N.C. 692, 71 A.L.R. 220. 
Note, 20 Iowa Law Rev. 785. 


SECTION 7—ANNULMENT AND DIVORCE 


Q. 60. A, who is married to B, deserts her and marries C, who is 
ignorant of his bigamy. On discovering the fact, she leaves A’s 
house and subsequently marries D. On D’s death, his heirs attack 
the validity of the marriage, because C never had brought an ac- 
tion to have her marriage to A annulled, although the statute cites 
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this situation among causes for which annulment will be granted. 
Result? 


A. C will succeed. Her marriage to A was completely void, and 
no action is necessary to make it so. The statutory right to bring 
an action for annulment is granted to enable her to put the facts 
on public record, and her failure to do so does not affect the validi- 
ty of her second marriage. 


Eickhoff v. Hickhoff, 68 P. 237, 29 Colo. 295, 93 Am.St.Rep. 64 


Q.61. B gave birth to a daughter, C, by a father, A. The fol- 
lowing day A and B were married. Under the law of the jurisdic- 
tion C thereby became legitimate. Shortly thereafter A obtained 
a decree annulling his marriage on the ground that his consent 
thereto had been induced by duress. Many years later C married 
D and gave birth to a daughter E. C died intestate. B died intes- 
tate leaving considerable property. E claims the share of her 
mother C in the estate of B. Result? 


A. E would fail. When a decree of annulment is entered, it gen- 
erally relates back to the date of the marriage. Therefore C, who 
had been made legitimate by the A-B marriage, would become il- 
legitimate. C, therefore, would not be entitled to share in the es- 
tate of B, unless a special statute in the jurisdiction so provided. 
This doctrine of “relation back” has been modified in some cases 
where its strict application would run counter to public policy. 


In re Moncrief’s Will, 139 N.E. 550, 235 N.Y. 390, 27 A.L.R. 1117. 
Sleicher v. Sleicher, 167 N.E. 501, 251 N.Y. 366. 


Q. 62. A and B were husband and wife. Ina suit for the annul- 
ment of the marriage on the ground of A’s mental incompetency, B 
seeks temporary alimony and counsel fees. Result? 


A. In the absence of a statute expressly allowing the petitioning 
wife temporary alimony and counsel fees in an annulment action, 
the courts will refuse such relief. The theory of such refusal is 
that the wife is seeking a decree which if granted would relate back 
to extinguish from the beginning of the marriage every duty of 
maintenance owed by the putative husband. The wife cannot con- 
sistently claim temporary alimony while asking for a decree the 
granting of which would negative the existence of the obligation 
to support. Some cases, however, recognize the power to allow 
such to the wife where she is a defendant in an annulment suit. 

In regard to permanent alimony courts have quite generally held 
that, since such an award depends upon an affirmance of the mar- 
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riage, it cannot be an incident to an annulment. In some ee 
tions this rule has been altered by statute. 
Jones y. Brinsmade, 76 N.H. 22, 183 N.Y. 258, 3 L.R.A.(N.S.) 192, 111 Am. 


St.Rep. 746, 5 Ann.Cas. 378. 
Higgins v. Sharp, 58 N.H. 9, 164 N.Y. 4. 


Q.63. A and B are husband and wife. A announces his inten- 
tion of removing to Mexico and there acquiring citizenship. B re- 
fuses to follow him, because she does not wish to lose her rights 
as an American citizen. After A’s absence for one year, she brings 
an action for divorce on the ground of desertion. Result? 


A. B will fail. If A is willing and ready to receive B into his 
home, and has been guilty of no conduct which makes living with 
him intolerable, he has a right to determine where the family dom- 
icil will be, provided he selects a suitable and proper place. The 
mere fact that it is a foreign country does not render the place un- 
suitable. Under the facts, it is B, not A, who has been guilty of 
desertion. 

Franklin v. Franklin, 77 N.E. 48, 190 Mass. 349, 4 L.R.A.(N.S.) 145, 5 Ann. 
Cas. 851. 


Hoffhines v. Hoffhines, 126 A. 112, 146 Md. 350, 38 A.L.R. 332. 
Watkins v. Watkins, 259 S.W. 20, 202 Ky. 141. 


Q. 64. A and B were married. A disappeared. B, hearing upon 
grounds which she believed to be well founded that A was dead, 
married C one year later. Sometime thereafter A returned. He 
sued B for a divorce on the ground of adultery based on her rela- 
tions with C. Result? 


A. A will fail. B acted in good faith and in the honest belief that 
A was dead. There has been a mistake of fact. If, however, she 
were to continue living with C after learning of A’s return, she 
would then be guilty of adultery. 


Valleau v. Valleau, 6 Paige (N.Y.) 207. 
Mathewson y. Mathewson, 28 A. 801, 18 R.I. 456, 49 Am.St.Rep. 782, 


Q. 65. A and B are husband and wife. A brings an action for the 
annulment of the marriage on the ground of B’s epileptic condition, 
a false and malicious charge. After a dismissal of the annulment 
suit, B brings an action for divorce against A alleging extreme 
cruelty and citing the single act of A in bringing the suit against 
her. The jury finds that B was caused intense mental suffering, 
but that there has been no permanent impairment of her health. 
A divorce is granted. A appeals on the ground that no cruelty has 
been established. Result? 


Nr SHY 
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A. The judgment will be affirmed. Permanent impairment of 
health is not necessary in order to establish cruelty. A number of 
cases have permitted a divorce on the ground of cruelty where false 
and malicious charges have been made by the other spouse. A 
single act of cruelty of this kind may be sufficient. The jury’s ver- 
dict on the fact of mental suffering will not be disturbed, if there 
is any evidence whatever to support it. 

Comfort v. Comfort, 236 N.Y.S. 544, 227 App.Div. 1. 
Farley v. Farley, 192 N.W. 599, 222 Mich. 459. 
Morgan v. Morgan, 21 S.W.(2d) 653, 231 Ky. 420. = 


Michels y. Michels, 115 A. 161, 120 Me. 395, 18 A.L.R. 570. 
Slaw vy. Shaw, 9 P.(2d) 876, 122 Cal.App. 172. 


Q. 66. A and B were husband and wife. A told his wife that 
his parents would not deed certain property to him unless he pro. 
cured a divorce. He promised remarriage at a later time if she 
would not contest a divorce suit brought by him on a fictitious 
charge. The husband obtained the decree, which was not con- 
tested by B. A year later he married C. Suit by B to have the 
decree of divorce vacated. Result? 


A. The agreement between A and B was collusive. Collusion is 
an agreement to facilitate the granting of a divorce by imposing a 
case upon the court and obtaining a decree which would not have 
been granted had ,all the facts been known. An agreement by 
which the defendant commits a marital offense to aid in the pro- 
curement of a divorce, or the petitioner introduces false evidence 
of an offense not actually committed, or the defendant suppresses a 
valid defense, would be collusive. If collusion is discovered during 
the trial, the court will not grant the petition for divorce. The ma- 
jority of courts would refuse to set the divorce aside at the peti- 
tion of B. The parties are looked upon as m pari delicto and par- 
ticularly where the interests of third parties have intervened ‘will 
refuse to disturb the divorce. 

Karren v. Karren, 69 P. 465, 25 Utah, 87, 60 L.R.A. 294, 95 Am.St.Rep. 815. 


Hubbard v. Hubbard, 34 P. 170, 19 Colo. 18. 
Contra: Winder vy. Winder, 125 N.W. 1095, 86 Neb. 495. 


Q. 67. A and B were husband and wife. B, by the payment of 
a large sum of money, induced A not to defend an action for di- 
vorce which he was bringing against her. The divorce was duly 
obtained. B married C. A, who had received only a small part 
of the amount promised, six months late1 sued C for the alienation 


of her husband’s affections. Result? 
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A. A will fail. Though some courts are willing to vacate a col- 
lusive divorce if a direct attack is made in the proper time, such a 
decree is conclusive as against the respondent in a collateral pro- 
ceeding. Here the divorce decree would be conclusive while it re- 
mained in force, and A would not be allowed to sue C for the 
alienation of B’s affections. 


Hamilton v. McNeill, 129 N.W. 480, 150 Iowa, 470, Ann.Cas.1912D, 604, 
Davis v. Davis, 61 Me. 395. 
Contra: Daniels vy. Benedict (C.C.) 50 F. 347. 


Q. 68. A, by intimidation and threats, has compelled his wife, B, 
not to appear in a divorce suit he was instituting against her. The 
divorce was granted, and the time for opening the default or ap- 
pealing has passed. A remarries and has a child by the second 
marriage. A year after the decree became final, B moved to have 
it set aside on the ground of duress. Result? 


A. This was not a collusively obtained decree, but one obtained 
by duress, which the court will generally vacate on the applica- 
tion of the injured party. It would have been equally the case if 
A by fraudulent representations had kept B ignorant of the fact 
that these proceedings were being instituted. The fact that rights 
of third persons are involved will not bar B’s claim, but courts 
will demand stronger proof of fraud in such cases than in others. 
But if the circumstances show that B was guilty of laches in wait- 
ing a year, she will fail. 

See v. Graham, 102 P. 891, 54 Wash. 70, L.R.A.1917B, 405, 18 Ann.Cas. 


Galloway v. Galloway, 94 A. 97, 125 Md. 511. 
Jacobs, 34 Mich.Law Rev. 749. : 


Q. 69. A, by false and perjured testimony, obtains a decree of di- 
vorce against his wife, B. After the time for appeal has expired, 
the principal witnesses for A are indicted for their perjury and are 
convicted. B moves to have the decree set aside. Result? 


A. B will fail. The act of A, while a fraud on the court, is 
deemed an intrinsic fraud, and not an extrinsic one. Under the 
general rules of finality of judgments, no new proceeding can be 
obtained to determine issues that were cognizable in the proceed- 
ings attacked. If the time for appeal or for a motion for a new 
trial has expired, the injured party has no redress in most jurisdic- 
tions. 


Zeitlin v. Zeitlin, 88 N.E. 762, 202 Mass. 205, 23 L.R.A.(N.S.) 569, 182 Am. 
St.Rep. 490. 


United States v. Throckmorton, 98 U.S. 61, 25 L.Ed. 93. 
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Contra: Hard v. Hard, 70 N.W. 1122, 51 Neb. 412. 
Jacobs, “Attack on Decrees of Divorce,” 34 Mich.Law Rev. 749; 17 Minn. 


Law Rey. 440; 13 N.Y.Law Q.Rev. 298. 


Q.70. A and B are husband and wife. B learns of A’s adultery 
and leaves his home. She writes him a letter expressing her will- 
ingness to forgive him for the offense committed, provided he 
would promise that it would not be repeated. A makes this prom- 
ise, but B has in the meantime concluded to sue for divorce. A 
pleads forgiveness as condonation. Result? 


A. B probably will succeed. Condonation means, not merely the 
forgiveness of the marital offense, but a resumption of cohabita- 
_ tion thereunder. A mere offer to forgive is not enough, nor is 

even an unconditional forgiveness, unless it is followed by the re- 
newal of marital relations. 


Christensen y. Christensen, 134 A. 378, 125 Me. 397. 
Marshall v. Marshall, 3 F.(2d) 344, 55 App.D.C. 173, 40 A.L.R. 624. 
Contra: Bush v. Bush, 205 8.W. 895, 185 Ark. 512, 6 A.L.R. 1153. 


Q. 71. A and B are husband and wife. With full knowledge of 
A’s adultery B continued to cohabit with him until he was convict- 
ed of an assault upon her. Suit for divorce on the ground of adul- 
tery. A pleads condonation of the adultery. Result? 


A. B will win. Condonation is conditional. If the spouse whose 
offense is condoned fails to treat the other with conjugal kindness, 
the original ground for divorce is revived, and may be made the 
basis of a divorce action. This is true even though the subsequent 
offense would not in itself be a sufficient ground for divorce, 


Kreighbaum v. Kreighbaum, 192 N.Y.S. 516, 118 Misc. 100. — 
Note, 18 Minn.Law Rev. 80. 


Q. 72. A and B are husband and wife. A left the home due to a 
quarrel over his wife’s cooking. The statute in the state allows a 
divorce for desertion lasting for two years. After the two-year 
period had passed, A sued for a divorce on the ground of B’s adul- 
tery committed over two years after A had left her. In her answer 
B alleges desertion. A demurs to B’s answer. Result? 


A. In the absence of a particular statute dealing with the prob- 
lem, the demurrer to the answer will be overruled. Any act which 
is a ground for an absolute divorce may be set up in an answer 
to a suit for divorce, by way of “recrimination.” If both charges 
are proved, the court will deny a divorce, and leave the parties 
where it found them. But in general the recriminatory charge 
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must be set up affirmatively, and cannot be proved under a general 
denial. In some jurisdictions, desertion is not available as a re- 
criminatory defense in a suit based on adultery, but in general no 
exception is made. 


Young v. Young, 119 A. 92, 94 N.J.Eq. 155, 25 A.L.R. 1049, 
Note, 17 Minn.Law Rev. 663. © 


Q.73. A and B are husband and wife. A employed a private 
‘detective to procure evidence of his wife’s adultery. The detective 
hired an assistant who spent money to entertain the wife and then 
took her to a house where the alleged adultery was committed. 
A sues for divorce on the basis of this adultery. B pleads that the 
adultery was the result of connivance on the part of A. Result? 


A. A will fail. Proof of the connivance to procure the evidence 
of adultery will bar the petition. Where a person is employed to 
get evidence of adultery and the person so employed sets about to 
procure the defilement of the wife, and by such intervention the 
wife is purposely induced to commit adultery, the petitioner has no 
remedy. ° 


Rademacher y. Rademacher, 70 A. 687, 74 N.J.Eq. 570. 

McAllister v. McAllister (Sup.) 137 N.Y.S. 833. 

Note, 18 Minn.Law Rev. 223. 

Note, On the subject of jurisdiction te grant divorce and the recognition 
of foreign and “migratory” divorces, sée Conflict of Laws. f 

See, also, notes in 14 Boston U.Law Rev. 826; 21 Cornell Law Q. 393; 17 
Minn.Law Rev. 513, 638; 82 Uni.Pa.Law Rev. 546; 22 Va.Law Rev. 238, 
note, Reno divorces; 44 Yale Law J. 488, Uniformity and the recognition 
of ex parte divorce. i 


SECTION 8._DECREES FOR ALIMONY AND THEIR EN- 
FORCEMENT IN OTHER JURISDICTIONS. 


Q. 74. H and W were divorced in New York at the suit of W and 
the court awarded W alimony in the sum of $75 a week for the 
support of herself and her two children. H later became a resi- 
dent of California and defaulted in his alimony payments. W is 
now suing him there (1) for payments past due, and (2) for equi- 
table relief asking that future payments be decreed and that the de- 
cree provide for enforcement by contempt. Result? 


A. (1) It has been held that accrued installments under an ali- 
mony decree, where not subject to modification, are within the pro- 
tection of the full faith and credit clause of the Federal Constitu- 
tion. A decree is final as to installments accrued even where the 
decree is subject to modification, and is held within the protection 
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of this clause, in courts of a sister state in an action founded there- 
on, unless the right to receive such installments is so discretionary 
that no vested right attaches. See Cummings v. Cummings, 97 Cal. 
App. 144, 275 P. 245, noted in 3 So.Cal.Law Rev. 208, 215. See, 
also, notes, 81 U.Pa.Law Rev. 342; Holton v. Holton, 190 N.W. 
542, 153 Minn. 346, 41 A.L.R. 1415, 1419, note, Decree for ali- 
mony in installments as within full faith and credit provision, see 
also, note; 57 Aves Ret) 13) 

(2) It is doubtful whether installments not yet accrued are with- 
in the protection of the full faith and credit clause. But even 
as to such installments the California court has treated a New 
York judgment as final and enforceable there until modified in 
New York. Barns y. Barns, 50 P.(2d) 463, 9 Cal.App.(2d) 427. 

There is a conflict of authority as to whether foreign decrees 
for alimony may be made the basis of a decree in another state 
which is enforceable by equitable remedies, such as contempt pro- 
ceedings. Some courts hold that accrued installments are merely a 
debt to be enforced by execution at law, not by process of attach- 
ment against the person. But the majority view holds that such 
payments are more than an ordinary debt. The obligation imposed 
on the divorced husband by a foreign decree to pay alimony re- 
mains the obligation of the husband to support his wife and chil- 
dren. The need for the effective enforcement of this obligation is 
as great in one state as in another. Ostrander v. Ostrander, 252 
N.W. 449, 190 Minn. 547; noted in 18 Minn.L.Rev. 590; Creager 
v. Superior Court, 14 P.(2d) 552, 126 CahApp. 280, noted in 81 U. 
Pa.Law Rev. 342; Shibley v. Shibley, 42 P.(2d) 446, 448, 181 
Wash. 166, 97 A.L.R. 1191, 1197, note, Decrees for alimony ren- 
dered in another jurisdiction as subject to enforcement by equi- 
table remedies or by contempt proceedings; 1 Uni.Chicago Law 
Rev. 811. 

Among the equitable remedies available for the enforcement of 
alimony decrees are attachment of the person and imprisonment 
for contempt of court for refusal to pay alimony when able. See 
7 So.Cal.Law Rev. 228. See note, 18 Minn.Law Rev. 45, En- 
forcement by commitment. A receivership may also be granted to 
take charge of the husband’s property when the husband is seek- 
ing by fraudulent means to deprive the wife of her right to support. 
Nichols v. Superior Court, 36 P.(2d) 380, 1 Cal.(2d) 589, 95 A.L.R. 
894. 

As to whether a court rendering an alimony decree has pow- 
er to modify the decree as to accrued or only as to future install- 
ments, see Keck v. Keck, 26 P.(2d) 300, 219 Cal. 316; and notes, 
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22 Cal.Law Rev. 699; 32 Mich.Law Rev. 701; 20 Minn.Law Rev. 
314; 17 Va.Law Rev. 93, 390; 94 A.L.R. 331, Power to modify 
decree for alimony or support of child as respects past-due in- 
stallments. 

As to the power of a court to modify a foreign decree for ali- 
mony, see note, 33 Columb.Law Rev. 912, 


PLEADING AT COMMON LAW 
By James P. McBAINE 
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1, The Forms of Actions, p. 843. 

(a) - Original Writs. 

(b) Trespass—Trespass on the Case. 

(c) Replevin. 

(d) Ejectment. 

(e) Detinue. 

(f) Trover. 

(g) Covenant. 

(h) Account. 

(i) Debt. 

(j) Assumpsit—Special and General. 
2. Pleading, p. 860. 

(a) Declaration. 

(b) Demurrer. 

(c) General Traverse or General Issue. 

(d) Affirmative Pleas in Bar. 

(e) Specific and Special Traverses. 

(f) Pleas in Abatement. 

(g) Replication. 


SECTION 1.—FORMS OF ACTION 
' (a) Original Writs 

Q.1. P brings an action of Debt against D, alleging that D is in- 
debted to him in the sum of $500. D denies owing the debt. At 
the trial P offers to prove that D wrongfully assaulted P, inflicting 
‘serious injury, and that as a result P lost his earnings for three 
months, viz., $300, and also paid $200 for necessary medicines 
and doctor’s services. D objects to the introduction of the evi- 
dence. What ruling? 


A. The objection should be sustained. P declared in Debt and 
the evidence offered tended to prove a good cause of action for 
which Trespass vi et armis for assault and battery was the proper 
form of action. 

The common-law system of forms of action or peaits was 
based upon “original writs” which were mandates from the king 
issued by the ‘chancellor giving the royal courts power to try 
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particular kinds of actions. There were many writs in the Register 
of Writs applicable to real, mixed and personal actions. The per- 
sonal actions that have greatest significance for us today are (1) 
Debt, (2) Detinue, (3) Trespass, (4) Trespass on the Case, (5) Re- 
plevin, (6) Ejectment, (7) Account, (8) Assumpsit, (9) Trover, and 
(10) Covenant. The litigant had no remedy in the king’s courts un- 
less his supposed wrong came within the limits of writs issued as a 
matter of right. The practice was that the litigant must select a 
particular writ, and his alleged wrong must come within the limits 
of the writ selected. No matter that he had been grievously 
wronged; if he selected the wrong form or theory of action or 
ground of liability, he lost his case. His mistaken diagnosis of his 
case was disastrous. In some situations, however, the different 
forms of action overlapped and the plaintiff could take his choice. 


Maitland, Equity and the Forms of Action, 298. 

Morgan, The Study of Law, 56; Shipman, Common Law Pleading (Ballan- 
tine’s Eid.) pp. 54, 57, 60, Development of forms of actions and history of 
substantive law. 

Street, Foundations of Legal Liability, 22. 


(b) Trespass—Trespass on the Case 


Q. 2. D, while negligently driving his vehicle on the wrong side 
of the highway ran into P, a pedestrian, inflicting serious personal 
injury to him. May P maintain against D, (a) Trespass; (b) Tres- 
pass on the Case? 


A. (a) Yes. In this situation the pleader has a choice of Tres- 
pass or Case. Looking at the kind of act essential to support 
Trespass or Case, it is found that if the wrongful act is one that 
results in “immediate” or “direct” injury:to the person or prop- 
erty of P, Trespass will lie. When Trespass is brought, the 
emphasis is placed upon the act of the defendant. 

(b) Trespass on the Case also may be maintained. To maintain 
Case on the above facts, the pleader stated the wrong to be an 
injury to plaintiff occasioned by the negligence of defendant in 
driving the vehicle. The line between the two actions was not 
always easily drawn. English judges frequently stated a log case 
to bring out the distinction. “If logs,” said Fortescue, J., in 1725, 
“are laid in the highway by which any person is hurt, he must 
bring Case; but if the hurt is received by logs thrown at the per- 
son he must bring trespass vi et armis.” 

Reynolds v. Clerk (1725) 8 Mod. 272, 88 Eng.Reprint, 193. 
Williams v. Holland (1833) 10 Bing. 112, 131 Hng.Reprint, 848 


Morgan, The Study of Law, 73, 75. h 
Martin on Civil Procedure, 78. 
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Q, 3. P has been prosecuted, maliciously and without probable 
cause, by D, for the commission of a criminal offense which re- 
sulted in P’s acquittal. May P maintain Trespass against D? 


A. No. The wrongful act of D was not one of force applied 
to the person of P. The injury to P was the disturbance of his 
peace and well being by D’s wrongful conduct in setting in mo- 
tion the criminal law of the state. P’s remedy is Trespass on the 
Case. But if P had been arrested without authority, the remedy 
for his false imprisonment was Trespass. Here the wrongful act 
was a direct interference with the person of P which wrongfully 
deprived him of his liberty. 

Eldee v. Smith (1822) 1 Dowl & Regland 97. 
Carratt v. Morley (1841) 1 Q.B. 19, 113 Eng.Reprint, 1036. 


Herrick v. Manley (1803) 1 Caines (N.Y.) 253. 
Shipman on Common Law Pleading (Ballantine’s Ed.) 86, 91. 


Q. 4. P’s sheep were killed when hit at a crossing by D Co.’s (a 
corporation) railroad train. The injury could have been avoided 
had X, the engineer in charge of the train, exercised due care by 
decreasing the speed of the train. P sued D Co. in Trespass. Wiil 
Trespass lie? 


A. The better view is that Trespass will not lie, that Case is 
the proper action. Applying the accepted test that to support 
Trespass the injury must be the direct result of defendant’s wrong- 
ful act Trespass is inappropriate. The master is responsible in the 
case stated for the wrong of its servant because done in the course 
of its business. The act of the servant is not in fact the act of the 
master. The proper action is Case. The result is otherwise where 
the servant does a wrongful act which his master has commanded 
him to do, which act directly and immediately produces an injury. 
There Trespass will lie. An act done by a servant on the order of 
his master is considered to be the act of the master himself. 

See Sharrod vy. London & Northwestern Ry. Co. (1849) 4 HWxch. 580, 154 
Eng.Reprint, 13845. 

Gregory v. Piper (1829) 9 B. & C. 591, 109 Eng.Reprint, 220. 

But see Louisville & N. Ry. Co. v. Lacey (1919) 82 So. 686, 171 Ala. 146, 


noted (1919) 19 Columb.Law Rey. 508 (holding Trespass proper when D 
Co.’s conductor wrongfully assaulted a passenger in a dispute about payment 


of fare). 


Q.5. P leased to X a dwelling house and the furniture in it for 
a term of years. D, during the term, without right, carried away 
the furniture for an alleged debt owed him by X. (a) May P main- 
tain Trespass against D? (b) If not, may P maintain Case? 
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A. (a) The correct answer to the first question is that Trespass 
does not lie. P did not have possession of the furniture at the 
time of the act, which, looked at solely from the nature of D’s 
wrong, is the kind of act that will support Trespass de bonis as- 
portatis. Other remedies were available to P, but not Trespass, 
which, to be maintained successfully, must be for a disturbance of 
or an injury to possession. Possession by the plaintiff is required 
to maintain this action. 

(b) Yes, P may maintain Case. The wrong is to P’s rever- 
sionary interest, not to his possession. There is no requirement 
to maintain Case that P have the legal relationship to the tangi- 
ble things which we denominate possession. Case will lie to 
recover damages caused by wrongful acts of a trespassory na- 
ture, or similar thereto, at the instance of one who has legal rights 
in property which are not possessory, as where the plaintiff is lessor, 
remainderman or reversioner, 

Ward v. McCauley (1791) 4 Term Rep. 489, 100 Eng.Reprint, 1135. 


Martin on Civil Procedure, 82. 
Shipman on Common Law Pleading (Ballantine’s Ed.) p. 93. 


Q.6. P’s land was occupied by D as a tenant at will. D, without 
permission and during his occupancy, cut down valuable shade 
trees growing on the land. May P maintain Trespass against D? 


A. Yes, according to the English view and some American courts 
P may maintain the action. Logically the answer to the question is 
in the negative. Here the correct analysis seems to be that Tres- 
pass is permitted by one who has only the right to possession; a 
right which he had not exercised at the time of defendant’s wrong- 
ful act. 

Some courts denied the remedy of Trespass, holding that, since 
the tenant of the land was in possession, Case is the proper remedy, 
not Trespass. 

Shrewsbury’s Case (1600) 5 Coke 13b, 77 Eng.Reprint, 68. 
Campbell vy. Arnold (1806) 1 Johns.(N.Y.) 511. 


3 Street, Fundamentals of Legal Liability, 241; Shipman on Common Law 
Pleading (Ballantine’s Ed.) 79. 


(c) Replevin 


Q.7. P was the owner of a pair of horses which he left with X, 
a blacksmith, to be shod. D, to whom P had given a note for $250, 
for money borrowed, having failed to obtain payment from P, 
took the horses, while they were in the blacksmith shop, to apply 
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on the debt. (a) May P maintain Replevin against D for the 
horses? (b) What procedure is followed here? - 


A. (a) Yes. P may maintain Replevin for the horses. The tak- 
ing by D was wrongful. The property taken was identifiable per- 
sonal property which is the subject of this action. While original- 
ly Replevin was limited to cases where personal property had been 
wrongfully distrained, the action later developed into a remedy to 
recover possession of a chattel which was wrongfully taken in any 
manner. 

(b) The procedure in Replevin is unique. If the plaintiff gave 
to the sheriff security for a return of the property in case plaintiff 
finally failed in the action, the property was taken from the defend- 
ant and given to the plaintiff at the outset of the suit, before a 
hearing on the question whether the property had been wrong- 
fully taken. Upon the trial the question litigated was whether 
the property was wrongfully taken. If the merits were found to 
be with the plaintiff, the judgment was that he recover his dam- 
ages for the wrongful taking; if for defendant, that the property 
be returned to him. The purpose and effect of this speedy remedy 
was to discourage self-help and to protect the person in posses- 
sion of personal property. By legislation in some states Replevin 
or “Claim and Delivery,” as the Code remedy is called, is extended 
to wrongful detention as well as to cases of wrongful taking. 


Pangburn y. Partridge (1810) 7 Johns.(N.Y.) 140, 5 Am.Dee. 250. 
Morgan, The Study of Law, 60. 


Q. 8. Assume the facts in Question 7 with this change, viz., that 
the horses belonged to Y, who had loaned them to P to be re- 
turned when desired by Y, the owner. May P maintain Replevin 
against D, who took the horses? 


A. The decisions involving this, question are not harmonious. 
The prevailing view is that P may not maintain Replevin if D 
pleads as a defense property in Y, a stranger, though he does not 
connect himself in any way with Y. Some cases hold that P, who 
has the right to possession, may maintain the action. The former 
view is illogical and unsound and the explanation of it is to be 
found in the history of the development of Replevin. Originally 
the remedy was given to aid persons whose chattels had been 
wrongfully distrained by feudal lords and was limited to distress 
situations. So it was concluded that if the court did not have a 
distress case, i.e., a dispute over accounts, rent, etc., owed the lord 
for which the tenant’s chattels had been taken, the Replevin ac- 


848 PLEADING AT COMMON LAW § 1 


tion should not proceed. If the chattels taken were not the prop- 
erty of the plaintiff in the Replevin action it terminated against the 
plaintiff. This rule was still applied by the courts after Replevin 
was expanded to include wrongful taking not connected in any 
way with the privilege of distress. This rule should have been aban- 
doned and P should recover in the case stated because he had the 
right to the possession of the chattels wrongfully taken. The 
wrongdoer should not be able to retain them by establishing that 
they belonged to another under whom he does not claim. Some 
modern cases disallow the defense of property in a stranger. 

Wildman v. North (1674) 2 Levinz 92, 83 Eng.Reprint, 465. 

Van Namee v. Bradley (1873) 69 Ill. 299. 


Consult “The Plea of Property in a Stranger in Replevin” by Finkelstein 
(1923) 23 Columb.Law Rev. 652; and a comment (1924) 34 Yale Law J. 
92. 


(d) Ejectment 


Q.9. P, under a claim of title which was not valid, had been in 
exclusive and adverse possession of Blackacre for five years. Such 
possession for twenty years was required to give him title to the 
land. D wrongfully entered the land and ousted P. May P main- 
tain Ejectment against D, who can show the record title to the 
land is in X? : 


A. Yes. The proper view is that P, who had prior possession 
of the land, may maintain the action. P’s rights are superior to 
D’s. As between P and D, P is entitled to the possession of Black- 
acre. Some decisions and texts contain statements that a plaintiff 
in Ejectment must recover upon the strength of his own title, that 
possession is prima facie evidence of title, etc. While it is true 
that Ejectment developed into an action in which title might be 
determined, yet it was essentially a possessory action for land. De- 
cisions holding P may not recover in this situation are unsound. 


Smith ex dem. Teller y. Lorillard (1813) 10 Johns.(N.Y.) 338. 


Q.10. P brought Ejectment against D to recover “a right of 
way or passage from Chappel Street at any and all times with 
teams etc.” over Blackacre. Judgment for whom? 


A. The judgment should be for D. Ejectment does not lie for 
an easement in land. It is not the appropriate action to try the 
right to enjoy an easement. The action will lie only for some 
tangible real property possession of which may be delivered by the 
sheriff. 


Smith v. Wiggin (1868) 48 N.H. 105. 
Shipman on Common Law Pleading (Ballantine’s Bd.) 176. 
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(e) Detinue 


Q.11. (a) P, the owner, delivered to D, a jeweler, who agreed 
to ascertain its value, a cameo ring containing the head of Julius 
Caesar. A demand was made by P upon D to return the ring. 
D refused to do so. May P maintain Detinue against D? 

(b) Suppose C wrongfully took the ring from the jeweler, may 
P maintain Detinue against C? 


A. (a) The answer is, Yes. This is a typical case in which De- 
tinue was employed. Detinue branched off from Debt. Originally 
the courts did not distinguish between a fixed amount of unascer- 
tained chattels and a epee identifiable chattel. Debt would lie 
for either. Finally the action of Detinue became the proper ac- 
tion to recover an ascertained chattel which belonged to the plain- 
tiff and was wrongfully detained by the defendant. At one time 
the action was restricted to the bailment situations. Later, how- 
ever, it included any wrongful detention of a chattel. 

(b) Detinue will also lie against C. The time came in the 
development of the action when it was of no consequence that the 
chattel was originally wrongfully taken by the defendant. When 
it was wrongfully taken, it was also wrongfully detained. 

Kettle vy. Bromsall (1838) Willes 118, 125 Eng.Reprint, 1087. 
Peirce yv. Hill (1889) 9 Port (Ala.) 151, 33 Am.Dec. 306. 


3 Street, Foundations of Legal Liability, 144. & 
Ames, Lectures on Legal History, 71. 


Q.12. Is it true in Problem 11, though the judgment was given 
for P against D, that D might have kept the cameo ring and paid 
P the assessed value of it? 


A. Yes. The judgment in this action was that plaintiff recover 
the article sued for or its value and damages for the wrongful 
detention (which were fixed by the jury) and the option was given 
the defendant to deliver up the chattel or pay its value. Obvious- 
ly this was a weakness in the remedy. It was not until 1854 that 
legislation was passed in England which gave the court discre- 
tion to compel the defendant to return the article. 

Detinue was subject to a further weakness as the defendant might 
“wage his law.” 

Maitland, Equity and the Forms of Action,:356. 
Martin, Civil Procedure, 78. 
Bau.Pros.LAw (2D Ep.)—54 
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(f) Trover 


Q. 13. P hired his horse to D for a month for $5. At the end of 
the month D refused to give P the horse, which was worth $150. 
(a) May P maintain Trover against D? (b) What judgment will 
be given? 


A. (a) Yes. P may maintain Trover against D, the bailee, who 
wrongfully withheld possession of P’s horse. This action original- 
ly was a remedy, given to persons who lost personal property 
against finders who wrongfully refused to give up the property 
found. The declaration in the action contained allegations of losing 
and finding. When it was extended to include other situations, as 
it was in course of time, these allegations were not deniable. It 
_ became concurrent with Detinue (which it practically supplanted) 
for wrongful detention of goods; then with Trespass de bonis as- 
portatis for a wrongful carrying away goods and Replevin for 
wrongful taking. It was not necessary for plaintiff to prove that 
defendant had actually converted the goods to his own use by 
consuming them or making use of them for his own benefit. One 
commentator has remarked that “diversion” would have been a 
more appropriate term. The expression is often used, though con- 
cededly somewhat vague, that “the wrongful exercise of dominion 
over the goods of another” constitutes conversion. The action is 
an outgrowth of Trespass on the Case and became a separate ac- 
tion about 1550. 

(b) The judgment was for the full value of the article converted. 
The wrongdoer in a sense became a forced purchaser from the 
owner when he committed an act which the courts denominated 
conversion. In modern law the technical question of what is a 
“conversion” survives. Certain misappropriations and detentions 
are now held to constitute conversion and for such acts plaintiff 
may recover the full value of the chattel. 

Eason y. Newman (1595) Cro.Hliz. 459, 78 Eng.Reprint, 745. 

Ames, Lectures on Legal History, 80. 

3 Street, Foundations of Legal Liability 159. 

Marien “Qualifying as Plaintiff in Action for Conversion,” 49 Harv.Law Rev. 


As to whether unauthorized use by a bailee amounts to “conversion” of goods, 
See note, 21 Cornell Law Q. 112. 


Q. 14. (a) P, the owner of goods, delivered them to D, a com- 
mon carrier, to carry from X to Y. Due to negligence the goods 
were lost. May P maintain Trover against D? 

Bau.PRoB.LAWw (2p Ep.) 
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(b) Suppose through mistake D delivered the goods to C. May 
P maintain Trover against D? 


A. (a) No. Trover is not the proper action where the wrong- 
ful act of the defendant is a negligent one. This rule was estab- 
lished by the English courts at an early date. Refusal to deliver 
was not regarded as a conversion if the failure or refusal was due 
to loss by negligence. In case of intentional exercise of dominion, 
however, the courts are not concerned with the good faith or 
wrongful motive of the wrongdoer. In developing rather blindly 
the scope of this remedy, the courts have built up a body of tech- 
nical precedent defining ‘what is called “conversion.” It is ap- 
parently impossible to define conversion on an intelligible or func- 
tional basis or otherwise than by arbitrary enumeration of in- 
stances. (See notes, 21 Cornell Law Q. 112; 82 Uni.Pa.Law 
Rev. 323.) . . 

(b) Yes. The authorities hold that misdelivery of goods by a 
carrier is conversion. In this situation it is said that there is a - 
wrongful exercise of dominion over the goods of the owner and 
the negligent conduct may not be shown in excuse. If goods are 
intentionally delivered by a carrier to the wrong person, unques- 
tionably there is a conversion. Often persons innocent of willful 
wrongdoing are held liable in conversion, for example, where goods 
of another are bought or sold in good faith without authority from 
him. ; ; 

Ross v. Johnson (1772) 5 Burr. 2825, 98 Eng.Reprint, 483. 
Devereux v. Barclay (1819) 2 B. & Ald. 702, 106 Hng.Reprint, 521. 
Martin, Civil Procedure, 85; Shipman, Common Law Pleading, 98; 3 Street, 


Foundations of Legal Liability, 159. 
Restatement, Torts, §§ 223-242. 


Q. 15. P was the owner of a horse which he hired for six months 
to X for $25.00. D, an auctioneer, thinking the horse belonged to X, 
for whom he was conducting an auction, sold the horse at the auc- 
tion. May P during the six months period maintain Trover 


against D? 


_A. No. Fatal to P’s recovery in Trover is the fact that he did 
not have the right to possession of the horse. He cannot recover 
merely because he is the general owner. There was no collusion 
between X and D which might have terminated the bailment and 
given P the right to possession. P’s remedy is Trespass on the 
Case. . 

D’s act deprived someone, in this case, X, of his right to the 
possession of the horse and so X, not P, might maintain Trover 
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against D, who converted the horse by wrongfully selling it at the 
auction. 


Farrant v. Thompson (1822) 5 Barn. & Ald. 826, 106 Eng.Reprint, 1392. 
Martin on Civil Procedure, 85; Shipman on Common Law Pleading (Ballan- 
tine’s Ed.) 101. 


Q.16. P was a common carrier of goods and valuables from A 
to B. He was engaged by X to carry valuable bonds. While the 
bonds were in transit they were wrongfully seized by D under a 
void writ of execution against X. May P maintain Trover against 
D? 


A. Yes..' P has a sufficient legal relationship to the property to 
maintain Trover for the conversion of the bonds. He had, at the 
time of the wrongful act, possession of the bonds. The right to pos- 
session at the time of the act is held sufficient to support this ac- 
tion. It is also held in this situation that the owner X may main- 
tain Trover. He has not possession, but he has the right to pos- 
session. 

If D resisted the action on the ground that Trover will not lie 
for conversion of bonds, this defense also would fail. Trover may 
be maintained for all kinds of personal property, including certifi- 
cates of stock, bonds and documents evidencing an obligation to 
pay money, etc. It does not lie if the thing converted is realty. 

Dillenback v. Jerome (1827) 7 Cow.(N.Y.) 294. 
Arnold vy. Jefferson (1697) Ld.Raym. 274, 91 Eng. Reprint, 1080. 
eee ae of Trinity Church (1817) 3 Serg. & R.(Pa.) 509, 8 Am. 


Chitty on Pleading (16th Am.Hd.) 219. 
Note, Conversion of shares of stock, 82 Uni.Pa.Law Rev. 523 (1934). 


(g) Covenant 


Q.17. D by his writing under his seal agreed with P, who was 
therein designated as the promisee, and who had recently bought 
D’s tailor shop, not to engage in that business in the village of 
X for a period of two years. D, contrary to the promise under 
seal, set up a rival tailor shop in X during the second year. May 
P maintain Covenant against D? 


A. Yes, Covenant will lie in this case. It was the proper action 
for damages for breach of an agreement or covenant contained 
in a writing, under seal. Here we find (a) a covenant, (b) a cov- 
enantor and (c) a ¢covenantee, all included within the sealed in- 
strument. Before the development of Assumpsit sealed instru- 
ments were required to bring into existence binding promises. 
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When the sealed instrument contained an obligation to pay a fixe 
sum of money, debt also would lie after the beginning of the sev- 
enteenth century. 

MeVoy y. Wheeler (1837) 6 Port.(Ala.) 201. 

Morgan, The Study of Law, 69 


3 Street, Foundations of Legal Liability, 114. 
Ames, Lectures on Legal History, 97. 


Q. 18. Suppose in Question 17 that P was not named in the cove- 
nant as covenantee, e.g., that the sealed instrument which was 
delivered by D to P merely read that D covenanted not to engage 
in the business for the next two years. Might P maintain Cove- 
nant against D? 


A. No. A plaintiff to maintain Covenant must be named in the 
writing under seal as the person to whom the obligation is made 
and parol evidence was not admissible to prove that he was in fact 
understood to be the obligee. It'was not necessary for the cove- 
nantee to seal the instrument, but, as stated, he must be named 

and designated as the person to whom the obligation ran. 


Green v. Horn (1695) 1 Salk. 197, 91 Eng.Reprint, 177. 
Martin on Civil Procedure, 42, 48. 

Chitty on Pleading (16th Am.Ed.) 174. 

Shipman on Common Law Pleading (Ballantine’s Hd.) 142. 


(h) Account 


Q. 19. P delivered to D $1,000 to be expended by D in purchas- 
ing merchandise for P in a distant place. D did not, though re- ° 
quested, deliver the merchandise or satisfactorily account to P. 
May P maintain Account against D? 


A. Yes. This is a typical Account situation. The action is said 
to have had its origin in the thirteenth century and probably was 
devised to afford a remedy to the lord of a manor against his 
bailiff who had collected rents, etc., due the lord and paid ex- 
penses and had failed to render a satisfactory account of his trans- 
actions. The procedure employed in trying an action of Accoun: 
was first to try the question whether there was a duty to account. 
If it was decided that such a duty existed, auditors were then ap- 
, pointed who heard the testimony. If there was a finding of a 
balance due to plaintiff, he had a judgment for the balance; if 
nothing was found due to plaintiff, or if it was found the balance 
was in defendant’s favor, the defendant had judgment which car- 
ried the costs of the action but not judgment in his favor for the 
balance. The utility of this action was weakened by the fact that 
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the defendant might wagé his law and burdensome procedure be- 
fore the auditors and so it was practically supplanted by bills in 
equity and the common-law action of Assumpsit. 

Hawkins v. Parker (1615) 2 Bulstrode 256, 80 Eng.Reprint, 1104, 

Ames, Lectures on Legal History, 116. 


Martin on Civil Procedure, 62. 
Belsheim, “The Old Action of Account,” 45 Harv.Law Rev. 466. 


(1) Debt 


Q. 20. D was a miller engaged in the business of buying grain 
from farmers and making it into meal. He said to P, a farmer, 
that he would take P’s grain, 100 bushels, and pay him what it 
was worth. The grain was delivered by P to D, accepted and 
ground into meal, but D failed and refused to pay P anything for 
it. May P maintain Debt against D? 


A. The answer to the question depends upon the rule of the 
English cases or the rule applied by American cases. Debt is one 
of the oldest of the common-law actions. It was originally con- 
ceived of as a real or proprietary action, an action to recover from 
the defendant something which he was thought to be withholding 
from the plaintiff that belonged to the plaintiff. At one period 
in its history plaintiff could not recover where he demanded a 
debt of £20 and proved a debt of £19. Later this strict rule was 
abandoned and plaintiff recovered when he proved that a specified 
sum was owed. Somewhat later-the English courts permitted re- 
covery where the amount due could be reduced to a certainty be- 
fore the commencement of the action by. extrinsic evidence, e. g., 
for a quantity of wood on the ground at so much per stack where 
the number of' stacks was not known. The English courts seem 
to have gone no further in relaxing the requirement that the sum 
sued for must be a sum certain. American courts extended this 
principle and permitted Debt to be brought when the obligation 
was to pay the reasonable value of property sold or services ren- 
dered which sum was determined by the verdict of the jury. Gen- 
erally speaking, the action is one to recover a sum certain or 
which could be rendered .certain when the duty to pay arises 
from a bargain, a custom, a record, a statute or a specialty (obliga- 
tion under seal). 

Young v. Ashburnsham (1578) 3 Leom 161, 74 Eng.Reprint, 606 
Thompson v. French (1837) 10 Yerg.(Tenn.) 452. 


Martin on Civil Procedure, 33. 
Shipman on Common Law Pleading (Ballantine’s Hd.) 139. 
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Q. 21. P sued D Co. for $1,000 in Debt upon a fire insurance 
policy which was under seal. P was interested in the premises to 
the extent of $1,000, the amount of the policy, and sustained a loss 
by fire to that extent. Under the policy, D Co. was not liable be- 
yond the amount of the actual loss sustained, but was liable up to 
$1,000. The policy provided that D Co. should either agree with 
the insured as to the loss and pay over that sum, or restore the 
building to its former condition, A demurrer was sustained to 
the declaration. P appealed. 


A. The judgment below should be affirmed. At the outset it 
should be stated that the mere fact that the policy was under seal 
does not defeat the action. Debt and Covenant were concurrent 
actions on instruments under seal when the covenant: was to pay 
a sum certain. , 

The fatal objection to the declaration was that the obligation 
sued upon was not one to pay a sum certain. The better view is 
that the action in reality was not to recover a sum certain but 
an action to recover damages for breach of the covenant. The 
policy was not a valued policy but one by which the insurer agreed 
to pay the insured for the loss sustained if the house burned but 
in no event a sum in excess of $1,000. Here the plaintiff to win 
his case would have to prove to the jury the value of the building 
at the time it was destroyed by fire. The verdict of the jury would 
be for an amount which covered the loss with a limitation of $1,000 
on the verdict. In substance the action is one for damages for 
breach of an agreement, and Covenant not Debt is the proper ac- 
tion. 


Flanagan et al. v. Camden Mutual Ins. Co. (1856) 25 N.J.Law, 506. 
Compare Peoples Ins. Co. v. Spencer (1860) 53 Pa. 353, 91 Am.Dec. 217. 
Shipman on Common Law Pleading (Ballantine’s Ed.) 138. 


Q. 22. P recovered a judgment against D in State A for $100 
for conversion of a horse. D, having no property in that State and 
having removed to State B, where he did have property, P sued 
D in Debt for $100 in State B. May P maintain the action? 


A. Yes. The common-law courts classified the action of Debt 
into debt on a simple contract, debt on a specialty, debt on a stat- 
ute and debt on a record. The rendition of a judgment for a cer- 
tain sum of money created a legal obligation upon the defendant 
to pay that sum. He was considered to be a debtor. Wager of 
law in England was permitted in cases of debt on simple con- 
tracts, while in debt on a record and on a specialty it was not per- 
mitted. 
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If the debt was one of record, the merits of the original action 
were not examinable; otherwise as to debts not of record. In this 
country after the adoption of the Constitution of the United States 
distinctions of substance between judgments of the sister states 
rendered therein by a court of record or not of record ceased to 
exist because of the full faith and credit clause. 


Walker v. Witter (1778) 1 Doug. 1, 99 Eng.Reprint, 1. 

Andrews v. Montgomery (1821) 19 Johns.(N.Y.) 162, 10 Am.Dec. 213. 
2 Black on Judgments (3d Ed.) § 825. 

Shipman on Common Law Pleading (Ballantine’s Ed.) 136. 

Morgan, The Study of Law, 65. 

1 Chitty on Pleading (16th Am.Ed.) 163. 

8 Street, Foundations of Legal Liability, 133. 


(j) Assumpsit—Special and General 


_Q. 23. (a) P and D, about 1450, entered into a written agree- 
ment, not under seal, by which D, a builder, agreed to repair P’s 
house within a fixed time and in a specified manner, and P prom- 
ised to pay D, upon completion of the work, a stated sum of money. 
D, finding more profitable work to do, refused to perform his prom- 
ise. May P maintain Assumpsit against D? 

(b) Suppose D began the work, did a portion of it improperly 
and finally abandoned it, leaving the house exposed to the elements 
and that it was injured. Has P any remedy? 


A. (a) No. The action we now know as Assumpsit had not then 
sufficiently developed to afford a remedy for breach of a promise 
though it was in writing and was based upon a valid considera- 
tion as we now understand that term. Assumpsit is a develop- 
ment of Trespass on the Case. Promises were not binding unless 
contained in sealed instruments, hence P was without a remedy. 
Neither Debt nor Covenant, which we now classify as contract 
actions, was available to P. 

(b) Yes. About this time the English courts gave P a remedy 
when one undertook (assumpsit) to do something for compensa- 
tion and did the work in careless and unskillful manner causing 
damage. The action given was Trespass on the Case. The wrong 
was thought of as a tort, not a breach of promise. This situation 
is one of several which formed the basis for a new action which 
later was called Assumpsit. In these early cases the pleader al- 
leged the defendant undertook (assumpsit) and proof of an un- 
dertaking and misfeasance was required to maintain the action. 


Watton v. Brinth (1400) Y.B., 2 Hen. IV 8 Pl. 9. 
Ames, Lectures on Legal History, 129. 
Morgan, The Study of Law, 77. 

3 Street, Foundations of Legal Liability, 173. 
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Q. 24. P sued D in Special Assumpsit for rent due for six months 
for Blackacre. The action was based upon a written instrument 
signed and sealed by P and D which contained mutual promises 
including a promise on D’s part to pay rent at the rate of $25.00 
per month. May P maintain the action? 


A. No. P’s remedy here was either Debt or Covenant, not As- 
sumpsit. There is no very convincing explanation from a mod- 
ern point of view of this result. There existed in the common-law 
system of actions a sort of hierarchy. The actions of Covenant 
and Debt on a sealed obligation were regarded as higher actions 
than Assumpsit. It is also true that trial by wager of law was 
not available to the defendant in Covenant and Debt upon sealed 
instruments, hence those well-established actions afforded effective 
and ample relief. Special Assumpsit as fully developed became 
the proper remedy to recover damages for breach of simple con- 
tracts that were binding, were based upon a valid consideration, 
etc., but, as stated, not a remedy for damages or for a fixed sum 
due by virtue of a sealed obligation. 

Baber v. Harris (1839) 9 Ad. & El. 5382, 112 Eng.Reprint, 1313. 
North vy. Nichols (1870) 37 Conn. 375. 


3 Street, Foundations of Legal Liability, 179. 
Shipman, Common Law Pleading (Ballantine’s Ed.) 152. 


_Q.25. P sold D a horse for $100 which D at the time of the bar- 
gain promised to pay on January 1st but D, though often requested 
after January Ist, failed and refused to pay the $100 or any part 
thereof. May P maintain General Assumpsit against D? 


A. Yes. P may maintain General or Indebitatus Assumpsit as 
it is now called. This question was settled in the famous case of 
Slade v. Morley, decided in 1602, when the matter was openly ar- 
gued before all the Justices of England. Strenuous objections were 
made to the use of Assumpsit on the ground that Debt was the 
exclusive remedy, that the promise was merged in the debt and 
that to permit Assumpsit would deprive defendant of his birth- 
right, viz., wager of law, which existed in Debt on simple con- 
tracts. The arguments, however, did not succeed and Assumpsit 
was sustained without proof that there was any promise other 
than the promise made at the time of the bargain. It was conclud- 
ed that the law implies a promise on the part of the debtor to pay 
the debt and hence Assumpsit would lie. This notable decision 
furnished the impetus for wide development of Assumpsit. While 
this decision did: not differentiate between Special Assumpsit and 
General Assumpsit the distinction was later made. The chief prac- 


858 PLEADING AT COMMON LAW 81 


tical advantage attained was a simple remedy to collect debts in 
which the debtor could not defeat the creditor by waging his law. 
Slade v. Morley (1602) 4 Coke, 92b, 76 Eng.Reprint, 1074. 
Ames, Lectures on Legal History, 149. 


3 Street, Foundations of Legal Liability, 182. 
Morgan, The Study of Law, 77. 


' Q.26. Upon the facts stated in Question 20, might P maintain 
General Assumpsit against D? 


A. Yes. As stated in ‘the answer to Question 25, the popular ac- 
tion of Assumpsit underwent wide development between 1602 and 
1705. By virtue of the decision in Slade v. Morley (1602) 4 Coke, 
92b, 76 Eng.Reprint, 1074, it became concurrent with Debt on sim- 
ple contracts. The next step taken was the inclusion of implied 
agreements to pay the reasonable value of goods sold and services 
rendered, for which, as stated in the answer to Question 20 there 
was no recovery in Debt according to the English decisions. The 
early Assumpsit cases stated the law implied a promise to pay the 
reasonable value of services rendered or goods sold where a rea-. 
sonable expectation existed. Assumpsit in this type of case was 
called General or Indebitatus Assumpsit and there were developed 
the various common counts, indebitatus assumpsit, quantum mer- 
uit, quantum valebat, money had and received, etc. The common 
count employed for the reasonable value of goods sold was called 
quantum valebat. The pleading for plaintiff was simple and con- 
tained an allegation of the promise to pay which was not required 
to be proved. When the action was for damages for breach of an 
express promise, it was called Special Assumpsit. 

Hayward v. Davenport (1697) Comberbach 426, 90 Eng.Reprint, 569. 
Shearer v. Jewett (1832) 14 Pick.(Mass.) 282. 

3 Street, Foundations of Legal Liability, 185. 

Morgan, The Study of Law, 80. 

Shipman on Common Law Pleading (Ballantine’s Ed.) 153. 


Chitty on Pleading (16th Am.Ed.) 447. 
Note, Common counts, 21 Cal.Law Rev. 396 (1933). 


Q.27. P and D were contractors engaged in building houses in 
the same vicinity. Materials for the houses were piled in close 
proximity. D ran short of shingles he needed to complete his 
job. In P’s absence and without his consent, D took forty bundles 
of shingles belonging to P and used the same to fulfill his agree- 
ment with %, for whom he was building a house. D denied he 
used the shingles and refused to pay for them. May P maintain 
General Assumpsit against D? 
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A. Yes. General Assumpsit finally became the appropriate rem- 
edy to recover for breach of quasi contractual obligations. This. 
was the final stage in its development. There was no true con- 
tract here either express or implied in fact to pay for the shingles 
but on the contrary a conversion, a wrongful misappropriation 
of the property of another. The courts held the plaintiff in cases 
like this might “waive the tort” and sue on the theory of an im- 
plied contract, implied in law, to pay the reasonable value of his 
ill-gotten gains. The theory of liability may involve a different 
measure of damages. By the use of General Assumpsit there de- 
veloped a large body of substantive law known now as quasi con- 
tracts where, broadly speaking, recovery is allowed against one 
who has unjustly enriched himself by benefits obtained at the ex- 
pense of the plaintiff. This body of law originally included rather 
simple situations but today it includes some much more compli- 
cated and the end of its growth has not yet been reached. 

Lamine vy. Darrell (1705) 2 Ld.Raym. 1216, 92 Eng.Reprint, 303. 

Toledo, W. & W. Ry. Co. v. Chew (1873) 67 Ill. 378. 

Felder v. Reeth (C.C.A.) 34 F.(2d) 744, 97 A.L.R. 244, 250, note, Waiver of 
tort and recovery in assumpsit for conversion. 

Note, 11 Minn.Law Rev. 532. 

3 Street, Foundations of Legal Liability, 196. 

Martin on Civil Procedure, 52. 

Maitland, Equity and the Forms of Action, 264. 

Patterson, “The Scope of Restitution and Unjust Enrichment,” 1 Mo.Law 
Rev. 223 (1936). 


Glenn, Quasi Contractual Remedies for Fraud in Sales,” 22 Va.Law Rev. 859 
(1986). 


Q. 28. P sued D in General Assumpsit for $150 which he alleged 
was the reasonable value of work and labor performed by him at 
D’s special instance and request. At the trial the evidence showed 
that there was an express written agreement between the parties 
by which P agreed to paint D’s house and D agreed to pay P $150 
and that P, in a good and workmanlike manner, had performed and 
painted the house as agreed. Should P recover? i 


A. Yes. While a distinction between Special Assumpsit and Gen- 
eral Assumpsit finally was made, as stated in the answer to Ques- - 
tion 26, the decisions are clear that in cases where the express 
contract has been fully performed by one party and nothing re- 
mains but the payment of the sum agreed to be paid by the other 
that General Assumpsit will lie. The plaintiff in this situation 
might employ either Special Assumpsit or General Assumpsit, al- 
leging if he szlected the former an express contract and a prom- 
ise to pay an agreed sum and alleging if he chose the latter action 
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an agreement to pay a reasonable sum for work and labor per- 
formed. ' 
Peltier v. Sewall (1834) 12 Wend.(N.Y.) 386. 


Londregon y. Crowley (1838) 12 Conn. 558. 
Shipman on Common J.aw Pleading (Ballantine’s Hd.) 155. 


SECTION 2.—PLEADING 
(a) Declaration 


Q. 29. P sued D in Trespass alleging in his declaration that D 
took a certain book “from the person of” the said P. D filed the 
general issue, Not Guilty, and upon a trial the verdict was for P. 
D filed a motion in arrest of judgment. What ruling? 


A. The motion should be sustained. The declaration was lack- 
ing in substance and had a general demurrer been interposed it 
should have been sustained. In Trespass the pleader was required 
to allege, when the action was for injury to property, real or per- 
sonal, the right of the plaintiff and the wrongful act of the defend. 
ant in order to state a case. It Was sufficient to allege that the 
property was the property of the plaintiff or that it was in the pos- 
session of the plaintiff but not sufficient to allege, as was done 
in the case supposed, that the property was taken from the person 
of the plaintiff. It cannot be known from the allegation which 
was made whether the pleader should succeed if he proves what he 
had in mind. A servant has not possession of his master’s prop- 
erty and evidence of taking it from his person would not sustain a 
recovery by him. 

The motion in arrest of judgment was a device known to the 
common law -to prevent the entry of a judgment on a declaration 
which liberally construed, after a trial on the merits, did not, in 
substance, state a cause of action. 

Burser y. Martin (1605) Croke 46, 79 Eng.Reprint, 38. 
Rocker v. Perkins (1888) 6 Mackey (17 D.C.) 379. 


Shipman on Common Law Pleading (Ballantine’s Hd.) 209. 
1 Chitty on Pleading (16th Am.Ed.) 496. 


Q. 30. P sued D in Special Assumpsit alleging in his declaration 
that, for his promise and agreement to deliver to D a horse and 
wagon, D promised to deliver to him a cow and pay him the sum 
of $25.00. He alleged performance on his part, a breach on D’s 
part and damages. D’s plea was Non-Assumpsit. On the trial the 
testimony of P’s witnesses was that the agreement made was that P 
should deliver to D the horse and wagon and a set of harness for 
the cow and $25.00. Should P be nonsuited? 
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A. Yes. While the declaration filed was good in substance and 
in form, the proof did not support it. There was a variance be- 
tween the pleading and the proof that prevented a recovery by P. 
All the consideration furnished by P for D’s promise should have 
been alleged and proved. The rule requiring the contract to be 
proved as alleged resulted in the use of several counts in a declara- 
tion in Assumpsit to meet variations in the proof. The ruling as 
to variance was otherwise in cases where the plaintiff failed to al- 
lege all the consideration of the defendant. 

Lansing v. M’Killip (1805) 3 Caines (N.Y.) 286. 

Miles v. Sheward (1806) 8 East. 7, 103 Hng.Reprint, 246. 
Shipman on Common Law Pleading (Ballantine’s Ed.) 239. 
Stephen on Pleading (Heard’s Hd.) 84. 

Q. 31. P, an actor, sued D, a theatre owner, in Trespass on the 
Case for personal injury he received, he alleged, when he fell when 
descending certain steps in the theatre, which, he alleged, were, 
due to negligence of. D, insufficiently lighted to enable him, while 
descending them, to see where he was placing his feet. He al- 
leged that he was an actor, that he was employed by D to take part 
in plays produced in D’s theatre, and that “it was D’s duty to suf- 
ficiently light the building so that the steps might be seen and 
safely used by plaintiff.” D filed a general demurrer to P’s dec- 
laration. What ruling? 


A. The demurrer should be sustained. Though all the facts al- 
leged in the declaration are not set forth in the question, even in 
substance, it is assumed that the question states the allegations in 
the declaration relating to D’s duty, breach of which, it is claimed, 
resulted in P’s injuries. The allegations as to the duty of D to 
take precautions for P’s safety are not sufficient. The facts giving 
rise to D’s duty to P as to the steps must be pleaded. The dec- 
laration in Case was of a factual type, not made up of legal conclu- 
sions as was the declaration in some other actions, e. g., Trover. 
The declaration in Case was substantially like the complaint or 
petition in a Code Pleading state which requires that the operative 
facts be pleaded. An allegation that one has a duty to do some- 
thing is a legal conclusion of the pleader. From such an allega- 
tion neither the court nor opposing counsel can tell what facts the 
pleader expects to prove to show the existence of the duty to P 
for the breach of which he is bringing his action. 


Seymour v. Maddox (1851) 16 Q.B. 326, 117 Eng.Reprint, 904, 
Gautret v. Egerton (1867) 2 C.P. 371. 

Indermauer v. Dames (1866) 1 C.P. 274. 

Ayers v. City of Chicago (1884) 111 Ill. 406. 

Shipman on Common Law Pleading (Ballantine’s Ed.) 214, 

1 Chitty on Pleading (16th Am.Ed.) 501. 
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(b) Demurrer 


Q. 32. (a) P, the payee, sued D, the maker of a promissory note, 
bringing debt. D filed a general demurrer to the declaration. To 
support it he contended and showed that there had been a previous 
suit on the note in which P had secured a valid judgment against 
him. What ruling should be made? 

(b) What judgment should be entered? 


A. The demurrer should be overruled. The declaration stated 
facts sufficient to constitute a cause of action in Debt, which is 
all that is determined on general demurrer. It is not proper on 
demurrer to bring in evidence to show that no cause of action ex- 
ists or that a valid defense exists. A demurrer to a declaration 
asserts that is not sufficient in law for the plaintiff to maintain 
an action against the defendant and hence he is not bound by law 
to answer the same. The effect of the demurrer is to refer to the 
court a question of law, viz., the sufficiency in law of the pleading 
to which it is interposed. The declaration here was sufficient in 
law and if sustained by evidence would have entitled P to a judg- 
ment against D. 

(b) Here the judgment would be a final one in favor of P against 
D, if leave to answer is not obtained by D. The facts well plead- 
ed were admitted. Also the amount alleged to be due was ad- 
mitted as it was a liquidated sum, so called; otherwise where 
damages or an unliquidated sum is demanded, e. g., $1,000 for per- 
sonal injuries sustained where the action is Trespass or Case. In 
this instance the facts imposing liability are admitted but the dam- 
ages must be determined upon proof. The judgment on a demur- 
rer is a final one for defendant where it is sustained to plaintiff’s 
declaration and leave to amend is not given to plaintiff. 

Langton v. Gardner (1596) Cro.Hliz. 460, 78 Eng.Reprint, 713. 
Fay v- Boston & Worcester St. Ry. Co. (1907) 82 N.E. 7, 196 Mass. 329. 


Martin on Civil Procedure, 236. 
Stephen on Pleading (Heard’s Hd.) 194, 201. 


Q. 33. (a) P Co. sued D in Special Assumpsit for the recovery 
of certain installments due upon shares of the capital stock of P 
Co. subscribed for by D. D filed two pleas (1) Non-Assumpsit and 
(2) No Such Corporation. P Co. filed a replication to the second 
plea setting forth the acts incorporating P Co. D interposed a 
general demurrer to P’s replication, The declaration was bad in 
substance. The plea and replication were good in substance. (a) 
What ruling? (b) Suppose the only defect in the declaration was 
one of form? 5; 
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A. (a) The demurrer to the declaration should be sustained. A 
demurrer “searches” the entire pleadings (i. e., the court reviews 
the entire record), and it will be sustained as if it had been inter- 
posed to the first pleading, of plaintiff or defendant, that is defec- 
tive in substance. Here the declaration was bad in substance, e. g., 
it did not allege a breach of the promise and no judgment for P Co. 
should be given against D upon a declaration that did not state a 
cause of action. The rule that the demurrer searches the pleadings 
for the first error in substance is not without some reasonable basis. 
When a demurrer is filed to a plea in abatement, the pleadings are 
not searched for errors in substance as the plea only has for its 
object the determination that the plaintiff’s remedy be delayed. 

(b) While the demurrer searches the pleadings for errors in sub- 
stance, it does not do so for defects in form. Defects in form are’ 
waived unless they are made the subject of special demurrer, point- 
ing out the defect, promptly interposed to the pleading that con- 
tains the defect. Hence in this case the defect in form in the dec- 
laration was waived when the pleas were filed by D. If he desired 
to complain of a defect in form in the declaration, he should have 
filed promptly a special demurrer. 

Piggotts Case (1598) 5 Coke 29a, 77 Eng.Reprint, 95. 

Auburn & Owasco Canal Co. v. Leitch (1847) 4 Denio (N.Y.) 65. 
Chitty on Pleading (16th Am.Ed.) 840. 

Martin on Civil Procedure, 199. 


Shipman on Common Law Pleading (Ballantine’s Ed.) 284. 
21 R.C.L. 530. 


(c) General Traverse or General Issue 


Q. 34. P sued D in Trespass for assault and battery. D’s plea 
was Not Guilty. At the trial D, in the establishment of a defense, 
offered evidence that he was the captain of a ship, that P was a 
member of the crew and that the assault in question was moderate 
punishment inflicted by him upon P for disobedience to a proper 
order. P objected to the introduction of the evidence. The evi- 
dence was admitted and a verdict and judgment were given D. 
P brings a writ of error. What ruling? 


A. The judgment should be reversed. The general issue in Tres- 
pass was Not Guilty. Under it the defendant might prove that he 
did not do the act charged in the declaration and that plaintiff, 
when Trespass to property is involved, did not have the legal right 
required to maintain the action. He could not prove facts which 
showed he did the act but was justified legally in doing it. For 
each of the common-law actions there was a general issue. A dis- 
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cussion of the scope of the general issue in each action is not per- 
tinent to this answer. In this answer it is sufficient to say that 
in some actions the general issue was broad, i. e., evidence of 
nearly anything that constituted a legal aoe was admissible, 
e. g., Debt, but in other actions, e. g., “Trespass, Covenant, it was 
narrow. When common law pleading underwent some reform iti 
1834 the general-issue in most of the actions was narrowed by the 
so-called Hilary rules. The scope of it was narrowed even in Tres- 
pass so that only the issue whether the defendant did the act was 
raised by the plea of “Not Guilty.” 


Watson vy. Christie, 2 Bos. & Pull. 224, 126 Eng.Reprint, 1248. 
Martin, Civil Procedure, 224. 


Q. 35. Assume in Question 31 that the declaration sufficiently 
alleged the duty and the breach and consequent injury and that 
D filed a plea of not guilty. May D show in defense (a) that he 
had settled with P for $500 and secured a release, and (b) that 
the injuries received by P were caused by his own negligence di- 
rectly contributing thereto? 


A. Yes. The scope of the general traverse which is Not Guilty 
in Case is wide and where the grounds of the action is negligence 
the defendant under the general issue may prove release, contribu- 
tory negligence or any defense legally available to him except the 
Statute of Limitations. Evidence to refute the charge in the dec- 
laration was admissible under Not Guilty and also evidence which 
established its discharge, justification or excuse. When Case was 
brought for defamation, the defendant could not introduce evi- 
dence to establish the truth of the words under the general traverse 
but he was required to specially plead this defense. The Hilary 
rules (1834) narrowed the scope of the géneral traverse in Case, 
by providing that only the breach of duty and wrongful act alleged 
in the declaration are denied by it. 

Martin on Civil Procedure, 225. 

Shipman on Common Law Pleading (Ballantine’s Ed.) 312, 
1 Chitty on Pleading (16th Am.Ed.) 638. 

Wiggins Ferry Co. v. Blakeman, 54 Ill. 201. 


Chicago v. Babcock, 32 N.BE. 271, 142 Ill. 358. 
Note, Nature of plea of contributory negligence, 21 Cal.Law Rev. 367 (1933). 


(d) Affirmative Pleas in Bar 


Q. 36. Refer to Question 34 and state how D should plead to 
make his defense that he chastized P to maintain discipline on the 
ship. 
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A. He should plead in confession aoe avoidance. In substance 
this plea consists of two parts, (a) the confession and (b) the mat- 
ter in avoidance. The confession is an express or implied ad- 
mission, for the purpose of the plea, of the averment to be avoided. 
This was called giving color. It admitted an apparent right in the 
plaintiff. It was customary to do this by using the phrase the sup- 
posed cause of action or the alleged or supposed promise or wrong. 
The second part of the plea was a statement of the facts that con- 
stituted the avoidance or discharge, as the case might be. Here 
the plea (defense) is one in confession and avoidance. 


Wise y. Hadsell (1840) 11 Adol.Ellis 816, 113 Eng.Reprint, 624, 
Conger v. Johnston (1846) 2 Denio (N.Y.) 96. 

Martin on Civil Procedure, 247. 

Stephen on Pleading (Heard’s Ed.) 198. 

Shipman on Common Law Pleading (Ballantine’s Ed.) 348. 


(e) Specific and Special Traverses 


Q. 37. P sued D in Trespass q. c. f. for entering his house. D’s 
plea was one in confession and avoidance, viz., that he entered by 
the license of P’s daughter. | P’s replication was a denial that D 
entered by the license of P’s daughter. D filed a special demurrer 
to the replication on the ground that it was uncertain and that it 
did not deny the-license. What ruling? 


A. The demurrer should be sustained. .P attempted here to em- 
ploy a specific or common traverse to meet D’s affirmative plea in 
bar. The specific traverse was a negative pleading which might 
be employed by either plaintiff or defendant to produce an issue 
of fact determinative of the case. It denied the opposing allega- 
tion in the manner and form in which it was made. A defendant 
might employ such a traverse when his defense was negative and 
an essential allegation of the declaration was not put in issue by 
the general traverse; so also the plaintiff might use it when he de- 
sired to deny an essential allegation in a defendant’s plea. When 
the common traverse was employed it contradicted the opponent’s 
allegation in the terms of the allegation. It must be a denial of a 
single material allegation. It tendered an issue. 

P’s traverse was ambiguous and indefinite. It could not be told 
whether P denied that D entered or whether he denied that a li- 
cense to enter was given. It contains a “negative pregnant,” a 
form of negative expression which permits an affirmative inference 
or construction. It may imply an admission of a license but it does 
not expressly admit it. It may mean a license was given but D 
did not enter by the license. A doubt exists whether P intends 
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to deny the license or intends to deny D entered by the license. 
It also would be true if D did not enter at all, which is a denial of 
the fact both parties previously had admitted. The traverse was 
not “certain to a common intent.” P should have denied the license 
alleged by D in his plea. This is probably what he had in mind. 

In a few code states the absurd overparticularity in denials called 
for by the common-law rules is regarded as inconsistent with the 
liberal spirit of modern procedure. Note, 3 Idaho Law J. 245, 254 
(1933); 


Myn v. Cole (1606) Cro.Jac. 88, 79 Eng.Reprint, 87. 

Jones y. Jones (1847).16 M. & W. 699, 153 Eng.Reprint, 1371. 
Stephen on Pleading (Heard’s Ed.) 380. 
Shipman on Common Law Pleading (Ballantine’s Ed.) 442. 


Q. 38. P sued D in Special Assumpsit on an insurance policy. He 
alleged that D insured his “house, furniture, wearing apparel and 
carriages” against loss by fire in the sum of $5,000. He alleged all 
of the property insured was destroyed by fire, a total loss, damages 
of $5,000, a refusal to pay etc. D denied that “the house, furniture, 
wearing apparel and carriages were totally destroyed by fire” as 
in the declaration alleged. P filed a special demurrer. What rul- 
ing? 


A. The demurrer should be sustained. Here D attempted to 
employ a common or specific traverse to P’s declaration. It was 
too broad or liberal. The common or specific traverse to a dec- 
laration was a denial of an allegation without which the plaintiff 
would have no cause of action. It was bad if it was either too large 
or too narrow, or if it denied an immaterial allegation or an allega- 
tion of law. Here D was liable under the contract for any loss 
sustained by fire, total or partial, of any or all of the property in- 
sured against injury by fire, up to the sum of $5,000. D would 
have had no defense though he succeed in proving that while the 
other property was destroyed or injured the carriages were not 
injured by the fire. If he meant to deny any loss, he should have 
phrased his denial in the disjunctive form, “or,” not “and,” the con- 
junctive. 


Goram v. Sweeting (1661) 2 Saunders, 205. 

Stephen on Pitading (Heard’s Ed.) 244. 

Martin on Civil Procedure, 246. 

Shipman on Common Law Pleading (Ballantine’s Ed.) 438, 


(f) Pleas in Abatement 


Q. 39. P, an indorsee, sued D, the maker, in Special Assumpsit 
on a promissory note. D pleaded the general traverse—Non-As- 
BaA.PRoB:LAw (2p Hp.) 
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sumpsit. He offered evidence at the trial that prior to the institu- 
tion of the suit P had sued him on the note in another county in the 
same state and that the suit was then pending. The evidence was 
excluded. D appealed from the judgment for P. What ruling? 


A. If the only error assigned was the exclusion of this testi- 
mony, the judgment should be affirmed. To make the defense of 
another action pending, D should have interposed a plea in abate- 
ment. Pleas that a defendant may file are divided into two class- 
es, viz., pleas in bar and pleas in abatement. The latter, if sus- 
tained, temporarily defeat the plaintiff, delay recovery only, while 
the former, if sustained, prevent the plaintiff from succeeding if 
he brings another action for the same alleged wrong. It was nec- 
essary for the defendant, if he desired to insist upon facts which 
only abated the action, promptly to interpose his plea in abate- 
ment. The plea must be filed before pleading to the merits. It 
is too late to plead in abatement after pleading to the merits. 

While the plea of Non-Assumpsit was broad enough to admit al- 
most any defense that went to the merits, it was not proper under 
non-assumpsit (a plea in bar), or any other general traverse, to 
prove facts that only operated to abate or postpone the plaintiff’s 
suit. 

Morton v. Sweetser (1866) 12 Allen (94 Mass.) 184. 
Shipman, Common Law Pleading (3d Hd.) 382, 388. 

Q. 40. P sued D in Debt on a written agreement to pay $5,000 
for a note sold by P to him so he alleged. D filed a plea in which 
he alleged that the debt, mentioned in P’s declaration, was owed 
by him jointly with other persons and not by him alone. The plea 
concluded with a prayer that the writ be quashed. P demurred to 
the plea. What ruling? 


A. The demurrer should be sustained. It was sometimes dif- 
ficult to determine whether the matter contained in a plea was 
pleaded in bar or abatement and as to some facts the defendant 
had a choice. The character of the plea depended upon the na- 
ture of the judgment prayed for in the conclusion. Here the con- 
clusion of the plea definitely showed the matter was pleaded in 
abatement. Was the plea sufficient? No. D attempted to make 
a plea in abatement based upon the contention that the action 
should not proceed against him alone. It was, however, defective 
because it did not state the names of the other persons jointly ob- 
ligated for the alleged debt of $5,000. The general rule was that 
a plea in abatement should give the plaintiff a better writ, inform 
him how to remedy the defect the defendant insisted upon. This 
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rule furthers the common-law policy of discouraging dilatory pleas, 
pleas which did. not contain a defense to the merits. It was some- 
times not possible to give the plaintiff a better writ, and when this 
was the case, of course, the plea was not objectionable for this 
reason. No such impossibility exists here. 


Prunty v. Mitchell, 76 Va. 169 (1882). 

Martin on Civil Procedure, 205. 

Shipman on Common Law Pleading (Ballantine’s Ed.) 388, 395. 
Stephen on Pleading (Heard’s Hd.) 430-433. 


(g) Replication 


Q. 41. P sued D in Covenant for breach of an agreement to re- 
ceive and pay for 100 bags of wheat containing 3 bushels each, at 
$3.00 per bag. The wheat, it was alleged, was to be delivered by 
P to D on January 1st and placed in D’s warehouse, at which 
time and place the price was to be paid. P alleged performance 
on his part, breach by D, damages, etc., and prayed for judgment. 
D filed a specific traverse in which he denied that P had perform- 
ed, as in the declaration alleged. P filed a replication in which 
he alleged that D had willfully locked the warehouse and thus 
had prevented him (P) from placing the wheat therein and that 
he had placed it on the ground nearby, after D, though requested, 
had refused to unlock the warehouse and permit him to place the 
wheat in the same. D filed a special demurrer. What ruling? 


A. The demurrer should be sustained. There was a departure 
in the replication. The declaration alleged performance, i. e., 
that the wheat was delivered at the time and place alleged, while 
the replication set forth facts that excused P from placing the bags 
in the warehouse. The replication is a pleading that plaintiff must 
file to meet new matter pleaded by a defendant. It may consist of 
a traverse or matter in confession and avoidance. It may not be 
. employed to amend the declaration or introduce a new cause of 
action. It was used to answer a plea of the defendant so as to 
bring about an issue of fact upon which the case could be decid- 
ed. Departure in the pleading was condemned in the common-law 
system. The objection was that the record would be “spun into 
endless prolixity” if departure were permitted. While departure 
more often occurred in the rejoinder and later pleadings, it also 
might occur in the replication which was the case here. A replica- 
tion that embodied a departure was subject to demurrer. 


Potts v. Point Pleasant Land Co. (1885) 2 A. 242, 47 N.J.Law, 47& 
Chitty on Pleading (16th Am.Ed.) 810. 

Gould on Pleading (3d Ed.) 455, 457. 

Shipman on Common Law Pleading (Ballantine’s Hd.) 376. 
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Q. 42. Trespass on the case by P against D for maliciously and 
without probable cause suing out a commission of bankruptcy 
against P. D’s plea in confession and avoidance was that P was a 
trader, owed D a debt, wherefore he properly sued out the commis- 
sion. P replied that D of his own wrong and without the excuses 
in his plea committed the wrongs alleged in the declaration. D 
. filed a special demurrer. What ruling? 


A. The demurrer should be overruled. The replication here 
was what is known as replication de ijuria. In substance it was 
a general traverse of all the allegations of the plea. While, after 
the Statute of 4 Ann 16 (1705), a defendant, with permission of 
the court, might file several pleas, a plaintiff might not, in the com- 
mon-law system, file several replications; nor could the replica- 
tion contain two or more replies to the same plea. The effect of 
this rule was to narrow the issues of fact which no doubt was 
thought to be desirable because of the common law method of trial, 
viz., trial by jury. Where the replication was a denial of the new 
matter in the plea, ordinarily, the rule was that it should deny a 
single material allegation in the plea. When, however, the matter 
set forth in the plea constituted an entire proposition in excuse a 
replication denying all the facts that constituted the excuse was per- 
missible. Duplicity in this'situation was permitted. The replica- 
tion de injuria filed here does not offend against important limita- 
tions put upon it on Crogates Case (1609) 8 Coke, 66, 77 Eng.Re- 
print, 574, which made it improper, when the excuse alleged was 
founded on a matter of record or was founded on authority from 
the plaintiff or on a title to or interest in land. 

O’Brien v. Saxon (1824) 2 Barn & C. 908, 107 Eng.Reprint, 619, 
Murden v. Russell (1915) 93 A. 379, 5 Boyce, 362. 
Martin on Civil Procedure, 230. 


Chitty on Pleading (16th Am.Ed.) 7387, 750, 752. 
Shipman on Common Law Pleading (Ballantine’s Hd.) 367. 


PLEADING UNDER MODERN CODES 
OF PROCEDURE 


By THOMAS E. ATKINSON 
Professor, University of Missourt School of Law 
Section 
1. The Real Party in Interest, p. 870. 
2. Joinder of Parties and Joinder and Splitting of Causes of Action, p. 
871. 
The One Form of Civil Action, p. 878. 
Statement of Cause of Action and Defense, p. 882 
Counterclaim, p. 886. , 


Wp 


SECTION 1.—THE REAL PARTY IN INTEREST 


Q.1. P, being indebted to B, conveyed certain improved realty 
to T as trustee for the purpose of managing the property and pay- 
ing the indebtedness to B out of the income thereof. D wrong- 
fully went into possession of the property. Can P and B join as 
plaintiffs and recover possession of the land from D? 


A. Clearly not. Although P and B together have the total 
beneficial ownership of the property, their interests do not make 
them the “real parties in interest.”” The one who will gain or lose as 
the result of an action is not necessarily the real party in interest. 
The code provision that the real party in interest must bring the 
action was not intended to alter the substantive law as to what 
parties have a right of action. Here an active trust was created 
and the legal title was vested in T by the transaction. T is the 
only one who may bring suit for injuries to, or interferences with, 
this realty. As before the Code, unless T refuses to sue D and so 
preserve the trust property, he is the only one who as real party 
in interest may recover the land by action. P and B may probably 
terminate the trust by giving formal notice to T, but until they do 
so they cannot be regarded as real parties in interest in an action to 
oust D from possession. 

Koch v. Story, 107 P. 1093, 47 Colo. 335. 
Richardson v. Means, 22 Mo. 495. 
Clark and Hutchins, “The Real Party in Interest,” 34 Yale Law J. 259. 

Q. 2. P’s complaint, filed August 1, 1935, alleges facts showing 
that D became indebted to X for merchandise sold and that on 
July 15, 1935, X assigned the claim to P. D’s answer alleged: (1) 
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That the assignment by X to P was’for collection purposes only, 
and that X, and not P,. was the real party in interest; (2) that 
on July 25, 1935, D paid the full amount of the said indebtedness 
to X. Is this answer good against demurrer? 


A. The solution will depend upon whether the phraseology of 
D’s answer is such that both allegations together are stated as a 
single defense, or on the other hand whether each numbered part 
is intended as a complete defense by itself. Viewed as a separate 
defense, the first allegation is not sufficient by the prevailing view. 
The codes provide that an action must be prosecuted by the real 
party in interest. Though some decisions, particularly the earlier 
ones, held that real party in interest meant the one beneficially 
interested, most cases hold that any one who may discharge the 
defendant of liability is a real party in interest in the cause. 

One to whom an obligation is assigned for collection can cer- 
tainly give an effective discharge. D should not be permitted to 
object to the capacity of P’ when payment of the judgment will 
absolve D of the entire indebtedness. Hence the facts alleged in 
(1) fail to show that P was not a real party in interest. Nor does 
the second allegation taken alone constitute a good defense. It is 
not alleged that the payment was made to X before notice to D 
of the assignment. Most codes provide that an action by an as- 
signee is without prejudice to any set-off or other defense exist- 
ing at the time of, or before notice of, assignment. Even in ab- 
sence of this provision the courts would undoubtedly hold that 
payment to the assignor would be no defense unless made before 
D had knowledge of the assignment. However, the two allega- 
tions considered together do constitute a defense. Even though 
the assignee for collection is a real party in interest, the assignor 
is also as he has the power to discharge the obligation. In other 
words, there are two real parties in interest and the combined al- 
legations state a discharge from one of them (X) and hence to- 
gether they state a good defense. 


Smith v. Bayer, 79 P. 497, 46 Or. 143, 114 Am.St.Rep. 858. 

Stewart v. Price, 67 P. 553, 64 Kan. 191, 64 L.R.A. 581. 

St. Louis Nat. Bank y. Gay, 35 P. 876, 101 Cal. 286. 

Petters & Co. v. School Dist. No. 5, Albany County, 260 P. 678, 263 P. 105, 


387 Wyo. 237. 


SECTION 2.—JOINDER OF PARTIES AND JOINDER AND 
SPLITTING OF CAUSES OF ACTION 


Q.3. D maintained a large rock crusher, which emitted stone 
dust in large quantities to the injury of land of adjoining property 
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owners. Thirty-five truck gardeners owning separate small farins 
in the vicinity come to you and desire, to unite and have the 
nuisance abated and recover damages for injuries to their property. 
Discuss the possibility of proceeding with the desired action. 


A. This problem involves matters of joinder both of parties and 
of causes of action, related questions in cases of this nature. If 
the action had been brought simply for injunctive relief, the courts 
would consider that there is one cause of action, in which the parties, 
while not united in interest, are all interested in the subject of the 
action (the unlawful operation of the defendant’s crusher) and in 
the relief demanded (the abatement of the nuisance). We would 
have then a single cause of action where there is permissive join- 
der of plaintiffs. 

If the action were brought for damages alone, most courts would 
say that there are thirty-five causes of action, one for each land- 
owner whose property has been injured. While all causes of 
action arise out of the same transaction or transactions connect- 
ed with the same subject of the action, joinder of causes wculd 
not be permitted because of the code provision that all causes 
of action must affect all the parties. The same result may be reached 
by looking to the code provision for permissive joinder of par- 
ties. While the parties may be all interested in the subject of the 
action they are not interested in the relief demanded, as each is 
only interested in his own damages. 

If both damages and abatement were sought, there would be 
a misjoinder because all the parties would be interested only in 
the latter relief. The permissive joinder clause of the codes might 
be regarded as satisfied by construing the conjunction “and” 
' between “interested in the subject of the action” and “in the relief 
demanded” to mean “or.” Even if the party joinder objection 
was ‘avoided, one would be confronted with the rule requiring 
all causes joined to affect all the parties. A liberal court might re- 
gard the injury to all the lands as a single cause of action and 
thus avoid the difficulty. In ‘most jurisdictions the inclusion of 
the damage claims of all the parties would be regarded as violat- 
ing either the provision for joinder of parties or of causes of ac- 
tion or both, 

Under the most modern provisions for joinder adopted in Eng- 
land, New York and a few other jurisdictions, a person may be 
joined in whom any right to relief arising out of the same transac- 
tion or series of transactions whether jointly, severally or in the 
alternative if common questions of law and fact are involved. It 
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has been held that such legislation permits the joinder under facts 
similar to the problem at hand. This beneficial result has been 
reached in a few cases even under the usual code provisions. 

King v. American Rock Crusher, 240 P. 394, 119 Kan. 618. 

Younkin v. Milwaukee Light, Heat & Traction Co., 87 N.W. 861, 112 Wis. 

15. 
Taylor v. Brown, 110 N.E. 739, 92 Ohio St. 287. 
Grover y. Marott, 186 N.B. 81, 192 Ind. 552. 


Akely v. Kinnicutt, 144 N.E. 682, 238 N.Y. 466. 
Note, 32 Yale Law J. 384, Joinder of actions and of parties. 


Q.4. Would a class or representative suit be permitted under 
the facts of the preceding problem? 


A. The code provides that when the question is one of common 
or general interest of many persons; or where the parties are 
very numerous; and it may be impractical to bring them before 
the court, one or more may sue or defend for all. It has been 
suggested that there are two classes of situations for representative 
suits, viz., (1) where the question is one of common interest of 
many persons, this designation referring to parties united in in- 
terest, or those who ordinarily must join; (2) where the parties 
are very numerous and are simply parties who may join. Some 
authorities contend that, as the code declares that parties united 
in interest must join, there can be no class suit in such cases. This 
narrow interpretation is unsound, for it is contrary to the old 
equity practice, from which the principle was borrowed. In ad- 
dition, this is the very situation where a representative suit is most 
needed; for if a person united in interest cannot be joined because 
he is out of the jurisdiction or is unborn, there will be no remedy 
available as an ordinary case cannot proceed without him. On 
this account there is every reason why “many” parties, in the 
case of those united in interest, should mean simply plural or more 
than one. 

It has been urged that there is no necessity for a class suit in 
case of parties who may join but are not required to do so because 
any of the parties may proceed alone. But if the parties are ex- 
tremely numerous, say 1,000, the courts should permit a represen- 
tative suit to prevent overcrowded calendars. In these cases, rep- 
resentative suits should be allowed only if the parties are “very 
numerous.” As has been pointed out in the last answer, the present 
case is not one of parties united in interest, so that the fact that 
there are plural parties would not justify the suit even if it were 
impossible to join one or more of them. The parties are not ex- 
tremely numerous and as they may proceed separately there is 
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no extreme hardship on either parties or the court in denying 
the class suit. 

While there should be no absolute rule against allowing a rep- 
resentative suit in cases where individual damages are involved, 
it is seldom permitted. In addition, most courts would not per- 
mit these thirty-five persons to join in an action where damages 
are sought and it would be anomalous to allow a representative 
suit where actual joinder, is not permitted. Even in a state allow- 
ing joinder of such damage claims, we might expect to find the 
representative suit denied here as the courts are opposed to adjudi- 
cating the rights of absent parties unless there is some urgent 
necessity therefor. 

George v. Benjamin, 76 N.W. 619,'100 Wis. 622, 69 Am.St.Rep. 963. 

Skinner v. Mitchell, 197 P. 569, 108 Kan. 861. 

Tobin y. Portland Mills, 68 P. 743, 1108, 41 Or. 269. 

Blume, “The ‘Common Questions’ Principle in the Code Provision for Rep- 
resentative Suits,” 30 Mich.Law Rev. 878. 


Wheaton, ‘“Represéntative Suits Involving Numerous Litigants,’ 19 Cornell 
Law Q. 399, 407, 4383. 


Q.5. In a suit against D and F, P alleged that D converted 
50 head of cattle belonging to P, and sold them to F. Demand and 
réfusal were alleged as to both defendants. D and F demur on the 
ground of “defect of parties.” 


A. The defendants’ objection is not properly raised in most 
jurisdictions. Most codes allow demurrer on the ground of “de- 
fect” of parties, but a defect is: generally held to mean a nonjoinder 
or absence of necessary parties and not a misjoinder or presence of 
superfluous parties. This position is justified, as the superfluous 
persons can be disregarded, while a nonjoinder would prevent de- 
termination of the entire controversy. A few courts have held that 
“defect of parties” includes misjoinder as well as nonjoinder and 
the codes of a few other specifically allowed demurrer for misjoin- 
der of parties appearing on the face of the pleadings. 

It is possible that defendants intended to raise the point of mis- 
joinder of causes of action on the ground that two causes are stated 
which involve different parties defendant. But the defendants did 
not demur on this ground. Moreover, even if the defendants had 
properly raised the objections of misjoinder of parties and causes 
of action, both should be overruled. Plaintiff should be permitted 
to treat the claims against both defendants as a single cause of 
action. While the latter are not technically joint tort-feasors, the 
original conversion by D might be regarded as inducement and 
the sale to F, in which both parties were concerned as actors, con- 
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sidered the conversion constituting the gist of the action. Prac- 
tically the same issues would concern both defendants. 

Regarding the action as primarily against either D or F, the 
other surely “claims an interest in the controversy adverse to the 
plaintiff,” which is the code test for permissive joinder of defend- 
ants. Most of the modern decisions so hold, provided that F had 
knowledge of P’s rights. While this fact is not alleged in this 
complaint, it is difficult to see why joinder cannot be had without 
it. A purchaser in good faith from a converter is equally liable 
as one who has guilty knowledge and the measure of damage is 
the same in both cases as it is when the action is brought against 
the original converter. It is true that some jurisdictions hold that 
a demand and refusal are necessary to charge a bona fide pur- 
chaser. But even if this fact is essential to charge F, though not 
to charge D, the difference is too insignificant to regard the 
matter as two separate causes of action for purposes of plead- 
ing and trial. (The student should discuss more fully the doc- 
trine that a cause of action is a group of operative facts of suffi- 
cient number and kind to be regarded as a unit for purposes of 
litigation.) 

Worth v. Knickerbocker Trust Co., 67 S.E. 590, 152 N.C. 242. 
Smith v. Briggs, 25 N.W. 558, 64. Wis. 497. 
Northern Finance Corporation y. Midwest Commercial Credit Co., 289 N.W. 


242, 59 S.D. 282, noted in 30 Mich.Law Rev. 1844. 
- Clark, ‘“‘The Code Cause of Action,” 33 Yale Law J. 817. 


Q.6. The first paragraph of the complaint set up a cause of ac- 
tion by P against D upon a promissory note, The second was a 
claim by P as the vendee against D for the specific performance 
of a land contract. The third was a suit upon an unsatisfied judg- 
ment against D and in favor of P for damages due to an assault. 
The last paragraph alleged a conversion of P’s horse of a value of 
$200 by D and concluded with an allegation that by reason there- 
of D became indebted to P in the sum of $200 but had neglected 
and refused to pay the same or any part thereof. D demurred for 
misjoinder of causes. 


A. There is nothing in the above statement to indicate that all 
of these causes arose out of the same transaction or transactions 
connected with the same subject of the action. It is scarcely con- 
ceivable that they could be. However, they can be joined because 
they all “arise out of contract express or implied,” one of the sev- 
eral classifications of actions which may be included in a single 
complaint according to the typical code. There is no question but 
that the first two may be classified as contract claims. The fact 
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that the second is equitable is no objection by specific provision 
of the code. Judgments have long been called contracts of record, 
regardless of the nature of the original cause of action; accord- 
ingly, the courts have held that suit on a money judgment is upon 
implied contract within the meaning of the code provision for 
joinder. The situation dealt with in the last paragraph is a prop- 
er one for waiver of tort and suit on implied contract according to 
most decisions, although in some jurisdictions there is an implied 
promise to pay only if D had sold the converted chattel in which 
case it is presumed that he received the purchase money for the 
use of P. The common counts may be used under the codes in the 
waiver of tort cases. No reason exists, except possibly a formal 
one, why such a pleading as the fourth paragraph, which gives 
more notice than the common counts and indicates a waiver of 
the tort, may not be considered a cause in implied contract. It 
follows that all causes of action are in contract, so that there is 
no misjoinder and the demurrer should be overruled. 

The fact that these dissimilar and unconnected claims may be 
joined goes a long ways toward showing the reasonableness of the 
provision of a few codes to the effect that any causes involving. 
identical parties may be joined in the complaint, subject, in the 
individual case, to severance for trial purposes if pee con- 
venience demands, 

Hawk vy. Thorn, 54 Barb.(N.Y.) 164. 
Childs v. Harris Mfg. Co., 32 N.W. 43, 68 Wis. 231. 


Sunderland, ‘‘Joinder of Actions,” 18 Mich.Law Rev. 571 
Note, Waiver of tort, 11 Minn.Law Rev. 532. 


Q.7. P wishes to sue D for burning P’s barn and the contents 
thereof. The barn was located in White County and D lives in 
Green County. The venue statute provides that actions for the 
injury to realty shall be brought in the county in which the land 
is situated and actions for injuries to personalty in the county 
where the defendant resides. Discuss the possibility of bringing 
an action for the entire injury in a single suit. 


A. Under the Pomeroy definition of a cause of action there 
would be two causes of action here for the reason that D’s 
wrongful act, though single, infringes upon two different primary 
rights of P, viz., to his realty and to his personalty. With this con- 
cept of cause of action there would have to be separate suits 
brought in the different counties. Though these causes of action 
clearly arise out of the same transaction, the codes provide that 
they cannot be joined if they cannot be tried in the same court. 


\ 
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It is interesting to notice that the complaints in the two actions 
would be identical, except those allegations going to the elements 
of damages. With the latter exception, the issues in the two cases 
would be the same and the matters determined in the first case to 
be tried would be res judicata in the second. 

A more work-a-day concept of cause of action is that of a group 
of facts sufficiently related to be treated as a unit for the purpose 
of litigation. Under this broad definition it is sound to regard the 
entire matter in the present problem as a single cause of ac- 
tion. With so many common matters of fact and law relating to 
destruction of both species of property there is no common sense 
reason why there should be two causes of action, two suits and 
two trials. The venue difficulty may be surmounted by consider- 
ing that the action is primarily for trespass to lands and the injury 
to the chattels is a mere matter of aggravation. On this basis 
there would be a single cause of action, to be sued on in White 
County. 


Wilson v. Louisville & N. R. Co. (Ky.) 112 8.W. 585. 
Rosen v. Kroger Grocery & Baking Co. (Mo.App.) 5 S.W.(2d) 649. 
Note by Professor E. W. Hinton, 21 Ill.Law Rev. 736. 


Q. 8. P, who carried an accident insurance policy with D, was 
injured. The policy required D to pay P $200 per month as long 
as D was totally disabled. For 6 months, D paid P the stipulated 
monthly sum, but refused to make the payment due on October 1, 
1935, claiming that P was no longer totally disabled. On October 
10, P sued for $200, the October 1 payment, and recovered judgment 
on November 20, 1935. On December 10, P sued for $200, the 
November 1 payment, and defendant pleaded that the judgment 
of November 20 was res judicata to P’s present claim. Demurrer 
to answer sustained and judgment rendered for plaintiff on De- 
cember 20. On December 28, P sued for $200, the December 
1 payment. Answer that the judgment of December 20 was a bar 
to plaintiff’s present suit. Demurrer to answer overruled. Dis- 


cuss the court’s rulings. 


A. The rulings were correct. The problem involves the ques- 
tion as to whether P has split his cause of action. The law re- 
gards it as undesirable that a defendant and the court should 
be vexed twice with regard to a single cause. As a general rule 
a plaintiff can only recover once for the breach of a single contract 
and his entire cause of action is merged in the first judgment ob- 
tained thereon. However, in the case of installment contracts the 
promisee is entitled to sue for each installment as it becomes due, 
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subject to the qualification that he must sue for all installments 
which are due at the time of the commencement of the action or be 
deemed to have waived the remainder of the installments then due. 
Stated in other words, the promisee’s cause of action at any 
given moment on such a contract is the total amount then due: 
thereon and if suit is brought for less, judgment therein is a bar 
to a later action for the remainder of that cause. In this case P 
was perfectly correct in suing on October 10, for the $200 due on 
October 1, and he did not preclude himself from suing thereafter 
for later installments. But at the time of the commencement of 
the second action, December 10, $400 was due and suit was brought 
for only $200. The effect of the second judgment was to merge 
both November and December installments in the judgment so 
chat plaintiff could not thereafter recover the payment due on De- 
cember l. 


Burritt v. Belfy, 47 Conn. 323, 36 Am.Rep. 79. 

Hare v. Winfree, 229 P. 16, 181 Wash. 138, 42 A.L.R. 126, noted, 34 Yale Law 
J. 677. g 

Cf. Pakas y. Hollingshead, 77 N.B. 40, 184 N.Y. 211, 3 L.R.A.(N.S.) 1042, 
112 Am.St.Rep. 601, 6 Ann.Cas. 60. 

ab te vy. Johnston, 230 P. 480, 104 Okl. 17, noted in 88 Harv.Law Rev. 


SECTION 3.—THE ONE FORM OF CIVIL ACTION 


Q.9. P’s complaint against D alleged that in consideration of 
the purchase by P from D of an automobile, the latter represented 
that the car was free from hidden defects and in good running con- 
dition; that P relied upon these representations in making the 
purchase and believed them to be true, but that they were false 
and known to be such by D who made them with intent to deceive 
P, to P’s damage, etc. P caused D to be civilly arrested under a 
statute which authorized this procedure in tort actions. D filed 
a general denial. At the trial P proved the sale and the warranties 
and the breach thereof but failed to show that D knew of the de- 
fects in the car. D moved for a directed verdict. Should this mo- 
tion be-granted? 


A. It should not. P’s complaint is framed on the theory of 
deceit and he has failed to prove the necessary facts for that type 
of action. However, he has established a breach of warranty by 
his proof without proving any facts not alleged in the complaint. 
If the action were at common law he would probably be shifting 
from case for tort in his pleadings to assumpsit for contract in 
his proofs. This was not permitted, but under the code the forms 
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of action are abolished and P is entitled to recover when by proof 
of any of the facts alleged in his complaint he has made out any 
kind of a cause of action. In spite of some rulings to the contrary, 
P should not be forced to adhere to the theory of liability adopted 
in the complaint. D has not been surprised, for there is no variance 
between the facts alleged and those proved. The point that P used 
the remedy of body attachment is no ground for dismissal of the 
action. Though the arrest was improper upon the cause of action 
proved and D should have an action for wrongful use of this 
process, P should recover for, breach of warranty. Probably, 
however, the pleadings should be amended or the judgment should 
show that the recovery was in contract rather than deceit. Other- 
wise the record would seem to justify the arrest, which a contrac- 
tual cause of action does not warrant. 
Farmer v. Crosby, 45 N.W. 866, 48 Minn. 459. 


Metropolis Mfg. Co. v. Lynch, 36 A. 832, 68 Conn. 459. 
Cf. Mercer vy. Corbin, 20 N.H. 182, 117 Ind. 450, 3 L.R.A. 221, 10 Am.St.Rep. 
6 


76. 

Albertsworth, “The Theory of the Pleadings in Code States,” 10 Cal.Law 
Rev. 202. 

Whittier, ““The Theory of a Pleading,” 8 Columb.Law Rey. 523. 

Note, 83 Uni.Pa.Law Rey. 654, The extent to which a plaintiff must proceed 
upon a definite theory: 9 Ind.Law J. 458. 


Q.10. P’s complaint set up that D’s building encroached ten 
inches upon P’s land and prayed an injunction requiring D to re- 
move it. D demurred upon the ground of failure to state facts 
sufficient to constitute a cause of action and urged in support of 
the demurrer that the facts alleged showed that P was entitled 
only to legal relief by way of recovery of possession of his land. 
Discuss the issue upon the demurrer, 


A. Probably P has concurrent remedies here, either to recover 
possession of the land as in ejectment or by an injunction against 
,the maintenance of D’s structure. If so, clearly the demurrer 
should be overruled. Assuming, however, that P has not shown 
sufficient ground for an injunction, still P states a good cause 
of action to recover possession. The relief demanded in the com- 
plaint does not constitute a part of the cause of action. While 
the complaint is framed upon the equitable theory, it should not 
be tested upon this theory alone. The distinction between law 
and equity is abolished under the code and one court administers 
both and may do so in a single action. It is simply a question 
whether facts sufficient to constitute any cause of action are al- 


leged. 
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After overruling of the demurrer, the usual code provision that, 
in the absence of an answer, judgment is confined to the relief 
demanded in the prayer, might appear somewhat troublesome. 
But this should not be ground for sustaining the demurrer as 
final judgment is not ordinarily given upon demurrer. After the 
demurrer is overruled, D will probably answer, thus entitling P 
to any relief to which he shows himself entitled, regardless of the 
prayer. ; 

White v. Lyons, 42 Cal. 279. 
Port vy. Holzinger, 208 N.Y.S. 287, 212 App.Div. 124. 


But see Rush vy. Brown, 14 8.W. 735, 101 Mo. 586. 
Notes, 24 Columb.Law Rev. 286; 33 Yale Law J. 881. 


Q.11. P alleged that he had bought and D had sold Blackacre 
for the sum of $5,000, which sum was paid by P to D, but that 
D had refused to deliver a deed to said premises or to surrender 
possession thereof to P. P prays that D be ordered to execute a 
deed and that P be put in possession of the land. Is P entitled to 
this relief under the codes? . 


A. He should be. Before the codes, he would first have to 
go into equity for specific performance and require D to execute 
a deed. After obtaining the legal title, he could maintain eject- 
ment for possession against D. An equitable title would not sup- 
port the common-law action of ejectment. Under the codes dis- 
tinctions between actions at law and suits in equity are abolished 
and both legal and equitable relief may be obtained in a single ac- 
tion. Whether P is regarded as having two causes of action or 
only one, there is no reason why he may not obtain entire relief 
in a single suit. 

The only difficulty is that different forms of trial are provided for 
the issues formerly equitable and those formerly legal. This can 
be solved by leaving the former by the court and the latter to 
the jury, thus avoiding violation of the constitutional right to 
jury trial. Possibly the equitable issues might be tried first; in 
the present case, however, it might be even simpler to have the 
entire case tried in the presence of the jury, the court deciding 
the equitable issues and leaving the others to the jury. Any 
court in a code jurisdiction which understands the principles of 
the union of actions at law and suits in equity would permit the 
action to proceed for complete relief. 


Mirando y. Mirando, 132 A. 910, 104.Conn. 318, noted in 36 Yale Law J. 279. 
Warner vy. Coleman, 231 P. 1053, 107 Okl. 292. 

McDonald y. Skinner, 209 N.Y.S. 219, 124 Mise. 545. 

Hutchins, “Equitable Bjectment,” 26 Columb.Law Rev. 436. 
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Q.12. P’s complaint set up that D was the owner of certain 
undeveloped oil lands; that it was agreed between them that P 
should prospect the lands and D should furnish the necessary 
expense money and negotiate sales of the property and that P 
should receive 15 per cent. of the net proceeds. Full perform- 
ance by P and sale of the lands is alleged. The prayer is for an 
accounting and payment of the amount found due. D’s answer 
denied the percentage arrangement as alleged by P but that it 
was agreed that P should receive reasonable compensation for his 
services. The case was brought to trial by the court sitting with- 
out a jury. The court found that D’s version was correct and 
awarded $6,500 to P for his services. D moved for a new trial 
upon the ground that, by the allegation of an equitable cause of 
action and proof of a mere legal claim, D had been deprived of 
his right to trial by jury. Should the motion be granted? 


A. Some courts would do so. They proceed upon the basis that, 
as grounds of equitable relief are alleged in the complaint and no 
equitable cause is proved, the court should not retain the case for 
purely legal relief. There is no fatal variance here between the 
facts alleged and proved. Moreover, the facts established were 
precisely those pleaded by D so that the latter cannot claim sur- 
prise. One should not be obliged to adhere to the theory of his 
complaint when his opponent is not surprised as to the facts. 

As to the point of deprivation of jury trial, there seems to be 
a waiver. The fact that D went to trial without demanding a 
jury should clearly be a waiver. Even when the statute men- 
tions the methods of waiver and does not include going to trial 
‘without objection, the enumerated methods are not exclusive. If 
D had demanded a jury trial, a different situation would have 
arisen. Probably the court would have been forced to listen to 
much of the testimony in order to determine the method of trial. 
If the tentative decision as to this matter was that the case was 
one for an accounting and the final determination by the court was 
that plaintiff was entitled only to the reasonable value of his 
services, probably D should be entitled to a new trial for he would. 
not have waived his right to a jury. 

Jackson y. Strong, 118 N.B. 512, 222 N.Y. 149. 

Greenleaf vy. Egan, 15 N.W. 254, 30 Minn. 316. 

Clark, “The Union of Law and Equity,” 25 Columb.Law Rev. L 
Note, 13 Minn.Law Rev. 601. 

Bau.Proz.Law (2p Ep.)—56 
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SECTION 4.—STATEMENT OF CAUSE OF ACTION AND 
DEFENSE 


Q. 13. In 1935 P filed a complaint alleging that on February 10, 
1928, D promised to buy and P promised to sell Blackacre for 
$5,000 cash and that said sale was to be consummated on March 1, 
1928, and on said date P tendered a sufficient warranty deed which 
D refused to accept and D further declined to pay the purchase 
price, to P’s damage of $2,000. Demurrer to complaint on ground 
of insufficient facts to constitute a cause of action. The statutes 
of the jurisdiction provided that all contracts for the sale of real 
estate should be evidenced by memorandum in writing and that 
all actions in contract should be brought within five years after 
accrual thereof. What ruling on the demurrer? 


A. Concerning the Statute of Frauds point, the complaint is 
sufficient against demurrer. The pleading is silent as to whether 
or not this contract was evidenced in writing. As the Statute 
of Frauds was passed long after the precedents for declarations 
had been established, that act did not alter the form of pleading. 
Only if it affirmatively appeared that there was no writing would 
a declaration be subject to demurrer on that account. If the plead- 
ing was silent regarding a writing, defendant would have to raise 
the defense by special plea, or by objecting to oral proof at the 
trial after denial of the promise by the plea. This view is fol- 
lowed under the codes, and, were this the only objection to the com- 
plaint, the demurrer would be overruled. 

With regard to the Statute of Limitations point, it was well es- 
tablished that a common-law declaration was not demurrable be- 
cause it alleged a date of accrual of the cause beyond the statu- 
tory period. The chief reason for this was that to sustain the 
demurrer would prevent the plaintiff from showing that the lim- 
itation period had been extended by incapacity of the parties or 
absence of the defendant from the jurisdiction. In equity, laches 
and the Statute of Limitations could be raised by demurrer to the 
bill. Some of the codes expressly provide for demurrer when 
it appears in the complaint that the action was not brought within 
the time limited. In absence of such provision, most code cases 
permit the point to be raised by demurrer for want of facts if the 
date shown on the complaint indicates that the action is appar- 
ently barred. This requires a plaintiff in such a situation to as- 
sert the existence .of any exception to the Statute of Limitations 

Bau.PRoB.LAw (2D Ep.) 
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in his original or amended complaint. In most code jurisdictions 
the demurrer would be sustained on this ground. 


Seamans v. Barentsen, 73 N.H. 42, 180 N.Y. 333, 105 Am.St.Rep. 759. 

Ruth y. Smith, 68 P. 278, 29 Colo. 154. 

aes v. Crawford, 56 S.W.(2d) 985, 247 Ky. 228, noted in 22 Ky.Law J. 
Atkinson, “Pleading the Statute of Limitations,” 36 Yale Law J. 914. 

Q. 14. P’s complaint alleged that he was crossing Tenth street 
on foot at the corner of Oak street in the city of Greenville, at 
about three o’clock in the afternoon of November 10, 1935, and was 
in the exercise of due care for his own safety, and that D so neg- 
ligently drove his automobile easterly on Tenth street that it ran 
into and upon P and knocked him down. The complaint con- 
cluded with a proper allegation of, and prayer for, damages. D 
answered that P’s said injuries were caused solely by P’s negligent 
manner of crossing the street. P demurred to this answer. What 
ruling on the demurrer? 


A. This demurrer, as at common law, sennchee the record and 
the decision thereon should be against the party who has the first 
substantial defect in his pleading. Accordingly the complaint 
should be examined to ascertain whether it states facts sufficient 
to constitute a cause of action. Ih most jurisdictions an allega- 
tion of freedom from contributory negligence is not required, as 
failure to exercise due care on the part of the plaintiff is properly 
a matter of affirmative defense to be pleaded by defendant. How- 
ever this allegation is a mere surplusage,.an anticipation of a de- 
fense. In the few states where it is essential, freedom from con- 
tributory negligence may be stated in general terms. The only 
serious doubt concerning this complaint is whether the defendant’s 
negligence is alleged in such a general way as to be considered a 
conclusion of law. The distinction between ultimate facts and con- 
clusions of law is one of degree of concreteness of allegation. (The 
student should discuss this matter more fully.) 

While the complaint does not show the specific manner of D’s 
negligent driving, a detailed specification might cause a variance 
between the pleading and the proof as the event described might 
have appeared differently to various witnesses. If D can convince 
the court that he is really in the dark and that P can safely furnish 
more details, a bill of particulars may be ordered or a motion to 
malfe the complaint more definite and certain sustained. By the 
better view, the complaint is sufficient upon demurrer. Accord- 
ingly the answer must be examined. If the allegations thereof 
were contained in a common law plea, the latter would be held to 
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be argumentative. Instead of a direct denial of P’s charge there 
is a rival statement affirmative in form, which has the effect of 
negation of P’s allegation of D’s negligence and particularly of 
the element of proximate causation. P has no substantial ground 
of objection to this answer, for it gives him more notice than a 
general or specific denial. Demurrer overruled. 


Clark vy. Chicago, M. & St. P. Ry. Co., 9 N.W. 75, 28 Minn. 69. 
Hixon vy. Niman, 165 N.B. 82, 88 Ind.App. 630, noted in 4 Ind.Law J. 553. 
Cook, “Statements of Facts in Pleading under the Codes,” 21 Columb.Law 


Rev. 416. 
Wheaton, “Manner of Stating a Cause of Action,” 20 Cornell Law Q. 185. 
Notes, 32 Yale Law J. 483, 33 Yale Law J. 559, 16 Cal.Law Rev. 151. 


Q. 15. P’s complaint alleged that in consideration of a premium 
of $31.85 paid by P to D, D promised to insure P’s house against 
fire in the amount of $5,000 by a certain policy of insurance, copy 
of which was attached to the complaint; that P’s house had ac- 
cidentally burned with a loss of $5,000 and that P had duly per- 
formed all the conditions precedent on his part. There was a 
prayer for damages in the amount of $5,000. D demurred to 
the complaint on the ground of want of facts. Being overruled, D 
filed a general denial and at the trial offered to prove that P did 
not tender proof of loss within 30 days as required by the policy. 
P’s-objection to the admission of this evidence was sustained. Dis- 
cuss the court’s rulings. ; 


A. At common law the plaintiff was required to allege specifical- 
ly what he had done in performance of each of the conditions pre- 
cedent. The common-law requirement was very burdensome for 
it lengthened the declaration and often caused it to be demurrable 
because the performance was not alleged in proper form. To 
avoid these difficulties, most codes permit a plaintiff to allege in 
general terms that he has duly performed all conditions precedent. 
P’s allegations are sufficient under such a statute. 

Even if no statute expressly authorizes pleading an instrument 
by attaching a copy to the complaint, this method would be per- 
mitted by most courts. Here D’s promise with all its conditions 
is very lengthy, and it should be sufficient to set forth the sub-_ 
stance in the body of the complaint if reference is made to the copy 
of the policy attached. 

However, the complaint here seems defective because no breach 
is alleged. It is true that a few courts have held that when a 
breach consists of nonpayment of money it need not be alleged on 
the theory that payment is a matter to be pleaded and proved by 
the defendant. But most courts require a breach to be alleged, 
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even if the breach is nonpayment of money. Most courts would 
have sustained the demurrer on this ground. 

As to the ruling on the tendered evidence, it would probably be 
sustained. Literally the performance of all conditions precedent 
seems to be in issue by D’s answer. Yet the same policy which 
permits P to allege general performance in his complaint also dic- 
tates that if D relies upon the breach of any condition he should 
set out that breach specifically in his answer. This is particularly 
fitting where many conditions are contained in the policy. 

Zaiss v. George C. Heimerdinger Co., 184 N.Y.S. 335, 193 App.Div. 671, noted 
5 Minn.Law Rev. 147. 

Penn Mut. Life Ins. Co. v. Ornauer, 90 P. 846, 39 Colo. 498, with which cf. 
note, 38 Yale Law J. 826. v, 

Lent v. New York & M. Ry. Co., 29 N.E. 988, 130 N.Y. 504. 

Hughes y. Wachter, 238 N.W. 776, 61 N.D. 513, 100 A.L.R. 255, noted in 
31 Mich.Law Rev. 132. 


Reppy, “The Anomaly of Payment as an Affirmative Defense,” 10 Corn.Law 
Q. 269. 


Q. 16. P, a woman, brought an action against D, a man, to 
recover for services rendered as D’s housekeeper at the rate of 
$12 per week for 73 weeks. D answered that the alleged agree- 
ment was in fact for illicit relations between the parties and not 
for lawful services. P moved to strike out this answer as friv- 
olous, scandalous matter and as a sham. What ruling should be 
made on this motion? 


A. The motion would be denied on these facts. While irrelevant 
matter, particularly if scandalous, may be stricken out upon mo- 
tion, this does not apply to the pleading of unsavory facts neces- 
sary to present a defense. Here the facts are vital to D’s alleged 
defense of illegality of the contract. The details given are not 
only relevant but must be stated in order to frame a good answer 

' on this ground. It would not suffice for D to state merely that 
the promise sued upon was based upon illegal consideration; that 
would be a “conclusion of law.” If P claims that the facts pleaded 
do not constitute a good defense, this point should be raised by de- 
murrer, : 

The objection that a pleading is a sham is that the pleading, 
while good on its face, is false in fact. This is a matter which 
ordinarily should be determined on the trial and not at the plead- 
ing stage. Only under exceptional circumstances will the court 
at the hearing of the motion be able to find that a pleading is sc 
palpably bad as to indicate bad faith and strike it out as frivolou 


and a sham. 
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By statute in some jurisdictions a plaintiff may move for a sum- 
mary judgment in certain types of cases upon the filing of an affi- 
davit of the merits of his cause of action and that there is no defense 
thereto. Upon this motion, judgment will be entered for plain- 
tiff unless defendant makes a showing that the court considers suf- 
ficient to entitle him to defend. Even in absence of provisions for 
summary judgment, a few jurisdictions have held that an answer 
may be stricken as a sham upon a similar procedure. This is not 
‘deemed a violation of trial by jury as the court does not decide the 


issues on the motion but only whether there are any real issues. 


to try. In the present case, P has not attempted to use the affi- 
davit procedure, and, even if she had, the court would refuse to 
grant the motion if D filed a verified statement of the truth of the 
matters contained in the answer. 


Pederson v. Eppard, 231 N.W. 393, 181 Minn. 47. 

White y. Calhoun, 94 N.E. 748, 88 Ohio St. 401. 

Sheets v. Ramer, 145 N.W. 787, 125 Minn. 98. 

General Inv. Co. v. Interborough Rapid Transit Co., 189 N.E. 216, 235 N.Y. 
133. 


SECTION 5.—COUNTERCLAIM 


Q.17. On March 1, P purchased a $1,000 claim for services ren- 
dered to D by O, which O duly assigned to P. In ignorance of 
this transfer, on March 15 D purchased a $5,000 promissory note 
from X, the payee, made jointly by O and R and due August 
15. On April 1, P gave notice to D of the assignment from O to P 
P brought suit against D upon the $1,000 claim on August 30. 
Discuss the possibility of D using the note of O and R as a 
set-off to P’s claim assigned to him by O. 


A. Most of the codes authorize counterclaims existing in favor 
of a defendant and against a plaintiff between whom a several 


judgment might be had, when both causes arise out of the same 


subject of the action, or where both arise out of contracts existing 
at the time of commencement of the action. In addition, there is 
generally a code provision for set-off of mutual debts, and in case 
of assigned claims the statutes usually declare that the defendant 
may have the advantage of a claim against plaintiff’s assignor. 
Here the claims of both parties are in contract so this require- 
ment is satisfied. The code provisions are generally construed 
to require that the parties to the counterclaim must be the same 
as the parties to the plaintiff’s cause, and, except in a few jurisdic- 
tions expressly authorizing it, new parties may not be brought 
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in for purposes of the counterclaim, Even if P stands in the shoes 
of O, his assignor, R is also an obligor on the note held by D. 
This would preclude the use of the note in the present suit but 
for statutes found in many jurisdictions making joint obligations 
joint and several. Under such legislation, O could be sued alone 
upon the note, and, as P is subject to the defenses and set-offs 
which are good against O, the obstacle is solved in such jurisdic- 
tions. 

Other difficulties also confront D, wiz., the set-off require- 
ment of mutual debts and the contract counterclaim provision 
referring to existing liabilities. Though P’s cause was liquidat- 
ed and due at the time of the assignment, D’s cause on the note 
was not then due. While many jurisdictions would consider this 
objection fatal, the better view is that D’s claim is “existing” 
within the meaning of the statute as all facts necessary for liability 
have taken place except the arrival of the due date. 

It is also true that D obtained the note after the assignment by 
O to P but, as D acquired it before he knew of this transfer, on 
principles of fairness he should be entitled to the defensive ad- 
vantage of this claim against P’s assignor. Of course D cannot 
get an affirmative judgment against P on the note but can only use 
the latter to wipe out P’s recovery. Whether D could thereafter 
sue O and R for the balance is not directly involved. Apparently 
there would be a splitting of a cause upon the note, yet as D can- 
not bring in O or R as parties and can only use the note to the 
extent of $1000 in the present suit, he should not be precluded from 
thereafter suing O and R for the remainder. A liberal court in 
jurisdictions having statutes making joint obligations joint and 
several would permit D to use the note as an offset to P’s recovery 
on his assigned claim. 


Coats v. Milner, 203 S.W. 701, 134 Ark. 311. 

St. Louis Nat. Bank v. Gay, 35 P. 876, 101 Cal. 286. 

Nordsell v. Neilsen, 184 N.W. 1023, 150 Minn. 224, noted in 6 Minn.Law Rey. 
404; 31 Yale Law J. 669. 

Stadler y. First Nat. Bank of Helena, 56 P. 111, 22 Mont. 190, 74 Am.St 
Rep. 582. 

Clark and Surbeck, “The Pleading of Counterclaims,” 37 Yale Law J. 300. 

Notes, 19 Cornell Law Q. 130, 19 Mich.Law Rev. 540, 
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SECTION 1.—NATURE OF PUBLIC CALLINGS 


Q.1. A Co. owns and operates the only automobile service sta- 
tion within X City. It has neither a legal monopoly, nor any spe- 
cial franchise, nor the power of eminent domain. B drove his car 
into A Co.’s station and sought to have his car serviced. The serv- 
ants of A Co. refused service and ordered B off the premises. B 
offered to pay the usual price and comply with all the regulations 
of A Co. There is no statute imposing on A Co. any duty to serve 
the public. B seeks mandamus to compel service. What results? 


A. Mandamus denied. B is entitled to relief only if there is a 
duty on A Co. to serve him. Since there is no statute imposing the 
duty, one must look to the common law of the state to ascertain 
whether those factors exist on which the courts base the special 
duties of public callings. Necessity of the service is not the test. 
Hurley v. Eddingfield, 59 N.E. 1058, 156 Ind. 416, 53 L.R.A. 135, 83 
Am.St.Rep. 198. The generally recognized bases are legal monop- 
oly (Allnutt v. Inglis, 12 East, 527); the grant of special fran- 
chises (Haugen v. Albina Light & Water Co., 28 P. 244 21 Or. 
411, 14 L.R.A. 424); public grants in aid (Prince v. Crocker, 44 
'N.E. 446, 166 Mass. 347, 32 L.R.A. 610); and the grant of the power 
of eminent domain (Lowell v. City of Boston, 111 Mass. 454, 15 
Am.Rep. 39). Since these factors have received but a limited 
recognition as bases for judicial extension of the public category, 
the A Co. will probably be held not to be in a public calling. “Un- 
til the legislature brings a business within the police power by clear 
intent, the courts will not do so.” State ex rel. Public Service 
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Commission v. Spokane & I. E. R. Co., 154 P. 1110, 1113, 89 Wash. 
599, L.R.A.1918C, 675. The existence of virtual monopoly (Rat- 
cliff v. Wichita Union Stockyards Co., 86 P. 150, 74 Kan. 1, 6 Ls 
R.A.(N.S.) 834, 118 Am.St. Rep. 298, 10 Ann.Cas. 1016), and the 
similarity of the business to those included in the field at com- 
mon law (Tallassee Oil & Fertilizer Co. v. H. S. & J. L. Holloway, 
76 So. 434, 200 Ala. 492, L.R.A.1918A, 280; Frost v. Corporation 
Commission of State of Oklahoma, 49 S.Ct. 235, 278 U.S. 515, 73 
L.Ed. 483), are occasionally used as bases for extending the field. 
The latter factors, however, are used primarily by the courts to 
‘determine the conformity of legislative extensions to the due proc- 
ess of law requirement. In the absence of statute, A Co. can re- 
fuse to serve B. See G. H. Robinson, “The Public Utility Con- 
cept in American Law,” 41 Harv.Law Rev. 278. 


Q. 2. P Co. refused to insert an advertisement of D Co. in its 
newspaper unless the latter paid a prior debt of a bankrupt firm 
which it had taken over. The demand was met and D Co. later 
went into bankruptcy. P Co. filed a claim for the price of the 
inserted advertisement. A set-off, for the amount of the prior 
debt, is attempted by the trustee on the ground that a statute of 
the state obliged P Co. not to discriminate in its relation with its 
advertisers. P Co. contends that the statute is invalid. Should 
the set-off be allowed? 


A. No. The question is whether the business of publishing a 
newspaper is sufficiently affected with a public interest that the 
Legislature may require nondiscrimination between advertisers. 
A newspaper is not required, in the absence of statute, to publish 
advertisements (Friedenberg v. Times Pub. Co., 127 So. 345, 170 La. 
3), nor is a news agency required to sell news without discrimina- 
tion (State ex rel. Star Pub. Co. v. Associated Press, 60 S.W. 91, 
159 Mo. 410, 51 L.R.A. 151, 81 Am.St.Rep. 368). By analogy to 
decided cases, the newspaper business appears to be strictly pri- 
vate. The limitation of a broker’s charges for theatre tickets has 
been held invalid because historically theatres have been considered 
private undertakings. Tyson & Bro. United Theatre Ticket Offices 
v. Banton, 47 S.Ct. 426, 273 U.S. 418, 71 L.Ed. 718, 58 A.L.R. 1236, 
On analogy, similar control of charges of private employment agen- 
cies has been held void. Ribnik v. McBride, 48 S.Ct. 545, 277 U.S. 
350, 72 L.Ed. 913, 56 A.L.R. 1327. Likewise, the state may not 
fix the price at which gasoline may be sold by private companies. 
Williams v. Standard Oil Co. of Louisiana, 49 S.Ct. 115, 278 U.S. 
235, 73 L.Ed. 287, 60 A.L.R. 596. It does not appear, moreover, 
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that P Co. enjoys either a virtual or legal monopoly. In re Louis 
Wohl, Inc. (D.C.) 50 F.(2d) 254. The publication of a newspaper 
is a strictly private enterprise. The Legislature cannot, by its 
own fiat, effect a business with a public interest. New State Ice 
Co, v. Liebmann, 52°S.Ct. 371, 285 U.S. 262, 76 L.Ed. 747. P Co. is 
free to contract and deal with whom it pleases. Philadelphia Rec- 
ord Co. v. Curtis-Martin Newspapers, 157 A. 796, 305 Pa. 372. 


Q.3. An Oklahoma statute declares the manufacture and sale 
of ice to be a business sufficiently affected with a public interest 
that no one may engage therein without first having obtained a li- 
cense from the state regulatory commission. D Co. manufactures 
ice in X City without a license. P Co., which has complied with 
the statute, seeks an injunction against D Co. The latter defends 
on the ground that the statute is invalid. Decide. 


A. Injunction denied. Is the business sufficiently affected with 
a public interest to justify the regulation imposed? To say that 
a business is clothed with a public interest is not to determine, in 
view of the due process of law limitation, the type of regulation 
which may be imposed. Whether the statute meets the due proc- 
ess of law requirement depends “on the nature of the business, 
on the feature which touches the public, and on the abuses reason- 
ably to be feared. * * * ‘The extent to which regulation may 
reasonably go varies with different kinds of business.” Wolff 
Packing Co. v. Court of Industrial Relations of State of Kansas, 
43°S'Ct...630, 262 .S: $22, 67 Ty. Ed, 110327 A UR AZRO: ite 
manufacture of ice is not analogous to any business within the pub- 
lic category. “~P Co. enjoys no legal or virtual monopoly, since 
household refrigeration is available to people of average means 
and ice can be shipped at low rates. New State Ice Co. v. Lieb- 
mann, 52 $.Ct. 371, 285 U.S. 262, 76 L.Ed. 747. There is no proof 
that the public will be subjected to exorbitant prices or arbi- 
trary control but for regulation. The statute is arbitrary and in- 
valid. See; J. H. Cohen, “Ice,” 13. Boston (U.Law Rev. 1+) Price 
Fixing, 31 Ill.Law Rev. 179, 201. 


Q.4. P brings a tort action to recover damages from D Co. as . 
a common carrier. P delivered household goods to D Co. to be 
hauled from Y to X. Ata point between Y and X the truck con- 
taining the goods burned. D Co., though chartered to do a gen- 
eral warehouse business, engages in the business of moving house- 
hold goods. It solicits business of this kind by public advertise- 
ments in various ways—by signs upon its trucks and by cards 
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intended for general distribution. The trial court charged the jury 
that “this defendant is a common carrier under the law and is lia- 
ble for the loss of the goods. The sole question for your deter- 
mination is the value of the goods that were lost while in the cus- 
tody of D Co.” Verdict and judgment for P. D Co. appeals. De- 
cide the appeal. 


A. Affirmed. It is first necessary to determine whether D Co. 
is a common or a private carrier. Status must be determined be- 
fore a duty can be known to exist. Bell v. Pidgeon (D.C.) 5 F. 
634. “Anyone who holds himself out to the public as ready to 
undertake for hire or reward the transportation of goods from 
place to place, and so invites custom of the public, is, in the esti- 
mation of the law, a common carrier.” Lloyd v. Haugh & Keenan 
lorage wr) bransier, Co. /2 A. '516,;223" Pa. 148 721, RiA. (NS) 
138) See, US. v. State of California, 56 S.Ct:-421, 297 U.S. 175, 
80 L.Ed. 567. The advertisements establish the fact that D Co. 
- holds itself out to the public as engaged in the moving of house- 
hold goods, thereby inviting employment as such. D. Co. is liable ~ 
as an insurer. Forward v. Pittard, 1 T.R. 27. The instruction was 
proper. 

The ultra vires nature of the business carried on by a corporation 
is no defense in an action of tort. Nims v. Mt. Herman Boys’ 
School, 35 N.E. 776, 160 Mass. 177, 22 L.R.A. 364, 39 Am.St.Rep. 
467. 


SECTION 2.—PUBLIC CONTROL OF COMPETITION 


Q.5. A Co. was engaged in the business of selling natural gas 
when B Co. entered the territory, duplicated the plant of A Co. 
and, with the consent of the state regulatory commission, estab- 
lished a rate lower than the prevailing rate of A Co. In order to 
retain its customers, A Co. lowered its rates several times, where- 
upon the commission ordered A Co. to submit evidence as to the 
reasonableness of its rates. Upon investigation the commission 
found that the territory was capable of supporting only one gas 
company and that the rates charged by the A Co. were so low as 
to imperil its ability to serve and the commission, pursuant to stat- 
utory authority, thereupon established a minimum rate to be 
charged by A Co. equal to that charged by the B Co. The A Co. 
seeks to enjoin the commission from putting the proposed rates 
into effect, alleging that the rates so established deprive it of prop- 
erty and liberty without due process of law by taking away the right 


of competition. Decide. 
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A. Injunction denied. The constitutional power of the state to 
establish maximum rates to be charged by public utilities, provid- 
ing those rates are not confiscatory, is well settled. Willcox v. 
Consolidated Gas Co. of New York, 29 S.Ct. 192, 212 U.S. 19, 53 
L.Ed. 382, 48 L.R.A.(N.S.) 1134, 15 Ann.Cas, 1034. It was once 
felt that the power to prescribe reasonable rates did not embrace 
the power to fix minimum rates but only to prescribe maximum . 
rates (see language in Munn vy. Illinois, 94 U.S. 113, 24 L.Ed. 77), 
leaving the utility free to charge a lesser rate; but the court in 
Public Service Commission of Montana v. Great Northern Utili- 
ties Co., 53 S.Ct. 546, 289 U.S. 130, 77 L.Ed. 1080, sustained a 
state statute authorizing the regulatory commission to’ fix mini- 
mum rates against the objection of a utility that it had “a constitu- 
tional right by unrestrained cutting of rates to destroy a competi- 
tor.’ The Transportation Act of 1920 authorizes the Interstate 
Commerce Commission to establish minimum rates for the intra- 
state carriage of goods where it is necessary to prevent discrimina- 
tion against interstate traffic. Illinois Cent. R. Co. v. Public Utili- 
ties Commission of Illinois, 38 S.Ct. 170, 245 U.S. 493, 62 L.Ed. 
425. By analogy, it appears that the statute in question is valid. 


Q.6. A state statute declares “that the business of operating 
as a motor carrier of property for hire along the highways of the 
state is one.affected with a public interest; that the rapid increase 
of motor traffic has increased the hazards on public highways and 
renders more stringent regulations imperative to the end that the 
highways may be rendered safe for public use, the wear and tear 
upon them reduced, and to the further end that the highways may 
serve the best interest of the public.” It further provides that “no 
common carrier may operate thereon without first obtaining a 
certificate of public convenience,” and that “no contract carrier 
by motor shall operate thereon unless a permit is first obtained,” 
from the state regulatory commission. P, a private carrier by mo- 
tortruck, seeks your advice as to the validity of the statute. What 
advice? 


A. The statute is valid. “The state may not require a private 
carrier, in order to enjoy the use of the highways, to become a 
common carrier and submit to regulations as such.” Frost & Frost 
Trucking Co. v. Railroad Commission of State of California, 46 S. 
Ct. 605, 271 U.S. 583, 70 L.Ed. 1101, 47 A.L.R. 457. But the pri- 
mary and preferred use of the highways is for private purposes 
and since their use for purposes of gain is extraordinary the. Leg- 
islature may prohibit or condition such use as it sees fit. Packard v. 
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Banton, 44 S.Ct. 257, 264 U.S. 140, 68 L.Ed. 596. There is no.at- 
tempt to convert private carriers by motor into common carriers; 
the two are classified separately. The statute requires the issu- 
ance of the permit to the private “contract carrier,” not in the im- 
posed character of a common carrier, but in his actual character 
as a private contract carrier. Stephenson v. Binford, 53 S.Ct. 181, 
287 U.S. 251, 77 L.Ed. 288, 87 A.L.R. 721. It belongs to the state, 
“as master of its own house,” to prescribe the terms upon which 
persons will be permitted to contract in respect to the use of the 
public highways for purposes of gain. Hodge Drive-It-Yourself 
Co. v. City of Cincinnati, 52 S.Ct. 144, 284 U.S. 335, 76 L.Ed. 323. 
The condition imposed is no greater than like restrictions as to 
sizes and weights of loads and vehicles on public roads. Sproles 
v--Binford, 52 S.Ct. 581,'286 U.S. 374, 76° L.Ed. 1167.7 Hicklin: v: 
Coney, 54 S.Ct. 142, 290 U.S. 169, 78 L.Ed. 247. 

Note: By the Federal Motor Carrier Act of 1935, 49 U.S.C.A. 
_ § 301 et seq., “no common carrier by motor vehicle * * *_ shall 
engage in any interstate or foreign operation on any public high- 
ways * * * unless there is in force with respect to such car- 
rier a certificate of public convenience and necessity” issued by 
the Interstate Commerce Commission and a permit is required of 
oA contract carrier by motor vehicle.” 49 U.S.C.A. §§ 306, 309. See 
George, “Motor Carrier Legislation in the Supreme Court Since 
1929,” 22 Kentucky Law Journal, 199; 21 Cornell Law Q. 249, Fed- 
eral Motor Carrier Act of 1935; 21 Cornell Law Q. 657; 22 Cal. 
Law Rev. 24; 44 Harv.Law Rev. 530; 45 Harv.Law Rev. 583; 36 
Columb.Law Rev. 944, 953; 33 Mich. Law Rev. 1, 239; 34 Mich. 
Law Rev. 37. 


Q.7. A, a public hackman, went to the station grounds of B 
Railroad to solicit business. B Railroad had granted to another 
hackman the exclusive privilege of soliciting incoming passengers 
within its station grounds. A was ordered to leave and when he 
refused he was ejected by the servants of B Railroad. Although 
no more force than necessary was used, A was seriously injured. 
What are A’s rights against B Railroad? Would your answer be 
different if A had been ejected while meeting a passenger who 
had requested A to meet him? 


A. B Railroad is required to furnish adequate depot facilities 
to those of the public who use its railroad. This is a part of the 
service owed to them and it can make no unreasonable discrimina- 
tion therein.” Donovan v. Pennsylvania Co., 26 S.Ct. 91, 199 U.S. 
279, 50 L.Ed. 192. But B Railroad’s public duty is not to supply 
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grounds where public hackmen can solicit the patronage of incom- 
ing passengers. “As against those not using it for the purposes 
of transportation, (B’s) railroad is private property in every legal 
sense.” Delaware L. & W. R. Co. v.. Town of Morristown, 48 58. 
©5276; 276°U:S: 182; 7201523. ¥itas (beyond: theipower.on 
the state in the public interest to require the railroad company 
without compensation to allow its property to be so used.” Black 
& White Taxicab & Transfer Co. v. Brown & Yellow Taxicab & 
Transfer Co., 48 S.Ct. 404, 276 U.S. 518, 72 L.Ed. 681, 57 A.L.R. 
426. Thus under the rule of the federal courts and most states A 
has no rights against B Railroad. A few state courts hold, how- 
ever, that a railroad must afford the benefit of competition between 
hackmen, if it allows such services to be furnished to incoming 
passengers (Kansas City Terminal R. Co. v. James, 251 S.W. 53, 
298 Mo. 497), and exclusive contracts are void as illegal monopolies 
(Palmer Transfer Co. v. Anderson, 115 S.W. 182, 131 Ky. 217, 19 
L-RATCNS.) 7562 1332 Am-stdxepy 237) 

In the second case, A has a right to enter the station grounds, 
as an incident to the passenger’s right under the circumstances, 
and his ejection was a wrongful act for which A may recover. God- 
bout v. St. Paul Union Depot Co., 81 N.W. 835, 79 Minn. 188, 47 L. 
R.A. 532. See note on “Validity of Grants of Exclusive Privileges 
by Transportation Companies to Dependent Services,” 24 Columb. 
Law Rev. 761. 


Q.8. X City, operating a light and power plant in competition 
with P Co., imposed a license tax measured by gross income upon 
electrical utilities. The ordinance excluded municipally owned 
utilities. P Co. paid an installment of the tax under protest and 
now sues to recover the installment and to enjoin further collec- 
tion, alleging violation of the franchise contract and denial of due 
process of law and equal protection of the law in that the tax 
is not applicable to the municipal competitor. What results? 


A. No relief. P Co. took its franchise subject to the power of 
the state and its political subdivisions to tax the granted privilege 
in common with all other privileges and property in the state. 
Memphis Gas-Light Co. v. Taxing District of Shelby County, 3 
S.Ct. 205, 109 U.S. 398, 27 L.Ed. 976. Without a clearly expressed 
obligation on the part of X City to surrender the tax power, the 
contract clause does not limit it. Wiggins Ferry Co. v. City of 
East St. Louis, 2 S.Ct. 257, 107 U.S. 365, 27 L.Ed. 419. The equal 
protection clause does not forbid discrimination with respect. to 
things that are different. The distinctions between the taxing sov- 
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ereign and its taxpayer are many and obvious. State Board of 
Tax Com’rs of Indiana v. Jackson, 51 S.Ct. 540, 283 U.S. 527, 75 
L.Ed. 1248, 73 A.L.R. 1464. The real injury feared by P is munici- 
pal competition but, even in the absence of the tax, “the possibility 
of injury would remain, for the city is not bound to conduct the 
business at a profit. Legislation may protect from the consequenc- 
es of competition, but the constitution does not. The Fourteenth 
Amendment * * * does not preclude competition between pri- 
vate enterprises or prevent unequal taxation of competitors who 
are different.” Puget Sound Power & Light Co. v. City of Seattle, 
54 §.Ct. 542, 545, 291 U.S. 619, 78 L.Ed. 1025. P Co. is entitled to 
no relief. 


Q.9. For a number of years T Co. furnished telephone service 
in O City, its radiating lines serving tributary rural territory. The 
rural patrons, who resented an increase in rates authorized by the 
state regulatory commission, discontinued their patronage and 
caused the incorporation of P Co., a proposed competitor. P Co. 
petitioned the commission for a certificate of public convenience 
and for authority to extend its lines into T Co.’s territory. The 
commission, vested with jurisdiction in the premises, denied the ap- 
plication. P Co. appeals. What results? 


A. Affirmed. The certificate requirement is purely statutory 
and is required in order that the public interest may be safeguarded 
and public convenience and necessity promoted. A’ franchise to 
operate as a public utility is a legislative privilege, to be granted 
or withheld at the pleasure of-the Legislature. The determination 
of whether the privilege may be exercised has been entrusted to 
the commission. Its determination will not be disturbed by the 
court unless it is unreasonable or not in conformity with law. 
Monongahela W. Penn Public Service Co. v. State Road Commis- 
sion of West Virginia, 139 S.E. 744, 104 W.Va. 183. Adequate 
authority usually is vested in the regulatory commission to com- 
pel adequate service by existing companies at reasonable rates. 
Those of T Co. were approved by the commission as reasonable. 
No proof was offered that the territory would support two com- 
panies, or even if it would, that P Co. possessed the financial ability 
to install and maintain a competing service. - Illinois Power & Light 
Corporation v. Commerce Commission, 151 N.E. 236, 320 Ill. 427. 
Those interested in the improvement of service, moreover, should 
first exhaust the available remedies for the improvement of the 
service. San Diego & Coronado Ferry Co. v. Railroad Commission 
of California, 292 P. 640, 210 Cal. 504. In the absence of such 
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showing, the commission’s order denying the application was not 
unreasonable, 


SECTION 3——DUTY TO SERVE 


Q. 10. P Co. is incorporated, and operates a railroad, in a state 
whose laws require railroad companies incorporated thereunder 
to transport persons and property. P Co. operates a short branch 
line, carrying freight only, which extends from its main line to a 
growing town of 1,500 inhabitants. The town is not served by 
other carriers. The state regulatory commission, pursuant to statu- 
tory authority, ordered P Co. to operate over said branch line one 
passenger train each way daily except Sunday. The operation 
will entail a small loss but will not render the entire operations of 
said branch unremunerative, nor will it have that effect upon P 
Co.’s entire intrastate business. What are P Co.’s rights? 


A. P Co. must obey the order. While due process of law is de- 
nied “by requiring service which goes beyond the undertaking of 
the carrier” (Interstate Commerce Commission v. Oregon-Wash- 
ington R. & Nav. Co., 53 S.Ct. 266, 288 U.S. 14, 77 L.Ed. 588), the 
order does not require P Co. to embark upon a service which it 
has not held itself out to perform. Since it is organized under a 
law which requires it to transport both persons and property, the 
order only requires it to perform its public duty. Chesapeake & O. 
R. Co. v. Public Service Commission of State of West Virginia, 
37 S.Ct. 234, 242 U.S. 603, 61 L.Ed. 520. There is a common-law 
obligation on P Co., moreover, to provide adequate facilities for 
the service of the public on its lines. But this obligation, both at 
common law and under modern statutes, is limited by the require- 
ment that the service must be reasonably necessary. O’Keefe vy. 
Chicago Rys. Co., 188 N.E. 815, 354 Ill. 645. The reasonableness 
of the order depends upon a consideration of the interests of both 
the public and the railroad. While it is the necessity of the pub- 
lic and not of a number of individuals which justifies an order 
compelling adequate service, the facts show that the reasonable 
public needs require the limited passenger service. Roy v. Illinois 
Commerce Commission, 153 N.E. 648, 322 Ill. 452. 

As regards the carrier, the state cannot, in the absence of con- 
tract, require service at a loss, but the due process clause does not 
require separation of services with mathematical nicety. “Unless 
it appears that the power to regulate was so used as to pass beyond 
the exercise of reasonable judgment and to amount to an infringe- 
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ment of the right of ownership,” the order is valid. People of 
State of New York ex rel. Woodhaven Gas Light Co. v: Public 
Service Commission of State of New York, 46 S. Ct 83.5 2693U.S. 
244, 70 L.Ed. 255. The fact that the intrastate operations would 
remain profitable, despite the loss resulting from compliance with 
the order, makes it not unreasonable to require the passenger serv- 
ice, even at a small loss. P Co. must obey the order. See S. J. 
Murphy, “Extent of the Right of a Public Utility to Refuse Serv- 
ce,” 19 St.-Lonis Law Rev. 210. 


Q.11. The regulations of D Street Railway Co. provide: “The 
conductor shall request passengers to enter the car and move for- 
ward, endeavoring to keep the rear platform clear at all times for 
the ingress and egress of passengers.” P was so advised but re- 
fused to comply although the car had an inside vacant aisle ca- 
pacity for thirty passengers, and other passengers, who entered the 
car after P, readily passed into the aisle. P was ejected, no' more 
force being used than was necessary. What are P’s rights? 


A. No hability. A utility has a common-law often statutory, 
right to make reasonable regulations, not inconsistent with the 
regulations of the state, for the conduct of its business. It is the 
duty of the patron to comply with such rules and put himself in the 
proper position to receive service before he can demand it. Haw- 
kins v. Vermont Hydro-Electric Corporation, 126 A. 517, 98 Vt. 
176, 37 A.L.R. 1359. Regulations are reasonable which appropri- 
ately enable a utility to perform the duties it has undertaken, to 
secure to itself its just rights, and to conserve the safety, con- 
venience and comfort of its patrons. Southern R. Co. v. McNabb, 
169 S.W. 757, 130 Tenn. 197, L.R.A.1915B, 761. The regulation of 
D Co. tends to promote the safety of fellow passengers, reduces 
the potential liability of D Co., and does not impose on the public 
any unreasonable burden. It is reasonable and P cannot recover 
for violation thereof in the absence of proof of the use of exces- 
sive force. Coombs v. Southern Wisconsin R. Co., 155 N.W. 922, 
162 Wis. 111, L.R.A.1916D, 539, Ann.Cas.1918C, 532. A reasona- 
ble regulation, however, must be reasonably enforced. Garricott 
v. New York State Rys., 119 N.E. 94, 223 N.Y. 9, L.R.A.1918D, 929. 
The power to make regulations obviously includes the power to 
suspend or waive these: (Farber v. Mutual Life Ins. Co. of New 
York, 145 N.E. 535, 250 Mass. 250, 36 A.L.R. 806), but the rule 
in question does not appear to have been waived. P was bound to 
comply with, it. 
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Q.12. D Co. refuses to supply P’s premises with gas until P 
pays a bill incurred by a former tenant because its regulations pro- 
vide that “in all cases of nonpayment of rates fifteen days after 
same are due, the gas may be shut off, without further notice, and 
not be turned on again until rates are paid, and $1 additional for 
reconnecting service.” P seeks mandamus to compel service. 
What results? (a) What difference in result if the unpaid bill had 
been incurred by P at the same premises but the amount was dis- 
puted? 


A. P is entitled to relief. Mandamus is “a proper and the usual 
remedy to compel a corporation to perform a duty imposed upon 
it by law.” Bourke v. Olcott Water Co., 78 A. 715, 84 Vt. 121, 33 
L.R.A.(N.S.) 1015, Ann.Cas.1912D, 108. Since a utility can main- 
tain efficient service only through prompt payment by patrons, it 
should have an easy method of collecting its debts. Thus it may 
require reasonable deposits in advance of service, Vaught v. East 
Tennessee “lek iCo,.130 S/W 1050123 "Tenn. 315) 3 ee Nes) 
315, Ann.Cas.1912C, 132, or discontinue service to patrons who do 
not pay charges promptly, Southwestern Telegraph & Telephone 
Co.-v. Sharp & White, 177-5.W.- 25, "118 “Arks 54) Ee RAL OTS 
323, but it is not entitled to collect a debt from one who is not 
a party to the contract, when it sells its service on credit, Kane 
v. Roxy Theatres Corporation (C.C.A.) 63 F.(2d) 754. Even 
though P be the owner of the premises, he cannot be held liable 
for the bills of his tenants or former owners (McCarthy v. Hum- 
phrey, 75 N.W. 314, 105 Iowa, 535), and his premises cannot, in 
the absence of statute, be subjected to a lien for such charges 
(Turner v. Revere Water Co., 50 N.E. 634, 171 Mass. 329, 40 L. 
R.A. 657, 68 Am.St.Rep. 432). The regulation, as construed by 
D Co., is unreasonable and void. Upon a tender of the usual charg- 
es or deposit and an offer to comply with its reasonable regula- 
tions, P is entitled to service. 

D Co. could not even refuse service because of P’s failure to pay 
for service supplied to his other properties. Sulkin v. Brooklyn 
Edison Co., 261 N.Y.S. 245, 145 Misc. 484. An exception to the 
general rule which authorizes a utility to shut off service for fail- 
ure of the patron to pay is that the service should not be cut off 
in case the patron disputes, in good faith, either the amount due 
or his liability therefor. Carter v. Suburban Water Co., 101 A. 
771, 131 Md. 91, L.R.A.1918A, 764. A few courts hold, however, 
in such circumstances, that the patron must pay and sue to re- 
cover the excess (State ex rel. Goodwine v. Cadwallader, 87 N.E. 
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644, 89 N.E. 319, 172 Ind. 619), but the better rule is that a utility 
should not be the judge of its own case (State ex rel. Payne v. 
Kinloch Tel. Co., 67 S.W. 684, 93 Mo.App. 349). Thus, in the sec- 
ond situation, P is also entitled to relief. 


SECTION 4.—DUTY NOT TO DISCRIMINATE 


Q.13. D Co. extends only to shippers of cotton the privilege 
of making advance bookings for space on a particular vessel. Cot- 
ton thus booked is given priority of shipment over other goods 
delivered to D Co. ahead of such cotton, but subsequent to the 
booking date. P delivered tobacco to D Co. for shipment but it 
was not transported promptly because D Co.’s space was required 
for cotton booked before, but received after, P’s delivery of his 
tobacco. Cotton is the most important product of the territory 
served by D Co. P sues D Co. for loss resulting from the delay in 
shipping his tobacco. What are his rights? What results if the 
privilege has been extended to perishable fruits only? 


A..D Co. is a common carrier and cannot make unreasonable 


discriminations between those whom it is required to serve. This 
duty not to discriminate unreasonably extends, not only to rates, 
but to every phase of D Co.’s public duties. Differences in treat- 
ment constitute unreasonable discriminations, unless there exists 
some reasonable basis therefor. There is nothing in the nature 
of cotton that requires more expeditious shipment than tobacco. 
Ocean S. S. Co. of Savannah v. Savannah Locomotive Works & 
SUPppIy.C0> 05, o)).0//7) lol Ga Sol, 20,0, RA (N35) 8607) 127) Ag, 
St.Rep. 265, 15 Ann.Cas. 1044., The mere fact that cotton is the 
most important product of the territory is not important. D Co. 
has violated its duty not to make unreasonable discriminations 
and, under the federal rule, is liable to P for “all damages it there- 
by occasioned.” Pennsylvania R. Co. v. International Coal Min- 
img Co;-33 0.Ct. 893, 230°Uis. 184, 57' Teed: 1446, ‘Ann.Cas.1915A, 
315. The decision would be otherwise, if the preference was lim- 
ited only to perishable fruits, since their character makes it reason- 
able to provide for their shipment ahead of nonperishable commodi- 
ties. Interstate Commerce Commission v. Delaware Lu. SW eR 


‘Cosa S.Ct: 392, 220\U,S. 235,55 Likid. 448. 


Q. 14. P Co., a telephone company, sues to recover for tele- 
phone service rendered to D Co. which defends that, as the serv- 
ice rendered was identical with that rendered to the city, chari- 
table institutions and ministers, it is entitled to a like 25 per cent. 
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discount on all sums charged for telephone service after the date 
on which it learned of the discrimination and served notice that it 
would claim a similar reduction. D Co. operates a department 
store, to which the service was rendered, and it is admitted that D 
Co. was billed for service at the same rate as like department stores 
in the same city. What results? 


A. The defense is founded solely on unlawful discrimination. If 
the discount is lawful, P Co. is entitled to recover. The common 
law requires one engaged in a public calling to charge a reasona- 
ble and uniform rate to all persons for the same service, rendered 
under substantially similar circumstances. Sullivan v. Minneapo- 
lis & R. R. R. Co., 142 N.W. 3, 121 Minn. 488, 45 L.R.A.(N.S.) 612. 
There can be no favoritism or undue advantage to one person or 
class of persons, but discriminations founded on reason and jus- 
tice may be made. State ex rel. Sorensen v. Chicago, B. & Q. R. 
Co., 199 N.W. 534, 112 Neb. 248. P received from the public a 
franchise of immense value. Southern Pacific Co. v. United States, » 
52 $.Ct. 324, 285 U.S. 240, 76 L.Ed. 736. The discriminations in 
question were neither unreasonable nor unjust as a matter of law, 
“because they were in favor of the public, and because the favored 
classes were in a different situation and were surrounded by dif- 
ferent circumstances from those affecting the general patrons” of 
P. New York Tel. Co. v. Siegel-Cooper_Co., 96 N.E. 109, 202 N. 
Y. 502, 36 L.R.A.(N.S.) 560. In the absence of a statute forbid- 
ding such discounts (St. Louis-Southwestern R. Co. v. State, 261 
S.W. 996, 113 Tex. 570, 33 A.L.R. 367), P Co. is entitled to recover. 


Q.15._D Railroad had long exacted from all shippers an inter- 
state rate, duly filed and published, of $2 a ton. A complained to 
the Interstate Commerce Commission, which ordered the railroad 
within 30 days to reduce the rate to $1 a ton, and to refund to A . 
50 cents a ton on each ton he had already shipped, but D Railroad 
disregarded the order. Six months later P sues the railroad in a 
state court, claiming damages at $1 a ton for freight exacted at 
the filed rate on each of 1,000 tons he had shipped over a period 
beginning before A’s first shipment and ending after the order 
to reduce the rate became obligatory, and offered to prove that 
the rate had always been $1 higher than was reasonable. May P 
maintain the suit and what damages may he recover? 


A. P may maintain his suit. A reparation order is of statutory 
creation and unlike other orders of the Commission, imposes no 
obligation, and can be enforced only by bringing an action in court 
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for the same wrong which formed the basis of the complaint on 
which the reparation order was made. Interstate Commerce Com- 
mission v. United States ex rel. Campbell, 53 S.Ct. 607, 289 U.S. 
385, 77 L.Ed. 1273. Where resort is had to the court, the statute 
provides that the “findings and order of the Commission shall be 
prima facie evidence of the facts therein stated.” The order, 
therefore, makes a prima facie case that the practice for which rep- 
aration was awarded was unreasonable to the extent, and only to 
the extent, to which the Interstate Commerce Commission deter- 
mined that it was unreasonable. Pennsylvania R. Co. v. Weber, 42 
S.Ct. 18, 257 U.S. 85, 66 L.Ed. 141. The Commission held the $2 \ 
rate to-be exactly 50 cents too high during the period of A’s ship- 
ments. All courts must treat $1.50 as having been, for that period, 
the reasonable rate which the act requires, as they must treat $1 as 
the rate for the future. Pennsylvania R. Co. v. Stineman Coal Co.,. 
37 S.Ct. 118, 242 U.S. 298, 61 L.Ed. 316. 


_ The reparation order to A enables all other shippers as well to 
sue for past exactions of an excessive rate. A. J. Phillips Co. v. 
Grand Trunk Western R. Co., 35 S.Ct. 444, 236 U.S. 662, 59 L.Ed 
774. A state court has jurisdiction of an action for damages for 
violation of the Interstate Commerce Act. The two-year limitation 
for applying to the Commission for a reparation order for a viola- 
tion of the statute bars the right, as well as the particular remedy. 
for violations of the act. Kansas City Southern R. Co. v. Wolf, 
43 S.Ct. 259, 261 U.S. 133, 67 L.Ed. 571. An action to recover dam- 
ages for exacting a higher rate than that which the Commission 
has found to have been reasonable is solely for violating the act, 
and therefore is barred in two years. P’s damages will be 50 cents 
per ton on all shipments delivered to him within two years before 
he sued, up to the time the order to reduce the rate became obliga- 
tory, and $1 a ton on all shipments made thereafter. Arizona Gro- 
cery Co. v. Atchison T. & S. F..R. Co., 52 S.Ct. 183, 284 U.S. 370, 
76 L.Ed. 348. Shipper’s right to recover for unreasonable railroad 
rates, 21 Iowa Law Rev. 751; Sharfman, The Interstaté Commerce 
Commission, vol. 2, p. 387; vol. 3 B. p..329. 


Q. 16. D Gas Co., a then nonpublic service corporation, entered 
into a contract in 1931 with P to supply P’s plant with natural 
gas at a fixed rate for a period of ten years. Three years later 
D Co. extended its profession to include all inhabitants of the city, 
filed a schedule of rates with the state regulatory commission, and 
otherwise complied with the law governing public service com- 
panies. Increased costs made it impossible for D Co. to operate 
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under established rates, except at a loss, whereupon it petitioned 
the regulatory body for an increase in rates. P opposed the ap- 
plication, which, after hearing and investigation, was granted. P 
now seeks to enjoin any collection in excess of the contract rate. 
What results? 

A. P is not entitled to relief. The contract is binding between 
the parties (Henderson Water Co. v. Corporation Commission of 
State of North Carolina, 46 S.Ct. 112, 269 U.S. 278, 70 L.Ed. 273) 


- until the state exercises its reserved police power to prescribe rea- 


sonable rates to be charged. When such rates are established ac- 
cording to the procedure prescribed by law, they supersede con- 


tract rates in conflict therewith. Union Dry Goods Co. v. Georgia 


Public Service Corporation, 39°S:Ct) 117, 248 U-S.372, 63 Lad: 
309, 9 A.L.R. 1420. It is settled that “neither the ‘contract clause’ 
nor the “due process clause’ has the effect of overriding the power 
of the state to establish all regulations that are reasonably neces- 
sary to secure the health, ieee good order, comfort, or general 
welfare of the community; that this power can neither be abdicat- 
ed nor bargained away, and is inalienable even by express grant; 
and that all contract and property rights are held subject to its fair 
exercise.” Atlantic Coast Line R. Co. v. City of Goldsboro, 34 S. 
Ct. "364, 232 U.S.. 548, 58° L.Eds 721. 

The contract was entered into with knowledge that the state 
might prescribe reasonable rates to be charged and it is not im- 
portant that the contract was entered into prior to the time that 
D Co. became a public service corporation. Ft. Smith Spelter 
Co. vi Clear Creek Oil & Gas Co. 45°SiCt: 263;,°267 UW S223T..60r, 
Ed. 588. D Co. could put into effect a rate authorized as rea- 
sonable by the state regulatory body even though it exceeded a 
maximum charter or franchise contract rate. C. S. Collier, “Fran- 
chise Contracts and Utility ReenuoS ” 1 Geo.Wash.Law GE 
7/20 


Q.17. A’sold goods to be delivered to B in another state, freight 
prepaid. A shipped the goods by railroad, paid $50 freight, and 
received a bill of lading stamped: “Freight $50, prepaid in full.” 
A forwarded the bill to B, who, relying on its statements, sold the 
goods to C, and directed the carrier to deliver to C, who received 
the goods and became insolvent. Under the tariff schedule filed 
with the Interstate Commerce Commission, and duly published, 
the freight was $80; the $50 being a negligent misquotation, The 
railroad sues B for $30 due as freight. What results? 
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A. Judgment for the railroad. The Interstate Commerce Act 
forbids carriers subject to it to demand or receive a different 


rate from that filed with the Interstate Commerce Commission or . 


to give any undue or unreasonable “preference or advantage” to 
any particular person, or to subject any particular person to “any 
undue or unreasonable prejudice or disadvantage in any respect 
whatever.” Deviation from the scheduled rate is not permitted 
upon any pretext. “Ignorance or misquotation of rates is not an 
excuse for paying or charging either less or more than the rate 


filed.” Louisville & N. R. Co. v. Maxwell, 35 S.Ct. 494, 237 U.- 


S. 94, 59 L.Ed. 853, L.R.A.1915E, 665. Duly scheduled rates can 
be changed only in the manner prescribed by law. Georgia, F. 
& A. R. Co. v. Blish Milling Co., 36 S.Ct. 541, 241 U.S. 190, 60 
L.Ed. 948. 


The carrier has a lien upon the goods to secure the payment of 


the freight charges (Wadley Southern R. Co. v. State of Georgia, 
35 §.Ct. 214, 235 U.S. 651, 59 L.Ed: 405), and one who accepts 
goods on which the carrier has a lien, or who directs delivery of 
them to a third person as if in his own interest, is understood im- 
pliedly to promise, in consideration of delivery, to pay such freight 
as he knows to be due. The effect of the statute is to bind B to 
pay the freight really due. If the act did not impose this obliga- 
tion, he would receive an advantage over consignees who knew 
what was due (Davis v. Cornwell, 44 S.Ct. 410, 264 U.S. 560, 68 L,. 
Ed. 848), and “a wide door would be thrown open for evasion” 
(Louisville & N. R. Co. v. McMullen, 59 So. 683, 5 Ala.App. 662). 
See note, 45 Yale Law J. 142. 


Q.18. The Federal Act to Regulate Commerce provides that 
“nothing in this act contained shall in any way abridge or alter 
the remedies (of suitors)! now existing at common law or by stat- 
ute, but the provisions of this act are in addition to such rem- 
edies.” 49 U.S.C.A. § 22. P sues in the state courts, to recover 
$1,000, alleging that D Co., on a shipment made in interstate com- 
merce over D Co.’s railway line, has exacted an unreasonable 
rate, which exceeds by $1,000 a reasonable rate. D Co. defends 
that the court has no jurisdiction in that the rate charged was 
filed with the commission pursuant to the statute and has not been 
held to be unreasonable by the Interstate Commerce Commission. 


Is P entitled to recover? 


A. No. D Co. is subject to the jurisdiction of the Interstate 
Commerce Commission. The Act-of 1887 (49 US.C.A. § 1 et 


ys 
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seq.) prohibits discrimination by such carriers between shippers, 


empowers the Interstate Commerce Commission to determine the 
reasonableness of the rates and the practices of such carriers, and 
provides that for any violation of the act a carrier “shall be liable 
to the person * * * injured thereby for * * * damages sustained 
in consequence of any such violation.” 49 U.S.C.A. § 8 Al 
though the statute saves to suitors their common-law and statu- 
tory remedies, the purpose and context of the statute indicate that 


‘an investigation and order by the Commission shall “be a prere- 


quisite to the right to seek reparation in the courts because of ex- 
actions under an established schedule alleged to be violative of the 
prescribed standards.” Robinson v. Baltimore & O. R. Co., 32S 

Ct. 114, 222 U.S. 506, 56 L.Ed. 288. To allow the action to be main- 
tained in the absence of such an investigation and order “would 
be repugnant to the declared rule that a rate established in the 
mode prescribed should be deemed the legal rate and obligatory 
alike upon carrier and shipper until changed in the manner pro- 
vided, would be in derogation of the power expressly delegated 
to the Commission, and would be destructive of the uniformity 
and equality which the act was designed to secure.” Texas & P. 
R. Co. v. Abilene Cotton Oil Co., 27 S.Ct. 350, 204 U.S. 426, 51° L. 
Fid)553;. 9 Ann.Cas.1075. 

The reserved rights of a suitor are confined, therefore, to such 
wrongs as can be redressed by courts without previous action by 
the Interstate Commerce Commission. For example, “if the rule, 
regulation, or practice of the carrier is not attacked, and the ship- 
per’s claim is\ grounded upon its violation or discriminatory en- 
forcement, there is no administrative question involved.” Balti- 
more & O. R. Co. v. Brady, 53 S.Ct. 441, 288 U.S. 448, 77 L.Ed. 
888. Although the statute, in such circumstances, authorizes the 
shipper to seek relief before the Commission, he cannot pursue 
both of said remedies. “Damages for discrimination denied by the 
Commission are not recoverable somewhere else.” Interstate Com- 
merce Commission v. United States ex rel. Campbell, 53 S.Ct. 607, 
289 U.S. 385, 77 L.Ed. 1273. Judgment for D Co. 


SECTION 5.—DUTY TO CHARGE REASONABLE RATES 


Q. 19. A statute provides that the state regulatory commission 
shall have the power to prescribe just and reasonable railroad rates 
if, after hearing, it shall find existing rates to be unjust or unrea- 
sonable. The commission, after hearing, ordered ’B Railroad to 
reduce an intrastate rate on lignite coal and prescribed a rate 
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therefor. The order contained no express finding that the exist- 
ing rate was unjust or unreasonable, nor did the commission in any 
manner make such express finding. It indicated that the sole rea- 
son was to facilitate the development of the lignite coal mines of 
the state and no other factors existed which would justify the pre- 
scribed rate. Is the order valid? 


A. The order is invalid. When an administrative commission 
is required by statute to make a finding of facts as a condition pre- 
cedent to making an order, the order is invalid unless there is an 
express finding of such facts. The order “must contain a finding 
of fact, after hearing and investigation, upon which the order is 
founded.” Wichita R. & Light Co. v. Public Utilities Commis 
sion of State of Kansas, 43 S.Ct. 51, 260 U.S. 48, 67 L.Ed. 124. 
The order is void because it is not supported by findings of the 
basic or quasi jurisdictional facts conditioning the commission’s 
power... Wnited| States v..Chicago, M:, St..P. & P..R.'Co.,, 55 S.Ct... 
462, 294 U.S. 499, 79 L.Ed. 1023; Morgan v. United States, 56 S. 
Ct. 906, 911, 80 L.Ed. —. It is also invalid because the rate pre- 
scribed will not yield a fair return upon the fair value of the 
property used in rendering the service. Rates must be reason- 
able to the utility as well as to the public. State Public Util- 
ities Commission ex rel. v. Springfield Gas & Electric Co., 125 N. 
E. 891, 291 Ill. 209. While local interest may serve as a motive 
for enforcing reasonable rates, it cannot “compel a carrier to 
maintain a rate upon a particular commodity that is less than 
reasonable * * * in order to build up a local enterprise.” 
Northern Pac. R. Co. v. State of North Dakota ex rel’ McCue 
(Qvienite Coah Case}, 35°5.Ct. 429, 236 U.S.585, 59°L,. Kd.’ 735,°L.R: 

' A.1917F, 1148, Ann.Cas.1916A, 1. A rate which will not permit a 
carrier to earn a fair return upon the fair value of the property 
used in rendering the service in question is confiscatory and viola- 
tive of due process of law. Banton v. Belt Line R. Corporation, 45 
SCE 534 268.0 S413) 69 Tak d. 1020) See Ril. Hale, “Whats 
a Confiscatory Rate,” 35 Columb.Law Rev. 1045. 


Q.20. Upon complaint, the state regulatory commission, pursu- 
ant to statute and after hearing and investigation, ordered P Co. 
to reduce its exchange rates in X City. The commission evaluated 
the property and included in the rate base all the property of P Co. 
in X City, whether devoted exclusively to exchange service or toll 
service. In calculating the gross income, it added, to the income 

“from exchange service, all income from toll service, whether de- 
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rived from intrastate or interstate messages. Also it allowed 
$1,000 per year for political contributions as a part of legitimate 
operating expenses. Was this proper? 


A. No. It is only the rate for the exchange service in X City 
that is alleged to be unreasonable. P Co. is entitled to earn a 
fair return upon the property used in rendering that service ir- 
respective of other services which it may render. Ann Arbor R. 
Co. v. U. S., 50 S.Ct. 444, 281 U.S. 658, 74 L.Ed. 1098. Local ex- 
change rates should not be entangled with the cost of the long- 
distance service and therefore the valuation of the toll plant— 
property not used in rendering exchange service—must be separat- 


_ed from the valuation of the exchange plant so far as practicable. 


Pioneer Telephone & Telegraph Co. v. State, 167 .P. 995, 64 Okl. 
304, L.R.A.1918C, 138. Such a separation, not only of investment, 
but of revenues and expense accounts, is required of interstate 
telephone companies by law. If property is used in common to 
render both exchange and toll service, separation should be made 
on the basis of actual use. Wabash Valley Electric Co. v. Young, 
53 S.Ct. 234, 287 U.S. 488, 77 L.Ed. 447. The separation of “the in- 
trastate and interstate property revenues and expenses is import- 
ant not simply as a theoretical allocation to two branches of the 
business: it is essential to the appropriate recognition of the 
competent governmental: authority in each field of regulation.” 
smithy. [Ninois Bell “Tel; Co. 51-S.Ct) 65,1282 Wiss 1355.75 as 
255. The failure of the commission to make these separations con- 
stituted errors. Also P Co. “is not entitled to earn whatever it 
may choose to spend, Its expense account is limited to the reason- 
able cost of efficient ordinary operation, to the exclusion of ex- 
penditures too large, or otherwise improper, unjust, or unfair to its 
patrons, who must pay them, if provided for by higher rates.’ 
Reno Power, Light & Water Co. v. Public Service Commission of 
Nevada (D.C.) 298 F. 790. The $1,000 item should have been ex- 
cluded. | 

Nore: The Federal Communications Commission Act of June 19, 
1934, 47 U.S.C.A. § 151 et seq., authorizes the Commission to pre- 
scribe just and reasonable charges for services rendered by “every 
common carrier engaged in interstate or foreign communication by 
wire or radio.” 47 U.S.C.A. § 201. 


Q.21. The state regulatory commission, pursuant to statutory 
authority and after hearing and investigation, prescribed a schedule 
of rates for P Electric Co., serving X City. The commission evalu- 
ated the property of P Co. in X City and took as the rate base the 


| 


NS N 


§ 5 * PUBLIC'UTILITIES AND CARRIERS 907. 


actual investment in the local plant used for rendering the service 
based largely on book historical cost. It excluded all evidence 
as to the amount and market value of securities outstanding, re- 
production costs, probable future price trends, value of franchises, 
_ and going concern value. P Co. appealed to the proper state court 
alleging confiscation of ‘its property, but the court refused to exer- 
cise its own independent judgment as to the value of the property 
and affirmed the order, holding that there was evidence to sup- 
port it. What errors were committed? 


A. Numerous errors appear. The due process of law require-_ 
ment prevents a state from fixing rates at a level that effects a con- 
fiscation of a utility’s property. St. Louis & O’F. R. Co. v. U.S., 
49 S.Ct. 384, 279 U.S. 461, 73 L.Ed. 798. There is such confisca- 
tion if the rates fixed do not permit it to earn a fair rate of return 
“upon the reasonable value of the property at the time it is being 
used for the public.” Willcox v. Consolidated Gas. Co. of New 
Y Ore Zot Ct. NOZ 2h 5 019.895 Bd), 382, 7489 LRALON SY) 
1134, 15 Ann.Cas. 1034. First, the refusal of the court to determine 
for itself the value of the property was error. Inasmuch as P Co 
alleged confiscation of its property, it was, under the due process 
clause of the Fourteenth Amendment, entitled to “a fair op- 
portunity for submitting that issue to a judicial tribunal for de- 
termination upon its own independent judgment as to both law 
and facts.” Ohio Valley Water Co. v. Ben Avon Borough, 40 S. 
Ct. 527, 253 U.S. 287, 64 L.Ed. 908. Second, actual investment or 
historical cost is not the protected fair value, although it is consid- 
ered as one measure thereof. To adopt it as “the exclusive or 
final test” was error. Los Angeles Gas & Electric Corporation v. 
Railroad Commission of California, 53 S.Ct. 637, 289 U.S. 287, 77 
L.Ed. 1180. Third, one of the recognized measures of fair value is 
“the amount and market value of stocks and bonds outstanding.” It 
was error to exclude it. United Rys. & Electric Co. of Baltimore v. 
West, 50 S.Ct. 123, 280'U.S. 234, 74 L.Ed. 390. Fourth, the utility: is 
entitled to a fair return at the time the property is being used. Since 
rate orders are prospective, probable future price trends must be 
considered. “An honest and intelligent forecast of probable fu- 
ture values, made upon a view of all relevant circumstances, is 
essential.” State of Missouri ex rel. Southwestern Bell Tel. Co. v. 
Public Service Commission of Missouri, 43 S.Ct. 544, 262 U.S. 276, 
67 L.Ed. 981, 31 A.L.R. 807. Fifth, franchises are not to be includ- 
ed in the rate base in excess of the price paid therefor. Georgia 
Ry. & Power Co. v. Railroad Commission of State of Georgia, 43 


Py Lee TO ef ee Mey “ POT PG Pte fed We ME nT | CPN Yee ont (in ial 


‘4 4 17 Set eee 
. dade 
a ’ 


90% PUBLIC UTILITIES AND CARRIERS $5 


S.Ct. 680, 262 U.S. 625, 67 L.Ed. 1144. Sixth, going concern value 
is “a property right” and “upon proof of its existence it may have a 
place in the base upon which rates are to be computed.” Dayton 
Power & Light Co. v. Public Utilities Commission of Ohio, 54 S.Ct. 
647, 292 U.S. 290, 78 L.Ed. 1267. To exclude the evidence thereof 
.was error. See T. P. Hardmann, “Judicial Review as a Require- 
ment of Due Process in Rate Regulation,” 30 Yale Law J. 681; 
Note, Judicial review of rate orders of administrative boards, 50 
Harv.Law Rev. 78; 21 St.L.Law Rev. 168; Rate base, 49 Harv. 
Law Rev. 297; 34 Mich. Law Rev. 100. 


Q. 22. P Co. owns and operates a toll bridge across a river in 
State X. In 1934, the state regulatory commission, after complaint 
and pursuant to statute, investigated the reasonableness of the tolls 
charged, and fixed the fair value of the property at the same amount 
as in a previous (1926) valuation, holding that “cost conditions” 
had not “changed materially” since 1926, and prescribed slightly 
lower allowable gross annual revenue, but admitted in evidence P 
Co.’s reproduction cost estimates. As regards the latter, the com- 
mission accepted P Co.’s original expenditures for intangible over- 
head construction costs rather than the calculations of P Co.’s en- 
gineers, allowed the fair market value of a house adjacent to the 
bridge used rent free by the superintendent, allowed $50,000 for 
“value of location,” since the river was narrower and river bed con- 
ditions were more favorable at that point, and took, as the measure 
of accrued depreciation, the reserve as shown on the books of P 
Co. It allowed tolls calculated to‘yield a net income of 9 per cent. 
per annum on the established rate base because the bridge was 
subject to special danger from floods. What errors? 


A. Numerous errors were committed. First, the cost of repro- 
ducing the property does not furnish an exclusive test. It is of 
service, as a relevant fact, “when the cost of reproducing the prop- 
erty may be ascertained with a proper degree of certainty. But 
it does not justify the acceptance of results which depend upon 
mere conjecture.” Simpson v. Shepard (Minnesota Rate Cases), 
33001 Cty 1729-280" U9. 3026.07 aL Bde 5 eas. LR AR CN Seidel oie 
Ann.Cas.1916A, 18. Rejection of conjectural estimates of intan- 
gible overhead construction costs was not error. Second, the 
house used by the bridge superintendent, even though owned by 
P Co., was not used in rendering service to the public and should 
have been excluded. Los Angeles Gas & Electric Corporation v. 
Railroad Commission of California, 53 S.Ct. 637, 289 U.S. 287, 77 
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L.Ed. 1180. Third, the right to operate a toll bridge across a pub- 
lic stream is fundamentally a gift from the state and “to attach a 
value to it would be to capitalize the franchise contrary to * * * 
the frequent decisions of the courts. * * * There is no warrant 
for an increase of fair market value by reason of opinions as to what 
it would cost to build a bridge elsewhere.” Clark’s Ferry Bridge 
Co. v. Public Service Commission of Pennsylvania, 54 S.Ct. 427, 291 
USS. 227, 78 L.Ed. 767. The allowance of $50,000 was error. Fourth, 
since the rate base is present fair value, it was error to adopt 
for depreciation the reserve as shown on the books, as this re- 
serve may be greatly in excess of the depreciation actually ac- 
crued in each year. Lindheimer v. Illinois Bell Tel. Co., 54 S.Ct. 
658, 292 U.S. 151, 174, 78 L.Ed. 1182; 36 Columb.Law Rev. 250; 
24 Georgetown Law. J. 155. Fifth, the allowance of 9 per cent. 
return was excessive. P Co..is entitled only to a return “equal to 
that generally being made at the same time and in the same gen- 
eral part of the country on investments in other business under- 
takings which are attended by corresponding risks and uncertain- 
ties. * * * The return should be reasonably sufficient to assure 
confidence in the financial soundness of the utility and should be 
adequate, under efficient and economical management, to maintain 
and support its credit and enable it to raise the money necessary 
for the proper discharge of its public duties.” United Rys. & Elec- 
tric’ Co. of Baltimore v. West, 50 S.Ct. 123, 280 U.S. 234, 74 L.Ed. 
390. See P. M. Berkson, “Revitalizing Rate Regulation,” 9 St. 
John’s Law Rev. 322. 


SECTION 6—ADEQUACY OF SERVICE 


Q. 23. G Co. has undertaken to supply natural gas to residents 
of City X under an exclusive franchise which requires extensions 
“where they can be made without financial loss to G Co.” A small 
addition has grown up within the corporate limits of City X. 
The residents thereof petition the state regulatory commission to 
require G Co. to serve them with natural gas. At the hearing, 
the evidence discloses that there are 16 dwelling houses in the ad- 
dition; that there will be 15 users of gas; that the initial cost o‘ 
the extension will be $2,000; that the net earnings from the ex- 
tension, if ordered, will amount to $81.52 per annum; that other 
homes will be built in the addition; and that the territory is now 
served with electric and telephone service. The commission, pur- 
suant to statutory authority, orders the extension to be made. G 
Co. seeks your advice. 
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A. G Co. must comply with the order. It owes a public duty to 
provide reasonable and adequate facilities and service within the 
territory which it professes to serve. The acceptance of the fran- 
chise constitutes a holding out to afford reasonable service to the 
whole of City X. The enforcement of this duty by statute is a 
proper exertion of the state police power. Missouri Pac. R. Co. v. 
Norwood, 51 S.Ct. 458, 283 U.S. 249, 75 L.Ed. 1010.. But the 
term “reasonable and adequate” is relative and must be interpreted 
in the light of conditions existing at the time and in relation to 
all surrounding circumstances. Atchison, T. & S. F. R. Co. v. . 
State, 176 P..393;\71 Okl. 167, ¥1 AVL. RY 992. The rights of both 
patron and utility must be considered. Murray v. Public Utilities 
Commission, 150 P. 47, 27 Idaho, 603, L.R.A.1916F, 756. Do the 
circumstances make it reasonable to require the extension in ques- 
tion? The extension ordered is within the professed undertak- 
ing of G Co. Unless G Co. renders the service, the addition will 
be without natural gasy the extension is reasonably necessary to 
insure adequate heating service. Also, it appears that the net re- 
turn will yield a fair return upon the fair value of extension. More- 
over, it is not without significance that electric and telephone 
service already is supplied to the territory in question. These facts 
indicate that the order is reasonable. G Co. cannot successfully re- 
sist the enforcement of the order. Oklahoma Gas & Electric Co. 
v. State, 209 P. 777, 87 Oki-1/4. 


Q. 24. P tendered crude oil in bulk to D Co., a common carrier 
by rail, for intrastate transportation. D Co. owned no oil tank cars, 
had never transported crude oil, and refused the tender. No stat- 
ute in the state imposes the duty on common carriers to transport 
crude oil. P sues to recover damages arising out of the refusal to 
serve. Decide. t 


4 


A. Judgment for D Co. It is the duty of a common carrier to 
furnish suitable cars for the safe transportation of the various kinds 
of property which are usually carried by it. Thus cars with icing 
facilities may be required for the transportation of perishable prod- 
ucts, such as milk (Baker v. Boston & M. R. Co., 65 A. 386, 74 N. 
H. 100, 124 Am.St.Rep. 937, 12 Ann.Cas. 1072), refrigerator cars 
for vegetables and meats (Atlantic Coast Line R. Co. v. Geraty (C. 
C.A.) 166 F. 10, 20 L.R.A.(N.S.) 310), special cars for poultry (Da- 
vis v. McKinley, 255 $.W. 523, 200 Ky. 699), and any failure to ob- 
serve its duty in this regard renders the carrier liable for loss or 
injury occasioned thereby. But tank cars are an exception to the 
general rule (U. S. v. Pennsylvania R. Co., 37 S.Ct. 95, 242 U.S. 
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208, 61 L.Ed. 251), because “there are fifty-nine varieties of liquids 
regularly transported in tank cars,” and cars used for the transpor- 


. tation of one kind of liquid ordinarily cannot be used for the trans- 


portation of another kind. In re Private Cars, 50 I.C.C. 652. In 
the absence of statute requiring such service, P cannot recover. 
st. Louis &S. F: R. Co, v. State; 184 P. 442,76 Okl. 60, 7, A.1.R. 
140. 


Q. 25. A Co. and B Co. furnish telephone service in adjacent 
towns of X and Y respectively located within State Z. A Co. filed 
a complaint with the state regulatory commission, alleging that its 
lines and those of B Co. form a continuous line of communication 
between different localities which are not reached by the line of 
either company alone and prayed that the commission order a con- 
nection to be made between the lines of A Co. and B Co. The 
commission, after a hearing, held that the public convenience re- 
quired that the connection be made and, pursuant to statutory au- 
thority granted the prayer and made due provision for compensa- 
tion to B Co. ‘B Co. seeks your advice. 


/ 
A. The order is valid. At common law, a public utility owed no 
duty to make physical connection with another utility. Home Tel. 


Co. v. People’s Telephone & Telegraph Co., 141 S.W. 845, 125 


Tenn. 270, 43 L.R.A.(N.S.) 550. But the state in the exercise of 
its police power may compel such physical connections and require 
B Co. to furnish its wires for the transmission of messages orig- 
inating on A Co.’s lines, provided that an arrangement is made to 
compensate B Co. for the additiona: service which it renders. 
Blackledge v. Farmers’ Independent Tel. Co. of Red Cloud, 181 N. 
W. 709, 105 Neb. 713, 16 A.L.R. 343. Such physical connections 
were first required of railroads. Michigan Cent. R. Co. v. Mich- 
igan R. R. Commission, 35 S.Ct. 422, 236 U.S. 615, 59 L.Ed. 750. 
Telephone service is analogous to railway service. 

Nore: The Communications Act of June 19, 1934 (47 U.S.C.A. 
§ 151 et seq.) provides that: “it shall be the duty of every common 
carrier engaged in interstate or foreign communication by wire or 
radio * * * in cases where the [Federal Communications] 
Commission, after opportunity for hearing, finds such action 
necessary or desirable in the public interest, to establish physi- 
cal connections with other carriers.” 47 U.S.C.A. § 201. The 
Interstate Commerce Act empowered the Interstate Commerce 
Commission to require interstate carriers by rail to make track 
connections. Ala. & V. R. Co. v. Jackson & E. R. Co., 271 U.S. 244, 
46.S,Ct. 535,/70 L.Ed. 928. 
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Q. 26. The Interstate Commerce Commission, pursuant to stat- 
utory authority, authorized R. Co., a Missouri corporation, to lease 
the railway properties of T. Co., a Texas corporation, operating in 
Arkansas, Louisiana and Texas, with only 81 miles of line in Tex- 
as. The Interstate Commerce Commission found that the consum- 
mation of the plan—by which general offices, roundhouses, etc., 
would be removed from Texas to Loyisiana—would result in an 
annual saving of $81,000, whereas the expenditure, if continued, 
would impose a burden on interstate commerce. The order con- 
cluded: “The lease which is hereby approved will be in harmony 
with and in furtherance of the plan for the consolidation of rail- 
road properties heretofore established by Act of Congress and will 
promote the public interest.” The laws of Texas confine the right 
“to own and maintain any railways within the state” to domestic 
corporations and require them “to keep and maintain permanent- 
ly their general offices within this state” and prohibit them from 
changing “the location of their general offices or roundhouses, save 
with the consent of the regulatory commission of this state.” Tex- 
as sues to restrain the enforcement of the Commission’s order au- 
thorizing the lease. Decide. 


A. Bill dismissed. The question is solely one of statutory con- 
struction. It is lawful under the Emergency Railroad Transporta- 
tion Act of 1933 (49 U.S.C.A. § 5) for any such carrier, with the 
approval of the Interstate Commerce Commission, “to purchase, 
lease or contract to operate the properties of another” and if, after 
heariug, the Commission finds that the proposed lease will be in 
furtherance of the plan for the consolidation of railroad properties 
and will promote the public interest, the Commission is authorized 
to give its approval. These provisions implemented the Transpor- 
tation Act of 1920 (41 Stat. 456)—to insure an adequate national 
transportation system. Dayton-Goose Creek R. Co. v. U. S., 44 S. 
Ct. 169, 263 U.S. 456, 68 L.Ed. 388, 33 A.L.R. 472. One means by 
which to maintain adequate service is the avoidance of waste, and, 
to attain that purpose, new rights, new obligations, and new ma- 
chinery were created by the act of 1920. Texas & P. R. Co. v. Gulf, 
C2 & Saks RCo; 468: Ct; 263.3270 U.S! 266; 70 Laikeds.578.4 Vhevad- 
ditional power to authorize consolidations, approve leases, etc., con- 
ferred by the act of 1933, was given in aid of that policy. Texas 
v. U.S., 54 $.Ct. 819, 292 U.S. 522, 78 L.Ed. 1402. The test is the 
controlling “national public interest,” which term has a direct rela- 
tion to adequacy of transportation service and the best use of trans- 
portation facilities. New York Cent. Securities Corporation v. U. 
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S., 53 §.Ct. 45, 287 U.S. 12, 77 L.Ed. 138. Thus the Commission 
may order the removal of burdensome expenditures required by 
state regulation. The obligation of a carrier to render intrastate 
service is subordinate to its duty “efficiently to render transporta- 
tion services in interstate commerce.” Local needs are subordinate 
to the requirements of the nation. Florida v. U. S., 54 S.Ct. 603, 
292 U.S. 1, 78 L.Ed. 1077.. The findings of the Commission leave 
no doubt that the provisions of the lease, as approved, bear a di- 
rect relation to economy and efficiency in interstate operations. 


Q. 27. R Co. was incorporated under a permissive charter for 25 
years to operate a single intrastate railway line. The road was 
constructed primarily to serve large lumbering industries which 
are now extinct. The territory served is sparsely settled, unpro-. 
ductive, and without local industries. The operating costs for the 
last year were $84,000, as against $24;000 revenue. In the face of 
such circumstances, R: Co. concludes to cease operation, dismantle 
its road, and surrender its charter, even though the latter has not 
expired. No statute requires R Co. to continue the service. The 
state insists that R Co. must continue to operate the road for the 
remainder of the charter term, or respond in damages. R. Co. seeks 
your advice. What advice? 


A. R Co. has a constitutional right to abandon the road. One 
who devotes his property to a public use and grants to the public 
an interest in the use “may withdraw his grant by discontinuing 
the use.” Munn v. Illinois, 94 U.S, 113, 24 L.Ed. 77. Thus, in the 
' absence of statute or express contract, R. Co. may withdraw its 
property from public use “when that use can be kept up only at a 
loss.” Brooks-Scanlon Co. v. Railroad Commission of Louisiana, 
A008, Ct 183, 250"U.S.' 396; 64 d.323; .\ ihe courts:are inclined 
to avoid finding a charter or franchise to be a contract obligation 
to continue operations at a loss. Gress v. Village of Ft. Loramie, 
125 N.E/112, 100 Ohio St. 35, 8 A.L.R. 242. No implied contract 
can be elicited from the mere fact that R. Co. accepted a charter 
from the state. Bullock v. State of Florida ex rel. Railroad Com- 
mission of State of Florida, 41 S.Ct. 193, 254 U.S. 513, 65 L.Ed. 380. 
R. Co. devoted its property to the use of the public “on condition 
that the public shall supply sufficient traffic on a reasonable rate 
basis to yield a fair return. (When) it developed with reasonable 
certainty that future operation will be at a loss, (R) Co. may dis- 
continue operation, and get what it can out of the property by dis- 
mantling the road. To compel it to go on at a loss or to give up 
the salvage value would be to take its property without the just 
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compensation which is a part of due process of law.” Railroad 
Commission of State of Texas v. Eastern Texas R. Co., 44 S.Ct. 
247, 264 U.S. 79, 68 L.Ed. 569. The facts preclude any reasonable 
expectation that the road will become self-sustaining in the future. 
The state cannot compel continuance by R Co, 


Q. 28. In 1900 the state Legislature passed a consolidation act 
which recited that E Co. and R Co. had agreed to consolidate their 


franchises to supply electric and street railway services respective- | 


ly in X City, and authorized them to do so by transfer of their prop- 
erties and franchises by deed of indenture to C Co. The statute 
incorporating C Co. expressly provided that C Co. should be vested 
with the franchises, subject to the liabilities of the merged com- 
panies. The charter of C Co. was granted for a term of 50 years. 
The consolidation was effected as authorized and C Co. has since 
operated the electric and street railway businesses as a single enter- 
prise. Operation of the street railways has become unremunerative, 
but the loss thereon does not render the combined enterprise unprof- 
itable. Last week C Co. abandoned its street railways and tendered 
to the state its franchise to operate.the same. The state petitions 
the proper court for mandamus to compel continuance. What re- 
sults? 


A. Writ should issue. There is a distinction between a complete 
withdrawal from the public service and the partial abandonment 
thereof. Due process of law permits the former if the business can 
be conducted only at a loss. But a utility which has undertaken to 
serve the public cannot limit its performance of that duty to those 
activities which yield a profit. City of Spartanburg v. South 
Carolina Gas & Electric Co., 125 S.E. 295, 130 S.C. 125. A state can 
ordinarily require a utility to perform the unprofitable parts of its 
service, if the business as a whole yields a fair return. This duty 
was first required of carriers by rail. Sherwood v. Atlantic & D. 
Ry. Co., 26 S.E. 943, 94 Va. 291. There is a tendency by a few 
courts to exclude from the rule cases in which the types of serv- 
ice are so distinct as to constitute substantially different undertak- 
ings. Mt. Carmel Public Utility & Service Co. v. Public Utilities 
Commission, 130 N.E. 693, 297 Ill. 303, 21 A.L.R. 571. Some cases 
turn on special circumstances involved. Omaha & Council Bluffs 
St. R. Co. v. City of Omaha (In re Curtailment of Bus Service), 
252 N.W. 407, 125 Neb. 825. But the federal courts and a majority 
of the state courts regard the franchise as inseparable and serv- 
ice must be continued until the obligation to render it is altered by 
the parties or relaxed by state authority. Georgia Power Co. v. 
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City of Decatur, 50 S.Ct. 369, 281 U.S. 505, 74 L.Ed. 999. Thus C 
Co. can be compelled to resume operation of the street railways as 
long as its whole enterprise continues profitable. 


SECTION 7.—LIABILITY INCIDENT TO SERVICE 


Q.29. P subscribes to D Co.’s telephone service in City X under 
a service contract which provides that “‘no liability for damages 
arising for omissions in, the making up or printing of its ditectories 
shall attach to the Company.” For a number of years P’s tele- 
phone numbers were correctly listed. In the last directory issued, 
however, the number of P’s main office was unintentionally omitted 
and the number for the branch office was incorrectly listed. As a 
result, P expended moneys in newspaper advertising, issuing circu- 
lars, and employing solicitors to inform customers of the correct 
numbers. P brings this action to recover damages for breach of 
the contract in failing to publish the correct numbers. - Decide. 


A. Judgment for D Co. While unreasonable regulations of pub- 
lic service corporations are not binding on patrons, the regulation 
of D Co. is binding on P if it is reasonable. The preparation and 
distribution pf a directory is not the essential service of a tele- 
phone company but is subordinate to the main business of trans- 
mitting messages. Also the directory is analogous to a railroad 
timetable, and only for willful or needless departures from time- 


tables does liability attach. Heirn v. McCaughan, 32 Miss. 17, 66 


Am.Dec. 588. In the absence, of statute, telephone companies are 
not insurers of their service (Barrett v. New England Telephone 
& Telegraph Co., 117 A. 264, 80 N.H. 354, 23 A.L.R. 947), although 
they are under a duty to serve all impartially and to avoid discrim- 
ination (Central Union Tel. Co. v. State ex rel. Falley, 19 N.E. 604, 
118 Ind. 194, 10 Am.St.Rep. 114). Those who are not insurers 
“have the power to limit their liability in cases where mistakes oc- 
cur through no fault on their part, or for such mistakes of their 
employees as will occur in spite of the most stringent regulations, 
or the most vigilant general oversight.” Weld v. Postal Telegraph- 
Cable Co., 92 N.E. 415, 199 N.Y. 88. Complete freedom from error 
in the preparation of a telephone directory is practically impossi- 
ble. In view of the right to make reasonable regulations and the 
absence of proof of gross negligence or willful misconduct, D Co. 
is not liable. Hamilton Employment Service, Inc., v. New York 
Tel. Co., 171 N.E. 710,253 N.Y. 468. 
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Q. 30. In a suit for damages for injuries sustained from falling on 
a stairway leading from an elevated railway station, after leaving an 
elevated train, the court charged the jury that “in the operation of 
elevated trains and the maintenance of steps leading to and from 
said trains, for the use of passengers, it is the duty of common car- 
riers to exercise the highest degree of care for the safety of pas- 
sengers, consistent with the mode of conveyance adopted and its 
practical operation.” Defendant excepted. What result? 


A. Exception sustained. In the operation of trains and the im- 
mediate incidents of passenger transportation, the highest degree 
of care is required. But as to stations, buildings, and other appur- 
tenances, only ordinary or reasonable care is required on the part 
of the carrier—“the care required should be commensurate with the 
danger involved.” Davis v. South Side Elevated Railway Co., 127 
N.E. 66, 292 Ill. 378, 10 A.L.R. 254. For the safety of passengers 
in boarding, riding, or alighting from trains, the highest degree of 
care must be exerted; but the same degree of care is not required 
as to stations and approaches to and from them, because the dan- 
ger incurred in such surroundings is not the same as on moving 
trains. If it be shown, for example, that a banana skin or wire 
hoop had been permitted to remain upon the stairway for a suffi- 
cient time that notice might be implied, or actual notice were giv- 
en, and injuries resulted therefrom, that might justify a verdict 
against the defendant under the rule requiring the exercise of or- 
dinary care. No such notice, however, was shown here. Chesa- 
peake & Ohio Railway Co. v. Burton (C.C.A.) 50 F.(2d) 730. 


Q. 31. A railroad passenger was traveling on a free pass, which 
read: “The carrier will not be liable for injury to the passenger 
through negligence.” What is the effect of the provision? 


A. State decisions conflict. The greater weight of authority 
holds that recovery may be had. Certain duties are imposed upon 
carriers out of regard for human life. These are independent of 
contract and arise from the nature of the public employment. Con- 
tracts may be made with the carrier, but in all such contracts cer- 
tain incidents are written by the hand of the law. One such condi- 
tion is the liability of the carrier to a passenger for all injuries 
proximately resulting from its own negligence or that of its serv- 
ants. McNeill v. Durham & C. R. Co., 44 S.E. 34, 132 N.C. 510, 67 
L.R.A. 227, 95 Am.St.Rep. 641. By the rule of the federal courts, 
a common carrier carrying free may by agreement or by a state- 
ment printed in the pass, though not brought to the actual notice 
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of the passenger, relieve itself from liability for unintentional lack 
of care (Boering v. Chesapeake Beach R. Co., 24 S.Ct. 515, 193 U. 
S. 442, 48 L.Ed. 742), but even an express agreement is void, as 
against public policy, in case the carelessness of the carrier or its 
servant is willful (New York Cent. R. Co. v. Mohney, 40 S.Ct. 287, 
252 U.S. 152, 64 L.Ed. 502, 9 A.L.R. 496). See note, 30 Ill.Law Rev. 
373, Applicability of federal rules of decision in state courts. | 


Q. 32. P delivered 1,000 barrels of cherries to D Co. for ship- 
ment from Havana, Cuba, to New York City. The cargo arrived 
in bad condition due to improper stowage, and 400 barrels were 
spoiled. D Co. resisted P’s suit to recover by setting up the fol- 
lowing clause in the bill of lading: “In the event of claims for 
loss, damage or short delivery, the same shall be adjusted on the 
basis of the invoice value of the entire shipment, adding expenses 
necessarily incurred.” The proof was that, owing to favorable 
market conditions existing in New York City at time of arrival, 
the market value of all the merchandise which remained exceeded 
the value stated in the invoice, plus freight. What judgment? 


A. Judgment for P. The common-law liability of a common 
carrier of goods was that of insurer, except against losses due to 
a limited number of causes such as acts of God, of the public en- 
emy, or of the shipper, or due to the inherent nature of the goods. 
Seaboard Air Line Ry. v. Mullin, 70 So. 467, 70 Fla. 450, L.R.A. ° 
1916D, 982, Ann.Cas.1918A, 576. The measure of the shipper’s 
recovery is normally the market value of the goods at destination, 
in like condition as they were when shipped, on the date when they 
should have arrived. St. Johns N. F. Shipping Corporation v. S. 
A. Companhia Geral Commercial Do Rio De Janeiro, 44 S.Ct. 30, 
263 U.S. 119, 68 L.Ed. 201. While the carrier may exempt itself 
by contract from liability for the consequences of events beyond its 
control (Cau v. Texas & P. R. Co,., 24 S.Ct. 663, 194 U.S. 427, 48 
L.Ed. 1053), it cannot contract for relief from liability for its own 
negligence, even though it grants a special consideration for such 
an agreement (Boston & M. R. R. v. Piper, 38 S.Ct. 354, 246 U.S. 
439, 62 L.Ed. 820, Ann.Cas. 1918E, 469). 

Two valuation clauses are used by carriers. One recites that a 
sum named in the bill of lading is the agreed value of the goods 
in the absence of the shipper’s declaration of a higher value; that 
the rate is fixed with reference to the specified value; and, in the 
event of loss or damage, this clause inures to the benefit of the car- 
rier. But such a stipulation is binding only if the shipper is accord- 
ed a reasonable choice of procuring transportation of his goods 
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with common-law liability. Hart v. Pennsylvania R. Co., 5 S.Ct. 
POUT? USP osisece hy eae tye 

The other valuation clause is represented above, i. e., any loss 
or damage for which the carrier is liable shall be computed on the 
basis of ‘the value of the goods at the place and time of shipment. 
The weight of authority in state courts favors the validity of such 
clause even though no choice of rates be open to the shipper. The 
Ansaldo San Giorgio I (D.C.) 3 F.Supp. 579. But, if the effect of 
the clause be to grant immunity for the negligent acts of the car- 
rier, the contract is contrary to public policy, and the injured party 
is entitled to damages measured according to the general rule. The ' 
Ansaldo San Giorgio I v. Rheinstrom Bros. Co., 55 S.Ct. 483, 294 
U.S. 494, 79 L.Ed. 1016. Under the above- stated facts; .D Gathis 
relieved from liability for its own negligent acts. As such, the 
agreement is against public policy. Judgment for P. Note, 34 
Mich.Law Rev. 415, True valuation agreement. ° 


Q. 33. In the preceding question suppose that the damage had 
occurred while the goods were in the hands of Y Co.—a connecting 
carrier. Would D Co. be liable? 


A. No. In the absence of a special contract or a statute, a com- 
mon carrier, by receiving property for transportation over its own 
line and other lines therewith connected, is only bound to carry 
over its own line and deliver safely to the next connecting carrier. 
“The rule is just. Why should one * * * be liable for the neg- 
ligence of another, where there is no agreement to be so?” Roy 
v. Chesapeake & O. R. Co., 57 S.E. 39,61 W.Va. 616, 31-L.R.A.(N. 
S.) 1; Michigan Central Railroad Co. v. Mineral Springs Mfg. Co., 
16 Wall. 318, D1 L.Ed. 297. In the absence of any contract or stat- 
ute, D Co. is not liable. ¢ 

Norte: Congress has provided (Carmack Amendment, June 29, 
1906, 49 U.S. CA. § 20(11) note) that a “common carrier, railroad, 
or transportation company,” which receives property in one state 
to be transported to a point in another, involving the use of a Con- 
necting carrier for some part of the way, shall be deemed to have 
adopted such other carrier as its agent and to incur liability 
throughout the entire route, with the right to reimbursement for a 
loss not due to its own negligence. Atlantic Coast Line R. Co. v. 
Riverside Mills, 31 $.Ct. 164, 219 U.S. 186, 55 L.Ed. 167, 31 L.R.A. 
(N.S.) 7. 


Q. 34. Mules worth $200 each were shipped by railroad under a 
bill of lading which stated in print: “It is agreed that the animals 
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shipped are worth not more than $100 each if horses or mules, $20 
if hogs, and $10 if sheep.” The carrier had higher freight rates, if 
the shipper would not accept these valuations. The shipper took 
a bill without knowing what it contained. By the negligence of the 
railroad’s servants the mules were killed in transit. The shipper 
sues the railroad. How much may he recover? 


A. Federal courts and many state courts hold the agreed valua- 
tion binding at common law on the theory that it is, like a liquida- 
tion of damages, an agreement as to a fact, and not an attempt to 
alter the rule of law that holds a carrier liable for its negligence, 
and it is said, also, that it includes a statement of value which the 
shipper is estopped to deny. Adams Exp. Co. v. Croninger, 33 S. 
Ct. 148, 226°U.S. 491, 57. L.Ed. 314, 44-L.R.A.(N'S.) 257. Other 
states hold it binding, in case of negligence, only if actually under- 
stood as a statement or agreement as to value (Central of Georgia 
R. Co. v. Hall, 52 S.E. 679, 124 Ga. 322, 4 L.R.A. [N.S.] 898, 110 
Am.St.Rep. 170, 4 Ann.Cas. 128); others only when it fairly ap- 
proximates the real value (Southern Ry. Co. v. Jones, 31 So. 501, 
132 Ala. 437); others hold it wholly invalid, as taking effect, if at 
all, by way of relieving from negligence (Herman Weiller v. Penn- 
sylvania R. Co., 19 A. 702, 134 Pa. 310, 19 Am.St.Rep. 700). 

As to railroad transportation between states or territories, or to 
an adjacent foreign country, the common law is superseded by the 
Cummins Amendment (38 Stat. 1196, 39 Stat. 441, U.S.C. tit. 49, § 
20(11), 49 U.S.C.A. § 20(11) to the Interstate Commerce Act, 
which makes the carrier liable for the full amount of loss or dam- 
age caused by it, notwithstanding any limitation by contract, rule, 
or tariff, or any representation or agreement as to value, any such 
limitation being declared unlawful and void. Adams Exp. Co. v. 
Darden, 44 S.Ct. 502, 265 U.S. 265, 68 L.Ed. 1010. .But the Cum- 
mins Amendment excepts baggage and property, other than ordi- 
nary livestock, as to which the carrier has been authorized by the 
Interstate Commerce Commission to make rates dependent on val- 
ue, as declared or agreed upon in writing. 


Q. 35. In an action against a railroad company for loss of goods 
carried in interstate transportation, the shipper proved that the 
goods were worth a dollar a pound and were lost by the negligence 
of the carrier’s servants. The carrier proved that it had had on file 
for a year a low rate for goods agreed to be worth not more than 50 
cents a pound, and a higher rate for other goods, that the goods 
were shipped at the low rate, and that the shipper took a bill of lad- 
ing in which the carrier had inserted an agreement that the goods 
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were worth not more than 50 cents a pound. How much may the 
shipper recover? 


A. At the rate of 50 cents a pound only. The fact of keeping on 
file a rate declared unlawful and void, unless authorized by the 
Commission, raises a presumption that authority has been given. 
The acceptance, without knowledge of its contents, of a bill of lad- 
ing containing words of agreement as to value, constitutes an 
agreement in writing as to value, within the meaning of the Cum- 
mins Amendment. American Ry. Exp. Co. v. Lindenburg, 43 S. 
Ct. 206, 260 U.S. 584, 67 L.Ed. 414. 


Q. 36. A, having an order from B for three carloads of flour, 
shipped the flour and took a separate bill of lading for each car- 
load. By one bill the carrier undertook to deliver to A, by another 
to B, and by the third to A’s order. A indorsed and delivered the 
bills to B, who paid for the flour. When the flour reached its des- 
tination, A demanded and obtained delivery of it. What, if any. 
are B’s remedies against the carrier? 


A. As to the flour deliverable to A, B has no remedy. In issu- 
ing the bill the carrier professed only to deal with the flour as bailee 
for A, and at A’s direction. It did not profess that it would delivei 
only to a holder of the document. Edelstone v. Schimmel, 123 N. 
E. 333, 233 Mass. 45. Though it has delivered to a person not enti- 
tled to possession, the delivery is not tortious, for it was made at 
thé bailor’s direction, without notice to the bailee of adverse claim, 
and without any holding out by the bailee that it would do other- 
wise. Nebraska Meal Mills v. St. Louis S. W. Ry. Co., 41 S.W. 
810, 64 Ark. 169, 38 L.R.A. 358, 62 Am.St.Rep. 183. 

As to the flour deliverable to B, B may recover its value in tro- 
ver. Having undertaken to hold as bailee for B, the carrier deliv- 
ers to any one else at its risk, as if specifically notified of B’s claim. 
Bailey v. Hudson River R. Co., 49 N.Y. 70. As to the flour deliv- 
erable to A’s order, B may recover its value in trover, or, under the 
bills of lading acts, in contract. A carrier, who undertakes by bill 
of lading to deliver to the order of A, undertakes thereby to deliver, 
not to such person as A may orally designate, but to that person 
to whom A shall indorse and deliver the bill. The carrier profess- 
es to hold as bailee for that person, as if his name were written in 
the bill, knowing that he is likely to rely thereon. Forbes v. Bos- 
ton & L. R. Co., 133 Mass. 154. 

The state and federal bills of lading acts provide that a person 
to whom an order bill is duly negotiated acquires “the direct obli- 
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gation of the carrier to hold possession of the goods for him ac- 
cording to the terms of the bill, as fully as if the carrier had con- 
tracted directly with him.” Watts v. Norfolk Southern R. Co., 110 
S.E. 582, 183 N.C. 12. The Uniform Sales Act contains a similar 
provision. Note, 34 Mich.Law Rev. 538, status of title retaining 
instruments as against third persons. Uniform Bills of Lading Act, 
§ 13. Federal Bills of Lading Act, § 10 (49 U.S.C.A. § 90). 


Q. 37. A, having an order for potatoes from B in the same state, 
delivered 90 barrels of potatoes to a railroad, and by deceit obtain- 
ed from it an order bill of lading which recited that A had shipped 
100 barrels. A indorsed and delivered the bill to B, who paid for 
100 barrels in reliance on its recitals. Getting only 90 barrels, B 
sues the railroad for 10 barrels short delivery. May he recover? 


A. No recovery either at common law or by the rule of the fed- 
eral courts and the weight of authority. Maddock v. American - 
Sugar-Refining Co. (D.C.) 91 F. 166. The bill of lading is a prom- 
ise to deliver what has been received with a statement as to what 
that is. As between the parties, it is open to explanation like any 
other receipt and third persons rely on it at their peril. But as 
these statements are practically made to the buyers and lenders 
who, as indorsees or consignees under the bills, are expected to act 
upon them, it seems desirable and just to hold the carrier to war- 
rant their correctness to such buyers and lenders. 

Under the bills of lading acts, B may recover the value that the 
missing potatoes would have had. The uniform state act, section 
23, provides that, if a bill has been issued on behalf of a common 
carrier by an agent, whose scope of authority or apparent authority 
includes the issuing of bills of lading, the carrier is liable to the 
holder of a negotiable bill, or to the consignee of a straight bill, of 
lading, who has given value in reliance on its statements, for dam- 
ages caused by the nonreceipt of all or part of the goods, or for 
their failure to correspond to the description in the bill, unless the 
statements are qualified by such words as “shippers’ load and 
count,” “contents unknown,” or “marked as.” The federal act, sec- 
tion 20 (49 U.S.C.A. § 100) is similar, but, among other modifica- 
tions, provides that, if the carrier loads the goods, it shall be re- 
sponsible for statements as to quantity, and, if bulk freight, as to 
kind, in spite of qualifying words. See Josephy v. Panhandle & S. 
F. Ry., 139 N.E. 277, 235 N.Y. 306. 


Q. 38. A carload of coal arrived at destination, and the railroad 
company placed it suitably on delivery tracks accessible to the pub- 
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lic. The consignee, who was also owner, paid the freight, unloaded 
part of the coal, and carried it away in his truck. He returned 
promptly for the rest, but found that much of it had in the mean- 
time been stolen. The theft occurred before any consignee with 
reasonable efforts could have removed the coal, and the railroad 
‘had taken due precaution against theft. Is the railroad liable for : 
the loss? 


A. Decisions conflict. A carrier is bound to take the goods to 
their destination, and there to put them at the disposition of the 
consignee, so placed that he may identify, inspect, and, on paying 
charges, take them. The carrier’s dealing with the goods is then at 
an end, except that, like any bailee, it is bound to care for their 
safety. It was held in Massachusetts that a carrier’s liability there- 
after was that of an ordinary bailee, so that it was liable only if 
_ negligent. Norway Plains Co. v. Boston & M. R. Co., 1 Gray (67 
Mass.) 263, 61 Am.Dec. 423. This rule was followed in. many 
states; but the weight of authority today holds that a railroad’s 
strict liability continues until the lapse of such time as would under 
ordinary circumstances give a consignee reasonable opportunity to 
take possession, and in some states the time does not begin to run 
until the railroad has taken steps to give notice of arrival, as by 
mailing, to the consignee or to such other person as it may be di- 
rected to notify. Yazoo & M. V. R. Co. v. Nichols & Co., 41 S.Ct. 
549, 256 U.S. 540, 546, 65 L.Ed. 1081. 

The railroad bill of lading in common use provides that property 
not removed within 48 hours after- notice of arrival sent or given 
may be kept in car subject to liability as warehouseman only. Un- 
der this provision, liability for carload lots kept in car ends when, 
and only when, the 48 hours has run or the consignee has taken 
possession. But the fact that the consignee has accepted the car, 
opened it, and begun to unload, does not conclusively establish that 
he is in possession of the part not yet unloaded. Michigan Cent. 
R. ‘Co. v. (Mark Owen & Co., 41 S.Ct. 554, 256 U.S. 427, 65 L.Ed. 
1032. 


SECTION 8—HOLDING COMPANIES AND INTERCORPO- 
RATE TRANSACTIONS 


Q. 39. A state regulatory commission issued an order directing 
nine local gas companies to cease setting up as an item of operat- 
ing expense more than a specified amount for gas, furnished to the 
local companies, by an interstate pipe line company. The dis- 
tributing companies and the pipe line company are affiliated com- 
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panies within the meaning of the state statute and ultimately are 
controlled by the same parent holding company. The local com- 
panies seek an injunction to restrain the enforcement of the order, 
contending that it is invalid regulation of interstate commerce. 
What ‘results? 


A. Injunction denied. Although a state commission may not 
regulate interstate commerce by fixing the wholesale charges made 
to a local company by an out-of-state company which ships the 
commodity in question across the state line (Public Utilities Com- 
mission fer State of Kansas v. Landon, 39 S.Ct. 268, 249 U.S. 236, 
63 L.Ed. 577), it may fix charges where the two companies are 
owned in common so that in effect the out-of-state firm is directl 
serving the local consumer. Pennsylvania Gas Co. v. Public Serv- 
ice Commission, Second Dist., of State of New York, 40 S.Ct. 279, 
252 U.S. 23, 64 L.Ed. 434. The early cases held that the regulatory 
commission could reduce the amount paid an affiliated company by 
a local utility for services rendered or commodities furnished only 
where the commission had shown that the officers of the utility 
had not acted in good faith or had failed to exercise a proper dis- 
cretion. State of Missouri ex rel. Southwestern Bell Telephone Co. 
v. Public Service Commission of Missouri, 43 S.Ct. 544, 262 U.S. 
276, 67 L.Ed. 981, 31 A.L.R. 807. The usual market value test of 
reasonableness was applied in the consideration of these intercor- 
porate payments as items of operating-expense and the intercorpo- 
rate aspect was important only in requiring a more careful scrutiny 
of the transaction. Houston v. Southwestern Bell Telephone Co., 
42 S.Ct. 486, 259 U.S. 318, 66 L.Ed. 961. 

Beginning with Smith v. Illinois Bell Tel. Co., 51 S.Ct. 65, 282 — 
- U.S. 133, 75 L.Ed. 255, however, the tendency has been to require 
a showing of the actual cost of the service or commodity to the af- 
filiated company and to place the burden of proof on the local com- 
pany whose rates are called in question. “There is an absence of 
arms’ length bargaining between the two corporate entities in- 
volved, and of all the elements which ordinarily go to fix market 
value. * * * The (commission) is entitled to be informed wheth- 
er advantage has been taken of the situation to put an unreasonable 
burden upon the distributing (companies) and the mere fact that 
the charge is made for an interstate service does not constrain the 
commission to desist from all inquiry as to its fairness. Any other 
rule would * * * tie the hands of the state authority in such 
fashion that it could not effectively regulate the intrastate service 
which unquestionably lies within its jurisdiction.” Western Dis- 
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tributing Co. v. Public Service Commission of Kansas, 52 §.Ct. 283, 
285 U.S. 119, 76 L.Ed. 655; Lilienthal, “Public Utility Holding 
Cos.,” 31 Columb.Law Rev. 189. 
Note: The Federal Public Utility Holding Company Act of 1935 
makes it unlawful for any registered holding company to enter in- 
‘to or perform any service, sales, or construction contract, except 
under unusual circumstances and approved by the Securities and 
Exchange Commission. In re American States Public Service Co. 
(D.C.Md.) 12 F.Supp. 667; Burco, Inc., v. Whitworth (C.C.A.4) 
81 F.(2d) 721. In some states, approval by the regulatory com- 
mission is a statutory condition precedent to the validity of such 
contracts. See 49 Harv.Law Rev. 957, Legislation: Servicing func- 
tion of public utility holding companies. ed 
See G. W. Simpkins, “State Regulation of Contracts with Public 
Utility Affiliates,” 20 St.Louis Law Rev. 1. 
The public utility holding company act, 30 Ill.Law Rev. 509, 648, 
note. 
Federal regulation of holding companies, 45 Yale Law J. 468, 
note. 
Direct regulation of the public utility holding company, 42 Yale 
Law J. 941, note. 
Bonbright & Means, The Holding Company, reviewed in 21 Cal. 
Law Rev. 405. 
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SECTION 1.—BENEFITS CONFERRED UNDER MISTAKE 
OF FACT 


Q. 1. Decedent, D, entered a hospital as a charity patient agree 
ing to pay only for room, nursing and post-operative care. He 
was skillfully operated upon by P, a surgeon of the hospital who 
acted in the belief that he was a pauper and could not pay for the 
services. When he died he left an estate of more than $400,000. 
D was not found guilty of fraudulent misrepresentation. What are 
the rights of P against his estate? 


A. P should recover the reasonable value of his services rendered 
under a mistake of fact, as D received the benefits thereof under 
circumstance where in good conscience he should recompense P. 
Matter of Agnew’s Will, 230 N.Y.S. 519, 132 Misc. 466, noted in 
29 Columb.Law Rev. 95; 14 Cornell Law Q. 239; 42 Harv.Law 
_ Rev. 283; criticized in 24 Ill.Law Rev. 491. The American Law 
Institute’s Restatement of Restitution and Unjust Enrichment, Fin- 
al Draft, (approved May, 1936), § 21 (1), as to mistakes in making 
gifts, would allow restitution of money given by the donor if the 
mistake “was as to the identity or relationship of the donee or 
was some other basic mistake.” See, also, (1936) 22 Va.Law Rev. 
260. If the donee knows of the donor’s mistake, this amounts to 
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constructive fraud on his part and the donor should recover. 
Sanders v. Ragan,,90 S.E..777; 472 N.C. 612, 1.R.A.1917B,, 681. 
In the present case the donee ought to have known of the donor’s 
mistake. See Restatement, supra, § 23, Mistake due to fraud or 
misrepresentation. 

In determining the reasonable value of the services, the- financial 
status of the patient should be open to consideration. Matter of 
Davis et al., 231 N.Y.S. 4, 132 Misc. 811, noted in 29 Columb.Law 
Rev. 96 and 13 Minn.Law Rev. 269. The cases are in conflict, how- 
ever. Only a small minority as yet consider the financial stand- 
ing. See, in general, “The Scope of Restitution and Unjust En- 
richment,” by E. W. Patterson (with reference to the American 
Law Institute’s restatement of the field of quasi contracts and 
constructive trusts), 1 Mo.Law Rev. 223, 234 (1936). 


Q. 2. Lahiff, an employee of plaintiff, was believed to have 
drowned in the sinking of plaintiff’s car ferry. Defendant, wife 
of Lahiff, planned to sue plaintiff. A certain payment was made 
to her to compromise the suit, in return for a release of all claims. 
Later it developed that it was another person who had drowned, 
and plaintiff sued to recover the money. What decision? 


A. Plaintiff may recover. Grand Trunk Western R. Co. v. 
Lahiff, 261 N.W. 11, 218 Wis. 457, noted in 20 Minn.Law Rev. 230. 
Compromise. agreements are not ordinarily assailable for mistake 
of fact. Sears v. Grand Lodge A. O. U. W., 57 N.E. 618, 163 
N.Y. 374, 50 L.R.A. 204. To allow recovery in the ordinary case 
of mistake would destroy their stability. Carlisle v. Barker, 57 
Ala. 267. Moreover, in settling controversies by making conces- 
sions, the parties usually agree to assume the-risk of mistakes. 
Kowalke v. Milwaukee Electric Ry. & Light Co., 79 N.W. 762, 103 
Wis. 472, 74 Am.St.Rep. 877. Where, however, the mistake oc- 
curs as to basic facts not questioned by the parties, it is not rea- 
sonable to say that the bargaining risk as to such matters was 
assumed. Hence when facts assumed by both parties are the 
basis of a compromise on other matters, and later it develops that 
such facts did not exist, the payor may recover. Recovery was 
therefore allowed of a payment made for support of an expected 
illegitimate child when in fact there was no pregnancy. Rheel v. 
Hicks, 25 N.Y. 289: Courts are slow to allow recovery for mis- 
take where the payor was an insurance company. Holmes v. 
Payne, [1930] 2 K.B. 301, noted in 31 Columb.Law Rev. 167; 
29 Mich.Law Rev. 644. See, also, 22 Columb.Law Rev. 57. See Re- 
statement, Restitution and Unjust Enrichment, § 6, Assumption of 
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tisk of mistake—compromise; § 14, Mistaken belief as to existence 
of tort liability. 


Q.3. A owed D $5,000, which he could not pay. By fraud 
A induced P to sign an agreement under which P was to become 
the local agent for a supposed manufacturer of motorcars (in fact 
nonexistent) and to pay $5,000 as a deposit. P objected to pay- 
ing the money to A. A then told B that D was his principal 
and suggested that the money be paid to D. P drew a check 
for $5,000 payable to D’s order, and delivered it to A, who in 
turn delivered it to D in payment of his personal debt. D cashed 
the check and returned to A goods which had been held as security 
for the debt. On discovering the fraud, D recovered the goods after’ 
A had had them for two weeks. What are the rights of P against 
D? 


A. P should recover the $5,000 less the detriment sustained by 
D by his delivery of the goods to A. 4 Can.Bar Rev. 493; 12 
Corn.Law Quart. 394; R. E. Jones, Ltd., v. Waring & Gillow, 
Ltd., [1926] A.C. 670, noted in 6 Boston U.Law Rev. 124, 12 Cornell 
Law Q. 394, 11 Minn.Law Rev. 383, and 75 U.Pa.Law Rev. 274. 

In most American states D as payee would be treated as a holder 
in due course and so permitted to keep the money. Drumm Const. 
Co. v. Forbes, 137 N.E. 225, 305 Ill. 303, 26 A.L.R. 764; 40 Harv. 
Law Rev. 494; 25 Mich.Law Rev. 535. : 

Aside from the law of bills and notes, D’s claim has considerable 
strength. Ordinarily money paid under a mistake of fact may be 
recovered when the payee cannot in good “conscience keep it. 
Even though the payor acted negligently as he did here, he is 
not barred. James River Nat. Bank of Jamestown v. Weber, 124 
N.W. 952, 19 N.D. 702; 11 Minn.Law Rev. 383. But where a 
payee not at fault has changed his position many American cases 
give him a defense. ~Crocker-Woolworth Nat. Bank v. Nevada 
Bank, 73 P. 456, 139 Cal. 564, 63 L.R.A. 245, 96 Am.St.Rep. 169. 
Here the payee’s change of position was not substantial as he re- 
gained his goods after a period of only two weeks. For such detri- 
ment as he did suffer he should be allowed to retain a-part of what 
he received. If as the jury found both parties were equally to 
blame, the defense of change of position is not available. 75 U.Pa. 
Law Rev. 274. 

Another possible defense for the payee ‘here is that of bona fide 
purchase for value. The payee D had a valid claim against a third 
party, the purported agent A. Merchants’ Ins. Co. of Providence 
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v. Abbott, 131 Mass. 397; Langmaid, “Quasi-Contract—Change of 
Position by Receipt of Money in Satisfaction of a Pre-existing 
Obligation,” 21 Cal.Law Rev. 311, 337., Cf. Cohen, “Change of 
Position in Quasi-Contracts,” 45 Harv.Law Rev. 1333, 1342. Re- 
statement, Restitution and Unjust Enrichment, §§ 8, 9, 24, 62. 


SECTION 2.—_MISTAKE OF LAW 


Q. 4. D, a distributor of motor fuel, paid a sales tax because of 
uncertainty as to the validity of the law and also through fear 
of statutory penalties and liens, but without protest. The tax law 
was subsequently declared unconstitutional and void by the Su- 
preme Court. May D recover against the state or its officers on 
the ground (1) that the payment was made under a mistake of 
law as to the possible validity of the tax or (2) that the payment 
was made under coercion and duress? 


A. Probably not on the ground of mistake of law. It is generally 
held that money paid voluntarily under mistake of law cannot 
be recovered. This applies to money paid for taxes and fees which 
are held unconstitutional or otherwise invalid. 67 U.S.Law Rev. 
405; Field, 12 Va.Law Rev. 433. Recovery is freely allowable 
in proper cases of mistake of fact, but one must proceed at his 
own risk on questions of law. One reason for this somewhat ar- 
bitrary rule, which has been much criticized, is that it is usually 
more difficult to prove that the payor really acted on a mistake as 
to the law.. 45 Harv.Law Rev. 336, 501. Moreover, it is possible 
that the payor has paid out of some other motive, such as to main- 
tain credit, to avoid social pressure, or because of a feeling that 
the money is morally owing, or because of doubt as to the possi- 
bility of proving the facts from available evidence. If both par- 
ties were in doubt, the payment may have been in the nature of 
a compromise. Manufacturers’ & Traders’ Trust Co. v. City, of 
Buffalo, 194 N.E. 841, 266 N.Y. 319; note, 42 W.Va.Law Q., 256. 

A large number of exceptions have sprung up to the general rule 
that there can be no recovery of money paid under legal mistake. 
Relief is given for mistake as to titles to land and private rights 
as distinguished from general law. Alton v. First Nat. Bank of 
Webster, 32 N.E. 228, 157 Mass. 341, 18 L.R.A. 144, 34 Am.St. 
Rep. 285; 30 Mich.Law Rev. 437. So it is given in cases of mis- 
take as to the legal effect,of words. Public funds illegally paid out 
as salaries or fees to a public officer in excess of lawful compensa- ° 
tion may be recovered. Ada County v. Gess, 43 P. 71, 4 Idaho, 
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611. Money paid under a mistake as to foreign law may be recov- 
ered, such mistake being treated as of fact. 

There may also be recovery where the payee is guilty of duress, 
fraud, overreaching or inducing the mistake of law. Haviland v. 
Willets, 35 N.E. 958, 141 N.Y. 35; 32 Columb.Law Rev. 1018. 

Payment of a tax under pressure to escape the risk of onerous 
penalties or to release property from a lien may at times be re- 
garded as involuntary and the result of duress and may be re- 
covered though not made under protest. Adrico Realty Corp. v. 
City of New York, 164 N.E. 732, 250 N.Y. 29, 64.A.L.R. 1, 9, 26, 
33 note; see, also, note 47 Harv.Law Rev. 1413. See notes on 
effect of mistake of law on recovery of public money, 63 A.L.R. 
1346, 1355; see note on recovery of taxes paid under mistake, 94 
A.L.R. 1223, 1224. Restatement, Restitution and Unjust Enrich- | 
ment, topic 3, Mistake of Law, introductory note; § 40, Satisfaction 
of nonexistent obligation; § 75, Taxes and assessments. 


SECTION 3.—BENEFITS OBTAINED BY MISREPRESEN- 
TATION 


Q. 5. A induced B to marry him, and live with him as his wife, 
by falsely representing that his decree for separation “from bed 
and board forever” was an absolute divorce from his first wife. 
After A’s death, B learned the real facts and became aware that 
their marriage was void. B sues A’s estate for compensation for 
her services to A. Should she recover? 


A. Yes. Some authorities hold the contrary, reasoning that, 
since no payment was contemplated by the parties, the law can- 
not imply an agreement to’pay. Cooper v. Cooper, 17 N.E. 
892, 147 Mass. 370, 9 Am.St.Rep. 721. They overlook, however, 
that the obligation to make restitution does not rest on contract, 
but on broader considerations of justice and equity, to prevent un- 
just enrichment at the expense of another. Mitchell v. Walker, 
30 N.C. 243; Moses v. Macferlan, 2 Burr. 1005. See 21 Yale Law 
J. 533. Recent authorities, moreover, hold that, where the mis- 
taken belief of marriage was caused by the other party’s fraud, the 
obligation to pay for the value of services rendered thereunder is 
justly imposed by law, irrespective of what the correct rule may be 
in case both parties were in good faith equally mistaken. In re 
Fox’s Estate, 190 N.W. 90, 178 Wis. 369, 31 A.L.R. 420; notes, 21 
Mich.Law Rev. 478; 32 Yale Law J. 507. Of course, if a woman 
knowingly lives in illicit relations with a man, she cannot re- 
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cover on an implied contract for services rendered him during such 
relationship. Willis v. Willis, 49 P.(2d) 670, 681, 48 Wyo. 403; 
Restatement, Restitution and Unjust Enrichment, § 35; Vaiue of 
services, § 134; Services tortiously obtained, § 152. 


SECTION 4.—BENEFITS CONFERRED UNDER INVALID 
CONTRACT 


Q.6. A state statute prescribes that no contract for street im- 
provements shall be made by any city, or department or commit- 
tee thereof, unless an appropriation shall have been previously 
made concerning such expenditure, and in that case only with the 
lowest responsible bidder after publication of notice, etc. The 
mayor and the street commissioner of A city, without the observ- 
ance of the statutory requirements, requested B to pave with bricks 
a certain part of a certain street for a certain price. B, supposing 
mistakenly that these parties were properly acting on behalf of 
the city, undertook the work. When B, after completion of the 
work, submitted his bill for payment, it was turned down on the 
advice of the city attorney, on the ground that the contract was 
unauthorized. What, if any, are B’s rights? 


A. B cannot recover against the city on the contract. Accord- 
ing to the weight of authority, he cannot recover in quasi contract 
either. He is entitled to take up the bricks and use them for his 
own purposes. A municipal corporation is not liable on a contract 
entered into in disregard of the legislative command. Reams v. 
Cooley, 1524 P.) 295; 47 leCaly 150 Annas) Oly Ar i260, 

There is much conflict of authority as to how far a municipal 
corporation is liable quasi contractually for benefits received un- 
der an invalid contract. According to the weight of authority, no 
such liability is imposed where the making of the contract is for- 
bidden by law. McDonald v. Mayor, etc., of City of New York, 
68 N.Y. 23, 23 Am.Rep. 144; Fountain v. City of Sacramento, 82 
P. 637, 1 Cal.App. 461. The reason for this apparently harsh rule 
is the recognized necessity of protecting municipal bodies against 
graft, through collusion by interested contractors with city of- 
ficials. Otherwise, the average taxpayer would have relatively lit- 
tle protection against raids on the city treasury. As said in Foun- 
tain v. City of Sacramento, supra: “Individuals may suffer, but it 
is better so than that entire communities should be deprived of 
the protection given them against infractions of the law by which 
they are governed, especially where the loss falls upon one who 
has knowingly taken upon himself the risk of loss.” 
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A vigorous minority among the authorities allows quasi con- 
tractual recovery under such circumstances, trusting to the ju- 
dicial limitation of recovery to no more than value received, rather 
than the contract price as protection against municipal graft. Ne- 
braska Bitulithic Co. v. City of Omaha, 121 N.W. 443, 84 Neb. 375. 
See Tooke, “Quasi-Contractual Liability of Municipal Corporations, 
47 Harv.Law Rev. 1143, 1157, 1168. 


Q. 7. Plaintiff paid $1,000 on an oral agreement for the purchase 
of land on instalments, unenforceable under the Statute of Frauds. 
Defendant admitted receipt of the money but alleged he was 
ready, able, and willing to comply with the terms of the agreement 
and convey the land upon final payment. May plaintiff recover 
the down payment? : 


Ae On principle he should not. Recovery has been permitted, 
however, in a few cases. Reedy v. Ebsen, 242 N.W. 592, 60 S.D. 
1, noted in 31 Mich.Law Rev. 286 and 10 N.Y.Univ.Law Q.Rev. 
94, If defendant had refused or was unable to pay, plaintiff should 
have recovered since defendant is unjustly enriched. But where 
defendant ‘stands ready to convey, there is no such enrichment 
and most courts therefore deny recovery. Keystone Hardware 
Corp. v. Tague, 158 N.E. 27, 246 N.Y. 79, 53 A.L.R. 610; Wood- 
ward, Quasi Contracts, § 98. On the other hand, it has been 
argued that a hardship on the plaintiff ensues if he is compelled 
to continue to perform an unwritten contract while defendant re- 
mains free to repudiate until plaintiff’s performance is complete. 
Woodward, Quasi Contracts, § 98. This difficulty could be over- 
come by permitting the plaintiff to recover if, upon request, de- 
fendant refuses to join in executing a written contract. 


SECTION 5.—BENEFITS CONFERRED BY PARTY IN 
DEFAULT 


Q.8. A contracted to thresh all of B’s grain. After thresh- 
ing the wheat and oats, A refused to thresh the flax. A sues B for 
the value of the threshing actually done. Has A a cause of action? 


A. According to the weight of authority, no; on the merits, 
and according to recent cases, yes. By the weight of authority, 


a party who fails materially to perform an entire contract can- 


not recover in quantum meruit for the value of mere partial 
performance. It is thought unwise to impair the security of con- 
tractual obligations by such encouragement to breaches of con- 
tract. Stark v. Parker, 2 Pick.(Mass.) 267, 13 Am.Dec. 425; Smith 
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v. Brady, 17 N.Y. 173, 72 Am.Dec. 442. An exception is usually 
made, however, where the buyer of goods has received partial 
delivery under the contract. Richards v. Shaw, 67 Ill. 222; Uni- 
form Sales Act, § 44, subd. 1. Another exception is usually made 
in case of uncompleted building contracts, where the plaintiff 
builder’s default is not willful. Pinches v. Swedish Church, 10 
A. 264, 55 Conn. 183. 


Several jurisdictions have in recent years made a similar excep- 
tion for service contracts. Britton v. Turner, 6 N.H. 481, 26 Am. 
Dec. 713, held that one who voluntarily abandons a contract of 
service may recover to the extent of the benefit derived by his 
employer from his part performance, after deducting the damages 
resulting from the plaintiff’s breach. Though much criticized (see, 
for instance, Smith v. Brady, 17 N.Y. 173, 72 Am.Dec. 442; Wood- 
ward, Quasi Contracts, §§ 167-172; Ashley, 24 Yale Law J. 544), 
this decision is in recent cases often followed, where the question 
is still open, because it is felt to be just to hold that “the laborer 
is worthy of his hire,” even at the expense of some impairment of 
the security of contractual obligations. Ballantine, “Forfeiture for 
Breach of Contract,” 5 Minn.Law Rev. 943; Laube, “The Default- 
ing Employee,’ 83 Uni.Pa.Law Rev. 825; 84 Id. 68, 69. As the 
usual threshing contracts are in this aspect like ordinary service 
contracts, the same rule should be applied to both. McMillan v. 
Malloy, 4 N.W. 1004, 10 Neb. 228, 35 Am.Rep. 471; Lynn v. Seby, 
151 N.W. 31, 29 N.D. 420, L.R.A.1916E, 788. But see Johnson v. 
Fehsefeldt, 118 N.W. 797, 106 Minn. 202, 20 L.R.A.(N.S.) 1069; 
Restatement, Contracts, § 357; note, Penal sanctions for breach 
of contract, 34 Columb.Law Rev. 1101, 1111. 


Q.9. In 1915 the A Company contracted to manufacture and 
deliver to the B Company in weekly installments 50,000,000 bul- 
| lets, B to advance certain moneys and materials to enable A to 
start performing more rapidly. These advances were to be re- 
‘paid by B’s making a certain deduction periodically from the in- 
voiced contract price of bullets delivered. B in turn intended to 
use the bullets in filling orders from the French government. B 
made the advances, and A started making and delivering bullets 
as fast as it could, but because of lack of skill or experience, or 
proper equipment, or because of lack of adequate finances, it was 
impossible for A to make the deliveries as required by the contract. 
B, going bankrupt, became unable to pay the stipulated contract 
price. B’s trustee in bankruptcy sues A to recover for B’s advances 
of money and materials. Should he recover? 
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A. Yes. Where both parties to a contract are unable or unwill- 
ing to perform, and the performances of the promises were the 
price or exchange for one another, neither party can recover from 
the other on the contract. Gerli v. Poidebard Silk Mig-Coe., 3A; 
401, 57 N.J.Law, 432, 30 L.R.A. 61, 51 Am.St.Rep. 611; Willis- 
ton on Contracts, § 882. On rescission of a contract by one party 
for default of the other, money paid or goods delivered by the 
rescinding party must be compensated for. Dakota Stock & Graz- 
ing Co. v. Price, 34 N.W. 97, 22 Neb. 96; Ankeny v. Clark, 13 
»-Ct_617, 148 U.S. 345, 37 L.Ed. 475. On rescission by one for 
default of the other, money paid or goods delivered by that other 
must be compensated for, unless the contract expressly or implied- 
ly includes forfeiture provisions. Pierce v. Staub, 62 A. 760, 78 
Conn.) 459). 3 EIRsAL(N:S.)..785; 112 Am.St.Rep. 163. Where 
a contract is terminated by the mutual default of both parties, the 
consideration for advances thereunder fails to the same extent as 
where it is terminated by the rescission of one for the default of 
the other, and the advances cannot, therefore, in equity and good 
conscience be retained. Remington Arms Union Metallic Cartridge 
Co. v. Gaynor Mfg. Co., 120 A. 572, 98 Conn. 721. See 33 Yale Law 
el Oly 


SECTION 6.—BENEFITS CONFERRED UNDER AN IL- 
LEGAL CONTRACT 


Q. 10. A state statute passed to prevent automobile thefts made 
it a criminal offense punishable by fine or jail sentence for a per- 
son to sell a secondhand automobile without having the collector’s 
license fee receipt for that year and transferring it and without 
executing a bill of sale of the machine. The statute made it a sim- 
ilar offense for a person to buy a secondhand car without demand- 
ing and receiving those papers. P sold D a secondhand car in 
violation of the statute. In an action on a note given by D for 
part of the purchase price D set up as a defense that the seller 
did not have or assign a license fee receipt at the time of the sale 
and did not give any bill of sale. D also set up as a basis for 
affirmative relief as to $300 paid by him as part payment that he 
had tendered back the automobile to P and had demanded the 
return of his part payment. Assuming such to be the facts, should 
the court give any relief to P or to D? 


A. Probably there can be no recovery in favor of either party. 
It is the general rule that a party to an illegal bargain can neither 
recover for the breach thereof by the other party, nor by rescinding 
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the bargain may he recover from the other the value of his perform- 
ance or of any benefits conferred. Restatement, Contracts, §§ 580, 
598. The law aims to discourage such transactions by leaving par- 
ties who enter into illegal contracts to do so at their own risk. 
Foster v. Beall (Tex.Civ.App.) 242 S.W. 1117; see notes, Civil 
rights and liabilities as affected by failure to comply with regula- 
tory statutes upon sale of automobile, 37 A.L.R. 1465, 1467; 52 
A.L.R. 701, 702; 63 A.L.R. 688; 94 A.L.R. 948, 952. Effect may, 
however, be given to:the sale ‘and title may pass to the buyer 
if the statute does not expressly declare the informal sale void. 
Commercial Credit Co. v. McNelly (Del.Super.) 171 A. 446; Hen- 
nessey v. Automobile Owners’ Insurance Association (Tex.Com. 
App.) 282 $.W. 791. The courts differ as to the extent of denial 
of legal remedies as to prohibited transactions, depending on their — 
views as to the policy of the particular statute and the culpability 
of the respective parties. Stein v. Scarpa, 114 A. 245, 96 N.J.Law 
86 (rescission allowed); 18 Cal.Law Rev. 75; 21 Corn.Law Quart. 
Sols 

Great injustice may be done by the denial of all legal ‘remedies 
and by leaving the parties at the mercy of each other, which may 
in effect con the more dishonest or guilty party while the other 
suffers an unjust penalty. Wigmore, 25 Am.Law Rev. 712, Wood- 
ward, Quasi Contracts, § 135. Various exceptions are allowed on 
policy to the general rule as to the taint of illegality, as where the 
plaintiff withdraws from the bargain before the illegal purpose is 
accomplished, or where the plaintiff is not in part delicto with the 
defendant who induced plaintiff to enter the contract by fraud, 
constraint or unfair dealing. Thus in case of the blue sky laws, 
where the statute is aimed primarily at sellers of securities for 
the protection of investors, a sale or subscription of corporate 
shares in violation of the statute is generally voidable by the buyer 
and he may recover the consideration which he has parted with, as 
he is not regarded as being in equal fault with the seller. See, note, 
Blue Sky Laws, 87 ACT, Re 42, 107; Restatement, Contracts, ss 
601, 604, 605. See Corporations, supra, Question, 28; Gill Printing 
Co. v. Goodman, 139 So. 250, 224 Ala. 97. 


SECTION 7.—BENEFITS OBTAINED BY COERCION 


Q. 11. The plaintiff, mortgagor, had an opportunity to sell ad- 
vantageously the mortgaged land, if free from incumbrance. The 
mortgage had been partly reduced by payments on account, but 
the defendant, mortgagee, denied the payments and required plain- 
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tiff to pay the amount named in the mortgage before he would 
give a discharge, enabling the plaintiff to sell as desired. Plaintiff 
paid the whole amount under protest, and now sues to recover the 
excess as paid under duress. Is he entitled to recover? 


A. No. Money secured by duress, unlawfully overcoming anoth- 
er’s will, is recoverable in order to prevent unjust enrichment. Ast- 
ley v. Reynolds, 2 Str. 916. What should be recognized as duress 
has varied. Originally only actual or threatened imprisonment or 
serious violence to the person constituted duress. In later times 
various forms of economic and social pressure have been recognized 
as duress, if sufficient to overcome the mind and will of a person of 
ordinary firmness, thus broadening, but still retaining, an objec- 
tive standard. Brown v. Pierce, 7 Wall. 205, 19 L.Ed. 134; Tap- 
ley v. Tapley, 10 Minn. 448 (Gil. 360), 88 Am.Dec. 76; 26 Harv. 
Law Rev. 255. In recent years there has been a tendency, especial- 
ly strong in some courts, to go still farther, and recognize as du- 
ress any unlawful pressure which actually overcomes the will of the 
person affected, thus substantially going to a subjective standard. 
Galusha v. Sherman, 81 N.W. 495, 105 Wis. 263, 47 L.R.A. 417; 
Silsbee v. Webber, 50 N.E. 555, 171 Mass. 378; Pound in 28 Harv. 
Law Rev. 257-9. 

It is usually held that money paid on a claim to avoid legal pro- 
ceedings is not recoverable for duress; no compulsion being recog- 
nized in the alternative of a court hearing. Parker v. Lancaster, 
24 A. 952, 84 Me. 512. Threat of seizure of property, ‘or actual seiz- 
ure, however, are usually recognized as compulsion, because of the 
interference with immediate possession and enjoyment of the prop- 
erty owner. Cobb v. Charter, 32 Conn. 358, 87 Am.Dec. 178. If at- 
tachment of goods in legal proceedings need not involve substan- 
tial interference with possession, as where it can be speedily dis- 
solved by substitution of a statutory bond, there is said to be no 
duress. Remington Union Metallic Cartridge Co. v. Feeney Tool 
Col 5 A629; 97-Conn,. 129, 18'A.L.R.1230:, Inithe: present-case, 
manifestly there is no duress if tested by the objective standard. 
The plaintiff chose to pay, not because he had to, but because he de- 
sired to secure the benefit of an advantageous bargain. Where 
it is not a question of preserving what a party already has, but of 
enabling him to get more by making an advantageous sale, parties 
are regarded as standing in substantially equal position, and it is 
not thought worth while to impair security of transactions by re- 
opening such settlements for the greater protection of either party. 
Crittenden v. Royce, 124 A. 215, 100 Conn. 617; 34 Yale Law J. 
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449. See Restatement, Contracts, §§ 492, 493; Restatement, Resti- 
tution and Unjust Enrichment, § 71, Threats of civil action. 


SECTION 8.—BENEFITS CONFERRED IN EMERGENCY 
TO SAVE LIFE 


Q. 12. P, physician and surgeon, performed an operation upon 
D, a pauper. He did so without communicating with the X coun- 
ty authorities charged with the care of paupers. It was necessary 
to act promptly in order to save the life of D. What are his rights 
as against the X county? 


A. The X county is liable to pay him the reasonable value of 
his services. Burnham v. Lincoln County, 257 N.W. 491, 128 Neb. 
47, noted in 13 Neb.Law Bull. 325. The liability of the public 
corporation to care for the poor is purely statutory. Wood v. 
Boone County, 133 N.W. 377, 143 Iowa, 92, 39 L.R.A.(N.S.) 168, 
Ann.Cas.1913D, 1070; Frontier County v. Lincoln County, 238 N. 
W. 317, 121 Neb. 701, noted in 11 Neb.Law Bull. 316. In most 
states there are statutes making some governmental corporation 
responsible under certain circumstances. Before such corporation 
may be held notice must be given that the plaintiff is about to 
render services. Smith v. Williams, 35 N.Y.S. 236, 13 Misc. 761. 
But where there is such an emergency that an express contract 
cannot be obtained, or the proper authorities refuse to perform 
their duty, plaintiff may recover. Burnham v. Lincoln County, 
257 N.W. 491, 128 Neb. 47; Woodward, Quasi Contracts, p. 310; 
Hope, “Officiousness,” 15 Cornell Law Q. 25, 205 (1930); 20 IIl. 
Law Rev. 613. See Restatement, Restitution and Unjust Enrich- . 
ment, §§ 2, 112, 114, Performance of another’s duty to a third per- 
son in an emergency. 


SECTION 9.—BENEFITS OBTAINED BY TORT; WAIVER 
OF TORT. 


Q. 13. D bought goods of P’s assignor, paying partly in cash and 
procuring the X bank to issue to the seller an irrevocable letter 
of credit for the balance. By the letter the X bank agreed to honor 
drafts drawn against it to the amount stated therein. After one 
draft.drawn by the seller for a portion of the balance and assigned 
for value to P had been forwarded to the bank and paid, D induced 
the X bank to refuse payment of a second draft for the residue, 
which also had been assigned for value to P. What are P’s 
rights? 


eS) AN ea x ‘_ i 2 
z y 


§9 QUASI CONTRACTS 937 


A. P may probably treat D’s inducing of the breach of the con- 
tract of credit by X as an actionable tort which may be waived, 
so that he may recover against D in quasi contract the ‘amount 
of the unpaid draft. Second National Bank of Toledo v. M. Samuel - 
& Sons, Inc. (C.C.A.2d Cir.) 12 F.(2d) 963, 53 A.L.R. 49; noted 
in 11 Minn.Law Rev. 532, 551. D has secured the merchandise on 
the faith of the letter of credit, the retention of which benefit 
would work a serious injustice to P. D has escaped liability on 
the draft to the bank by inducing it to refuse payment. 

A contract action may be superior to one in tort for several 
reasons. Tort claims are often governed by short statutes of lim- 
itations and cannot be proved in bankruptcy. The measure of 
damages may be different. The right to waive the tort and sue in 
assumpsit for the proceeds of goods wrongfully sold was first recog- 
nized in Lamine v. Dorrell, 3 Ld.Raym. 1216. There may, however, 
be no waiver where the tort results in no pecuniary benefit or en- 
richment to the wrongdoer or his estate. Minor v. Baldridge, 55 P. 
783, 123 Cal. 187; Kyle v. Chester, 113 P. 749, 42 Mont. 522, 37. L: 
R.A.(N.S.) 230. It is found where the defendant got money after 
a conversion of the goods by a sale thereof. Dallas v. H. J. Koeh- 
ler Sporting Goods Co., 92 A. 356, 86 N.J.Law, 651. The cases 
are in conflict where the converter retains the goods themselves 
without sale. Many cases deny recovery. Lyon v. Clark, 88 N.W. 
1046, 129 Mich. 381. The more rational doctrine is to allow recov- 
ery although the converter has not sold the goods. Garrity v. 
State Board of Administration, 162 P. 1167, 99 Kan. 695; note, 
97 A.L.R. 250 (Action to recover the value of an eighteen million 
year old lizard); 13 Tex.Law Rev. 368. 

Where a trespass on land has been committed, the owner could 
not recover for use and occupation against the trespasser. Com- 
monwealth Title Insurance & Trust Co. of Philadelphia v. Dokko, 
74 N.W. 891, 71 Minn. 533. The count for use and occupation 
of land lay only where a landlord and tenant relationship existed. 
Atlanta, K. & N. Ry. v. McHan, 35 S.E. 634, 110 Ga. 543; Samuels 
v. Singer, 36 P.(2d) 1098, 37 P.(2d) 1050, 1 Cal.App.(2d) 545; 
Corbin, Waiver of Tort, 19 Yale Law J. 221, 232. See (1932) 30 
Mich.Law Rev. 1087, Assumpsit for use and occupation in modern 
cases: Restatement, Restitution and Unjust Enrichment, §§ 128, 
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SECTION 1.—ADVERSE POSSESSION 


Q.1. A took possession of a vacant.tract of land belonging to O, 
aad occupied it as if he were owner. While still in possession, A 
died, leaving a will by which he devised that tract to his widow dur- 
ing her widowhood, and, in case of her death or remarriage, then to 
his son P in fee simple. The widow continued in possession and 
married D, who remained in possession after his wife’s death. P 
now sues D to recover possession. What should be the result? 


A. If A had been really the owner of the premises, instead of be- 
ing merely an adverse possessor, it is clear that upon the widow’s 
remarriage her right to occupy would have ceased, and P would 
have been entitled thereto. This would follow from the fact that 
the widow’s interest under the will was a life estate, terminable 
upon marriage, the right of possession upon which event would be 
in the remainderman, the son, to whom his mother and stepfather 
would have to yield, 
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Are the rights of P any different because A was merely an ad- 
verse possessor? In other words, may D take advantage of the 
fact that there is some one, O, who has a better right to the 
premises than either P or D? Occupancy as owner in effect 
amounts to ownership, at least as against subsequent intruders. 
Possession is protected as against those who cannot show a better 
right to occupancy, and such subsequent intruders will not be per- 
mitted to rely upon the weakness in the position of the one dis- 
turbed by them. A contrary rule would lead to intolerable con- 
ditions. An orderly state of society demands the protection of pos- 
session to the extent indicated. 

Applying these principles, then, to the facts presented, it seems 
clear that as to D the ownership and right of possession must be 
deemed to have been in A, regardless of the fact that O, if he were 
to proceed within the time limited by the statute, could oust A or 
any one claiming under him. As to D, then, A’s will was perfectly 
effective, and P has succeeded to the present right of possession. 
Another way of putting the same view: If D had dispossessed A, 
‘the latter could have recovered from him, on the basis of the prior 
possession being protected against intermeddlers.. This superior 
right in A against D has passed by A’s will to P. P should there- 
fore recover against D. 


Asher vy. Whitlock (1865) L.R.1Q.B.1. But see 41 Law Q.Rev. 189, and 28 
Mich.Law Rev. 184. 


Q. 2. A took possession of a parcel of land belonging to O, built 
a house thereon, and occupied and used the premises as if he were 
the owner for 22 years. A then left the house and land, telling O 
that he (A) had no right or claim thereto. O later contracted to 
sell and convey the property to X, who objected to completing the 
purchase on the claim that O’s title was not clear. O sues to 
quiet title. What result? 


A. The facts stated indicate that A’s possession was adverse, and 
it continued so long that under ordinary circumstances O would 
be barred by the statute of limitations of his remedies for recovery 
of possession. Being barred of his remedies, according to the usual 
American view, O has lost his ownership and A has become owner. 

If A became owner by his long-continued adverse possession, he 
cannot lose such ownership by mere renunciation. However own- 
ership is acquired, it can be extinguished only in the ways recog- 
nized as sufficient under the law, for example, by death, deed, ad- 
verse possession in another, etc. Abandonment or renunciation is 
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not one of these ways. This would indicate that the evidence as to 
A’s statement would be inadmissible, and that O’s suit should fail. 
The statement made by A on leaving the premises might, how- 

ever, be admissible as tending to show that at no time did A 

occupy with the requisite claim to. acquire ownership under the 

statute of limitations. Occupancy, to ripen into ownership, must 

be under claim of title. This claim is ordinarily deduced from the 

fact and nature of the possession. While the statement referred to 
would seem to be admissible, it is unlikely that it would alone be 

convincing as to A’s lack of claim during the 22 years. 


School Dist. No. 4 in Winthrop v. Benson, 31 Me. 381, 52 Am.Dec. 618. 
Ballantine, “Claim of Title in Adverse Possession,” 28 Yale Law J. 219. 


Q. 3. A went into possession of land, believing it to be part of 
the public domain, and intending by occupancy and observance 
of the other requisites provided by Congress for homesteading to 
acquire ownership from the government. In fact, but unknown 
to A, the land occupied by him belonged to O. After A had been 
in possession for more than the period allowed by the statutes 
of the state wherein the land was situated, O sued to recover pos- 
session. What, if any, defense has A? 


A. If A has any defense on these facts, it seems obvious that it 
must be on the basis of the statute of limitations. O has in fact 
waited longer than allowed by the statute. But was A’s possession 
of such character that the statute has protected him? Can his 
possession be considered as adverse, in view of the fact that he 
supposed the land to belong to the United States and occupied the 
tract because of that belief? ; 

If the claim on the part of the occupant, in order that the pos- 
session may be deemed adverse, must be in defiance of the whole 
world, then truly the occupation of A in the situation presented 
was not adverse. It seems that some courts would hold to this 
view. The better view, and the one more generally accepted, how- 
ever, necessitates a possession that may be deemed hostile, not 
necessarily to everybody, but to the one whose rights are to be 
affected by the lapse of time. The claim may be hostile to O, the 
true owner, although not hostile to the government. In other 
words, the possession must be such that it may be said not to be 
in subordination to the interest to be barred. A possession under 
such circumstances that there is a concession of a paramount right 
in another is not as to such other adverse, however it may be as 
to those as to whom the concession does not apply. Thus the pos- 
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session of one who enters under a lease is not, without more, ad- 
verse to the lessor, though as to others it may well be. Likewise 
one who enters land under a contract to purchase may count the 
period of such occupancy as adverse to the true owner, though 
the possession is permissive, and so not adverse to the contract 
vendor. 


Boe vy. Arnold, 102 P. 290, 54 Or. 52, 20 Ann.Cas. 533; 28 Yale Law J. 221. 

Possession cannot be deemed adverse to those having estates in remainder 
or future interests during the existence of the preceding estate, and hence 
the statute of limitations does not begin to run against them until they have 
a right of action to assert. Note, 22 Cal.Law Rev. 704. See Restatement, 
Property, §§ 263, 264. 


Q.4. A and O were neighbors, with lands adjoining. In build- 
ing a line fence between O and himself, A by mistake as to the true 
line inclosed a small strip of O’s land. Thereafter each occupied 
to the fence, and indulged in the usual acts of ownership up to that 
line. On making a survey, the error in the location of the fence 
was discovered, and O sued A to recover possession of that part 
of his land occupied by A. The defense was based on the statute 
of limitations; the occupancy to the fence by A having continued 
for the statutory period. What should be the result? 


A. The answer to this question depends upon whether the pos- 
session by A of O’s land under the facts stated was adverse. A 
believed the land he occupied to be his. His mistake, however, 
did not limit his claim; he occupied the premises as his own. If it 
could be established that he limited his claim to the true line, if it 
should develop that the fence was not thereon, it would seem, then, 
that his possession was in subordination to O. In the facts given 
there is nothing upon which to judge the nature of A’s claim, ex- 
cept the fact of occupancy treating the land as his own. This, 
at least prima facie, should establish the requisite claim, leaving it 
to be shown by the other side that the possession was in fact 
subordinate to O. 

Although the foregoing seems the preferable view, and the one 
more generally accepted, it is considered by some courts that occu- 
pancy under mistaken belief of ownership cannot be adverse, 
there being lacking, it is said, the essential element of hostility. 
Under this view, to warrant a conclusion of adverse possession, A 
would have to show, either that he occupied his neighbor’s land 
knowingly, or that he intended to claim as his own and for himself 
up to the fence, whether on the true line or not. 

Situations such as the one presented by the facts stated are not 
to be confused with those in which there is an occupancy of the 


942 ' REAL PROPERTY §1 


land of another under a mistaken belief, as, for example, the exist- 
ence of a license, which operates to prevent a claim of title. Pos- 
session, however long continued, cannot ripen into ownership un- 
der the statute of limitations, if the possessor believed he was a 
licensee, though in truth there was no license. 

Wissinger v. Reed, 125 P. 1030, 69 Wash. 684, 


11 Mich.Law Rev. 57. 
7 Or.Law Rev. 429. : 


i] 

Q.5. After occupying adversely land of O for ten years, A sold 
and conveyed the premises to B, who entered and occupied for four 
years more. D then dispossessed B, and remained in possession for 
seven years. O then sued D to recover possession, and the defense 
was based on the statute of limitations. Should D be protected in 
his possession? 


A. Assuming, what the statement of facts appears to warrant, 
that the possessions of A, B, and D were all adverse, and further as- 
suming that the time allowed by the statute for bringing actions to 
recover possession of land is not longer than 21 years, it would 
seem prima facie that O has waited too long. If the periods of 
possession of the three may be added together in bar of O’s claim, 
then surely judgment must go against O. Are these successive 
possessions such that they may be tacked? 

In one view, the cutting off of long-delayed claims to posses- 
sion is based primarily upon a desire to bar stale demands; only 
incidentally, on this theory, is the possessor’s claim of ownership 
protected and quieted. It is said that courts are established as 
agencies for the administration of justice, and that it is too much 
to expect courts to mete out justice if complaining parties are al- 
lowed to wait so long that the real facts become conjectural; in the 
interest of orderly and effective administration of justice, then. 
statutes of limitations are enacted. Thus the emphasis should be 
put upon the staleness of the demand claimed to be barred by de- 
lay. Applying this view to the facts stated, the conclusion seems 
inescapable that O has waited too long, and D should not be dis- 
possessed, at least at O’s suit. This conclusion would be reached 
by the English courts, and apparently in a few American jurisdic: 
tions. 

The contrary view, generally prevailing in te United States, 
places the emphasis upon protection of a long-continued assertion 
of ownership; it is said that the law of adverse possession is in the 
interest of quieting titles. On this theory it is obvious that, for 
one adverse possessor to gain strength from the occupancy and 
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assertion of right by a prior possessor, the one who holds later 
must somehow take in succession to the earlier occupant; there 
must be a privity in interest, such as is established, for example, 
by a voluntary passing on by one to the other of whatever rights 
the transferor may have. Applying this view to the facts here, it 
is seen that the periods of occupancy by A and B may be added, 
but that by D may not. Since the one claiming the benefit of the 
statute is D, who came in as a stranger, not’ as a successor in 
interest to B, only the last seven years may be counted in D’s favor 
against O. This result is frequently explained rather artificially 
on the theory that upon D’s dispossession of B, though there never 
was a moment of time during which the land was without an oc- 
cupant, the possession of O constructively reattached momentarily, 
the wrongful entry of D thus being in theory a dispossession of 
O. If there really was a period of vacancy between successive in- 
dependent wrongful possessors, then in either view the periods of 
occupancy could not be tacked. 


Wishart v. McKnight, 59 N.E. 1028, 178 Mass. 356, 86 Am.St.Rep. 486. 
Illinois Steel Co. v. Paczocha, 119 N.W. 550, 139 Wis. 23. 
Ballantine, Title by Adverse Possession, 32 Harv.Law Rev. 135. 


SECTION 2.—PRESCRIPTION 


Q.6. In 1870 the owner of a tract of land on a corner erected a 
building, which occupied the premises to the street lines. The 
basement was used as a store, and as a means of access there was 
a stairway leading from the street to the entrance to the store- 
room. The opening for this stairway was 501% feet long, and ex- 
tended into the sidewalk 5.67 feet. The street side of the areaway 
was laid up to the level of the sidewalk with a wall, which was 
crowned with a stone coping. On top of this coping was built an 
iron fence. This stairway had been used continuously since 1870; 
there being no evidence of any understanding regarding it between 
the city and the owners, nor of any objection ever being made by 
the city. In 1924 the city authorities notified the then owner of 
the building to remove the stairway. A bill was filed by the own- 
er to enjoin the city from enforcing the order. What are the rights 
of the parties? 


_ A. The stairway being within the limits of the street, it would 

seem that the city was entitled to have it removed, unless some- 
how the owner has acquired as against the city a right to keep the 
stairway there. The only theory on which such right might have 
been acquired, on the facts, appears to be prescription. Ordinarily 
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lapse of time will not be allowed to prejudice the rights of the pub- 
lic. This includes the governmental subdivisions, such as cities. 
Occasionally by specific statutory provision, or possibly by deci- 
sion, the normal rule, as stated, is not followed, and long-continued 
possession or user may ripen into rights effective even against pub- 
lic corporations, such as the state, counties, and municipalities. If 
the usual rule applies here, the owner has no chance of success; 
but, if this problem arises in a state where the prescriptive period 
may run against a city, another question must be considered. 

As possession, to ripen into ownership under the statute of lim- 
itations, must be adverse, so user, to ripen into an easement by 
prescription, must be hostile, or, what is another way of express- 
ing the same idea, adverse. The user in the case presented began 
more than 50 years ago; there is no evidence apparently that per- 
mission was ever asked so to use the street and none given; on 
the contrary, the user seems to have been as if the owners and oc- 
cupants of the building had a right to have the stairway there. Not 
uncommonly it is laid down that, when such user is shown to have 
continued for the prescriptive period, and there is no evidence in 
the way of explanation of its beginning, it is to be presumed that 
the user was as of right, viz. adverse. 

Engleman y. Kalamazoo, 201 N.W. 880, 229 Mich. 603. 


Q.7. A owned and occupied land through which flowed a stream. 
He erected a dam for the purpose of creating a head of water to 
run a mill. This obstruction in the flow of the water resulted in 
the flooding of a large area of land upstream, some belonging to 
A and some to X. Though A never secured any permission from 
X, this pond was continued for 25 years, during which time a num- 
ber of people bought from X small tracts abutting the pond, and 
the district became rather attractive for summer residences. The 
operation of the mili became unprofitable, and A discontinued op- 
erations. The dam was allowed to get out of repair, and in a pe- 
riod of high water it washed out. This left the summer cottages 
considerably removed from the water, and the owners insisted, ei- 
ther that.A rebuild the dam and keep it there, or that A at least 
permit them to do so. A refuses either to rebuild or to permit the 
cottage owners to enter upon his land. They sue to secure alter- 
native relief on the lines stated. What result? 


A. In so far as there has been a use by A of the lands of others 
by flooding, it would seem that an easement to flood such lands has 
been acquired by prescription. The use has been open, continu- 
ous, and apparently as of right for more than the prescriptive pe- 
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riod, and nothing is indicated as to possible difficulties by reason of 
the servient land being at any time owned by persons under dis- 
ability. However it may be as to an easement acquired by A, it 
is extremely doubtful whether any right in the nature of an ease- 
ment has been acquired by lapse of time by the upland proprietors 
against A, to compel him to continue the flooding. No easement 
can be acquired by prescription, without acquiescence on the part 
of the servient owner. By acquiescence, by the better view, is 
meant the failure to take steps either to interrupt the user or to 
prosecute a cause of action therefor. Here there has been no user 
as against A; hence the prescriptive period has not run. 

Conceivably it might be urged that by long-continued mutual 
acquiescence in the artificial water level there is a species of mu- 
tual estoppel to return to the natural state of the water. Estoppels 
of the kind here urged, however, rest upon one having changed his 
position, relying upon some representation or holding out by the 
one estopped. It is difficult to see how A’s construction and op- 
eration of the mill and dam, thus ponding the water above, could 
be looked upon as an indication of perpetual continuance, upon 
which the upper owners would be warranted in relying. 


Kray v. Muggli, 86 N.W. 882, 84 Minn. 90, 54 L.R.A. 478, 87 Am.St.Rep. 


332. 
Goodrich y. McMillan, 187 N.W. 368, 217 Mich. 630, 26 A.L.R. 801. 


Q.8. After A had been making an open, adverse use of a 
way over the land of X for 10 years (the prescriptive period being 
15 years), X wrote a letter to A, advising him that the use had been 
noticed, and that X had no objection thereto; on the contrary, he 
gladly gave A permission so to use the way. No notice was taken 
of this letter by A, and after there had been the full prescriptive 
period of use A sued to quiet his right to the right of way. What 
result? Suppose X, instead of extending permission, protested? 


A. User, to ripen into an easement, must not only be adverse, 
but must be continuous, for the prescriptive period. A break in 
the continuity may come either from a voluntary cessation by the 
claimant or by an interruption by the servient owner. If the user 
begins under permission, express or implied, it can never ripen 
into a prescriptive right. Here by hypothesis the user for 10 years 
was adverse. If A had asked for the permission, or had acceded 
to it when offered, no doubt the user no longer would have been 
adverse. But there is nothing in these facts to indicate that A ac- 
cepted the tendered permission; it would, then, seem proper to 
conclude that ever thereafter the user was adverse, as before. 
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Not infrequently it is asserted that protestations by the servient 
owner will operate as an interruption, for it is claimed that this 
shows lack of acquiescence. It would seem that mere protests 
should not amount to a break in the continuity, any more than an 
unsolicited and unaccepted tender of permission. Acquiescence in 
this connection means, not a state of mind, but a failure to act. 
An action in court is the clearest sort of interruption. The doing 
of acts which, if the claimant of the easement then really owned the 
right asserted by the use, would give such claimant a cause of ac- 
tion for interference, also amounts to an interruption. Protests 
alone ordinarily would not warrant such an action. The courts 
that hold otherwise on this are led astray by the notion of the 
presumed grant, on which prescriptive rights are commonly based. 
It is argued that the protests negative the presumption of a grant. 
The answer to this is that the grant is a pure fiction, one that was 
indulged in to bring the law of prescription more nearly up to 
date. 


Lehigh Valley R. Co. v. McFarlan, 43 N.J.Law, 605. 

Dartnell v. Bidwell, 98 A. 743, 115 Me. 227, 5 A.L.R. 1320. 

Simonton, ‘Fictional Lost Grant in Prescription—A Nocuous Archaism,” 35 
W.Va.Law Q. 46. 


SECTION 3.—SURRENDER 


Q.9. T was in possession of premises under a written lease from 
L for ten years, of which only three had elapsed. On agreement 
between L and T to end the relationship, the signatures were torn 
from the written lease, and shortly thereafter T vacated the prem- 
ises. Disappointed in securing a new tenant, L now claims rent 
according to the terms of the lease from T for periods following 
T’s removal. What are L’s rights? 


A. By the lease from L to T, the latter acquired an estate for 
ten years in the premises; he became, so to speak, owner thereof 
for ten years. This interest he can get back to L only by a con- 
veyance, in a manner complying with the requirements of the law. 
For a conveyance of such an interest between such parties the ap- 
propriate mode is a surrender. The effort of the parties in this sit- 
uation was, in short, to effect a surrender by mutual agreement, 
followed by mutilation of the lease, and the question is whether, 
on such facts, a surrender may be found. If there was no sur- 
render, T was still owner of his interest, a lessee of the premises. 

At common law the only surrenders that had to be by writing 
were those of incorporeal interests. As to such a writing was es- 
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sential, because, in truth, the conveyance of such interests had to 
be by deed. The requirement of a written document in surrenders 
comes from the celebrated Statute of Frauds, which contained a 
provision in substance that no interest in land may be created, 
transferred, or surrendered, except by a properly executed writing 
or by act and operation of law. This requirement is found in sim- 
ilar language in most, if not all, of our states. On the facts given 
there was no surrender in writing; rather there was the destruc- 
tion of a writing, and, however clearly the intention of the parties 
may thus appear to have been expressed, one cannot find the es- 
sentials of a surrender, unless it be by operation of law. 

If, after T left the premises, L had resumed possession, no doubt 
there would have resulted a surrender by operation of law; for, 
if L’s resumption of possession was lawful, the leasehold interest 
in T somehow must have been gotten out of the way. Unless, then, 
there was an actual change of possession in. pursuance of the oral 
agreement, and the facts as stated indicate there was not, the in- 
terests in L and T continued as before. In theory the rent was in- 
cident to L’s reversion, which has not been destroyed, and the rent 
should be recoverable. 


Tabor y. Tabor, 99 N.W. 4, 1386 Mich. 255. 
Ward v. Lumley, 5 Hurl. & N. 87. 


Q. 10. Premises were under lease from L to T for 10 years at a 
rental of $1,000 per annum. When there were 8 years of the term 
left, by mutual agreement a new lease was executed by L to T, 
the rental being $1,200 per year, and the tenancy terminable by ei- 
ther party at any time upon giving 30 days’ notice. After one year 
under the new lease had gone by, L gave T the stipulated 30-day 
notice, at the expiration of which T refused to leave. What are 

'L’s rights as to forcing T to vacate? 


A. Under the second lease, which appears to have been the vol- 
untary, deliberate act of the parties to the first lease, there was cre- 
ated a new estate or interest, inconsistent with the continuance of 
the first. That T cannot be L’s tenant, holding the unexpired por- 
tion of a 10-year term, and at the same time hold under the sec- 
ond lease, which created an estate at will, seems clear. The sec- 
ond estate having been deliberately created, it must be assumed that 
the first one has been extinguished; it must have gone back to the 
reversioner. This is one of the simplest situations out of which 
arises a surrender by operation of law. If the second lease for some 
reason had not resulted in creating the interest obviously intend- 
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ed, the result no doubt would be otherwise. As it stands, L, should 
succeed in his attempt to oust T. 


Evans v. McKanna, 56 N.W. 527, 89 Iowa, 362. 


Q.11. L, owner in fee of premises, leased them to T for a term. 
of 99 years. T went into possession and occupied the property for 
5 years. He then negotiated a new lease with L for 99 years at 
a lower rental, and this was executed by both parties. After T 
had paid rent for several years on the new basis, L died and his 
widow sought to oust T. This woman, unknown to T, had mar- 
ried L during the 5 years while T was holding under the first lease, 
and she had not signed the second lease. If it be assumed that un- 
der the law of the state a lease by a husband alone is ineffective 
against his widow, what should be T’s rights to continue the posses- 
sion as against the widow? 


A. If T’s right to the possession depends upon the second lease 
alone, on the assumption stated, it seems clear that he could not 
prevail. His hope lies in being able to rely again upon the first 
lease. The execution of the second lease by L, and the acceptance 
thereof by T, can be effective only by considering the first term 
out of the way. The second lease was not void; if it had been, it 
could be entirely ignored, and it would have had no effect on the 
then existing term. The second lease, at most, was subject to 
avoidance by T; it did not with certainty confer upon him the in- 
tended interest, and he took it in ignorance of L’s change in po- 
sition by his marriage. If L had lived the 99 years, there would 
be no question; for T would have had BS expectations under the 
second lease realized. 

Until L’s death the tenancy was under the second lease, and that 
means that the first term had been gotten out of the way by a > 
surrender by operation of law. But the new lease, not creating the 
interest anticipated, the surrender of the first term must be deemed 
subject to a condition nullifying it, if the second lease is avoided 
or fails to secure T in the expected interest. Surrenders by op- 
eration of law, no more than surrenders in fact, need be absolute; 
here the condition is implied, in order to get at a just result in the 
protection of T. 


Zick y. London Tramways, Ltd., [1908] 2 K.B. 126 
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SECTION 4.—CONVEYANCE UNDER STATUTE OF USES 
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Q. 12. O, seised of Blackacre in fee, executed a document as fol- 
lows: “In consideration of one dollar I hereby transfer Blackacre 
to P and his heirs,.to have and to hold the premises, in trust, how- 
ever, for C and his heirs.” What would be the effect of this trans- 
action— : 

(a) In 1530? 

(b) In 1540? 

(c) In 1800? 


A. The transaction appears to be a bargain and sale. There is 
the requisite valuable consideration recited, and there are words 
sufficient to show the intention. It is not necessary to a bargain 
and sale that either of the words “bargain” or “sale” be used. It 
is a bargain and sale to P in fee simple, with an attempted limita- 
tion of a trust or equitable interest to C. Since a bargain and sale 
independently of the Statute of Uses created only a use, or equi- 
table ownership in the bargainee, the facts as stated amount to a 
giving of the equitable ownership to P and his heirs by force of 
the bargain and sale for value, followed by a further gift of the 
equitable interest to C in fee. How can the equitable ownership, 
whether it be called a use or a trust, be given to one and at the 
same time to another independently? The attempt to give the 
equitable ownership to C, then, would seem to be inconsistent with 
the clear giving of the same interest to P. One or the other must 
give way. The provision giving it to C, being superadded, would 
seem on a sound construction to be repugnant; hence void and 
ineffective. ; 

(a) In 1530, then, the use or equitable ownership would be in 
P in fee, the legal ownership and seisin in fee being in O. P’s in- 
terests, being purely equitable, would be cognizable and protected 
only in a court of equity. 

(b) In 1540, the Statute of Uses being then in effect, the equi- 
table ownership in P is turned into a corresponding legal estate. 
This is a proper case for operation of the statute, which provides 
in effect that, whenever one is seised of land to the use of another, 
the latter shall be deemed seised and possessed of a corresponding 
legal estate. Here O was seised to the use of P in fee. As indi- 
cated above, C had nothing; hence his situation is the same in 
1540 as in 1530. It is assumed that the bargain and sale from O to 
P was in accordance with the Statute of Enrollments. 
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(c) In 1800, in a court of equity, it would be held that P was 
legal owner by force of the Statute of Uses, as stated above; but 
now the limitation to C is no longer looked upon as void, but as 
creating a trust. 

‘As time went on after the Statute of Uses, no doubt gradually, 
the fact that a bargain and sale operated as a conveyance of legal 
ownership by two steps—(1) the creation of the use; (2) plus the 
action of the statute thereon—became obscured. It is natural that 
a bargain and sale should have come to be considered as simply 
a convenient mode of effectuating a change in legal ownership. In 
such view, it would not appear, as it did earlier, that there were 
really two inconsistent limitations of the equitable ownership, and 
a court of equity might reasonably compel P to observe C’s in- 
terest. Thus the second use, in the case of a use upon a use, came 
to be enforced as a trust. If it be suggested that in this view the 
Statute of Uses should operate to draw the legal ownership from 
P to C, the answer is that it had long been settled that the second 
use was unaffected by the statute. 


Q.13. The owner in fee of premises desires to dispose thereof 
in such way that A shall become legal and equitable owner in fee 
simple, but, if A should die without leaving children living at his 
death, then the legal and equitable ownership is to vest in B and 
his heirs. Point out how this could be done— 

(a) In 1530. 

(b) In 1540. 


A. The desire of the landowner here is to give a fee simple to 
A, with a contingent future estate to B and his heirs. At com- 
mon law there were difficulties, due chiefly to the dominance of 
seisin in connection with land ownership, in the way of creating 
future estates. Transfers of freehold interests, normally in the 
early days accomplished by livery of seisin, could be made, for ex- 
ample, only to take effect at once. Seisin, because of the tenurial 
concept, could never be in abeyance, and livery of seisin in its very 
nature was a present transaction. Another common-law doctrine 
bearing on the scope of possible future estates was the necessity - 
of a re-entry to bring to an unnatural end an estate created. This 
re-entry cut off the seisin, but thereby it became vested in the re- 
enterer. 

Thus, if a common-law conveyance, for example, a feoffment, 
were made to.A and his heirs, but on the happening of some event 
the estate to be in B, on the happening of the specified event A’s 
estate in fee could be ended only by a re-entry by the feoffor or 
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his heirs. But, as stated, the seisin is thus in the re-enterer, and a 
new livery would have to be made to B. Therefore, if B ever got 
anything, it would be by a new transfer, and not by virtue of the 
original conveyance to A, etc. The result of it all was that re- 
mainders could be limited at common law to take effect only on 
the natural termination of the particular estate. 

When the use, however, had developed to the point of equitable 
ownership, out of which various estates could be carved it was 
recognized that, since seisin had nothing to do with the use, it 
was possible to create therein future estates, unknown or impos- 
sible to the common law. For example, by a feoffment to X and 
his heirs, to the use of A and his heirs, but on A’s death, without 
leaving living children him surviving, then to the use of B and his 
heirs, on the happening of the event the use could shift automati- 
cally to B. 

(a) In 1530, the use was still merely equitable ownership, and 
the only way to create legal ownerships was by common-law con- 
veyances. At that time, therefore, it was impossible to create le- 
gal ownerships according to the desire expressed. 

(b) In 1540, equitable ownerships being susceptible of being 
converted under the Statute of Uses into legal ownership, if the 
desired estates can first be created in the use, the Statute of Uses, 
acting thereon, may turn them into corresponding legal interests. 

If, then, after the statute, a common-law conveyance were made 
to X and his heirs, to the use of A and his heirs, but, in case A 
shall die leaving no living children surviving, then to B and his 
heirs, the equitable estates of A and B are turned into correspond- 
ing legal estates, and B’s interest is recognizable at law, as well 
as theretofore in equity. The same result, of course, could be at- 
tained by creating the equitable estates in A and B by way of a 
bargain and sale, or covenant to stand seised. The vital point is 
that the Statute of Uses simply took uses as they were, and in the 
situations contemplated by the statute converted them into cor- 
responding legal estates. In this way the possible field of future 
estates was much enlarged. 


Q.14. By agreement under seal between O and R (the brother 
of O), it was agreed that a certain tract of land therein described, 
belonging to O in fee, should become the property of R and his 
‘heirs on O’s death. After the death of O, claim to the premises 
was made by R, and the children of O contested. What result? 


A. The agreement between O and R, in its provision for dis- 
position of the land on O’s death, has one of the earmarks of a 
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will. However, it does not appear that the instrument was exe- 
cuted as wills must be; so R’s claim on that basis is rejected. It 
is perfectly evident that O intended R to have the ownership, and, 
if the instrument cannot effectuate the intention of the parties in 
one way, perhaps it may in another. The parties being near rel- 
atives, and the instrument being under seal, coupled with the fur- 
ther fact that O seems to have been seised in fee, at once suggests 
considering the document as a “covenant to stand seised.” 

Prior to the Statute of Uses, R at most could have had no more 
than an equitable interest, the use; for on the facts stated there 
was no effective conveyance that could operate by force of the 
common law to vest legal ownership in R. Besides, the estate in 
R was not to arise until the death of O, and it was a firmly settled 
rule of the common law that by a conveyance operating under 
the common law no freehold estate could be limited to arise in 
futuro. But there was no difficulty in providing for uses to spring 
up in the future. Prior to the statute, then, O would be deemed 
seised, as before, but to the use of R in fee to arise on O’s death. 
This is the type of situation on which the Statute of Uses oper- 
ates, turning the use into a corresponding legal estate. Since the 
statute, then, assuming it to be operative in the jurisdiction where 
this land is, R would succeed. 


Murray v. Kerney, 81 A. 6, 115 Md. 514, 38 L.R.A.(N.S.) 937. 


Q. 15. By A’s will, Blackacre and certain shares of stock in a 
corporation were devised and bequeathed to T and his heirs, “to 
have and to hold the same forever, Blackacre to be leased on the 
most advantageous terms, and the rents therefrom and the divi- 
dends from the stock to be collected by T and turned over from 
time to time to C and his heirs.” By contract C agreed to sell the 
land and stock to P, who when he examined the title found the 
situation as stated. He then refused to perform, on the ground 
that C could not give legal title, and C sues for breach of P’s con- 
tract. 


A. If C’s contract called for getting the legal ownership to P, 
it seems that the conttact was impossible of performance by C, 
and P should not be liable for failure to do his part. By A’s will, 
legal ownership clearly went to T, but for the benefit of C, who 
would, therefore, stand as equitable owner. There has been no 
transfer from T to C, and, unless the latter has acquired legal 
ownership by the Statute of Uses or similar legislation, C was left 
with a mere equity. 
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It will be observed that T did not merely hold “for C”; he was 
to lease the premises “advantageously,” and after collecting the 
rents and dividends turn them over to C. This imposed upon T 
an active duty. The Statute of Uses has not been considered as 
“executing” active uses or trusts. The reason usually given is 
that, if the legal ownership were drawn out of the trustee, he could 
not perform the duties imposed upon him. This may be a sufh- 
cient reason, but historically the true explanation probably is to 
the effect that active trusts and passive uses, the latter being con- 
sidered the beneficial ownership, were looked upon, even long be- 
fore the statute, as distinct, and the intention of Parliament was 
to affect only the passive, equitable ownership, by drawing to it 
the legal ownership, leaving the case of the active trust just where 
it had been—an interest or claim protected against the trustee in 
chancery. 

As to the shares of stock another reason contributes to the same 
result. The statute converted equitable ownership into legal only 
when some one was “seised” to the use of another; there being 
no seisin in the case of personal property, T would continue legal 
owner of the stock for the equitable benefit of C. 


Ure vy. Ure, 56 N.E. 1087, 185 Ill. 216. 


Q. 16. A permitted his daughter, C, to live on Blackacre, which 
by A’s will was devised to C. A bought an adjoining tract and 
had it deeded to himself. He then permitted C to occupy that 
also, allowing her to make use thereof, to lease it, collect the rents, 
etc., as if she were the owner. Shortly before her father’s death, 
C wrote to him, asking for financial assistance. He replied by 
letter, saying, inter alia: “I have given you the Leazenby land 
[the adjoining tract], and it is yours forever for your own per- 
sonal benefit, and I think that is help enough now.” After his 
death a son, who claimed as residuary devisee under a will made 
before A acquired the Leazenby tract, claimed that land. C 
brought action to quiet title in her. What result? 


_ A. Unless an instrument so informal as the letter from the 
father to the daughter may effectuate a conveyance, it would seem, 
superficially, at least, that A died the owner of the premises in 
dispute. Aside from the informality of the document, it is gravely 
questionable whether the language therein is sufficient to accom- 


‘plish a transfer. There is no conveying expression, nothing to in- 


dicate a present transferring intent; rather the language indicates 
a recital of something already done. 
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It may well be argued, however, that by the letter the father 
declared himself a holder of his legal ownership for the benefit of 
C, thus constituting himself a trustee for her benefit, in a way not 
unlike a covenant to stand seised, though here there was no formal 
covenant. The letter appears to contain sufficient ‘to satisfy the 
Statute of Frauds, which requires trusts to be manifested or de- 
clared by a writing. If, then, owners of land may by voluntary 
declaration constitute themselves trustees for others, there would 
seem to be no objection to a conclusion that A was holding in 
trust for C. -As to the efficacy of such voluntary declarations there 
are diverse views, though probably the notion that they are ef- 
fective to create a trust is coming to be recognized as preferable. 

If it may be concluded that the declaration of trust was effective, 
there being no active duties of management, etc., imposed upon 
the trustee, the Statute of Uses or its equivalent should turn C’s 
equitable interest into a corresponding legal estate. In this view, 
then, C should prevail over her brother. 

Neal v. Bryant, 235 S.W. 1075, 291 Mo. 81. 


McWilliams v. Britton, 188 N.W. 44, 48 N.D. 975. 
13 Ill.Law Rev. 667. 


SECTION 5.—_CONVEYANCE UNDER MODERN 
STATUTES 


Q.17. By will, upon the death of the owner, certain lands in 
California became the property of S, a resident of Germany. S had 
a son, T, living in Idaho, to whom she wrote frequent letters. The 
letters written shortly after S acquired ownership expressed an 
intention that the California property should go to the son. Then 
came a letter stating: “I am giving you that property, and you: 
now send me the remainder of the cash, and then you have a nice 
share.” Thereafter the letters contained language showing that 
the mother looked upon the son as the owner. During the war 
the Alien Property Custodian seized the California land as the 
property of an alien enemy, S. The son, T, who was a citizen of 
the United States, sued for the return of the property and an ac- 
counting, claiming to be the owner. 


A. The letters clearly indicate a donative intent and express a 
transfer of ownership. Are they effective? The quoted letter con- 
tains no description of the premises, so alone it could not operate 
as a conveyance. Perhaps the other letters, or taking them all , 
together, the connection between them being shown by their terms, 
identify the property. That it must be identified is fundamental. 
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The letters are not under seal; hence do not amount to a deed 
in the technical sense. But quite generally it is now provided 
that conveyances even of interests in fee may be made without a 
sealed instrument. This has been a statutory development, and 
varies in the states. Also there is nothing indicating that the 
transfer was to the son “and his heirs”; hence it may be thought 
that, other difficulties aside, no more than a life estate was given. 
This requirement, too, has been widely modified, and now quite 
commonly statutes provide that conveyances shall be\deemed in 
fee, unless a contrary intent appears. 

Again, there appears to have been no attestation or acknowl- 
edgment. These, however, are usually not essential to an effectual 
conveyance; ordinarily they are prerequisite to effective record- 
ing. Only rarely are they required to make a good transfer as be- — 
tween the parties. All in all, it may be that the son acquired own- 
ership, so that he should prevail as against the Custodian. The 
answer depends on the status of the California law. 


Metzger v. Miller (D.C.) 291 F. 780. 


SECTION 6.—DELIVERY OF DEEDS 


Q. 18. O, the owner of several parcels of land, desirous of mak- 
ing arrangements for division of his property among his children, 
had deeds prepared by which each child might become owner of 
the allotted portion. In the presence of the scrivener O handed 
one deed to G, one of the children, saying “That one is yours; how 
do you like it?” After G had read the deed, O took it back and 
kept it, along with the others, in a tin box. Later on O made out 
a new set of deeds, by one of which he purported to convey the 
‘tract described in the earlier deed to G to the latter’s sister, S. 
This deed was recorded by O, and turned over to S. After O’s 
death, G claimed the land under her deed, and S sued to quiet 
title. Should S get the desired decree? 


A. S being a mere donee, she could not hope to prevail, if the 
deed to G became operative at the time O handed it to her. The 
only question, on the facts stated, regarding the effectiveness of 
the deed to G, is in respect of delivery, for no instrument becomes 
a deed, and effective as a conveyance, until delivery. The deed 
is the fruition of negotiations and preparation, sometimes long 
drawn out. Until delivery the wholé matter is merely prepara- 
tory; delivery is the final step that marks the passing from prep- 
aration to accomplishment, and it may be looked upon as the man- 
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ifestation by word or act, or both, on the part of the executing 
party, that at least as to him a legal act has been accomplished. 

Whether there has been such manifestation is, of course, a mat- 
ter of evidence. No doubt the most common way of showing the 
completion of the transaction—delivery—is by handing the instru- 
ment to the grantee, or to some one for the grantee. A deed in 
the hands of the grantee prima facie has been delivered; in the 
hands of the grantor, presumptively it has not. These presump- 
tions, however, are not conclusive. If in the problem case, on all 
the evidence, the fair conclusion is that the instrument was hand- 
ed to G, not to be operative, but only to read, there has been no 
delivery. If, for instance, the scrivener were to testify that it was . 
O’s purpose to keep the deeds from being operative until his death, 
or until he did some other act, such testimony, if in the form of 
declarations by O, would clearly be admissible, and, it is believed, 
would be convincing that there had been no delivery. On the 
other hand, if it were to be concluded on the whole showing that 
O handed the deed to G as a manifestation of his intention that 
the thing was finished, a legal act accomplished, it would have to 
be held that the deed was good and ownership vested in G. 

Sample v. Geathard, 117 N.B. 718, 281 Ill. 79. 


As to what is a sufficient delivery of “specialties” (instruments under seal), 
see 3 Uni.Chicago Law Rey. 488 (1936). 


Q.19. Parrott, owner of lands and personalty, had a scrivener 
draw a will disposing of the personal property and also two deeds 
in favor of children covering the land. After the instruments had 
been prepared, Parrott signed them and had witnesses sign the at- 
testation clauses. The deeds were also acknowledged. He then 
handed the papers to the scrivener, with directions to place them in 
the custody of the cashier of the village bank, “with directions that 
said deeds should be safely kept and delivered, at the decease of 
said Parrott, to his heirs.” The cashier placed the instruments in 
an envelope marked “John Parrott, Private Papers.” After the 
death of his wife, Parrott called upon the cashier for the papers, 
and the cashier gave them to him. After making a new will, all 
the documents were returned to the cashier. On Parrott’s death, 
the deeds were handed over to the grantees. Were the deeds ef- 
fective? 


A. The only possible question appears to be one of delivery. 
The deeds were handed to a third party for the grantees, and 
this would indicate an effective delivery. But the cashier, the cus- 
todian of the papers, permitted the grantor to retake them. Does 
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this not indicate that the grantor had not divested himself of con- 
trol over the instruments? Could he ‘not have destroyed the deeds 
while they were in his hands? 

Whether the grantor divested himself of control should be test- 
ed as of the time of the deposit with the cashier. Did he then 
retain any strings on the deeds? According to the stated facts, 
he sent the documents to the cashier, to be held for the grantees, 
and to be delivered to them on his death. The cashier might very 
well have said to him, when he asked for the papers: “You may 
have the will, but the deeds I am charged to hold for the gran- 
tees.” That, in truth, is what he should have done. The fact that 
the grantor was improperly allowed to have the deeds cannot prej- 
udice a delivery already made and effective. 


Patrick y. Parrott, 110 N.E. 725, 92 Ohio St. 184. 

Doe d. Garnons vy. Kinglet, 3 Barn.&C. 671. 

See note, 52 A.L.R. 1222, Delivery of deed to a third person to be delivered 
to grantee after grantor’s death; note 18 Cal.Law Rev. 709. 


Q. 20. A deed covering certain lands of O was fully prepared 
for him. After signing and sealing the instrument, he handed it 
to X, with the direction: “In’case I die without having executed 
a will, deliver this to the grantee named therein.” Upon O’s death, 
intestate, X handed the deed to the grantee, who had it recorded. 
Heirs of O contest the effectiveness of the instrument as a con- 
veyance. What result? 


A. If the instrument had been turned over to X, to be given to 
the grantee on O’s death, without more, no doubt there would have 
been a delivery, and the grantee would have acquired ownership. 
Whether such ownership would vest in the grantee before the 
death of O is not necessary to be considered here. It would have 
made no difference that the instruction to X was in such terms as 
“in case I die”; for, while the language imports a condition, there 
really is no contingency involved. Equally clearly, it seems, if O 
had said to the custodian, when he handed the deed to the latter, 
“Deliver this to the grantee on my death, if I do not change my 
mind in the meantime,” there would not have been an effective 
deed, even though no countermanding directions were ever given 
by x. ~fovbe effective in such situations as these, the deed must 
have been delivered when turned over to the custodian. If there 
was no delivery then, the ultimate delivery by the custodian would 
be by him in an agency capacity, which could not be done after 


O’s death. 
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The facts stated appear to present a case falling rather within 
the second type above mentioned, where the grantor may recall 
the instrument upon changing his mind. Such change in mind is 
wholly optional with O, and, generally speaking, the execution of 
the will is equally within his volition. 


Ruggles v. Lawson, 18 Johns (N.Y.) 285, 7 Am.Dec. 375. 
Williams vy. Schatz, 42 Ohio St. 47. 
‘Note, 52 A.L.R. 1227, Reservation by grantor of dominion over deed. 


Q.21. A deed, complete on its face, was left by O, the grantor, 
with X, the cashier of a bank, with the explanation that the in- 
strument was so left pursuant to an agreement between O and the 
grantee, whereby the latter had agreed to purchase and O to sell 
the land described in the deed. X was instructed to hold the in- 
strument and deliver it to the grantee, if payment of the purchase 
price were made by the latter to X for O’s credit on or before 
April 1st next, as agreed; but, if the payment was not forthcom- 
ing, then the deed was to be returned to O. Payment was made 
within the allotted time, and the deed was demanded. X refused 
to turn over the deed, because O had sent notice to withhold the 
deed and return it to him. In an action by the grantee against O 
and X to get the deed, what are the parties’ rights? 


A. There is some authority for the view that a deed deposited in 
escrow with a custodian, as was the instrument in this case, is sub- 
ject to the grantor’s recall at any time prior to performance by the 
grantee, unless there is a binding, enforceable contract of sale of the 
land involved between grantor and grantee. This is believed to be 
an erroneous view, for whether the grantor may recall the deed de- 
pends upon whether he has made “delivery,” not upon the existence 
or nonexistence of a binding contract. 

Was theré a delivery on these facts? Did O keep any strings on 
the deed? Upon performance by the grantee, the instrument was to 
be at once fully operative, and if the grantee had performed, without 
any countermand by the grantor, he would have been entitled to the 
deed, without any further act by the grantor. The delivery, then, 
must be effectuated, if ever, upon the turning of the deed over to 
the depositary. While the grantor continues the owner of the prem- 
ises until performance by the grantee there has been created, in ef- 
fect, in the latter, a power to divest the grantor of his ownership. 
The fact that O might be entitled to have the deed again, upon the 
grantee’s failure to perform, does not affect the conclusion as to de- 
livery, for whether O shall ever be entitled to the deed depends in 
no part upon his own volition, but upon due payment by the 
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grantee. It would seem, then, that on principle the countermand by 
O should be treated as ineffective, and the grantee should have the 
deed turned over to him upon payment. 


Campbell vy. Thomas, 42 Wis. 487, 24 Am.Rep. 427. 

Farley y. Palmer, 20 Ohio St. 223. 

Note, 17 Minn.Law Rev. 817, note, Necessity of a collateral contract; 10 
Cal.Law Rev. 360; 30 Columb.Law Rev. 1145, 1157; 26 Harv. Law Rev. 56D; 
16 Mich.Law Rev. 569, 580; 29 Yale Law J. 826. 


Q. 22. The owner of lands made out a deed thereof in favor of his 
wife. He handed the document to X, a disinterested third party, 
saying: “I am about to take a trip to California; with this railroad 
strike going on, anything may happen to me; if I should meet with 
a fatal accident on the journey, I want this deed to go to my wife.” 
On the journey the grantor met death in a wreck and thereupon X 
turned the deed over to the grantee. Heirs of the deceased claim 
the deed was of no effect, and bring suit to establish their claim. 
What result? 


A. Was the deed effectively delivered? Under the directions to 
X, the grantor was to have the deed returned to him by the custo- 
dian in the event of the grantor returning safely ; but the fact that in 
some contingency the grantor may be entitled to the instrument 
does not necessarily negative delivery. The escrow cases show this, 
for there the grantor may resume control of the document, if the 
grantee fails to perform the condition precedent. In that type of 
case, delivery may be reasonably concluded, because the control of 
the event is in the grantee. If the control of the event were within 
the power of the grantor, the conclusion would seem clear that 
there had been no delivery. In the facts here presented, the event 
upon which the grantor may again have the instrument is not with- 
in the control of the grantee, as in the escrow situation, nor is it 
within the grantor’s power. Logically it would seem that in the 
present case, since the event is outside the grantor’s control, there 
has been a delivery, just as in the escrow case. However, because 
of the practical difficulties, the operation of the deed affecting the 
title to land being made to depend upon the happening or non- 
happening of an event, provable ordinarily by parol evidence only, 
courts have been reluctant to reach what might appear to be the 
more logical conclusion, and, generally speaking, it may be said 
that in the case presented the heirs should prevail. 

The case is not to be confused with the delivery to a third party, 
to go to the grantee “on the death” of the grantor. There no con- 
tingency is present; it is only a matter of time. 


Long v. Ryan, 137 P. 29, 166 Cal. 442. ’ 
In re Sweitzer’s Estate, 11 P.(2d) 633, 215 Cal. 489. 
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Ballantine, “When are Deeds Testamentary?” 18 Mich.Law Rev. 470. 
Foster, “Execution and Acknowledgment of Deeds,” 2 Neb.Law BuLNo. &, at 
pp. 34-39. 


Q. 23. The owner of lands prepared a deed thereof in favor of his 
wife and handed it to her, saying: “If I fail to survive this opera- 
tion, the property is yours; have the deed then recorded.” He 
recovered, and asked to have the deed returned. Upon the wife’s 
refusal he sued to have the deed ordered delivered back to him. 
What result? 


A. If the instrument had been turned over to a third party with 
such instructions, the result would be clear; the deed should be re- 
turned. Should the result be affected by the fact that the document 
was handed to the grantee, instead of to a mere custodian? 

Deeds in the hands of the grantee are presumptively delivered ; 
but the presumption is rebuttable, it being permissible to show, for 
instance, that the grantee was intrusted with the deed only for pur- 
poses of inspection. If it may be shown by parol that a deed in the 
hands of the grantee was never to be operative, unless something 
more was done, it would seem that it should be permissible to show 
in the same way that the instrument was to be effective only on the 
happening of some event, and some courts no doubt would so hold. 
In many jurisdictions, on the other hand, largely under the influence 
of some very early English cases, the view prevails that it is not 
permissible to show by parol that a deed in the hands of the grantee 
was to be operative only upon the happening of an event that might 
or might not happen. If there is any justification for this view to- 
day, it must be in the reluctance to open the operation of deeds to 
land to the uncertainties of parol evidence. 


Wipfler v. Wipfler, 116 N.W. 544, 153 Mich. 18, 16 L.R.A.(N.S.) 941. 

22 Mich.Law Rev. 479. 

Ballantine, “Delivery in Hscrow and the Parol Evidence Rule,” 29 Yale Law 
J. 826. 4 

Burby, “Conditional Delivery,” 1 So.Cal.Law Rev. 32, 38. 


Q. 24. O married W after making a deed of certain lands in fa- 
vor of X, and delivering it to C, to hold until O, the grantor, died, 
and in that event to be delivered to X. Upon O’s death, the deed 
was handed to X and W now claims to be entitled to dower. What 
are her rights? 


A. At common law, speaking generally, wives were entitled to 
dower in all lands of which their husbands were seized of an inher- 
itable estate during the marriage relation. Assuming that O owned 
the lands in question in fee prior to delivery of the deed to C, the 
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question arises whether O’s relation to the land thereafter was such 
that his wife should be endowed. Frequently courts have said that 
deeds delivered as was the one in the case stated operate to vest 
ownership in the grantee at once, leaving the grantor with what in 
effect amounts to a life estate. Rarely, however. has this been real- 
ly decided, and it seems more nearly in accord with the actual situ- 
ation to say that the grantor during his life remains the owner of 
the same estate as before the deed was delivered; the deed operat- 
ing, however, to cut down markedly certain of his powers, at least 
as to disposition. For example, his power of disposal by will no | 
doubt is gone, and it would seem that no effective conveyance could 
be made by him to any one, who took either as a volunteer or with 
notice of the deed in the hands of the third party. It may well be 
that in favor of a bona fide purchaser the grantor may have a power 
to cut off the grantee in the earlier deed. That such is in substance 
the situation of the grantor who has delivered a deed to a custodian 
in the typical escrow transaction, is clear, and the same general re- 
sult would seem reasonable in the type of case here presented. 

If this analysis is correct, the conclusion is inescapable that the 
widow should not have dower; for surely she should not rank along 
with bona fide purchasers. If it be considered that the grantor had 
only a life estate left, then the conclusion to the same effect is equal- 
ly clear. 


Smiley v. Smiley, 16 N.H. 585, 114 Ind. 258. 
Note, Deeds in escrow and deeds conditioned upon death of grantor—inter- 
vening rights of third parties, 6 Brooklyn Law Rev. 79. 


Q. 25. A prepared a deed of land to B, and placed it in the hands 
of C, with instructions to deliver it to B at the grantor’s death. The 
evidence showed that the custodian was instructed to tell no one 
that the deed was in his hands, or had been made. | At the time of 
making the deed, and afterwards, before his death, A had several 
creditors, who did not know the deed existed. After A’s death, 
what are the rights of the creditors to insist on payment out of 
this land? 


A. Aside from the possible rights of the creditors, the transaction 
would appear to be effective as a conveyance of the land.to B. The 
deed was delivered, although A obviously wanted the ownership in 
B to be effective only on the grantor’s death. Whether the opera. 
tion of the deed in making B owner was postponed until that time, 
or whether the deed had the effect of making B owner at once, with 
a sort of life interest reserved to A, is not important here. In any 
event, it seems A has taken a step that is irrevocable by him; even 

BAt.PrRos.Law (2p Ep.)—61 
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though ownership during A’s lifetime has not become vested in B, 
so far as A is concerned, it is bound to vest there at the moment of 
his death. 

Now, is the deed more effective against A than it is against his 
creditors? As to debts outstanding at the time of the delivery of 
the deed to C, the moment it became binding and irrevocable as to 
A, it may be that the transfer should be considered fraudulent, and 
the property reachable on that basis. So, also, possibly as to later 
innocent creditors. The only other theory on which the creditors 
might be preferred would be that they stand as bona fide purchas- 
ers from A. As in the escrow cases, it may well be that, while the 
deed is irrevocable as to A.and all those taking under him as volun- 
teers or with notice, as to those standing as bona fide purchasers A 
had left a power to defeat the grantee, B. Whether mere simple 
creditors without a lien are allowed the advantageous standing of 
good faith purchasers is a matter on which views differ. 


Rathmell y. Shirey, 53 N.E. 1098, 60 Ohio St. 187. 


Q. 26. Suppose in the preceding statement of facts it is made to 
appear that, instead of creditors of A contesting B’s rights, it was a 
devisee of the same land in a will executed by A after handing the 
deed to C. How should such devisee stand? 


A. Whatever difference of opinion as to the status of creditors 
there may be, there seems no room to question that devisees do not 
take in any sense as bona fide purchasers. A devisee is a mere vol- 
unteer, a donee, who should stand no better than the devisor. Here, 
since the deed was irrevocable so far as A was concerned, it would 
be equally effective as to A’s devisee. A contrary conclusion would 
mean that a delivered deed may be completely undone by a mere 
unilateral act of the grantor, an act that is wholly within his voli- 
tion. 

Ranken vy. Donovan, 61 N.Y.S. 542, 46 App.Div. 225. 


SECTION 7.—EXCEPTIONS AND RESERVATIONS 


Q. 27. A and B own adjoining tracts of land. A sells his tract of 
land to C, and in the deed is the following provision: “Reserving to 
B the right to pass and repass over the above-described property 
over a certain driveway, as the same now is on said above-described 
property.” Later B conveys his property to D, mentioning said 
right of way in the deed. Up until the time of the conveyance made 
by A, B had had no right over A’s land. Does D take any right of 
way by virtue of the conveyance to him from B? 

BaL.PRoB.LAW (2p Ep.) 
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A. B’s conveyance to D, though with specific mention of the right 
of way, will not operate to give D an easement over A’s land, unless 
B already had such right over A’s land. If B owned an easement 
over A’s land for the benefit of the former’s land, the right thereto 
would pass to D on conveyance by B of his land, whether mentioned 
or not. Since it is stated that, prior to thé conveyance by A to C, 
there was no easement in favor of B, if B had any such right to 
pass on to D, it must have come by the provisions in A’s deed. The 
quoted language indicates a “reservation.” Technically a reserva- 
tion applies only to rights issuing, so to speak, out of the land, such 
as services, rents, etc. The same technical view allows the keeping 
by the grantor of an easement only on the theory of there being a 
grant thereof by the grantee back to the grantor. ; 

An “exception,” to be considered along with the “reservation” 
and “grant back,” is usually said to be a withholding or withdraw- 
ing from the operation of the conveyance of a part of that which 
otherwise would pass to the grantee. The exception is generally 
considered merely as a part of the description of the property af- 
fected. Logically, though it can hardly be said to be an accepted, 
authoritative view, an easement may be the subject of an excep- 
tion; the grantor limiting the scope of his conveyance, so that that 
part of the sum total of his rights, privileges, powers, etc., con- 
stituting what we call ownership, represented by the easement in 
question, is left untouched. f 

In the case stated the language used, whether viewed as a “reser- 
vation,” “grant back,” or “exception,” in its primary operation could 
inure to the benefit of A only. Unless the deed of A is given a 
double effect, a conveyance of the land subject to the easement to 
C, and a grant of the easement to B, a result not impossible or il- 
logical, but hardly in accordance with the doctrines and decisions 
of courts thus far, B would get nothing in the way of a right of way, 
and D would therefore have no easement. 


Haverhill Say. Bank yv. Griffin, 68 N.B. 839, 184 Mass. 419. 
88 Harv.Law Rev. 180; 32 W.Va.Law Q. 33. 


SECTION 8.—CREATION OF EASEMENTS BY 
IMPLICATION 


Q. 28. O, the owner of a tract of land bounded on three sides by 
the private lands of others and on the fourth by a public highway, 
sold and conveyed by warranty deed to A a strip off the side of the 
tract touching the road. Thereafter, in order for O to reach his re- 
maining land, it was necessary for him to pass either over the land 
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thus conveyed to A or over the properties of the other adjacent 
owners. What are the rights of O as to means of access? 


A. At the outset there may be dismissed the thought that O 
might be allowed a right of way over the lands of the three neigh- 
bors. There is no reason for encroaching upon their private rights, 
in order to help O out of a difficulty into which he has gotten by 
reason of a transaction with A alone. This is true, even though a 
way over one of those three tracts would be the most convenient. 

When O conveyed to A the part of his land which left the remain- 
der cut off from all access, it is only fair and sensible to conclude 
that it must have been the intention of the parties that O should 
keep a right of way over the part conveyed. Otherwise, O’s remain- 
ing land would be rendered valueless and useless. The situation 
presents such strong considerations in favor of such right of way 
being impliedly kept by O that the conclusion should be to that ef- 
fect, despite the fact that O’s deed to A was one with covenants for 
title, and O is thus in a sense allowed to derogate from his own 
grant. If O had had another means of access to the inner tract, 
though perhaps highly inconvenient as compared with a way over 
the land conveyed, there would not have been presented a case of 
real necessity and the easement would not arise by implication in 
O’s favor. : 

Brigham y. Smith, 4 Gray (Mass.) 297, 64 Am.Dec. 76, 


Hiidreth y. Googins, 39 A. 550, 91 Me. 227. 
Corea v. Higuera, 95 P. 882, 153 Cal. 451, 17 L.R.A.(N.S.) 1018. 


Q.29. A water pipe leads from a driven well in a yard to a 
kitchen, there ending in pump, by which water is habitually drawn 
for domestic purposes. The well and the water pipe are hidden 
from view. What is the effect of conveyance of the dwelling alone 
by the owner of both yard and dwelling? 


A. The real question here is whether the grantee in the deed of 
the house property gets a right to continue to draw water from the 
well on the land retained by, the grantor. If there is such right, it 
being in the land of another, it would seem to be an easement. 
There is nothing in the deed creating an easement; so, if there is 
one, it must have arisen by implication, ‘ 

Easements not infrequently do arise by implication. Where the 
owner of land has made a use of one part for the benefit of another 
section of the tract, and the latter part is conveyed away, as was 
done in the facts stated, the grantee will get an easement in the land 
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retained, corresponding to the use indulged in by the common own- 
er, providing certain requisites are present. The “quasi easement,” 
a name given to the use made by the common owner before sever- 
ance in ownership, must, it is said, have been apparent, continuous, 
and reasonably necessary to the comfortable enjoyment of the quasi 
dominant portion. By definition and redefinition these require- 
ments come essentially to this: There must have been such an 
adaptation of one part of the premises for the use and enjoyment of 
another part that it may fairly be concluded that it must have been 
‘intended that the purchaser of the part benefited was to get not 
only the tract covered by this deed, but also as incidental thereto 
the right to use the retained parcel as indicated by the quasi ease- 
ment. This of course means that the quasi easement must not 
have been secret, or only for temporary use, or insignificant in its 
benefit. 

In the facts stated, the test would seem to be satisfied, with the 
possible exception of apparency. At least the pump in the kitchen 
was visible, and it was fair to conclude that it drew water from 
somewhere. The source of supply might be, as was the fact, on the 
retained land, and that may well satisfy the requirement. 


Larsen y. Peterson, 30 A. 1094, 53 N.J.Eq. 88. 


Q. 30. A owned two lots, 1 and 2, adjoining each other. On lot 1 
he built a two-story brick building, the wall on the side toward lot 
2 being half on each lot. The ground floor was used for business, 
and the upper for living apartments. At the end of the building 
next to lot 2, but located entirely on lot 1, was a stairway leading 
to the second story. Later A built on lot 2, using the wall of the 
first building as a party wall. The new building was similar to the 
first, and access to the upper floor was arranged for by a door 
through the party wall leading to said stairway. A conveyed lot 1, 
and his grantee now forbids A to use the stairway. A sues to 
enjoin interference with his right of passage. What result? 


A. Here the claim by A is in effect of an easement by implied res- 
ervation over lot 1 to use the stairway thereon. It is to be noted 
that no attempt was made by A in his deed of that lot to keep such 
easement for himself as owner of the adjoining lot, provision for 
which might easily have been made by appropriate language in the 
deed. On the contrary, A conveyed lot 1 to the grantee without 
reservation or restriction of any character, at least so far as lan- 
guage is concerned. Now the question arises as to whether A 
should be allowed to set up a claim really inconsistent with his own 
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deed. The case obviously presents a question not involved, if A 
had conveyed lot 2 and kept lot 1, and the grantee of lot 2 were 
making a claim to the use of the stairway. In such case the claim 
of easement is, so to speak, in aid of the grant, not in subtraction 
from it. 

Though courts are not in agreement on this, it seems reasonable 
to conclude that, in cases such as the one here presented, the gran 
tor, if he wants to keep an easement for himself over land he con 
veys, should do so by appropriate language in the deed. It is a 
sound rule of construction generally that a written document should 
be construed most strongly against the one whose document it is. 
Only in exceptional cases should a grantor be allowed to claim 
rights as having been impliedly reserved. A most outstanding 
instance of such exceptional case is one in which the right claimed 
by implied reservation is in the nature of a way of necessity; no 
other means of access being available to the grantor after the deed 
is given. 

In the case under consideration there is nothing driving one tc 
the conclusion that it would be impossible for A to provide anothe1 
means of access to the second floor of the building retained by him; 
hence, according to the better view, the suit by A should fail. Ina 
number of jurisdictions, however, the result would be otherwise. 

Brown vy. Fuller, 130 N.W. 621, 165 Mich. 162, 33 L.R.A.(N.S.) 459, Ann.Cas. 
1912C, 853. 


Powers v. Heffernan, 84 N.B. 661, 233 Ill. 597, 16 L.R.A.(N.S.) 528, 122 An. 
St.Rep. 199. 


Q. 31. X owned two lots, and built a house on each lot next the 
line, with a chimney between them, half on each lot, intended for 
the use of both, with openings for flues from each. By simultaneous 
deeds he conveyed one lot to A and the other to B by metes and 
bounds. (a) A sues B for taking down the part of the chimney on 
his lot. (b) Suppose X conveys to A first; could A or B claim any 
rights in the chimney against each other in the absence of express 
stipulation? 


A. It is clear that A and B each owned half the chimney, and 
that in (a) A is claiming a right to use the half on B’s lot. If A has 
such right, it is an easement, and on the facts, if he has it at all, it 
must be by implication. Here the deeds were simultaneous; so, 
strictly speaking, the case is neither one of implied reservation nor 
implied grant—the grantor not claiming or contesting any right 
asserted to have arisen by implication. The point made in the pre- 
ceding answer regarding a grantor not being allowed to derogate 


o 


x 
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from his grant has no application here, and it would seem, there- 
fore, that it should be concluded that A and B each took his lot with 
the benefits and burdens thereon as then subsisting. The answer to 
(a) then is that A has good grounds to complain against B. 

(b) If X conveyed to A first, then A is claiming as against X, and 
later as against B, an easement by implied grant. On the principles 
heretofore outlined, A should prevail. If X conveyed to B first, 
then A, as successor in ownership of the adjoining lot to X, is claim- 
ing that by implication X reserved for the remaining lot an ease- 
ment to use the chimney. Should X thus be allowed to derogate 
from his grant? The chimney is one entire thing, each half being 
essential to the enjoyment of the other half; in other words, the 
claimed rights of A and B in the chimney are reciprocal. This is 
another one of the exceptional situations, in which grantors are al- 
lowed to reserve easements by implication, as in the case of ways 
of necessity. Really here the grantor does not detract from his 
grant, for, as stated, each portion of enjoyment is dependent upon 
the like enjoyment of the common object by the other party. 


Heartt v. Kruger, 24 N.B. 841, 121 N.Y. 386, 9 L.R.A. 185, 18 Am.St.Rep. 
829. 


SECTION 9.—CREATION OF ESTATES IN FEE SIMPLE 


Q. 32. Lands were conveyed “to A in fee simple.” Upon A’s 
death his widow claimed dower in the lands so conveyed. Is she 
entitled to it? 


A. Dower at common law was, generally speaking, a one-third in- 
terest for life in the lands of which the husband was seized of an in- 
heritable estate during the marriage relation. Assuming that A was 
married to the claimant at some time during his ownership of the 
estate created by the conveyance mentioned, and that essentially 
the common-law requisites for dower are applicable, the only real 
question appears to be whether A was seized of an inheritable es- 
tate. The intention, it seems, was to give him a fee simple, clearly 
an inheritable estate. To create an estate in fee simple, at least in 
a natural person, it was considered that a certain form of expres- 
sion was almost indispensable; it had to be limited to the grantee, 
or transferee, “and his heirs.” No attempt to express the idea in 
other words, however clear, was effective. At common law, then, 
the estate in A could not have been a fee simple. 

Legislation not infrequently has changed this doctrine, the provi- 
sion commonly being that a conveyance shall be deemed to create a 
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fee simple unless the contrary intent appears from the conveyance. 
Only under such modification could the widow hope to succeed. 


Hall v. Hall, 76 A. 705, 106 Me. 389. 
Restatement, Property, §§ 30, 48, 49. 


Q. 33. G, the owner of land, conveyed “to A and B the follow- 
ing described premises: [Description given.] In case of the 
death of either A or B, the other to have the whole of said property 
without litigation.” Upon the death of A, leaving B surviving, 
a question arose as to whether A’s heirs took any interest. What 
result? 


A. Of course, under the strict requirements of the common law, 
the heirs of A would have no chance; the language not being suff- 
cient to create inheritable interests. But if the question be tested 
under the modern doctrine, that an estate in fee may be created 
without use of the word “heirs,” another problem must be consid- 
ered. 

Prior to the description of the property, language had been used 
sufficient to create a fee simple. The language following the de- 
scription purports to cut down this apparently created estate. Can 
this be done? The usual statutory provision allowing the creation 
of a fee without the word “heirs” provides that such shall be the ef- 
fect of the conveyance “unless a contrary intent appears.” Surely 
such contrary intent appears here, and it would seem that A did not 
take an interest inheritable by his heirs. 


Cover v. James, 75 N.B. 490, 217 Ill. 309. 
McCullock v. Holmes, 19 S.W. 1096, 111 Mo. 445. 


Q. 34. By deed lands were conveyed “to A and her heirs, * * * 
to have and to hold the same unto her heirs and assigns forever, 
with all appurtenances: Provided, however, that, should the said A 
die without issue and before her husband, then the property herein 
conveyed is to revert unto X.” What sort of estate did A take? 


A. The granting part of this deed purports to give A.a fee simple. 
This would be true, even under the rigid rule of the common law. 
The first part of the habendum (that part beginning, “to have and 
to hold’) agrees with this. But then follows a proviso, which, if 
given effect, cuts down A’s estate to a mere life estate upon the hap- 
pening of certain contingencies. Which shall be given effect? The 
grantor seems clearly to have given one kind of an estate in one 
part of the deed, and then in another part he marks out, just as 
clearly, another kind of interest. Effect cannot be given to both; 
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one or the other’ must be rejected. In this situation it is ap- 
propriate to apply the well-known rule of construction that the 
instrument should be given the meaning that will operate most 
strongly against the grantor, who must be deemed responsible 
for the ambiguity. This would give A a fee simple. 

In many cases, particularly the slder ones, certain more or less 
arbitrary rules of construction were announced as applicable to 
deeds with conflicting limitations marking out the estate granted in 
the premises, of the deed and the habendum. It was said, for ex- 
ample, that the habendum could enlarge or explain, but not cut 
down, the premises The better and more sensible view probably 
is to the effect that, after exhausting the possibility of harmoniz- 
ing the clauses and arriving at the real intent, that clause should 
be given effect which gives the grantee the larger interest. 1n 
getting at the real meaning, no more attention should be given to 
one expression rather than the other, merely because the one 
happens to be in a certain part of the deed. The whole instrument 
is the grantor’s deed, and all parts speak at the same moment, the 
time of delivery. 


Carl Lee v. Ellsberry, 101 S.W. 407, 82 Ark. 209, 12 L.R.A.(N.S.) 956, 118 
Am.St.Rep. 60. 


Q. 35. Lands were conveyed “to A for life, remainder after A’s 
death to his heirs.” A contract having been entered into between 
A and B, whereby the former agreed to sell and convey the prem- 
ises to the latter in fee simple, and B having refused to perform, 
on the ground that A was not in position to create in B a fee 
simple, the latter was sued in equity to compel performance. What 
result? 


A. The language of the deed, if given its apparent meaning, gives 
A only a life estate. This, however, is one of those situations in 
which language produces a legal effect quite different from that 
which the words in common speech would indicate. By the appli- 
cation of the rule known as the rule in Shelley’s Case, A takes a fee 
simple. The rule is one of law, not merely of construction. The 
doctrine, which was not originated in Shelley’s Case, but therein 
merely applied, grew out of conditions that prevailed centuries ago. 
But the rule has quite generally persisted, except as abolished or 
modified by statute. It is partially conjecture as to how the courts 
came to reach the conclusion underlying the rule. 

The rule in Shelley’s Case operates as follows: If a life estate is 
conveyed or devised to A, and then by the same instrument a re- 
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mainder is given to his heirs, or to the heirs of his body, A will take 
a remainder in fee simple or fee tail, and his life estate will merge 
therein. The remainder to A’s heirs is treated as a vested remain- 
der to A and his heirs. If a life estate to B is interposed between 
A’s life estate and the remainder to his heirs, this will prevent the 
merger of A’s life estate in the remainder, although it is vested in 
him. 

In many states the rule is abolished, and A would get only a life 
estate. If, then, the rule in Shelley’s Case is to be applied, A was in 
position to give a fee simple to the purchaser. 

Bails y. Davis, 89 N.E. 706, 241 Ill. 536, 29 L.R.A.(N.S.) 9387. 


Tiffany, Real Property (2d Hd.) § 148. 
Restatement, Property, § 35, Rule in Shelley’s Case. 


SECTION 10.—ESTATES IN FEE TAIL 


Q. 36. Lands were conveyed “to A for life, remainder after his 
death to the heirs of his body.” <A died, leaving no children or de- 
scendants of children; the lands referred to being undisposed of. A 
dispute arose between A’s brothers and sisters, his nearest relatives, 
and the person who conveyed the premises to A. Who was entitled 
to the lands? 


A. By operation of the rule in Shelley’s Case, referred to in the 
preceding answer, the reference to the heirs of the body of A would 
be effective only to indicate that A took an inheritable estate. Here 
the reference is to “heirs of the body”; hence A would not, at com- 
mon law, take a fee simple, but a fee tail, that special kind of fee es- 
tate which was inheritable only in the lineal line, and the existence 
of which estate depended entirely upon the famous Statute de Donis 
passed in 1285. If this situation is to be determined on this basis, 
the collateral heirs of A have no chance, and the conclusion should 
be in favor of the conveyor, whose possibility of reverter upon the 
creation of an estate tail has ripened into a present right of posses- 
sion. 

The status of the estate in fee tail in the states of the United 
States is somewhat involved. Where there is no legislation cover- 
ing the subject, courts have differed. 

Many states have statutory provisions, perhaps the most common 
. type being to the effect that words sufficient to create a fee tail shall 
be deemed to create a fee simple. Another type of statute in sub- 
stance provides that the donee in tail shall take a life estate, with re- 
mainder in fee simple to those who would be entitled, if it were a 
fee tail, to succeed him upon death, 
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In the case stated, the brothers ae sisters would succeed only in 
those states in which a fee simple arises on language appropriate to 
a fee tail. Of course, if the rule in Shelley’s Case is not in force, A | 
would not take a fee of -any sort. 


Ewing'v. Nesbitt, 129 P. 1131, 88 Kan. 708. hae} 
Kepler v. Larson, 108 N.W. 1033, 131 Iowa, 438, 7 L.R.A.(N.S.) 1109. 
Rudkin v. Rand, 91 A. 198, 88 Conn, 292. 

Restatement, Property, § 101. 


SECTION 11.—LIFE ESTATES 


Q. 37. The owner of a tract of land upon which was a garage ex- 
ecuted in favor of A a document, <alled therein a “lease,” whereby 
the premises were demised to A “for so long as he should use the 
described property for a garage.” The lessor gave notice to A to 
vacate the garage and land, and, the latter having refused to do so, 
suit was brought against him to recover possession. What re- 
sult? 


A. The notice to A to vacate, followed by the suit, indicates that 
the plaintiff’s contention was that an estate at will had been created. 
Under common-law doctrines, of course, A could not have had at 
most more than a life estate. Even if necessary formalities were ob- 
served as to execution, etc., the absence of the word “heirs” would 
effectively prevent a fee arising. Even under modern legislation, 
making the use of that word unnecessary, a fee would not arise on 
the facts, for it may fairly be said that it was apparent that a less es- 
tate was intended. The estate created must have been one at will 
or for life. 

A might have used the premises for a garage throughout his life, 
which points in the direction of this being a life estate, just as a 
conveyance to X “during widowhood” creates a life interest. The 
fact that A might cease to use the premises for a garage at any time 
does not militate against this view; it merely ree fre life estate 
determinable possibly before death. If the estate were terminable 
by the terms of its creation at the option of either party, then truly 
there would be an estate at will. While it is sound doctrine that an 
estate at the will of the lessor is impliedly also at the will of the 
lessee, hence an estate at will, it does not follow, despite Lord 
Coke’s pronouncement, that an estate at the will of the lessee is nec- 
essarily also at the lessor’s will. In the case stated, the notice 
would seem to have been ineffectual; hence judgment for A. 


Thompson v: Baxter, 119 N.W. 797, 107 Minn. 122, 21 L.R.A.(N.S.) 575. 
But see Foley v. Gamester, 170 N.E. 799, 271 Mass. 55, noted 10 Boston U. 


Law Rev. 570. 
Restatement, Property, §§ 17, 20, 54A, 153. 
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Q. 38. Ina jurisdiction in which it was necessary to use the word 
“heirs” in creating a fee, a conveyance of land was made by 4%, the 
owner thereof in fee simple, “to A.” Later a conveyance of the 
same land was made by A “to B.” Upon the death of B, you are 
asked to advise as to the disposition to be made of B’s interest in 
the land covered by the deeds. 


A. The deed from X to A created in the latter a life estate, meas- 
ured by the life of A. Conveyances, if in a form effective to create 
a freehold, will give to the designated grantee (the word “heirs” be- 
‘ing omitted) a life estate. That his life should be the measure is 
reasonable, because thereby he is assured an estate that will last so 
long as he is interested in the use and enjoyment of the premises. 

When A conveyed to B, the latter could get no more than A had; 
but at least that much passed to B. If the life estate vested in B is 
to be measured by his life, the result may be that A has not convey- 
ed all he had, for B may die before A. If the latter dies first, B’s 
interest is bound to end anyhow. Therefore the estate in B is meas- 
ured by A’s life. This is an estate pur autre vie. 


Upon the death of B, if A survives, the life estate in B is not yet 
at an end; it continues until A’s death. But to whom can it go? 
Being realty, it could not go to personal representatives as personal- 
ty; not being inheritable, it could not go to the heirs; and surely it 
should not go back to A, who had created the estate. In this diffi- 
culty it was the common-law doctrine that the estate vested in the 
first occupant; he being known as a “general occupant.” By stat- 
ute, however, this is now quite generally changed. A common pro- 
‘vision is that such remnant of the life estate shall pass to the per- 
sonal representatives as a chattel real. 


“ Roseboom y. Van Vechten, 5 Denio (N.Y.) 414. 
Restatement, Property, § 196 


SECTION 12.—ESTATES AT WILL AND PERIODIC 
TENANCIES 


\ 


Q. 39. O, the owner of Blackacre, prepared and delivered to X a 
paper purporting to be a conveyance of the land to X in fee. The 
document, however, was unsigned. X went into possession, and 
after one year was dispossessed by D, to whom O had later deliver- 
ed an effectively executed conveyance of the same premises. In an 
action by X to recover possession from D, what should be the 
result? 
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A. Having taken possession with the consent of the owner under 
a supposed conveyance, X was not a trespasser, but a tenant at will. 
The English Statute of Frauds, the model of much of our legisla- 
tion along the same line, provided in substance that conveyances 
not in writing and signed should have the force and effect of creat- 
ing estates at will only. Without such express statutory provision, 

. the effect in the case given would seem to be the same, namely, that 
an estate at will was created. 

At common law estates at will could be terminated at any time, 
either by the landlord or tenant, and a conveyance by either of his 
interest in the premises automatically terminated the relationship. 
By statute it is now quite commonly required that, to terminate an 
estate at will, notice must be given a prescribed length of time in 
advance. Assuming that proper notice was given, if any is re- 
quisite, D acted within his rights in dispossessing X, providing he 
did so peacefully, and not by force, as is forbidden by the statutes — 
regarding forcible entries. Even if D’s entry and ouster of X was in 
violation of the statute, no excessive force having been used, the 
only result, according to what is probably the prevailing view, 
would be to subject D to criminal prosecution. As to the effects 
of forcible entries, however, the courts are not all in harmony, and 
the statutes vary in the consequences prescribed. 


Curtis v. Galvin, 1 Allen (Mass.) 215. 

Barlow v. Wainwright, 22 Vt. 88, 52 Am.Dece. 79. 

Ellis v. Paige, 1 Pick.(Mass.) 43. 

Note, Dispossession without process by one entitled to possession as ground 
of action, 101 A.L.R. 476. 


Q. 40. Under an oral agreement with O, the owner, for a lease 
to run five years, T went into possession of Blackacre. The lease 
was not executed, but T remained in possession for two years, pay- 
ing $1,200 per year rent in equal monthly installments. At the end 
of the second year T moved out. Failing to relet the premises, at 
the end of the third year, O sued for another year’s rent. , What 
result? 


A. Since T went into possession under a mere agreement for a 
lease which was never executed he was not really a “tenant for 
years”; rather, his possession being taken with O’s permission, he 
was a tenant at will. If he continued to be a mere tenant at will, 
he was warranted in leaving at any time, there being no statutory 
requirement for notice to end such tenancy, and, of course, O would 
have no valid claim to rent thereafter. 

Another fact is here mentioned, however, which may well change 
the result. It appears that T paid rent on an annual basis. For a 


a. es A 
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long time courts, in their effort to get away from the frequently 
harsh consequences of tenancies at will, have held that if there is 
payment of rent or agreement to pay on a periodic basis, this will 
amount to a special type of tenancy as from week to week, month 
to month, or year to year. The dominant feature of this estate is 
that it is certain for one such period, and so on for successive pe- 
riods, unless notice—at common law, six months in case the pe- 
riods were yearly—is given in advance of the end of the current 
period. If such estate is created, the positions of the parties are 
relatively secure. Unlike the tenancy at will the holding can be 
terminated, not upon demand, express or implied, or by moving 
out, but only on giving the requisite notice; and the tenant’s in- 
terest is such that an assignment thereof may be made. 

In the case stated it seems that T would be a tenant from year 
to year, and on that basis T could not terminate the estate by mere- 
ly moving out. Since nothing is said about any notice being given, 
it must be concluded that T did not effectually terminate the ten- 
ancy, and he is liable for the third year’s rent. 

Lockwood vy. Lockwood, 22 Conn. 425. 


Lithograph Bldg. Co. y. Watt, 117 N.E. 25, 96 Ohio St. 74. 
Restatement, Property, §§ 18-20. 


Q.41. By oral agreement premises were leased by L to T for 
five years, beginning April 1, 1920, at an annual rental of $1,500, 
payable in 12 installments on the 1st of each month. T went into 
possession and paid rent up to June, 1924, when he moved out and 
sent the keys to L. Despite L’s efforts to find a new tenant, the 
premises remained vacant until May 1, 1925. Suit is brought by L 
against T to recover rent at the agreed rate to the last-mentioned 
date. What result? 


A. The original agreement or lease being oral, under the English 
Statute of Frauds and similar legislation in many states in this 
country, it had the effect, by express terms of the statute, of cre- 
ating an estate at will only. There is some authority to the ef- 
fect that, under such legislation, the resulting estate at will must 
remain so. The better opinion, however, is that such an estate at 
will, like others arising in other ways, may become an estate from 
period to period. Here there was actual payment of rent on a 
yearly basis, as well as an agreement to do so, and either the agree- 
ment or the payment would be sufficient to show the requisite in- 
tention to make the holding from period to period. It seems, then, 
that T was tenant of L from year to year. 


x 
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To terminate the tenancy at the end of any given year, so as to 
be free of liability for rent thereafter, T should have given notice 
—at common law, six months—and this apparently he did not do; 
he simply moved out. This would seem to leave T liable for rent 
even beyond April 1, 1925, except as he might be relieved by L’s 
reletting on May 1, 1925. There is one point of time, however, at 
which a tenant on such facts as are here presented may properly 
leave the premises without previous notice, and that is at the ex- 
piration of the time for which the ineffective lease was to run. 
Although T has never given proper notice, having left the premises 
by the final expiration date, he should not be liable for rent be- 
yond that time. 

Clayton vy. Blakey, 8 T.R. 3. 

Barlow v. Wainwright, 22 Vt. 88, 52 Am.Dec. 79. 

Ellis v. Paige, 1 Pick.(Mass.) 43. | 

Coudert v. Cohn, 23 N.H. 298, 118 N.Y. 309, 7 L.R.A. 69, 16 Am.St.Rep. 


761. 
Arbez v. Hixley Watkins & Co., 44 S.B. 149, 52 W.Va. 476, 61 L.R.A. 957. 


Q. 42. With permission of L, the owner, T entered into posses- 
sion; there being no agreement as to time T might remain, and 
no understanding regarding the rental. After T had been in pos- 
session for six months, it was agreed that in exchange for the priv- 
ilege of occupancy he should keep in repair, not only the premises 
he occupied but also the buildings on the tract on which L made 
his home. Eight months later L gave notice to T to vacate, and 
three weeks thereafter, T not having left L began suit to oust T. 
Should L succeed? 


A. T was clearly a tenant at will during the first six months, 
and, if he continued so until the demand for possession by L, the 
premises should have been given up to L. This is on the assump- 
tion that no more notice was required than at common law to end 
a tenancy at will, No doubt T’s contention is that his holding 
was from period to period. This would be effective, if there had 
been payment or agreement for payment of rent on a periodic ba- 
sis. Here the rent, in the form of services to be rendered by T, was 
not on such basis, and the holding remained at will. T therefore 
should have acceded to L’s demand. 


Rich v. Bolton, 46 Vt. 84, 14 Am.Rep. 615. 
Lyons vy. Philadelphia & R. R. Co., 58 A. 924, 209 Pa. 550. 


Q. 43. By written lease L demised premises to T for a term be- 
ginning April 1, 1920, and ending November 15, 1922; the rent 
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being fixed at $2,000 per year, payable monthly. T failed to move 
out on November 15, 1922, but continued in possession and paid, 
rent for three months thereafter. In September, 1923, T notified 
L of his intention to quit the premises on March 31, 1924. On the 
latter date T moved out, and the premises were vacant until.after 
November 15 of that year. L claims rent is due from T for the 
period ending November 15, 1924, and sues therefor. What result? 


A. When T failed to move out at the end of his term, it is open 
to L, to take such steps as may be taken against one wrongfully 
withholding possession, or, on the other hand, to consider him as 
tenant for a further period. The acceptance by L of the rent there- 
after showed his election to look upon T as still a tenant. But a 
tenant for what sort of term? Surely not for a like term, for that 
would amount to a new letting for what might be a very extended 
period. The acceptance of the periodic rent would seem effective 
to create a period to period tenancy; here it would be from year 
to year, there being the same reason as in the cases above discussed 
for avoiding the uncertainties of a holding at will. 

T gave six months’ notice, evidently considering the yearly pe- 
riods as running from April 1 to March 31, based on the date of 
original term’s beginning. But from April 1, 1920, to November 15, 
1922, T was occupying under a definite term of years; his holding 
on any other basis could not have started before November 15, 
1922. That date, then, should be the vital one in fixing the be- 
ginning and ending of the yearly periods in the year to year ten- 
ancy. On this basis the notice was ineffective to permit an end- 
ing of the relationship on March 31. So, also, since the notice stat- 
ed: a wrong date, it would seem ineffective to end the tenancy on 
November 15. T should be required to pay rent at least up to that 
date. If the period to period tenancy began with the original en- 
try, then, of course, that date would be the controlling one for fix- 
ing the yearly periods. In a few states, of which Michigan is a 
conspicuous example, the period to period holdings arising on such 
facts as are here stated—a tenant holding over after a fixed term— 
may be ended by either party at the end of any current period with- 
out previdus notice. This, however, is unusual, 

18 Mich.Law Rev. 64. 


Croft v. Blay, [1919] 1 Ch. 277. 
Scherer v. Moran, 187 N.W. 322, 217 Mich. 607. 


Q. 44. O orally agreed that T might continue in possession of a 
house as tenant at $25 per month until the premises were sold, rent 
payable on the Ist day of each month. On September 13, 1924, O 


+ 
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sold the premises to A, and at once served notice on T to vacate 
in one month from that date. When must T get out? 


_ A. Since O. might sell at any price, however low, it would seem 
reasonable to conclude that as a practical matter the tenancy might 
be terminated at any time at O’s option. By implication, then, T 
could move out at any time. On this basis, the tenancy created ap- 
pears to be one at will. The fact that the lease was oral leads to 
the same conclusion, under the usual statutory provisions, ; 

Was this tenancy at will turned into one from month to month 
by the provision for monthly rental payments? The basis for pe- 
riod to period holdings, growing out of what would otherwise be 
tenancies at will, is presumed or implied intention, as shown by 
the payment or arrangement for payment of periodic rental. Here 
the agreement between O and T in terms provided for a holding 
terminable at will, and that should prevail over any implications 
of rental provisions. 

When, then, must T get out? At common law no special no- 
tice was necessary to terminate tenancies at will. By statute, how- 
ever, notice of varying periods of time is now required. But on 
the facts set forth it may well be concluded that the parties have 
in effect agreed to a termination upon sale without the necessity 
of notice. 

Hollis v. Pool, 3 Mete.(Mass.) 350. 


SECTION 13.-CONCURRENT ESTATES AND CO- 
OWNERSHIP 


Q. 45. A and his wife conveyed by general warranty deed cer- 
tain lands to B and C, his wife. B and C had children. The wife 
died. B remarried. B and his new wife sold the land to D, and 
conveyed the same by general warranty deed. Afterwards his chil- 
dren brought suit for what they claimed to be their part of their 
mother’s estate. Can the suit be maintained? 


A. The first question is whether it is to be understood that in 
the conveyance to B and C there were used the important words 
“and their heirs.” If such words were not used, and there was 
no applicable legislation making them unnecessary in the creation 
of an estate in fee simple, B and C took no more than a life estate. 
For sake of this answer, however, it will be assumed, either that 
those words were used, or that in the jurisdiction controlling the 
construction of the deed an estate in fee simple is deemed to be cre- 

Bav.Pros.Law (2p Ep.)—62 
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ated, unless a contrary intent appears, as is commonly provided 
by statute. : 

At common law, B and C, being husband and wife, would take 
as tenants by the entireties, a special type of joint tenancy. As in 
joint tenancies generally, there applies here the feature of surviv- 
orship. Upon the death of one of the co-owners, the survivor is 
sole owner. Hence, upon C’s death, B was owner in fee, nothing 
going to the children as heirs of their mother. When B remarried, 
the new wife was entitled to her inchoate dower, and the deed by 
both to D would be effective. The children are entitled to noth- 
ing. If B had remained the owner until his death, then, if he died 
intestate, they would succeed as heirs, subject, of course, to B’s 
second wife’s rights as widow, if she survived. 

It should be noted, however, that in many states, either by stat- 
ute or otherwise, estates by entireties are done away with, and B 
and C would there take either as joint tenants or as tenants in 
common, depending on the local law. If as joint tenants, the ul- 
timate answer as to the children’s rights would be the same; if 
B and C took as tenants in common, then upon the death of ei- 
ther, without having disposed of his or her share by deed or will, 
the children of the deceased would succeed to a half interest as 
heirs. In tenancies in common there is no feature of survivorship, 
as in joint tenancies and tenancies by entireties. 


Fisher y. Provin, 25 Mich. 347. 
Restatement, Property, §§ 107-109. 


Q. 46. Land was conveyed to B and C and their heirs. B be- 
came indebted to X, who sued and recovered judgment. Under this 
judgment proper levy was made upon the land conveyed to B and 
C, and the sheriff has advertised a sale of B’s interest. What in- 
terest, if any, would a purchaser at such sale acquire? 


A. At common law a conveyance to two or more, to hold con- 
currently, presumably made them joint tenants, a form of co-own- 
ership preferred at common law, because the seizin was single, not 
divided, as in tenancies in common. Whether B and C here took 
as joint tenants or as tenants in common makes no difference in 
the answer, for in either case each co-owner has a vendible inter- 
est, which may be reached on execution. If the co-ownership is 
not broken during the joint lives, a distinction, however, is to be 
noted. In a joint tenancy, on the death of one co-owner the sur- 
vivor is entitled to the entire ownership; while in a tenancy in 
common the heirs or devisees succeed to the share of the deceased. 

BaL.PRos.Law (2p Ep.) 
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If, in the case stated, B and C were husband and wife at the time 
of the conveyance to them, the creditor could not reach B’s inter- 
est. It is a quality of tenancies by entireties at common law that 
neither alone can effect a transfer of his or her-interest. By stat- 
ute it is not infrequently provided that the share of one tenant by 
entireties may be subjected to the payment of an individual debt. 
Of course, if the question here proposed arises in a state in which 
tenancies by entireties are not recognized, the observations regard- 
ing such holdings have no application. 


Thornburg v. Wiggins, 34 N.W. 999, 1385 Ind. 178, 22 L.R.A. 42, 41 Am.St. 
Rep. 422. t 


Q. 47. By his deed O conveyed land “to B and C, husband and 
wife, and their heirs, in joint tenancy.” B executed a deed pur- 
porting to convey a:half interest in the tract received from O to a 
brother. After B’s death, his surviving wife, C, contests the broth- 
er’s Claim. What result? 


A. Did B have a conveyable interest? Under common-law rules 
he did not have such interest, if the effect of O’s deed was to make 
B and C tenants by the entireties. The deed specifically states 
that B and C are to take “in joint tenancy,” and if those words 
are to be given their literal meaning, creating in B and C that type 
of co-ownership known as joint tenancy, either one during life may 
dispose of an undivided half interest. It may be argued that a 
tenancy by entireties is simply a special type of joint tenancy, and 
that the deed from O should be construed as creating a holding 
by entireties, in which case, as stated, at common law, at least, B’s 
deed would be of no effect as against C. While the matter is cer- 
tainly not free of doubt, it would seem more reasonable to con- 
clude that O used the language in the deed with the intent to cre- 
ate in B and C the sort of co-ownership the words naturally indi- 
cate, namely, a joint tenancy. In that case, B’s deed to his broth- 
er was effective. 

If the suggested construction be considered as sound, no estate 
by entireties being created, there may still be a question whether, 
under modern legislation, the language used was sufficient to cre- 
ate even a joint tenancy. A common statutory provision is to 
the effect that a conveyance to two or more shall be‘deemed to 
create a tenancy in common, unless it appear from the language 
used that it was the intention to create a joint tenancy, and not a 
tenancy in common. It may be suggested that the language here, 
while showing an intent to create a joint tenancy, did not nega- 
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tive a tenancy in common. The reasons for preferring joint ten- 
ancies at common law have long since passed away, and to-day 
there is a strong leaning in favor of tenancies in common. How- 
ever, whether B and C here took as joint tenants or as tenants in 
common is immaterial, for in either case the deed by B to the broth- 
er would be effective. 

Hoag v. Hoag, 99 N.E. 521, 213 Mass. 50, Ann.Cas.1913E, 886, 

Hoyt v. Winstanley, 191 N.W. 213, 221 Mich. 515. 


Thornburg v. Wiggins, 34 N.E. 999, 135 Ind. 178, 22 L.R.A. 42, 41 Am.St. 
Rep. 422. 


Q. 48. A, fhe owner in fee simple of Blackacre, executed a deed 
in favor of B, providing i in substance that the grantee therein should 
receive an undivided half interest in Blackacre, to hold in joint ten- 
‘ancy with the grantor. On B’s death a contest arose between his 
heirs and A, each side claiming the share which had belonged to B. 


A. If the deed from A to B created a joint tenancy, by right of 
survivorship A would be sole owner of the entire tract on B’s death. 
On the other hand, if A and B were tenants in common, B’s heirs 
would prevail as to B’s half interest. What, then, was the effect 
of A’s deed? 

An outstanding feature of joint tenancies at common law was 
the singleness of seizin, each co-owner being seized, not only of his 
share, but of the whole. Unless there was such seizin, there was 
no joint tenancy. To create such seizin, each co-owner had to re- 
ceive his interest at the same time, by the same transfer. Obvi- 
ously in the case stated that was not true; hence B did not become 
A’s joint tenant. He did, however, acquire an undivided half in- 
terest as a tenant in common, and upon death his share passed to 
his heirs, there being no will. 


Pegg v. Pegg, 130 N.W. 617, 165 Mich. 228, 33 L.R.A.(N.S.) 166, Ann.Cas. 
1912C, 925. 


SECTION 14.—COVENANTS FOR TITLE 


Q. 49. A and B, husband and wife, conveyed certain lands, by 
deed with covenant of warranty, to X. The wife, who joined in 
execution of the deed, however, had no estate or interest in the 
premises, except her inchoate dower. The same lands were con- 
veyed by X to P, who now sues A and B for breach of the cove- 
nant, there having been outstanding at the time of the deed by A 
and B an undischarged mortgage. What result? 
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A. The rights of P against A are not necessarily the same as 
against B, the wife, even assuming a married woman’s ability to 
bind herself by contract. So far as A is concerned, the sole ques- 
tion here would seem to be whether there has been a breach of the 
covenant of warranty, which in essence is a guaranty or promise of 
indemnity against disturbance in enjoyment by the covenantor or 
an outstanding paramount interest. The mortgage here was such 
an outstanding interest, but its mere existence is not a disturbance 
or eviction. If, under the mortgage, there has taken place an evic- 
tion, actual or constructive, the covenant has been broken, and P 
may sue A, though the latter made no promises directly to P. The 
action is maintainable as upon a covenant “running with the land.” 
The mere existence of the outstanding mortgage, without an evic- 
tion, may well amount to a breach of a covenant against incum 
brances. . 

As to B’s liability, another problem arises. Since she had no 
estate in the premises conveyed, could her covenant be said to 
have run, withthe land to P? . The generally prevailing view, 
though of doubtful soundness logically, requires, for a covenant 
to run with the land, that between covenantor and covenantee there 
shall be some succession in interest or estate. Under this view, B 
would not be liable to P. Courts have found this requirement sat- 
isfied, if there passes only a possessory interest, or even if the cov- 
enantee goes into possession of the land to which the covenant re- 
fers. In the case stated the wife did not have even so much as a 
possessory interest, and it cannot be said that X took possession 
pursuant to the wife’s deed. 


H. T. & C. Co. v. Whitehouse, 154 P. 950, 47 Utah, 323, L.R.A.1916D, 611. 


14 Mich.Law Rev. 601. 
Simonton, “Observations on Covenants for Title,” 34 W.Va.Law Q. 257. 


Q. 50. In the granting part of a deed O stated that he granted 
and conveyed Blackacre, “subject to a mortgage of $5,000, given 
November 10, 1923, to the Security Trast Company.” Later in the 
deed he covenanted “that the above-described premises are free 
and clear of all incumbrances whatsoever,” and that he would “war- 
rant and defend the title against all lawful claims.” The grantee 
in that deed, in order to avoid a foreclosure of the mortgage, was 
driven to pay off the incumbrance. He then sued O for breach of 
the covenants. What result? 


A. Unqualified covenants of warranty and against incumbrances 
were clearly broken on such facts. The only question is whether 
these covenants are to be construed as unqualified. Did the cove- 
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nantor guarantee that there were no outstanding incumbrances? 
And did he undertake to warrant the title against all outstanding 
lawful claims? The language must be scrutinized. The covenant 
is with reference to the “above-described premises,” and the content 
of the obligation is to be determined accordingly. What consti- 
tutes the “above-described premises?” Is it Blackacre? or is it 
Blackacre subject to the outstanding mortgage? While there may 
conceivably be room for some difference of opinion, as is almost 
inevitable when a problem of meaning of language is involved, the 
more reasonable conclusion would seem to be that what O was 
conveying was Blackacre subject to the mortgage, not Blackacre, 
and therefore the covenants should be construed as qualified by 
the specified incumbrance. In this view, O has not broken his 
covenants. 
Drury y. Holden, 13 N.E. 547, 121 I. 130. 


Q. 51. O executed a deed in favor of P, the deed in the granting 
part reading: “I hereby grant and convey all my right, title, and 
interest in and to Blackacre unto P and his heirs.” In the deed 
.O covenanted that he was “well seized of the above-described 
premises” and would “warrant and defend the title to the same 
against all lawful claims.” It developed that O really owned only 
the north half of Blackacre, the other half being owned by X. Aft- 
er being ousted by X from the possession of the south half, P sued 
O for breach of the covenants. What result? 


_A. Again the question arises as to the scope of the covenants. 
Did the covenanting language mean that O was well seized of and 
would warrant the title to Blackacre? or did it mean that he was 
guaranteeing whatever right, title, and interest he really then had? 
On one side it may be said that “above-described premises” meant 
A’s right, title, and interest in Blackacre, whatever that was. This 
would result in making the deed in effect a mere quitclaim, the 
covenants amounting to nothing. On the contrary, it may be ar- 
cued that “above-described premises” meant Blackacre itself, thus 
giving some meaning and force to the covenants. On a matter of 
- construction, such as this is, it would seem that, as between two 
possible meanings, one of which would render the language nuga- 
tory, while the other would give vitality to the words used, the 
latter ought to be preferred. Ifa sensible alternative is available, 
a conclusion ought not to be reached that would make the words 

sed meaningless and ineffective. 


Reynolds y. Shaver, 27 8.W. 78, 59 Ark. 299, 43 Am.St.Rep. 36. 
Kimbro v. Harper (Okl.Sup.) 288 P. 840; 24 Mich.Law Rev. 303. 
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Q. 52. In a deed of Blackacre, from O to X, there was a covenant 
to the effect that the premises conveyed. were free and clear of all 
incumbrances, with the exception of a mortgage of $5,000, bearing 
date April 1, 1920, held by the Dollar Savings Bank. There was 
also a covenant in the deed in substance that the grantor would 
warrant and defend the title to the said premises against all law- 
ful claims whatsoever. By quitclaim deed X conveyed Blackacre 
to P. Foreclosure proceedings having been instituted, after the 
deed to P, to foreclose the mortgage referred to above, P paid off 
the indebtedness secured by the mortgage, and then sued O for 
breach of the covenants in the deed to X. What are P’s rights? 


A. Even though it be considered, in the jurisdiction where Black- 
acre lies, that covenants against incumbrances may run with the 
land, P cannot possibly hope to succeed on this covenant, for the 
covenant itself excepts the mortgage to the bank from its scope. 
O’s guaranty regarding incumbrances would be broken only by 
charges, liens, etc., other than this particular mortgage. 


The yielding by P to the threat of ouster through the foreclosure 
in paying off the indebtedness may well amount to a constructive 
eviction, thus a breach of the covenant of warranty, if that cove 
nant is to be construed as general and unqualified. There is no 
question as to this covenant inuring to the benefit of subsequent 
owners, and P was a subsequent owner ofthe estate vested in X, 
though the conveyance was by quitclaim. The only effect of the 
quitclaim is to relieve the grantor therein from any liability as a 
guarantor; the grantee simply gets whatever the grantor has to 
give. 

Was the covenant of warranty qualified by the reference to the 
mortgage in the other covenant? This is again a question of con- 
struction. Since each covenant serves its own special purpose, it 
seems more reasonable to construe them independently. It is 
particularly reasonable to construe these two covenants separately, 
for a grantor may well be willing to covenant for general warranty 
despite an outstanding mortgage, intending to pay it off before an 
eviction should occur, while a covenant against incumbrances, 
which is broken at once, if at all, he would make only with qualifi- 
cation. In this view, though some courts would hold otherwise, 
O should be liable on the covenant of warranty. 

Welbon yv. Welbon, 67 N.W. 338, 109 Mich. 356. 


Sandwich Mfg. Co. v. Zellmer, 51 N.W. 379, 48 Minn. 408, 
Bricker v. Bricker, 11 Ohio St. 240. 
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Q. 53. By deed O conveyed Blackacre to X, O therein covenant- 
ing that he was then “lawfully seized of a good, absolute, and inde- 
feasible estate of inheritance, in fee simple, of and in all and singu- 
lar the premises thereby conveyed with the tenements, heredita- 
ments and appurtenances thereto belonging.” X conveyed to P. 
While P was in possession, V appeared and took away certain 
plumbing installed by him under a conditional sale arrangement 
with O. The articles removed were so affixed that, as between O 
and X, they might properly be considered part of Blackacre, and X 
and P both took, thinking the fixtures were part of the premises. 
What, if any, remedy has P against O? | 


A. P’s only claim against O must be on the covenant quoted. 
This appears to be a covenant of seizin. It is to be observed that 
this covenant, like the ones against incumbrances and of good 
right to convey, is a guaranty of a present state of fact, which either 
exists or does not. So far as the promissory language goes, there 
is nothing prospective involved. The covenant is either broken 
when made, or it never will be broken. In this respect these cove- 
nants differ materially from those looking to the future—the ones. 
for quiet enjoyment, general warranty, and further assurance. As- 
suming for the moment that the reservation of title to the fixtures 
in V caused O’s covenant to be broken, the question arises as to 
whether broken covenants will run, so that successors in owner- 
ship may sue thereon. Though in England and in some of our 
states it is held that such covenants may run, though technically 
broken, until substantial damage accrues, the more general rule 
is to the effect that only the covenantee may'sue. In so far as 
this prevailing view is based on the old notion that choses in ac- 
tion are nonassignable, it is of questionable soundness. 

If it be considered that the covenant of seizin may run, a con- 
clusion here in favor of P seems sound. The outstanding owner- 
ship in V amounted to a breach of this covenant, it being com- 
monly looked upon as a guaranty of existing ownership. 

Rockafellor v. Gray, 191 N.W. 107, 194 Iowa, 1280. 
Mecklem vy. Blake, 22 Wis. 495, 99 Am.Dec. 68. 


Mitchell v. Warner, 5 Conn. 497. 
Herzog v. Marx, 94 N.E. 1063, 202 N.Y. 1, 35 L.R.A.(N.S.) 976. 


SECTION 15.—TRANSFER OF AFTER-ACQUIRED TITLE 
BY ESTOPPEL 


Q. 54. The ownership of Blackacre was vested in A for life, re- 
mainder in fee to B. A deed of Blackacre in favor of D was duly 
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executed by A. This deed read in part as follows: “Whereas, I 
am seized in fee simple of the premises herein described, I do here- 
by grant and convey Blackacre to. D and his heirs,” etc. One month 
after the delivery of that deed, B conveyed his interest in the 
premises to A. Still later A sold and deeded the tract to P, who 
knew nothing of the earlier deed to D. In whom, P or D, is the 
better right to Blackacre? 


A. At the time of the deed from A to D the grantor had only 
a life estate, and that is all D could get at that time. The fact 
that A recited that he was seized in fee could not operate at that 
time, at least, to give D any more than A’s actual interest. How- 
ever, A later acquired the balance of the fee. The moment after 
the conveyange by B to A, could the latter be heard to say as 
against D that a fee had not passed to him? In the face of his 
solemn representation in his deed, it would seem that A should not 
be allowed to claim anything in conflict therewith. Therefore, as 
between A and D and their privies, the latter was in effect, if not 
in actuality, the owner in fee. There appears to be a difference 
of opinion as to whether in such situation the later acquired in- 
terest in the grantor remains there stricken lifeless, so to speak, by 
the estoppel, or whether it passes through to the ‘grantee in the 
estoppel deed. Ordinarily it makes no difference which view is ap- 
plied, but occasionally, as perhaps here, it is important. If that 
after-acquired interest has passed to D, there is nothing to go to 
P, even though he was a bona fide purchaser; but if the interest 
acquired by A from B remains in A, subject to the estoppel, then 
it seems a reasonable conclusion that P, a bona fide purchaser, 
should take free of the estoppel. 

The estoppel here is obviously based upon a representation of 
fact, and in such case the entire deed must be scrutinized, to see 
whether the truth is disclosed. A most common basis for the es- 
toppel is a covenant for title; in such instances the scope of the 
representation, then promissory in character, is determined solely 
by a construction of the covenant. However in either case the 
real basis for the estoppel is representation. The problem is dis- 
cussed without reference to the effects of the recording acts. 


Jordan v. Chambers, 75 A. 956, 226 Pa. 573, 134 Am.St.Rep. 1081. 

Ayer yv. Philadelphia & B. Face Brick Co., 34 N.E. 177, 159 Mass. 84. 

Hannon vy. Christopher, 34 N.J.Eq. 459. 

See note, Hstoppel by deed; priority under the Recording Acts, 16 Cal.Law 
Rey. i 
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SECTION 16—OPERATION OF THE RECORDING ACTS 


Q. 55. By duly executed deed O conveyed Blackacre to P, who 
failed to record. After O died intestate, his heir, an only child, 
executed a deed of the same land to D, a good-faith purchaser. 
What are the merits of the claims of P and D to Blackacre? 


. 

A. While the recording acts vary in language, generally they 
come essentially to this: Certain title instruments are void as to 
certain classes of people, unless the documents are dealt with as 
prescribed in the statute. A clear-cut point of difference is in the 
necessity that the later deed be recorded first. Nothing is said 
in the case stated as to whether D recorded, and it will be as- 
sumed he did not. In some states his failure to record would pre- 
vent his having any chance to take advantage of P’s failure to re- 

‘cord; in other states it is not required that the later purchaser first 
record, and for the further consideration of this problem it will be 
assumed that the land is in a state which does not require the 
later purchaser to record. 


See note, Recording Acts, 14 Cal.Law Rev. 480 (1926). 


When O conveyed to P, the latter became owner, and O had 
nothing left. In order to provide a means for ascertaining the sta- 
tus of the title to land, the recording acts calling for recording in 
a public office were enacted. The title of P is subject to the statute 
provision that an unrecorded deed is void as to certain people. 
This in effect means that, while ownership has passed to the gran- 
tee, the grantor retains a power to divest the grantee of that own- 

ership so long as the deed is left unrecorded. Recording does not 
give the grantee ownership, but it cuts off the power of the grantor 
to displace the grantee in his position as owner. Here O did not 
exercise that power; he died. Upon O’s death, however, his heir 
succeeded to the same position theretofore held by O in respect to 
Blackacre and the unrecorded deed to P, and the power to defeat P 
was effectively exercised by the heir in favor of D. 


Youngblood y. Vastine, 46 Mo. 239, 2 Am.Rep. 509. 
Aigler, Operation of the Recording Acts, 22 Mich.Law Rev. 405, 415. 


Q. 56. O made a contract with P for the sale of Blackacre to 
the latter. P borrowed money from M, and gave as security a 
mortgage on Blackacre. This mortgage was properly recorded. 
Later P assigned his contract to A, who completed the purchase 
and secured a deed from O. All this A did without knowledge 
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that M held a mortgage. Ina foreclosure suit by M, may A defend 
successfully ? 

A. By the contract P acquired, not ownership in the full sense, 
but only an equity, and his mortgage to M was therefore only a 
mortgage on that equitable interest. A was a bona fide purchaser 
of the legal estate. Such being the case, A, though later in time, 
should take free of M’s equity. This would be the result, apart 
from any recording act. 

It is stated that M recorded. If that recording was effective to 
charge A with notice that there was such outstanding earlier equi- 
ty, A could not rank as a bona fide purchaser. Under English 
recording statutes, an instrument by record acquires no additional 
operation or effect, so there A would not be charged with notice. 
In the American courts, however, recording, if in the chain of title, © 
does have the additional effect of giving notice. Therefore, since 
A took, not only from O, but also from P, he was charged with 
notice of recorded instruments executed by either. 


Simonson v. Wenzel, 147 N.W. 804, 27 N.D. 638, L.R.A.1918C, 780. 


Q. 57. O owned two adjoining lots, 1 and 2.. He conveyed lot 
1 to A, and in the deed agreed that no building should be built on 
lot 2 within 30 feet of the street on which both lots abutted. A 
duly recorded. O later conveyed lot 2 to X, who paid value there- 
for, knowing nothing of the agreed restriction upon that lot. When 
X commenced the construction of a building within 30 feet of the 
street, A sued to enjoin. What result? 


A. By O’s deed A acquired, not only the ownership of lot 1, but 
also an equitable servitude upon lot 2, kept by O. That servitude 
was binding upon O and any successor in ownership, except a bona 
fide purchaser of the legal estate. X was such bona fide purchaser, 
unless it can be said that he was charged with notice of the re- 
striction contained in the recorded deed to A. 

When X purchased from O, he may be expected to examine the 
records to see whether any earlier deeds have been made. In this 
case, X, on examining the records, could, of course, see that O had 
conveyed lot 1 to A. The recorded deed was primarily a convey- 
ance of that lot. Should X be expected, at his peril, to follow up 
his examination to the point of finding out that in that deed there 
was a restriction placed upon the use of the adjoining lot? If the 
answer is in the affirmative, the burden upon the title searcher is 
considerable, and perhaps unreasonable. Some courts would so 
conclude. On the other hand, it may fairly be urged that there is 
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sufficient advantage to be derived in the protection of restricted 
districts to warrant throwing such burden upon prospective pur- 
chasers. This probably is the prevailing view. 


Glorieux vy. Lighthipe, 96 A. 94, 88 N.J.Law, 199, Ann.Cas.1917H, 484. 
McQuade v. Wilcox, 183 N.W. 771, 215 Mich. 302, 16 A.L.R. 997. 
21 Corn.Law Q. 479. 


Q. 58. P mortgaged land to B, and the mortgage was recorded. 
B assigned the mortgage to R, and the assignment was not record- 
ed. B then released the land by deed to P (who knew of the as- 
signment to R), and this release was recorded. Thereupon P con- 
veyed to X, a purchaser in good faith, for value, who neglected to 
record his deed from P until after the assignment to R, and also 
an assignment from R to plaintiff’s intestate, were recorded; the 
intestate having taken such assignment in good faith, for value. 
Assuming that this case arises in a state where a subsequent deed 
will be preferred as against a prior unrecorded deed only where 
a later deed has been recorded first, what should be the result as 
far as priorities are concerned as between plaintiff and X? 


A. Assuming P was the owner of the land, and in position to 
mortgage it, the mortgage in B’s hands was an effective lien, and 
this by successive assignments passed to R and the plaintiff’s in- 
testate. If the recording acts be forgotten for the moment, it is 
clear that plaintiff’s intestate, holding under the chain of title sen- 
ior in time, would be protected against X, who holds under a later 
and therefore inferior chain. 

But R did not record his assignment, thus neglecting a step nec- 
essary under the recording act to preserve his favored position. 
In favor of an innocent purchaser, B was in position to displace R 
by another transfer of the mortgage. B made such transfer, in 
effect, by the release to P, but he was not an innocent taker; 
hence R was not displaced. It was P thereafter who was in posi- 
tion to defeat R and his successors, and, if X had‘recorded the deed 
to him before the assignment to R was recorded, X would, under 
the statute, have been favored. This statute, however, displaces 
earlier transfers only in favor of subsequent innocent takers who 
first record. The claimant under the assignment to R having beaten 
X to the recording office, the latter must lose, 


Fallasg v. Pierce, 30 Wis. 443. 
22 Mich.Law Rev. 418. 


Q. 59. O, the owner in fee of Blackacre, executed a deed thereof 
to A, who failed to record. A in turn conveyed to B, who did 
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record. B then mortgaged the premises to M, and this mortgage 
was recorded. Some time after these deeds another deed was 
executed by O in favor of X, and on advice of counsel X secured a 
quitclaim deed from A, who was the divorced wife of O. It does 
not appear, however, that X had any intimation that O had ever 
executed a deed to A. The premises were then mortgaged by X to 
P, who now seeks to foreclose. M appears and claims to have 
superior rights to the land. What result? 


A. By the deed to A the entire ownership vested in her, and 
this in turn passed to B and M. Aside from the recording act, 
then, M was senior in time and right. He claims, however, 
through the unrecorded deed from O to A. As the latter was sub- 
ject to loss of her common-law priority by operation of the record- 
ing act, so also were B and M; their recording not being effective 
to amend the broken link, A’s failure to record. Now O conveys 
to X, who, so far as actual knowledge is concerned, is an innocent 
purchaser. But X also takes a deed from A, whose deed to B is on 
record. Since X has taken a deed from A, as well as from O, can 
he ignore the recorded deed from A to B? X’s chain of title is 
double—from O and from A. Should it be concluded that X was 
an innocent purchaser, in view of these facts? It is submitted that 
X should be charged with constructive notice of the earlier chain, 
and he therefore should not be deemed an_innocent.purchaser, 
which a person must be to displace earlier unrecorded eS Pa 
should-Stand no better than-X—___-__— Se 

If the case arises under a statute requiring Rae. the Bee ey. 
innocent purchaser must first record, there may be an additional 
reason for rejecting P’s claim, for nothing is said about recording 
by X or P. 


Losey v. Simpson, 11 N.J.Eq. 246. 
Simonson vy. Wenzel, 147 N.W. 804, 27 N.D. 638, L.R.A.1918C, 780. 
Note, Recording and Registry Acts, 18 Cal.Law Rev. 202. 
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SECTION 1.—RIGHTS INCIDENTAL TO POSSESSION 


Q.1. After D had built his house, a survey showed that one of 
the eaves extended about four inches over the land of his neighbor 
P. The spouting was so constructed that no water from the house 
fell upon P’s land. P sued D in trespass. What judgment? 


A. Judgment for P. A trespass may be committed on, beneath 
or above the surface of the earth. The fact that the entry was by 
mistake, or that no damage resulted from it, is no justification of 
the entry. Stringing telephone wires or shooting bullets across 
P’s land would also be trespass, but a person is privileged to travel 
through air space in an aircraft if the flight is conducted in a rea- 
sonable manner. 


Hannabalson v. Sessions, 90 N.W. 98, 116 Iowa, 457, 93 Am.St.Rep. 250. 

Butler vy. Frontier Telephone Co., 79 N.H. 716, 186 N.Y. 486, 11 L.R.A.(N. 
S.) 920, 116 Am.St.Rep. 563, 9 Ann.Cas. 858. 

See notes: 8 N.Y.U.Law Q. 506; 6 Wis.Law Rev. 115; 21 Mich.Law Rev. 
105; 36 Columb.Law Rev. 483, Privilege of flight over land. 

Restatement, Torts, §§ 159, 194. 


Q.2. A, owner of a city lot and house thereon, in a residential 
section, was annoyed by noxious odors coming from B’s gas filling 
990 
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station located on the adjoining lot. C purchased the lot adjoining 
A’s on the other side from B’s station and started to erect a filling 
station on it. A thereupon filed a bill in equity to restrain C from 
erecting his station and also a bill against B to restrain him from 
continuing to operate his gas station because it was a nuisance. Is 
he entitled to an injunction against either or both? Could he re- 
cover damages against either in an action at law? 


A. No. According to the majority view a gasoline filling station 
is not a nuisance per se. To win A must show that the’station is 
in fact a nuisance and that he has suffered special damage, damage 
beyond that suffered by the public at large. In the case of the 
station to be erected, he has the difficult burden of showing that 
the station will be operated in such a manner as to be a nuisance. 
Where he has shown this, injunctions have been granted in many 
cases. This is particularly true in Pennsylvania. 

Thompson y. Texas Co., 143 S.E. 376, 166 Ga. 315. 
Donaldson y. Powell, 254 P. 1033, 123 Kan. 232. 
Polish Political Club vy. Cloper, 157 N.E. 705, 260 Mass. 559. 


, National Refining Co. v. Batte, 100 So. 388, 185 Miss. 819, 35 A.L.R. 91. 
See notes: 7 N.C.Law Rev. 77; 9 Tex.Law Rev. 458; 26 Mich.Law Rey. 941. 


SECTION 2.—SUPPORT 


= 


Q.'3. Defendant constructed a water tunnel under the street in 
front of plaintiff’s property, under a contract with the city, where- 
by the city was to become the owner of the tunnel and lease it to 
the defendant. Defendant was to pay any damage to private prop- 
erty. Disturbance of the plastic clay above the tunnel caused plain- 
tiff’s land to subside, and a building thereon was damaged. In an 
action of trespass for removal of lateral support, the jury found 
that there was no negligence, and that the weight of the building 
did not cause the subsidence. Is plaintiff entitled to judgment for 
damages for the injury to the land and the building? 


A. Yes; the plaintiff is entitled to lateral support for his land in 
its natural condition and according to the rule in England and a 
majority of courts in this country—-some statements to the con- 
trary notwithstanding—if the land would have subsided had there 
been no building on it, he is entitled to compensation for the dam- 
age to the building. The right to lateral support by the adjoining 
land is an incident of the ownership of land. The fact that there 
was plastic clay or quicksand present does not excuse the defend- 
ant. It-is not the excavating that gives rise to a cause of action, 
but the disturbance of the plaintiff’s soil, consequently the statute 
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of limitations does not begin to run until the plaintiff is injured by 
the subsidence of his land. Had the subsidence been due to the 
weight of the plaintiff’s building there could be no recovery. In 
the absence of a grant or an easement, which it is possible to ac- 
quire by prescription in England but not in this country, there is 
no duty to support the weight of buildings on adjoining property. 
' Prete v. Cray, 141 A. 609, 49 R.I. 209, 59 A.L.R. 1241. 

Bator v. Ford Motor Co., 257 N.W. 906, 269 Mich. 648. 

Smith y. City of Seattle, 51 P. 1057, 18 Wash. 484, 63 Am.St.Rep. 910. 

Notes: 77 U. of P.Law Rev. 405; 82 U. of P.Law Rev. 377; 19 Minn.Law 


Rev. 812. 
See 1 Tiffany, Real Property (2d Ed.) 1187 et seq. 


Q.4. The plaintiff owned a four-story building, one side of the 
foundation of which was located close to the boundary between his 
land and defendant’s land. The defendant excavated upon his land 
for the purpose of constructing a building, and removed the earth 
to a depth of several feet, clear up to the boundary line. He used 
reasonable methods of excavation, but did not notify the plaintiff, 
nor shore up the plaintifi’s building. As a result the plaintiff’s 
building settled and cracked, and was seriously damaged before he 
learned of the excavation. Is the defendant liable for the damage? 


A. Yes. One is not under a duty to furnish lateral support for 
artificial structures upon his neighbor's land. Buildings should be 
built so that they will stand upon their own foundations, without 
exerting lateral pressure beyond the land on which they are located. 
Any other rule would prevent the full use of valuable land by one’s 
neighbor, after a building had béen constructed. Therefore exca- 
vation carried on with reasonable care will not render one liable. 
However, the failure to notify a neighbor whose building is en- 
dangered is held to constitute negligence. This result would not 
follow, of course, if he had knowledge of the facts, gained from 
other sources. There was no duty on the part of the defendant to 
shore up the plaintiff’s building. That was the plaintiff’s own look- 
out. The sole ground of liability in the case is the lack of notice. 
If the excavating is done negligently, such as by the use of explo- 
sives, and the damage is caused thereby, of course, there is Jiabili- 
ty. In some jurisdictions, the duties of the parties in a case such 
as this are fixed by statute or by municipal ordinance. 

Gerst v. St. Louis, 84 S.W. 34, 185 Mo. 191, 209, 105 Am.St.Rep. 580. 

areas v. Byers, 22 A. 514, 53 N.J.Law, 442, 13 L.R.A. 569, 26 Am.St.Rep. 

eens cour 42 S.B. 818, 131 N.C. 352, 68 L.R.A. 492, 92 Am.St. 
ep. 


Notes: 15 Iowa Law Rev. 88; 13 Marquette Law Rev. 249; 33 Mich.Law 
Rev. 812. , 
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SECTION 3—WATERS 


.Q. 5. A, an upper riparian proprietor, erected a mill and dam, and 
diverted a substantial part of the water of the stream through an 
artificial channel which returned to the stream at a point below the 
riparian land of B. B was not damaged, since he was not making 
any use of the water upon his land. He sues A, however, and 
claims that he should recover at least nominal damages. What 
judgment? 


A. Judgment for B. Any material or perceptible diminution in 
the flow of a stream, except for reasonable domestic or agricultural 
purposes, is a wrong against the lower riparian owner. The fact 
that he may not, at the time, be making any use of the water, does 
not prevent him from protecting his natural right to the undimin- 
ished flow of the stream through his land. One reason often given 
by the courts is that if the lower owner should acquiesce in the di- 
version for the prescriptive period, he would have lost his right. 
However, if the courts should hold that he had no cause of action 
until damage resulted, that reason would not seem to apply. Hence 
the argument is, to a degree, circular. 


Ware v. Allen, 5 N.E. 629. 140 Mass. 5138. 

New York Rubber Co. v. Rothery, 30 N.E. 841, 132 N.Y. 293, 28 Am.St.Rep. 
575. 

Roberts v. Martin, 77 S.B. 535, 72 W.Va. 92, Cf. Hells y. Chesapeake & O. 
Ry. Co., 38 S.E. 479, 49 W.Va. 65, 87 Am.St.Rep. 787. ; 

Notes: 15 Cal.Law Rev. 253; 12 Cal.Law Rev. 322; 9 Temple Law Q. 354; 
8 So.Cal.Law Rey. 235. See “Rights of Riparian Owner,” Hildebrand, 6 
Tex.Law Rey. 19. 


In California, by constitutional amendment the riparian owner’s 
rights to restrain.a diversion are now limited to such water as shall 
reasonably be required for the beneficial use of his land. Cal.Const. 
art. 14, § 3; Peabody v. Vallejo, 40 P.(2d) 486, 2 Cal.(2d) 351; 23 
Cal.Law Rev. 540; 8 So.Cal.Law Rev. 235; 22 Cal.Law Rev. 251, 
333; 34 Mich.Law Rev. 274; 2 Univ.Chicago Law Rev. 658 (Ore- 
gon Code). 


Q.6. X, the owner of a city lot lying on a slope, erected a wall at 
the upper side of his lot which caused surface water to collect upon 
the land of his neighbor, Y, which water damaged Y’s land and a 
quantity of goods in his basement. May Y recover against X? 


A. No. Surface water is regarded as a common enemy, and one 
may improve his lot to keep it off, though he thereby interferes 
BaA.PRoB.LAWw (2p Ep.)—63 


ce ee rs ee ee 
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with the natural flow, te the damage of his neighbor. This rule is 
based upon public policy, which recognizes that it is more impor- 
tant that land be available for improvement than that the natural 
contour and drainage should be preserved. The lower owner has 
no right to have the surface water come down, though it would ir- 
rigate or fertilize his land, or fill his reservoir. Neither has he any 
right that his upper neighbor should restrain it from coming down. 
He does have a right, however, that it should not be collected up- 
on the upper land and thrown in a body upon his land, to his dam- 
age. By the preferable view, he has a right to prevent it from com- 
ing down. Several jurisdictions have, however, adopted the con- 
trary view, the civil law rule as distinguished from the so-called 
common law rule. Under the civil law rule the proprietor of the 
upper ground has a right to have the surface water drain off across 
the lower land. It is based on the maxim that water runs and 
should run as it naturally runs. 

Barkley vy. Wilcox, 86 N.Y. 140, 40 Am.Rep. 519. 

Mees v. New Mexico & S. P. R. Co., 17 S.Ct. 421, 165 U.S. 593, 41 L.Ed. 

See Farkas v. Towns, 29 S.E. 700, 103 Ga. 150, 68 Am.St.Rep. 88. 


Notes: 15 Boston U.Law Rev. 892; 10 Cal.Law Rev. 89; 17 Ia.Law Rey. 
547; 2 Dak.Law Rev. 365; 15 Va.Law Rev. 288. 


Q.7. The plaintiff had a spring on his land situated near land of 
the defendant. For years the plaintiff had drawn water from this 
spring for domestic purposes and for watering his stock. The de- 
fendant dug a well on his own land above the plaintiff’s spring and 
thereby cut off and turned aside the water that percolated through 
his land to the spring. The jury found that the defendant dug his 
well for the sole purpose of injuring the plaintiff. Is the defend- 
ant liable for the damage caused the plaintiff? 


A. Under the English rule, which was at first followed in this 
country, the plaintiff cannot recover from the defendant. It was 
said that no one has a right in water percolating through the soil 
of another. A landowner was allowed to make any use of perco- 
lating water under his land he wished and the fact that he cut off 
his neighbor’s supply did not matter. 

The trend of modern decisions is away from the English rule to 
the reasonable user rule, which allows a landowner to make a rea- 
sonable use of the percolating water under his land. This rule 
seems supported by principle and more in keeping with justice and 
equity. In the principal case since the defendant is not making a 
reasonable use of the water, he should be held liable in damages to 
the plaintiff. If the defendant were drawing the water out from un- 

BAL.PRoB.Law (2p Ep.) 
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der his land for purposes not connected with the use of his land, as | 
where he is selling it for a water supply to a neighboring city, he 
could be enjoined from doing so under the reasonable user rule. 


Cohen vy. La Canada Land & Water Co., 76 P. 47, 142 Cal. 437. 

Barclay v. Abraham, 96 N.W. 1080, 121 Iowa, 619, 64 L.R.A. 255, 100 Am. 
St.Rep. 365. 

Forbell vy. City of New York, 58 N.E. 644, 164 N.Y. 522, 51 L.R.A. 695, 79 
Am.St.Rep. 666. 

Notes: 11 Cal.Law Rev. 376; 12 Neb.Law B. 191; 3 N.C.Law Rev. 31; 33 
Mich.Law Rev. 462; 29 Yale Law Jr,, 931. \ 


SECTION 4.—RIGHTS OF REVERSIONERS 


Q. 8. The defendant erected a plant for the generation of electric- 
ity, which, in the course of its operation, emitted heavy smoke and 
steam, and produced loud noises which constituted a nuisance to 
the adjoining store building owned by the plaintiff. The plaintiff 
then leased his building to a third party for six years at a rental 
which was $6,000 less than the rental which he could have secured | 
before the erection of the defendant’s plant. Plaintiff now sues the 
defendant for the $6,000. Can he recover? 


A. No; the defendant’s acts constitute a wrong to the occupant 
of the plaintiff’s premises, for which that occupant may sue, though 
he has secured them at a reduced rental because of the defendant’s 
acts. The damage in this case is considered as temporary, since it 
would be stopped at any time by the discontinuance of the defend- 
ant’s activities, or by a change in its methods, which would elimi- 
nate the smoke, steam, and noise. If the defendant had caused the 
plaintiff’s building to crack, or had in any way physically damaged 
it, the plaintiff could have sued for the injury to his reversion 
Where there are several interests in the same piece of property, the 
holder of each interest may recover for the damage done to his in- 
terest. If the plaintiff in this case should recover the $6,000, and 
then the lessee should secure an injunction restraining the defend- 
ant from continuing the nuisance, the injustice of the result would 
be plain. In some cases, such as the Elevated Railway Cases, the 
nuisance has been considered as a permanent one, for which the 
landlord alone could sue, where he had leased his premises after 
the railroad was constructed. 


Miller v. Edison Hlectric Illuminating Co. of New York, 76 N.W. 734, 184 N. 
Y. 17, 3 L.R.A.(N.S.) 1060, 6 Ann.Cas. 146. 
Bly vy. Edison Blectriec Iluminating Co., 64 N.E. 745, 172 N.Y. 1, 68 LRA. 


500. 
Kernochan v. Manhattan Ry. Co., 59 N.E. 906, 161 N.Y. 345, 


Note, 75 Sol.Jr. 92. 
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SECTION 5.—PROFITS 


Q.9. A granted to B “the right to take and carry away all coal” 
to be found within certain described premises belonging to A, “pro- 
vided that B, his heirs and assigns, pay to A, his heirs and assigns, 
the sum of five cents per ton for all coal so taken from the prem- 
ises.’ Thereafter A proceeded to mine coal from the premises and 
B sought to enjoin him from doing so. What should be the result? 


A. An injunction should not issue. The right granted to B was 
a profit, a mere right to go upon A’s land, and mine coal, and re- 
duce it to his possession. This did not make B the owner of the 
coal. A still owned it, and, unless the profit which he had granted 
to B was an exclusive profit, A could still exercise the usual rights 
of ownership over his property, except that he could not exclude B 
from enjoying his right. The question of whether B’s profit was 
meant to be an exclusive one is a question of intent,'to be deter- 
mined from the terms of the grant. The fact that there was no time 
limit within which B must exercise his profit, and that he was to 
pay for the right only when he exercised it, would make it improb- 
able that A intended to deprive himself entirely of the beneficial 
use of his property when he might never receive a penny by way of 
royalty from B. If the terms of the grant had been the same, but 
B had paid a lump sum for the profit, then the profit would be held 
to be an exclusive one. 

Grubb vy. Bayard, 2 Wall.Jr. 81, Fed.Cas.No.5,849, 


Harlow v. Lake Superior Iron Co., 36 Mich. 105. 
See Caldwell v. Fulton, 31 Pa. 475, 72 Am.Dec. 760, 


SECTION 6.—EASEMENTS 


Q. 10. The owner of a building gave to an advertising company 
for a period of five years “the exclusive right and privilege to erect 
and maintain sign boards upon the roof * * * with right of ac- 
cess to and from the same.” A clause in the writing read: “This 
agreement is not a lease but merely an exclusive right and priv- 
ilege.” The owner of the building later sold to the defendant and 
the advertising company assigned all its rights in the agreement 
to the plaintiff. The defendant threatened to tear down the sign 
erected on the building under the terms of the agreement. The 
plaintiff filed a bill in equity asking for an injunction to restrain 
the defendant from interfering with the sign. Is he entitled to the 
relief sought? 
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A. Yes. The interest created by the agreement was an easement 
in gross. Easements are either appurtenant or in gross. Where 
there are two estates, one benefited by the use or right exercised 
over the other, the easement is said to be appurtenant. The first 

is called the dominant estate and the latter the servient estate. The 
easement is appurtenant to the dominant estate. Where there is 
no dominant estate, the English courts have held the right wholly 
personal and therefore not assignable. A few American jurisdic- 
tions follow the English view. Where the parties to the agreement 
indicate an intent that such a right shall be assignable, there seems 
to be no good reason today why an easement in gross should not 
be transferable. The trend in this country seems so to hold them. 
This has been true in cases of railway rights of way, rights to main- 
tain pipe lines, to occupy pews in churches, to maintain advertising 
signs on buildings, and the like. 
~ rp Poster Advertising Co. v. Smithers, 231 N.Y.S. 315, 224 App.Div. 
Sean Oil Co. v. Buchi, 66 A. 427, 72 N.J.Eq. 492. 
Goldsmith v. Outdoor Advertising Co., 264 N.Y.S. 189, 147 Misc. 536. 
See notes: 32 Yale Law Jr. 813; 17 Ia.Law, Rev. 235. Also, “Assignability 


of Easements in Gross,” Simes, 22 Mich.Law Rev. 521; and “Assignability 
of Hasements,” ete., Clark, 38 Yale Law J. 139. 


Q. 11. A, owner of Greenlawn, made an unenforceable oral con- 
tract to purchase the adjoining estate, Fairview, from B. A then 
conveyed Greenlawn to X, with a covenant that X, his heirs and 
assigns, would not build on Greenlawn in such a way as to inter- 
fere with the view from Fairview. B thereafter conveyed Fairview 
to A in accordance with his oral agreement. Later X conveyed 
Greenlawn to the defendant, who knew of the restriction. A con- 
veyed Fairview to the plaintiff. Defendant began to build in vio- 
lation of the restriction. Plaintiff filed a bill in equity to enjoin de- 
fendant from erecting any building that would obstruct the view 
from Fairview. Should an injunction be granted? 


A. Yes; this is an equitable servitude and according to some 
recent cases it should be enforceable against an assignee. Accord- 
ing to the English view and the earlier cases in this country the re- 
striction should not be enforceable in the given case because at the 
time the restriction was made A did not have even an enforceable 
interest in Fairview. There was no dominant estate to which it 
could attach. It has been held the interest retained by a mortgagor 
would be sufficient to satisfy this requirement. A business that is 
benefited by the restriction has been held enough. It has only been 
in recent years that courts have enforced it where A later acquired 
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the estate intended to be benefited. The present trend seems to be 
toward enforcing such rights without requiring something that cor- 
responds to a dominant estate. 

Restrictive covenants are not to be confused with easements in 
gross and covenants running with the land. The latter two are le- 
gal as distinguished from equitable rights, that is they are enforced 
in the law courts. The easement in gross is an easement without 
a dominant tenement, sometimes regarded as a personal right only, 
and is assignable according to the majority view in this country. 
A covenant running with the land is one that touches or concerns 
the land and binds anyone who succeeds to the title to the land 
whether he paid value therefor in good faith or not. Equitable 

servitudes tay not be enforced against a bona fide purchaser. 


Bessinett v. White, 1 D.L.R. 95. 

Van Sant v. Rose, 103 N.E. 194, 260 Ill. 401, 49 L.R.A.(N.S.) 186. 

Notes: 27 H.Law Rev. 463; 39 H.Law Rev. 775; 10 Uni.Cincin.Law Rev. 
200. . 

See “The Running of Equitable Restrictions,” Clark, 38 Yale Law Jr. 152; 
“BHaquitable Servitudes,” George L. Clark, 16 Mich.Law Rev. 90. 


Q.12. Davis purchased from Jenkins a right of way over a strip 
of land 15 feet in width, along the east margin of Jenkins farm, to 
be used by Davis in traveling to and from his summer cottage. Da- 
vis tore down the fence at each end of the way, and improved the 
way by placing gravel upon it. Jenkins placed gates at the ends 
of the way, and pastured his cattle in the inclosure, where they fre- 
quently obstructed the automobiles of Davis and his guests. Jen- 
kins also used the way to haul heavy loads upon farm wagons with 
narrow iron tires, which destroyed the improved surface of the 
road. Which, if any, of these acts of Jenkins were legally wrong- 
ful? 


A. The placing of the gates was no wrong. A private way is not 
an open way, unless such a way is stipulated, or the use which is 
to be made of it is so extensive that keeping it closed by gates in- 
terferes seriously with its use. The expense to Jenkins of fencing 
along the entire way would be out of proportion to the slight in- 
convenience to Davis in being required to open and close the gates, 
and it may be inferred that an open way was not intended. Nei- 
ther was the pasturing of the cattle a legal wrong. Davis did not 
purchase the strip of land, but only a right to pass over it. It still 
belonged to Jenkins for all other purposes, and the pasturing of his 
cattle in the field was proper, though it caused Davis some incon- 
venience. The use of the road for hauling, which damaged it, was 
a legal wrong as against Davis. This was not merely making use 
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of Jenkins’ own land, but was making use of an improvement sup- 
plied by Davis, and damaging it. Jenkins had all the rest of his 
field to drive over, and his driving upon the improved way was a 
serious interference with the use of it by Davis. He was under no 
duty to keep the way in repair for Davis, but he was under a duty 
not to damage it. | ‘ 
vee v. Roberts, 23 N.E. 442, 119 N.Y. 87, 7 L.R.A. 226, 16 Am.St.Rep. 
Durfee v. Garvey, 21 P. 302, 78 Cal. 546. 
Wiley v. Ball, 79 S.E. 659, 72 W.Va. 685. 
Dulin v. Ohio River R. Co., 80 S.E. 145, 73 W.Va. 166, L.R.A.1916B, 653, 
Ann.Cas.1916B, 1183. 
Note, 5 Temple Law Q. 297. See “Obstruction of Passways,” McPherson, 
17 Ky. Law J. 1382. 

Q. 13. Johns owned a piece of land with a two-story wooden 
building on it. He conveyed the second story of the building to 
Marks, who used it as a residence, using an outside stairway. Aft- 
er 20 years, during which time Johns had not painted nor repaired 
the building, the timbers and foundation had become so ruinous 
that the part belonging to Marks was unsafe for occupancy. Johns 
states that he intends to allow the building to fall, and to replace 
it with a one-story commercial garage. What are the rights of 


Marks? 


A. He has none. The location of his property gives him an ease- 
ment of support in the part of the building owned by Johns. Johns 
could not remove this support, but heis under no duty actively to 
maintain it, and, if it is removed by the elements, he need not re- 
place it. If the building were destroyed by fire, he would be under 
no duty to replace his part of it, in order to furnish a support for 
Marks’ second story. An easement in an artificial structure gives a 
right in that structure in its present condition, but no right that 
such condition should be permanently maintained, nor replaced if 
it should be destroyed. Practically, Marks’ easements of support 
and in the stairway vanish when the structure in its present condi- 
tion is removed, though it is held that, if the structure is rebuilt 
practically as it was before, the easement which existed before may 
again be used.. Whether this is done or not will depend entirely 
upon the will of Johns; so this rule is not of much value to Marks. 


Bowhay v. Richards, 116 N.W. 677, 81 Neb. 764, 19 L.R.A.(N.S.) 883. 
McKenna y. Eaton, 65 N.E. 382, 182 Mass. 346, 94 Am.St.Rep. 66L 
Jackson v. Bruns, 106 N.W. 1, 129 Iowa, 616, 3 L.R.A.(N.S.) 510. 
Weis v. Meyer, 17 S.W. 339, 55 Ark. 18. 

Note, 19 Mich.Law Rev. 876. 


Q. 14. Defendant, a railroad company, placed a dam in a small 
stream running through its premises, and used the water from the 


1000 REAL PROPERTY § 6 


pond thereby created, for its engines, so that practically ne water 
at all continued over the dam and flowed down the stream. This 
situation was continued for 25 years, during which time plaintiff, 
a lower riparian owner, improved his property and constructed his 
house and outbuildings upon the old bed of the stream, placing a 
36-inch tile drain, which was sufficient to carry the water as it then 
flowed. Defendant began to use electric engines, and took no wa- 
ter from the pond, so that the original flow of the stream was re- 
vived. The plaintiff’s drain was insufficient to carry it, and his 
land and buildings were damaged. May he sue the defendant for 
damages? 


A. The earlier cases hold that the defendant, by its long user, ac- 
quired a right by prescription to divert the water of the stream, so 
that the plaintiff could no longer complain of the diversion, as he 
might have done before the prescriptive period had expired. The 
usual easement involves no duty on the part of the owner of the 
dominant tenement to exercise it, nor to continue to exercise it, 
even though he has begun to do so. In the case of the use of wa- 
ter, however, some courts have held that where a stream has been 
diverted from its channel so that the change has the appearance 
of permanency, the owner of the dominant tenement cannot turn 
the stream back into its old channel. If the change has been for 
the prescriptive period, it is said that there is a reciprocal easement 
in favor of the owner of the servient tenement... 

For instance, suppose that the lower riparian owner flows the 
water back upon the land of the upper riparian owner so as to 
form an artificial lake and the upper owner, relying upon the ap- 
parent permanency of the change, builds summer cottages on the 
shore of the lake. When later the lower owner proposes to remove 
the dam, the upper owner should be allowed to enjoin his doing so. 
Many recent cases have so held. Several reasons for so holding 
have been advanced; that the owner of the servient estate has ac- 
quired a reciprocal easement; that the lower owner is estopped 
from making a further change since the upper riparian owner has 
made expenditures in reliance on the lower owner’s creating the 
lake; and, finally, in some states artificial streams or lakes are 
treated like natural streams and lakes and courts enforce the rights 
of riparian owners as such. In the principal case, it would seem that 
some courts would give the plaintiff relief. 

Hanson v. McCue, 42 Cal. 303, 10 Am.Rep. 299. 
Stimson v. Inhabitants of Brookline, 83 N.E. 893, 197 Mass. 568, 16 L.R.A. 


(N.S.) 280, 125 Am.St.Rep. 382, 14 Ann.Cas. 907. 
Goodrich y. McMillan, 187 N.W. 368, 217 Mich. 630, 26 A.L.R. 801. 
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Lake Drummond Canal & Water Co. v. Burnham, 60 S.E. 650, 147 N.C. 41, 
17 L.R.A.(N.S.) 945, 125 Am.St.Rep. 527. 

Notes: 34 Mich.Law Rev. 299 (1935); 12 N.Y.U.Law Qr. 542; 77 U. of Pa. 
Law Rev. 543. See also, 2 Tiffany (2d Ed.) 2078. 


Q. 15. A owned a house and lot, which in the year 1900 had a 
stable upon it, in which X, A’s predecessor in title, kept a horse and 
carriage. X had acquired by prescription a right to drive over the 
lot of B, which adjoined his, to reach the public street. In 1901 A 
purchased the premises from X. In 1902 the stable burned, and A, 

_having no horse or carriage, cleared the ground and planted fruit 
trees upon its site. In 1905 B constructed a garage upon the site 
of the old driveway, which X had used. In 1907 A proposes to 
purchase an automobile, build a garage upon the former site of the 
stable, and use the driveway which X had used. May he require B 
to move his garage, and to open the driveway for his use? 


A. No. A had, by his conduct in clearing the site of the stable 
and planting trees there, shown an intent to abandon the easement 
which he undoubtedly had at that time. B, in reliance upon that | 
abandonment, has built a permanent structure, which would have 
to be removed or destroyed before A could again use his easement. 
The rule is that an abandonment by the dominant owner, acted 
upon by the servient owner, who changes his position in a sub- 
stantial way in reliance upon the abandonment, destroys the ease- 
ment. The rule is hardly consistent with the general rule that per- 
manent interests in land can only be conveyed by deed or will, and 
is practically limited to the easement cases. If one acquires title 
to the land itself by adverse possession, he does not lose that title 
merely by failure to use or occupy, unless another occupies ad- 
versely for the statutory period. In the easement cases, a mere 
nonuser, coupled with the intent to abandon does not cause the 
loss of the easement, according to a considerable number of cases. 

Moore v. Rawson, 3 Barn. & C. 332. 
Warren v. Syme, 7 W.Va. 474. 
See Scott v. Moore, 37 S.E. 342, 98 Va. 668, 81 Am.St.Rep. 749. 


King v. Murphy, 4 N.E. 566, 140 Mass. 254. 
Notes: 25 Ill.Law Rev. 302; 29 Mich.Law Rev. 376; 6 Temple Law Q. 10. 


SECTION 7.—LICENSES 


Q.16. Defendant, a farmer, gave oral permission to his neighbor, 
the plaintiff, to lay a four-inch gas pipe line across defendant’s land 
close to the fence, for a distance of one-half mile. No considera- 
tion was paid by plaintiff. After a few weeks plaintiff and defend- 
ant had a quarrel about another matter, and defendant threatened 
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to tear up the line and throw the pipes into the road. It will cost 
the plaintiff $500, in addition to the expense of acquiring another 
right of way, to remove the line and place it elsewhere. May he 
restrain the defendant from tearing up the line? 4 


A. No; the permission given the plaintiff was only a license, 
and was revocable at his pleasure, even though the revocation 
would damage the licensee. The usual methods of acquiring a per- 
manent right in the land of another are prescription and grant. 
Neither of those methods was used here. Some cases have held 
that, where a license is given and acted upon by the expenditure 
of considerable sums, it cannot be revoked; but that doctrine, even 
where it is followed, is limited to cases where a permanent right, 
or a right for a definite period of time, was intended to be given. 

Judges have time and time again pointed out that “irrevocable” 
and “license” are inconsistent terms and that there can be no such 
thing as an irrevocable license. However, the decisions that have 
held that such permission cannot be withdrawn after expenditures 
or improvements have been made in pursuance of it, are very nu- 
merous. They have been explained in various ways. One author 
suggests that it is a matter of construction of the language used in 
granting the permission. It may be either a grant of a license 
merely, or the oral grant of an easement. If the latter, and the 
person receiving the permission acts upon it, it comes within the 
doctrine of part performance of an oral agreement in regard to 
land, and can be specifically enforced. Other courts say it is an ap- 
plication of the doctrine of estoppel. In this case it could not have 
been contemplated that the line should remain perpetually, and no 
shorter period of time was stipulated.. The law must consider, 
therefore, that the line was to remain only so long as the defendant 
was willing. Some courts, doubtless, would allow him to revoke 
the license. 

Dickinson y. Foster, 95 8.H. 196, 81 W.Va. 739. 

Crosdale v. Lanigan, 29 N.E. 824, 129 N.Y. 604, 26 Am.St.Rep. 551. 

Yeager v. Tuning, 86 N.H. 657, 79 Ohio St. 121, 19 L.R.A.(N.S.) 700, 128 
Am.St.Rep. 679. 

oe See v. Zucker, 83 P. 808, 148 Cal. 516, 113 Am.St.Rep. 301, 7 Ann. 

Rerick v. Kern, 14 Serg. & R.(Pa.) 267, 16 Am.Dec. 497. 


Notes: 19 Cal.Law Rev. 201; 13 Cal.Law Rev. 166; 10 Cornell Law Q. 64; 
33 Yale Law J. 560, 642. 


SECTION 8—COVENANTS RUNNING WITH THE LAND 


Q.17. Smith leased a house to Brown, who covenanted to pay 
the taxes during the term. Brown assigned his lease to the defend- 


§ 8 BASEMENTS 1003 


ant and Smith transferred his reversion in the premises to the 
plaintiff. The defendant failed to pay the taxes and the plaintiff, 
after paying the same, brought suit to recover the amount paid by 
him. Can he recover? 


As Ves, Ordinarily a person is not bound by a contract which 
he did not make, but in the case of covenants running with the land 
he is bound. This doctrine is an anomaly in the law of contracts 
and is based upon the proposition that if a man takes the estate 
in the land affected by the covenant, he must assume the obliga- 
tions that go with it. If he takes the benefits he must also assume 
the burdens. It is often difficult to tell just what covenants run 
with the land. As a general rule covenants that are beneficial to 
the land run, but those that are a burden do not. They must deal 
with a subject matter which touches or concerns the land. By this 
is meant that “the’covenants must directly affect the nature, qual- 
ity or value of the land, or the estate in the land, either as continu- 
ing benefits or burdens.” (See 4 So.Cal.Law Rev. 347.) Also the 
parties must intend the covenant to run with the land. According 
to the modern view this intention is to be gathered from the whole 
instrument and the presence of the word “assigns” is important 
only as evidence of an intention to make the covenant run. 

The statute of 32 Henry VIII provided that in the case of lease- 
holds the assignees of both lessors and lessees might sue or be 
sued. The courts have extended the doctrine to freehold estates. 
Spencer’s Case (1583) 77 Eng.Rep.R. 72, laid down the doctrines 
‘that the covenant must “touch or concern” the land, and if it re- 
lated to something not “in esse,” the word “assigns” must be used. 
In the principal case, the payment of the taxes does touch or con- 
cern the land and the defendant should be held liable. 


Bllis v. Bradbury, 17 P. 3, 75 Cal. 234. 

Mason vy. Smith, 131 Mass. 510. 

Masury v. Southworth, 9 Ohio St. 340, 341. 

Notes: 19 Cal.Law Rey. 90; 14 Va.Law Rev. 646; 4 Wis.Law Rev. 125. See 


Bigelow, 12 Mich.Law Rev. 639. 


-Q. 18. X leased Blackacre to Y for the purpose of drilling for nat- 
ural gas, and Y covenanted to pay X a certain annual rental, and 
also to furnish to X, at his dwelling house on another tract of land, 
Whiteacre, a sufficient amount of gas for X’s needs. Y assigned 
his lease to Z, who paid the annual rental, but who refused to sup- 
ply gas to X on Whiteacre. X sues Z for oat of the covenant. 


May he recover? 


m fe ay” Cen on 
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A. Yes; the lessee’s covenant to pay rent is held to run with 
the lease, and with the reversion. If a part of the consideration 
for the lease consists of services to be performed by the tenant on 
land of the lessor other than the leased land, or of the lessee’s cov- 
enant to grind his grain at the lessor’s mill, so that the lessor may 
profit by the tolls, it has been held that such duties will be consid- 
ered as rent, and therefore as running with the land. The duty to 
furnish natural gas, produced on the leased premises, to the lessor 
at his home, would seem to come within the same rule. If the cov- 
enant were to buy all of the tenant’s clothes at the landlord’s store, 
the covenant would not run, though, of course, it might form a 
part of the consideration for the lease. But it would neither affect 
the tenant in his use of the premises, nor the landlord, as landlord, 
but only as the owner of a clothing store on other premises. If, in 
our case, Whiteacre and the reversion in Blackacre should be con- 
veyed by X to different persons, a difficult question would arise 
as to whether either of those persons could enforce the covenant 
against the lessee or his assignee. The owner of the reversion in 
Blackacre probably could not, since the covenant was not made 
with him, nor has he any interest in its enforcement. The owner 
of Whiteacre is in no privity of estate with the occupier of the leas- 
ed premises; so it would seem that he could not enforce the cove- 
nant. 


Harbert y. Hope Nat. Gas Co., 84 S.E. 770, 76 W.Va. 207, L.R.A.1915H, 
570. 

Indiana Nat. Gas & Oil Co. v. Hinton, 64 N.H. 224, 159 Ind. 398. 

See Webster y. Nichols, 104 Ill. 160. 

See Clark, 32 Yale Law Rev. 123, ‘“‘Privity of Estate in Connection with Real 
Covenants.” 


Q. 19. L leased Blackacre to E for 10 years, the lease containing 
a covenant by the lessor, for himself, his heirs, executors, adminis- 
trators, and assigns, that he:or they would, upon 30 days’ notice be- 
fore the end of any year, convey the leased premises in fee simple to 
the lessee, his heirs and assigns, for a specified sum to be paid in 
cash. L assigned the reversion to D, and E assigned the term to 
'F. F gave notice to D that he desired to purchase Blackacre under 
the provisions of the lease, and tendered the price, but D refused to 
execute a deed. F files a bill in equity for specific performance of 
the agreement. Should he succeed? 


A. Yes; the covenant is of a kind which is held by the American 
courts to run both with the land and the reversion. It “touches and 
concerns” the lessee’s interest in the premises, in the same way 
that a right to renew a lease does. It constitutes an important part 
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of the consideration for accepting the lease. It affects the value of 
the tenant’s interest, as tenant, and restricts the landlord’s right, 
as landlord. It is not necessary that the covenant should relate to 
an act to be done upon the land itself, if its performance will af- 
fect the interests of the parties to the lease, as such parties. Cove- 
nants to renew leases have been treated as running covenants, and 
covenants in leases to convey the fee involve the same principles. 
The English courts have treated the covenants to renew leases as 
anomalous, though they have allowed them to run, but have re- 
fused to allow a covenant to convey the fee torun. They hold that 
such a covenant is outside the scope of the relation of landlord and 
tenant, and does not affect that relation, at all. By the American 
view, however, the covenant may be enforced by FE, though it was 
not in terms assigned to him, and may be enforced against D, 
though he did not expressly assume its obligations. 


Blakeman y. Miller, 68 P. 587, 136 Cal. 138, 89 Am.St.Rep. 120. 

Hollander vy. Central Metal & Supply Co., 71 A. 442, 109 Md. 181, 23 L.R.A. 
(N.S.) 1135. 

Harper v. Runner, 123 N.W. 313, 85 Neb. 343. 

Contra: Woodall v. Clifton, [1905] 2 Ch. 257. 

Notes: 39 Harv.Law Rev. 507; 19 Law Q. Rev. 280. 


Q. 20. A owned Whiteacre, and B owned Greenacre, two adjoin- 
ing tracts of land. A and B entered into an agreement in writing 
whereby A agreed to maintain, for a period of 20 years, a dam upon 
Greenacre for the use of B’s mill. B agreed to pay $75 per year to 
A for the maintenance of the dam. The agreement contained this 
provision: “The terms and provisions of this agreement shall be 
considered as covenants running with the land.” B conveyed 
Greenacre to Y. A kept up the dam, and Y made the payments, 
for a number of years, and then A refused to maintain the dam 
longer. Y sued A for damages for the breach. What judgment? 


A. Judgment for A. The covenant, though expressly intended 
by the parties to be a running covenant, will not run with the land. 
As between owners in fee, the doctrine of running covenants is 
very narrow. It is limited by most courts to cases where there was 
a privity of estate, based upon an easement, or profit, or other servi- 
tude in one of the tracts of land for the benefit of the other tract, 
and the covenant was made in furtherance of that easement. It is 
said that there must be some “privity of estate” between the cove- 
nanting parties, at the time the covenant is made. This principle 
is an arbitrary one, and difficult to justify. It is probably based up- 
on the analogy of the tenure which always exists in the landlord 
and tenant cases, where covenants are most often used. 
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In our case there was no privity of estate between the covenan- 
tor, A, and the covenantee, B, which would attach the benefit of the 
covenant to B’s land. No question is involved as to whether the 
burden of the covenant would run, since the suit is against the orig- 
inal covenantor. It might be argued that, since such a covenant is 
assignable, the conveyance of Greenacre by B to Y would amount 
to an assignment of the benefit of the covenant. But no such in- 
tent is shown, and to hold that the covenant was assigned, without 
any words showing an intent to assign, would amount to a holding 
that the covenant ran with the land. 

Lyon vy. Parker, 45 Me. 474. 

Hurd v. Curtis, 19 Pick.(Mass.) 459. 

Evansville & S. I. Traction Co. v. Evansville Belt R. Co., 87 N.B. 21, 44 
Ind.App. 155. 

See Horn y. Miller, 20 A. 706, 136 Pa. 640, 9 L.R.A. 810. 

Hurxthal y. St. Lawrence Boom & Lumber Co., 44 §.B. 520, 53 W.Va. 87, 


97 Am.St.Rep. 954. 
See Clark, 32 Yale Law J. 123; Burby, 4 So.Cal.Law Rey. 348, 354. 


Q. 21. A granted a tract of land to R for a railroad right of way, 
and R covenanted, in consideration of the grant, for itself and its 
assigns, that it would always, for the benefit of A and his assigns, 
as the owners of the adjoining land, maintain its roadbed upon the 
right of way granted, at the natural level of the ground. A later 
conveyed all his land adjoining the right of way to C. R conveyed 
its railroad to D. D raised its roadbed, and B sues D for a breach 
of the covenant. What judgment? 


A. Judgment for B. The conveyance from A to R, and the cove- 
nant in that conveyance, created a sufficient privity of estate to 
make the covenant a running covenant. No legal policy is violated 
by permitting the benefit of a covenant to be attached to land and 
run with it into the hands of successive owners. The covenant 
could be assigned from one person to another, and since it relates 
to and benefits a particular piece of land, and was apparently in- 
tended by the parties to run with that land, it should be held to run. 
The question of whether the burden would run to D, the assignee 
of R, is more difficult. There are strong reasons of public policy 
why the law should not permit new and unusual burdens to be 
fastened upon land, to which it would be perpetually subjected, no 
matter who should own it. Yet most American courts hold that 
the burden of a covenant, such as is involved in this case, will run, 
if the burden plainly touches and concerns the land which is sought 
to be subjected to it. However, where the covenant involves ‘the 
performance of some positive act by the covenantor, the burden of 
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the covenant does not run, because of the difficulties which would 
arise from attempting to enforce against unknown future owners 
positive duties, which their circumstances might render it impossi- 
ble for them to perform. Exceptions to this rule are the cases of 
maintaining fences and rights of way, but the law has permitted 
these positive duties to be attached to land, calling them “spurious 
easements,” and regarding them as exceptional. 


St. Louis, I. M. & S. Ry. v. O’Baugh, 5 S.W. 711, 49 Ark. 418. 

Ford y. Oregon Electric Ry. Co., 117 P. 809, 60 Or. 278, 36 L.R.A.(N.S.) 
358, Ann.Cas.1914A, 280. 

National Union Bank at Dover v. Segur, 39 N.J.Law, 173. 

Gilmer v. Mobile & M. Ry. Co., 79 Ala. 569, 58 Am.Rep. 623. 

Notes: 15 Mich.Law Rev. 79; 1 Ill.Law Bull. 60. 


Q. 22. A and B owned adjoining lots in the business section of a 
city. They entered into an agreement whereby A was to build a 
wall, the center line of which would be upon the boundary between 
their lots, and which was to be a party wall. The agreement con- 
tained this language: “Provided, always, that the right of using 
the party wall, conferred by this agreement, shall be contingent up- 
on the said B, his heirs, executors, administrators, or assigns, pay- 
ing or causing to be paid to the said A, his heirs, executors, admin- 
istrators, or assigns, the one-half part of the original cost of said 
wall. A erected the wall, and later conveyed his lot to X. B con- 
veyed his lot to Y, who built upon it, using the party wall. Both 
X and Y had notice, when they purchased their lots, of the cove- 
nant concerning the party wall. X sued Y for one-half the cost of 
the wall. What judgment? 


A. Judgment for X. Party wall covenants are commonly held 
to run with the land, both as to the duty to pay and the right to re- 
ceive payment, if they indicate that it was the intent of the parties 
that they should run. The construction of a party wall under an 
agreement may be considered as putting in each owner the title to 
that part of the wall which stands upon his land, but with mutual 
easements in both parties for the proper use of the wall. This re- 
lation creates a sufficient privity, so that a running covenant might 
be attached to it. However, some courts have had difficulty in 
connecting the right to receive the money with one cof the pieces of 
land, saying that it does not “touch and concern” nor affect the 
land at all, and therefore cannot be made to run, even though so 
inteaded. Another theory upon which the party wall cases have 
been based is that the builder of the wall continues to own all of it, 
and the adjoining owner has an option of buying one-half, and thus 
securing permission to use it. Under this theory the right to re- 
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ceive the money and the duty to pay fall upon the owners of the 
two pieces of land, at the time the use of the wall is begun, and 
the difficulty of making a mere covenant to pay money run with 
the land is avoided. It seems convenient and desirable that these 
covenants should, upon one theory or another, be treated as run- 
ning covenants, if the parties so intended. 
Adams v. Noble, 79 N.W. 810, 120 Mich. 545. 
Loyal Mystie Legion v. Jones, 102 N.W. 621, 73 Neb. 342. 
Southworth y. Perring, 81 P. 481, 82 P. 785, 71 Kan. 755, 2 L.R.A.(N.S.) 
87, 114 Am.St.Rep. 527. 
See Crawford v. Krollpfeiffer, 88 N.E. 29, 195 N.Y. 185, 183 Am.St.Rep. 
783. 
Notes: 5 Tex.Law Rev..197. See Clark, “Party Wall Agreements as Real 


Covenants,” 37 Harv.Law Rev. 301. 
See Aigler, 10 Mich.Law Law 186. 


SECTION 9.—EQUITABLE ENFORCEMENT OF RESTRIC- 
TIVE COVENANTS 


Q. 23. A, the owner of a tract of land, platted it into lots and 
blocks, with the necessary streets and alleys, which he dedicated to 
the public. He sold the lots to individual purchasers, inserting in 
each deed the following provision: “The grantee herein covenants 
and agrees that, in order to preserve the eligibility and desirability 
of this subdivision as a residence neighborhood, he will not erect 
upon the premises conveyed by this deed any residence costing less 
than $8,000, nor more than one residence upon one lot, nor any out- 
building whatever, except a neat and workmanlike garage, and that 
he will not erect any building within 20 feet of the line of the street 
or streets upon which his lot abuts.” A‘sold the first lot in the 
subdivision to B, and the last lot to X. X proposed to build a house 
costing only $6,000, and within 15 feet of the street line. May B 
secure an injunction against X? 

A. Yes; the restrictive covenants in the deeds from A are en- 
forceable in equity. They would not constitute running covenants 
at law, in most jurisdictions, because there is no sufficient privity 
of estate between the parties. In England, no burden created by a 
covenant will run with the land, at law. But in equity the courts 
have been liberal in enforcing these restrictive covenants, practical- 
ly as equitable servitudes, binding upon and enforceable by those 
intended to be burdened and benefited by them, and all who take 
with notice under them. While X’s covenant was not made with 
B, it was made for B’s benefit, as well as that of the other owners, 
and B has an equitable right to its enforcement. It ran to B 
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through his prior conveyance from A, which contained a similar 
covenant. 

Its benefits would run to all those in the subdivision who traced 
their titles from A, and who were themselves bound by similar re- 
strictions. The covenant runs backward, to benefit a prior grantee, 
as well as forward. The original covenant may be made between 
neighbors, and not in connection with any grant at all; yet it will 
run to purchasers. Unless the restrictions are inserted with uni- 
formity in the deeds of the several lots, the purpose of the restric- 
tion could not be accomplished, and equity will not enforce them 
against any of the parties. 


De Gray vy. Monmouth Beach Club House Co., 24 A. 388, 50 N.J.Hq. 329. 
Parker y. Nightingale, 6 Allen (Mass.) 341, 83 Am.Dec. 632. 

Codman v. Bradley, 87 N.E. 591, 201 Mass. 361. 

Stevenson y. Spivey, 110 S.E. 367, 182 Va. 115,\21 A.L.R. 1276 

See 17 Harv.Law Rev. 174 (Ames). 

16 Mich.Law Rev. 90 (Clark). 

18 Columb.Law Rev. 291 (Stone). 

19 Columb.Law Rev. 177 (Stone). 

Note 10 U.Cincin.Law Rev. 200. 

See supra, Question 11. 


Q. 24. A was the owner of a two-flat building. He conveyed the 
upper flat to B in fee. The deed contained the following clause: 
“The said A hereby covenants to and with the said B daily to carry 
away all garbage and rubbish that the said B may deposit upon the 
said B’s porch, and, in the event that the said A shall fail so to do, 
B may deposit the same on A’s porch, or in the back yard.” The 
deed provided that the terms A and B should include their respec- 
tive heirs and assigns. A conveyed to X, and Bto Y. X refused 
to carry away the garbage, and prevented Y from depositing it on 
X’s porch. What are Y’s rights? 


A. Y has no rights. The burden of the covenant in this case 
would not: run with the land, either at law or in equity. At law, in 
England, the burden of no covenant will run. In many states priv- 
ity, such as an easement in the land as to which the covenant is 
made, is necessary. But generally the covenant would fail, because 
it either imposes a positive duty, which cannot, except in fencing 
and right of way cases, be made the subject of a running covenant, 
or, in the alternative, it imposes a new and unusual incident or bur- 
den, permitting one’s neighbor to deposit garbage on one’s porch, 
which should not be permitted to perpetually incumber a piece of 
land. The last sentence of this answer applies just as fully to the 
enforcement of covenants in equity as to their enforcement at law. 
The undesirability of connecting a positive duty with a particular 
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piece of land, so that every owner in the future, regardless of abili- 
ty or circumstances, will be required to perform that duty or pay 
damages for its breach, is obvious. The doctrine, as to new and - 
unusual burdens or incidents, is a sound doctrine. Every owner 
should not be permitted, at his own pleasure, to impose upon his 
land servitudes which have never been recognized by the law as 
useful or desirable. This doctrine applies to attempts to create 
new kinds of legal easements. It is logically just as applicable to 
equitable servitudes, attempted to be created by covenants. The 
confusion of titles and impairment of value, which would result if 
this doctrine were not applied, is obvious. 

While courts of equity have enforced a considerable variety of 
restrictions, yet most of them have been designed to protect the 
character of the neighborhood, or serve some similar purpose, and 
it seems plain that the covenant in our case falls wholly outside 
the precedents, and outside the policy of equitable servitudes. 

Norcross v. James, 2 N.E. 946, 140 Mass. 188. 

Kettle River R. Co. v. Eastern Ry. Co. of Minnesota, 43 N.W. 469, 41 Minn. 
461, 6 L.R.A. 111. 

See Bald Eagle Val. R. Co. v. Nittany Val. R. Co., 33 A. 239, 171 Pa. 284, 
29 L.R.A: 423, 50 Am.St.Rep. 807. 

Courts of equity deny injunctions against a breach of a covenant restricting 
the use of land when a change in the character of the neighborhood renders 
the purpose sought by the restriction unattainable and the enforcement 


would be inequitable. Note, 16 Cal.Law Rev. 58; Pound, 33 Harv.Law Rev. 
820; Ferrier, 24 Cal.Law Rev. 516. 


SECTION 10.—RENTS 


Q. 25. L leased to T a lot, with a building upon it, for a term of 
20 years. The city of C, in which the premises were located, com- 
menced a condemnation proceeding to take part of the property, in- 
cluding a part of the building 10 feet in width for its entire length, 
for the widening of a street. T filed a claim in the condemnation 
proceeding for. the full value of the occupancy of the part of the 
premises taken for the remainder of his term, and for damages to 
his interest in the rest of the property. The city denied any liabili- 
ty whatever to T. Which is right? 


A. T’s claim is correct. The city’s defense is apparently based 
upon the assumption that its only liability is to L, because T’s rent 
for the balance of the term will be apportioned, and he will be ab- 
solved from paying any more rent than the remainder of the prop- 
erty will be worth, computed in proportion to the rent reserved up- 
on the entire property. However, by the weight of authority, T 
will still remain liable to L for the entire rent reserved, for the full 
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term. A lease for years is not a mere contract, but a conveyance, 
making the lessee the owner of the premises for his term. He may 
proceed against wrongdoers, in trespass or ejectment. If the lessor 
himself should evict the tenant from the premises, the rent would 
be suspended; but where such eviction occurs by the act of a third 
person, not in privity with the lessor, the tenant must protect his 
own interest. However, where the entire premises are taken by 
condemnation, most courts hold that the entire rent is extinguish- 
ed, and it would logically follow from that view that, in case of a 
partial taking, the rent should be apportioned. Some cases do take 
that view, but the general rule is that the tenant remains liable. 
One difficulty with this majority view, where the money is paid to 
the tenant and later paid over to the landlord in the form of rent, 
is that if the tenant fails or becomes insolvent, the landlord is with- 
outaremedy. In the present case, the city is liable, therefore, to T. 


F. W. Woolworth Co. y. City of Berlin, 130 A. 741, 82 N.H. 153. 

Stubbings y. Village of Evanston, 26 N.E. 577, 136 Il. 37, 11 L.R.A. 839, 29 
Am.St.Rep. 300. 

Gluck v. City of Baltimore, 32 A. 515, 81 Md. 315, 48 Am.St.Rep. 515. 

See Corrigan y. City of Chicago, 33 NH. 746, 144 Ill. 537, 21 L.R.A, 212. 

Board of Levee Com’rs y. Johnson, 6 So. 199, 66 Miss. 248. 

Notes: 16 Cal.Law Rey. 48, 23 Cent.Law J. 507, 24 Mich.Law Rev. 510. 


Q. 26. L leased Blackacre, a smail truck farm, to T, for a term of 
years, at a monthly rental. There was a small outbuilding upon 
the premises, suitable for the storage of wagons or automobiles. 
L had, before leasing the premises to T, placed some machinery in 
this building and locked it. After T took possession, L neglected 
for two months to open the building for T’s use, although T re- 
quested that he do so. T refused to pay the rent for the two 
months. What are the rights of L? 


A. L has no right to any rent, nor to any compensation, for the 
use and occupation of the premises during the two months. L 
could not recover rent upon the lease, for he had not put the ten- 
ant into the full possession of the premises leased. He could not 
recover for the use and occupation of such part of the premises as 
were occupied, for it was his own willful default which prevented 
the contract of lease from being carried out in full. If the tenant 
had been kept out of some part of the premises by a person with 
title paramount to that of the landlord, or even by some person 
claiming under the landlord, but by title paramount to the tenant, 
the landlord could have recovered for use and occupation, if the 
tenant actually occupied the rest of the premises. If the tenant 
had known, when he entered, that a part of the premises were not 
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open, and had acquiesced in that situation, he could not later com- 
plain of it, without first demanding that he be admitted to the en- 
tire premises. But in the case under discussion nothing but the 
landlord’s willful and continuing default has caused the situation 
complained of. Where the only compensation due is for use and 
occupation, no distress may be had, for distress lies only for rent, 
and no rent, as such, is due in that case. 

Moore v. Mansfield, 65 N.B. 398, 182 Mass. 302, 94 Am.St.Rep. 657. 

McClurg v. Price, 59 Pa. 420, 98 Am.Dec. 356. 

See Friend v. Oil Well Supply Co., 36 A. 219, 179 Pa. 290; Winchester v. 


O’Brien, 164 N.B. 807, 266 Mass. 33, 64 A.L.R. 900; Chelten Avenue Build- 
ing Corp. y. Mayer, 172 A. 675, 316 Pa. 228, 93 A.L.R. 1471. 


Q. 27. L leased a dwelling house to T for a year, by a lease con- 
taining no covenants, except a covenant to pay the rent in advance. 
During the year the house was destroyed by an explosion of gas, 
which had accumulated in the basement of the house. L sued T 
for the value of the house, and introduced evidence that T had neg- 
ligently failed to turn off a gas jet in the basement, and that this 
failure caused the explosion. T introduced evidence denying this 
fact, and also evidence tending to show that the gas came in from a 
leaking gas main, in the street, and entered the basement along a 
drain pipe, without T’s fault. The trial court instructed the jury 
that, regardless of any negligence on the part of T, he was liable 
for the destruction of the house. Was this error? 


A. Yes; the tenant is not an insurer of the premises. By early 
English statutes the tenant’s liability for waste was éstablished, but 
there is still doubt as to whether a tenant for life or years is liable 
for permissive waste; that is, for a failure to repair premises, by 
reason of which failure they became ruinous. Where the premises 
are destroyed by reason of the tenant’s negligence, it would secm 
that he should be liable, upon ordinary principles of negligence, 
though this has been denied in the case of a tenant at will. Where, 
as in this case, the premises are destroyed without negligence, it 
would seem that the loss should fall upon both landlord and tenant 
according to their respective interests. The landlord should lose 
his house and the tenant his occupancy. The tenant will still be 
liable for the rent, unless there is a statute absolving him from fur- 
ther payments. 

Earle v. Arbogast, 36 A. 923, 180 Pa. 409, 


U. S. v. Bostwick, 94 U.S. 53, 24 L.Ed. 65. 
Note 5 Cal.Law Rev. 345. 
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REAL PROPERTY—_FIXTURES 


By JOSEPH WARREN MADDEN 
Professor of Law, University of Pittsburgh 


Q.1. A had a farm, on part of which was a grove that he de- 
cided to turn into a public picnic ground. He built a building 
about 15x30, of rough boards, with a brick fireplace, a cook stove, 
and a sink and pump connecting with a well. He also built out- 
door tables and benches; he installed several swings, sinking bolts 
in the trees, to which to attach the ropes; he also built two rustic 
bridges over a stream that ran through the grove. The grove was 
in fact never used for picnic purposes, and a year later A sold his 
whole farm to B; the deed conveying the land simply by metes 
and bounds. A then attempted to remove all the above-mentioned 
articles. Was he entitled to do so? 


A. No; the only things which A could rightfully remove were 
the cook stove, the outdoor tables and benches, and the swings. 
The other things mentioned became realty, upon their annexation, 
and passed by A’s deed to B. Three tests are usually applied in 
determining whether a thing which is in the doubtful class is realty 
or personalty: 

(1) Is the thing actually annexed to the land, or to something 
which is clearly a part of the land, or, if it is not actually poe er 
is it a part, or accessory to some part, of the realty? 

(2) Is it adapted to the use to which the land is devoted? 

(3) Was it annexed with the purpose of making it a permanent 
addition to the land? 

In our case, the building was annexed to the soil, at least by 
its own weight, and probably by posts set in the ground, was of 
considerable size and weight, and contained a brick fireplace, 
which was doubtless set directly upon the ground, and which 
would render the building practically immovable without destruc- 
tion. It was well adapted to the use which the landowner in- 
tended to make of the land when he built the building. It was 
annexed as a permanent addition to the land, to be used and worn 
out right where it was located. The pump, which was connected 
with the well, which was clearly realty, also tends to attach the 
building to its location and to the soil. The sink would go with 
the building, since sinks are usually a permanent part of the build-_ 
ings in which they are located. 
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The outdoor tables and benches were attached to the ground 
only by their own weight, which would not be great, and were 
easily movable. They are not particularly adapted to any par- 
ticular place upon this land, and could be readily used upon an- 
other piece of land devoted to a similar purpose. While they were 
probably intended to be used permanently upon this land, yet they 
belong to a class of things which are practically always furniture, 
rather than a part of the land. The same observations apply to 
the swings and the cook stove. The annexation and adaptation 
are both very weak. As to the bridges, they were annexed by 
their weight, and perhaps sunk in the soil or fastened to trees at 
the ends. In length and structure they were adapted to a definite 
location upon this land, and could hardly be used elsewhere. 

Snuffer v. Spangler, 92 S.B. 106, 79 W.Va. 628, L.R.A.1918H, 149. 

Lipsky y. Borgmann, 9 N. W. 158, 52 Wis. 256, 38 Am.Rep. 735. 

Winslow v. Bromich, 88 P. 275, 54 Kan. 300, 45 Am.St.Rep. 285. 

Neufelder v. Third St. & S. Ry., 63 P. 197, 23 Wash. 470, 53 L.R.A. 600, 83 
Am.St.Rep. 831. 

Hanson v. Ryan, 201 N.W. 749, 185 Wis. 566, 36 A.L.R. 1516, noted a 3) 
Wis.Law Rey. 371 (portable garage, landlord and tenant). 


Niles, “The Intention Test in the Law of Fixtures,” 12 N.Y.U.Law Rev. 66; 
23 Georgetown Law J. 563; 20 Iowa Law Rey. 849; 8 So.Cal.Law Rev. 
55. 


Q. 2. A owned a lot and factory. He bought from B machinery 
for the factory at a price of $5,000—$1,000 cash, and a mortgage 
on the machinery for $4,000. This mortgage was duly recorded 
as a chattel mortgage. After installing the machinery, A gave C 
a real estate mortgage on the premises for $25,000; C having no 
actual notice of B’s mortgage. Later A bought additional machin- 
ery from B for $3,500, paying $2,000 cash and giving a chattel 
mortgage back for $1,500. B recorded this mortgage as a chattel 
mortgage. This machinery was also installed in the factory. A 
later became bankrupt. Under order of court, the factory and ma- 
chinery were sold as they stood for $25,500. This sum was al- 
located by the court as follows: $3,500 as the present value of 
the first lot of machinery; $3,000 as the present value of the sec- 
ond lot of machinery; $19,000 as the present value of the factory 
exclusive of the machinery. How should the $25,500 be divided? 


A. C should receive $24,000, and B $1,500, out of the fund. It 
is assumed that the circumstances under which the machinery was - 
installed were such as to make the machinery a part of the land; 
that is, that the machinery was annexed to the building, adapted 
to use in connection with the building, and intended by the owner, 
who annexed it, to become a permanent addition to the building. 
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Then C’s mortgage upon the premises would include all parts of 
the realty, including the machinery already annexed. The fact that 
B had recorded his chattel mortgage of the first lot of machinery 
is immaterial, since the machinery was, doubtless with B’s con- 
sent, annexed and made a part of the Jand. A purchaser or mort- 
gagee of land is under no duty to examine the records, to discover 
whether any parts of the land have been mortgaged as chattels, 
before being affixed to the land. The first chattel mortgage would 
therefore be completely subjected to the rights of C under his 
mortgage. As to the second chattel mortgage to B, while the ma- 
chinery, when annexed, also became a part of the land, and while 
a prior mortgage does, ordinarily, cover future annexations to the 
land, yet B would be preferred as to the amount of his mortgage, 
if that amount did not exceed the value actually added to the prem- 
ises by the annexation of the machinery. If there had been no 
mortgage upon the land, the chattel mortgage to B would have 
preserved the character of the machinery as chattels, as between A 
and B, or would at least have secured to B the right to remove 
them, under his chattel mortgage, if the debt was not paid by A. 
Since C, when he took his mortgage, did not rely upon the ma- 
chinery, which had not yet been installed, as security, he is not.in 
the position of a purchaser for value without notice, and it is not 
inequitable'to allow B the right of removal as against him also. If 
B had undertaken to remove the machinery, and such removal 
would have damaged the realty, as it existed before the annexation, 
B would have to make good that damage. 

Ice, Light & Water Co. v. Lone Star Engine & Boiler Works, 41 S.W. 835, 

15 Tex.Civ.App. 694. 

Campbell v. Roddy, 14 A. 279, 44 N:J.Eq. 244, 6 Am.St.Rep. 889. 

Lazear v. Ohio Valley Steel Foundry Co., 63 S.E. 772, 65 W.Va. 105. 

M. P. Moller, Inc., v.. Wilson, (Cal.App.) 57 P.(2d) 1344. 

See in general, notes: 19 Minn.Law Rev. 342; 34 Mich.Law Rev. 426; 83 


U.Pa. Law Rev. 916 (conditional seller of personalty and innocent purchas- 
er of realty). 


Q. 3. A owned a house and lot. He leased the place to B, who 
erected at the rear of the lot a brick garage, large enough for two 
cars. In it he installed a work bench, an electric motor, running a 
lathe, and electric lights. He put in a radiator, and laid pipes 
connecting with the heating plant in the house, and laid down a 
cement walk to the house. A later executed to C a real estate 
mortgage on the place. Later A failed to keep up the interest on 
his mortgage, and C began foreclosure proceedings, as he was en- 
titled to do under his mortgage. B’s lease was almost at an end, 
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and he began to remove the various articles above mentioned. C 
seeks to enjoin him. What judgment? 


A. B may be enjoined from removing the brick garage and the 
cement sidewalk, but may remove the other articles mentioned. 
The additions made by a tenant, for the purpose of making his oc- 
cupancy of the premises more convenient, are known as tenants’ 
fixtures, or trade fixtures. They are removable by the tenant, with- 
in the term of his lease, unless they are so firmly annexed to the 
realty that their removal would greatly damage the realty, or would 
result in the substantial destruction of the things themselves. The 
right of removal by tenants has been liberally permitted, in order 
to encourage the tenant to make full and convenient use of the 
property during his term. For this reason, as well as for the rea- 
son that there is usually no intent on the part of the tenant to 
make permanent annexations to the land, many things are remov- 
able by a tenant which, if annexed by the owner of the premises, 
would become for all purposes a part\of the realty. The radiator, 
pipes, and electric lights, if installed by an owner, would be realty, 
yet are considered trade fixtures and removable by the tenant. The 
work bench, motor, and lathe would probably be considered per- 
sonalty, even though installed by the owner. A’s mortgage to C 
would not give C a right to prevent B from removing his chattels 
and trade fixtures. B’s occupancy of the premises gave notice to 
C of his rights as tenant, including the possibility that B might 
have the right to remove fixtures. Since C’s mortgage is subject 
to B’s term, it is subject to B’s right to remove tenants’ fixtures, 
which is an incident of the term. The cement walk is part of the 
land, since it must have been intended as a permanent annexation, 
and since it could not be removed without destruction. The same 
observations apply, somewhat less strongly, to the brick garage. 
Some cases have gone rather far in permitting the tenant to re- 
move his annexations, if he can do so without injury to the land, 
even though he must destroy most of the value of the fixtures in 
removing them. This view is economically unsound, and most 
courts do not adopt it. 

Belvin vy. Raleigh Paper Co., 31 S.B. 655, 123 N.C. 138, 
Sanders y. Davis, L.R. 15 Q.B.Div. 218. 
See Potter v. Gilbert, 35 A. 597, 177 Pa. 159, 35 L.R.A. 580. 


Williams v. Vanderbilt, 84 N.B. 476, 145 OL 238, 21 L.R.A. 489, 36 Am.St. 
Rep. 486. 


REAL PROPERTY—FUTURE INTERESTS 


By JOSEPH WARREN MADDEN 
Professor of Law, University of Pittsburgh 
and 
W. LEWIS ROBERTS 
Professor of Law, University of Kentucky 


Section 

1. Rights of Entry for Condition Broken, p. 1017. 

2. Remainders and Executory Interests, p. 1020. 

3. Limitations to Classes, p. 1022. 

4. Rule in Shelley’s Case, p. 1023. 

5. Future Interests in Personal Property, p. 1023. 

6. Construction of Limitations—Heirs—Survivors, p. 1024. 
7. Vesting of Legacies, p. 1026. 
8. Gifts on Failure of Issue, p. 1027. 

9. Divesting Contingencies, p. 1028. 

10. Powers, p 1029. 

11. Rule against Perpetuities, p. 1032. 

12. Restraints on Alienation, p. 1039. 


SECTION 1.—RIGHTS OF ENTRY FOR CONDITION 
BROKEN 


Q.1. M made a voluntary conveyance of real estate upon condi- 
tion that the grantee erect a building thereon for the purpose of an 
opera house and maintain it for that purpose, conditioned also that 
no intoxicating liquors should be sold in such building or on the 
real estate so conveyed, with the provision that if the grantee “at 
any time fails to faithfully carry out the foregoing conditions,” 
title should revert to the grantor if living, or in case of his death 

to his heirs, if the grantee did not within six months after notice 
from the grantor or his heirs of such failure, comply with such 
conditions. The grantee allowed the building erected for carrying 
out the purpose of the conveyance, to fall into such a condition 
that it was condemned as unsafe. The heirs of the grantor gave 
notice of the failure to comply with the conditions and six months 
after such notice was given, the trustee in bankruptcy of the 
grantee filed a bill against the heirs and one to whom they had 
given an option to buy the premises, to quiet title. Can he main- 
tain it? 

1017 


1018 REAL PROPERTY § 1 


A. He cannot against the heirs of the grantor but he can against 
the party to whom they gave the option to purchase the premises. 
The provision that the grantee should maintain the building as 
an opera house was a condition the breach of which gave the 
grantor or his heirs a right of entry. Upon breach of the condition 
it was necessary for the one having this right to actually enter and 
put an end to the grantee’s estate. Such a right of entry was not 
assignable under the common law, consequently the person to 
whom the heirs had given an option to purchase had no right or 
claim before entry had been made. Today in many states such a 
right is transferable. Noncompliance of a condition subsequent 
does not of itself put an end to the estate. The grantee has there- 
after a voidable title to which the grantor can put an end by making 
an entry. This is not the case with a right of reverter. When a 
determinable fee comes to an end upon the happening of the con- 
tingency, title reverts to the grantor or his heirs without any 
steps being taken by the grantor or his heirs. The question which 
the court has first to determine in cases like the principal one, 
is whether there is a condition subsequent or a covenant that the 
grantee will carry out the provisions named. Since the courts 
dislike a forfeiture, they have a tendency to find that a covenant 
and not a condition was intended. To preclude their so finding, 
the skillful conveyancer will insert a clause giving the grantor 
a right to enter and repossess the property if the grantee fails to 
comply with the condition. A right of entry for condition broken 
may descend to an heir and in two states, at least, it may be de- 
vised, but under the early law it could be neither conveyed nor 
devised. 

Ralston vy. Hatfield, 143 N.E. 887, 81 Ind.App. 641. 
Taylor v. Cedar Rapids & St. Paul R. Co., 25 Iowa, 371. 
See Druecker v. McLaughlin, 85 N.H. 647, 235 Ill. 367. 
Notes: 9 Minn.Law Rev. 271; 5 Tex.Law Rev. 93. 

See Restatement of the Law of Property, §§ 22A, 66A. 


Ferrier, 24 Cal.Law Rey. 512, Determinable fees and fees upon condition 
subsequent. ; 


Q. 2. L leased Blackacre to E, the lease containing a covenant 
that the lessee would not aSsign the lease without the written con- 
sent of the lessor, and that, for a violation of this covenant, the les- 
sor might re-enter. Upon the request of the lessee, the lessor gave 
his written consent to the assignment of the lease to N, who as- 
sumed, in writing, all of the obligations of the original lease. N 
assigned the lease to O, who took possession. L sued for the pos- 
session of the premises, claiming a forfeiture. What judgment? 
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A. Under the rule in Dumpor’s ¢ase judgment should be for O. 
It was held in that case that where the lease provided that no 
assignment was to be made without the permission of the. lessor 
and the lessor gave permission to make one assignment, no other 
consent was necessary to make further assignments thereafter. 
This finding was based upon the technical reasoning concerning 
the nonapportionability of conditions. The consent to the fre 
assignment waived the necessity of consent for future assignments. 
pee decision has met with criticism in both England and this 
country. In England it is no longer law as it was abolished by 


U stadiate’Z2 .&. 23 Vict. ‘ch. 35, and 23° & «247 Vict. ch.- 38, In this 


country at least one court has repudiated it outright. One author- 
ity has stated that “in America, the case has been recognized 
principally to be distinguished, and it seems unsupported by a 
square decision on the same facts.” There seems to be no good 
reason for the rule. The effects of it may be avoided by inserting 
a clause in the lease to the effect that one consent to an assignment 
shall not waive the required consent for any future assignment. 


Easley Coal Co. v. Brush Creek Coal Co., 112 S.B. 512, 91 W.Va. 291. 
Aste v. Putnam’s Hotel Co., 141 N.E. 666, 247 Mass. 147, 31 A.L.R. 149. 
See Kew v. Trainor, 37 N.E. 223, 150 Ill. 150. 

9 Minn.Law Rev. 60. 


Q. 3. L leased Blackacre to E for ten years, for the purpose of 
testing the land for oil and gas, and the production of these min- 
erals, if found. E covenanted that he would commence drilling 
within nine months of the date of the lease, and prosecute such 
drilling with diligence, or would pay $2 per month until such time 
as he should commence drilling, and that a failure to do either 
should work an absolute forfeiture of the lease. E neither drilled 
nor paid the stipulated sum, and at the end of a year L declared 
the lease forfeited and excluded E from the land. E tendered the 
sum due under the option to pay, and sued in equity for relief 
against the forfeiture. What judgment? 


A. Judgment for E. Equity has developed a jurisdiction to re- 
lieve against a forfeiture of an estate, where the default consists in 
the nonpayment of money, on the theory that the default can usual- 
ly be recompensed by the payment of the sum due, with interest. 
This doctrine has been applied to the failure to pay rent, taxes, and 
assessments. Where the default consists in the failure to make re- 
pairs, or in assigning or subletting without consent, equity will usu- 
ally not relieve, since to do so would violate the express stipulation 
in the lease or conveyance, and the substituted arrangement might 


1020 REAL PROPERTY §1 


not be equivalent. Since, in the case under discussion, the lessee 
had the option of drilling or paying, payment is all that the lessor 
could have demanded, and a delayed payment, with interest, would 
wholly recompense him. ; 


Monarch Gas Co. v. Roy, 95 S.E. 789, 81 W.Va. 723. 
Sunday Lake Mining Co. v. Wakefield, 89 N.W. 136, 72 Wis. 204. 
Hukill v. Guffey, 16 S.H. 544, 87 W.Va. 425. 


SECTION 2.—_REMAINDERS AND EXECUTORY 
INTERESTS 


Q. 4. T devised Whiteacre to P and his heirs, the will containing 
the following provision: “But if the said P shall die without issue, 
then the property shall pass to X or his descendants then living.” 
P survived T and died, leaving no issue, but leaving a collateral 
relative, H, as his heir at law. X survived P. Is he entitled to 
Whiteacre? 


A. Yes; the gift over to X is an executory devise, and is valid, 
though it is limited upon a fee. No remainder could be created, to 
take effect after a fee, according to the rules of common-law estates, 
nor could a fee be cut short upon a contingency, and the land be 
given over to another person. But the practice of making convey- 
ances to uses developed a new set of equitable future interests, 
which were not restricted by the rules of feudal conveyancing. 
When the Statute of Uses converted these equitable estates into 
the corresponding legal estates, and the Statute of Wills made pos- 
sible the creation of legal estates directly by will, these -new legal 
interests, known as springing and shifting uses and executory de- 
vises, were still held legal. They were also held to be indestructible 
by anything that might be done by the holders of preceding estates. 
The only important limitation upon them was that they should not 
arise at too remote a period, and thus violate the rule against per- 
petuities. The courts of Illinois have held that a fee cannot be 
limited upon a fee by deed, but that view would seem to be errone- 
ous, when applied to deeds taking effect under the Statute of Uses. 
Even in Illinois however, it is plain that an executory devise, such 
as appears in the case under discussion, would be valid. 

Glover v. Condell, 45 N.E. 173, 163 Dll. 566, 35 L.R.A. 360. 
Smith y. Kimbell, 38 N.E. 1029, 153 Ill. 368. 


See Palmer vy. Cook, 42 N.B. 796, 159 Ill. 300, 50 Am.St.Rep. 165. 
See Restatement of the Law of Property, §§ 22 and 23. 


Q. 5. T devised Greenacre to his daughter Mary for her life, with 
a provision that, upon the death of his said daughter, the land 
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should go to her children, if she should leave any her surviving, 
and, if she left none, then to the children of her brothers and sisters. 
Mary died without children. Two of her brothers survived her, 
but had no children at the time of her death. Children were born 
to them later, and those children claimed the property. Mary’s 
brothers also claimed the property, as the heirs of T. Who are 
entitled ? 


A. The remainder to Mary’s children, or, in the alternative, to the 
children of Mary’s brothers and sisters, was “a contingent remain- 
der with a double aspect.’’ According to the rules of the common 
law, a contingent remainder must take effect, if at all, immediately 
upon the termination of the preceding particular estate, since it 
could not exist without a particular estate of freehold to support 
it. This rule was established for estates created inter vivos, because 
of the necessity of having a freeholder in possession with an estate 
of sufficient duration, so that he would fulfill the feudal obligations. 
When devises of land were made legal. by the Statute of Wills of 
Henry VIII, the courts might have taken the view that, since the © 
rules of feudal tenure were losing much of their importance, the 
doctrine of the destructibility of contingent remainders should not 
be applied to estates created by this new method. However, with 
regard to remainders created by will, or by conveyances taking ef- 
fect under the Statutes of Uses, the old rule was made applicable. 
In many of our states the doctrine has been modified by statute, so 
that the intent of the testator may be carried out, and the children 
of Mary’s brothers, when they were born, may become entitled to 
the property. In the meantime, of course, the heirs of T would be 
entitled. - 


Bond v. Moore, 86 N.E. 386, 236 Ill. 576, 19 L.R.A.(N.S.) 540. 
Madison v. Larmon, 48 N.H. 556, 170 Ill. 65, 62 Am.St.Rep. 356, 
See Hayward v. Spalding, 71 A. 219, 75 N.H. 92. 

Note, 29 Ill.Law Rev. 2381. 

See Restatement of the Law of Property, § 29. 


Q.6. D, by a deed of bargain and sale, conveyed Blackacre “to 
my son John for his life, and if my daughter Grace survive my said 
son John, she shall have the land for her life, and at her death it 
shall go to my other children in equal shares.” John committed 
acts of waste upon the land, and Grace sought to enforce a for- 
feiture of his estate for such acts, and to obtain possession of the 
land for herself. Had she such a right? 


A. Yes; Grace’s remainder was vested. In spite of the condi- 
tional manner in which it is stated, rules of construction in favor of 
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vesting have caused the courts to treat such remainders as vested. 
It might be argued that any life estate following another life estate 
is in fact contingent upon the second life tenant’s outliving the 
first. However, it stands ready throughout its continuance to take 
effect in possession, whenever and however the preceding estate 
terminates, and this satisfies the usual definition of a vested re- 
mainder. The word “if,” as used in the will, has been construed as 
merely indicating when the second life estate is to commence. 

Wiggin v. Perkins, 5 A. 904, 64 N.H. 36. 

Doe ex dem. Poor v. Considine, 6 Wall.(73 U.S.) 458, 18 L.Ed. 869. 


Bowler vy. Bowler, 52 N.H. 437, 176 Ill. 541. 
Notes: 22 Cal.Law Rev. 704; 1 Ill.Law Rev. 184. 


SECTION 3.—LIMITATIONS TO CLASSES 


Q.7. W executed a deed of bargain and sale, which purported to 
convey Whiteacre to “my daughter Sarah and all of her children, 
born and to be born, they all to take as tenants in common.” Sarah 
had two children at the time the deed was delivered to her. Three 
others were born to her later. What were the rights of Sarah and 
her children? 


A. The children born to Sarah after the delivery of the deed are 
entitled to an equal share. At first the land passed to Sarah and 
her children then living, but they took as a class, which, by the ex- 
press intent of the grantor, was intended to open and let in after- 
born members of the class. There is no rule of law to prevent the 
intent of the grantor from being-carried out, in the case of such a 
conveyance, by deed of bargain and sale. No shifting of the fee 
could be provided in a conveyance made.by feoffment, but such a 
shift could be accomplished by a conveyance operating under the 
Statute of Uses, or by will. If none of the persons mentioned as 
grantees in the deed had been in existence at the time the deed was 
executed, some difficulty would arise as to how the deed could be 
effective, since there would be no one with whom the bargain and 
sale could have been made. But if one of the bargainees was in ex- 
istence, the title could pass to that one, subject to a partial shift to 
the others as they came into being. At least one court has taken a 
contrary view, holding that the deed must be presently effective as 
to all, but that view would seem to be erroneous, 


Mellichamp vy. Mellichamp, 5 S.H. 3338, 28 S.C. 125. 

Cook y. Cook, 2 Vern. 545. 

See Miller v. McAlister, 64 N.E. 254, 197 Ill. 72. 

See Warren, ‘“‘Devises to Children,” 35 Yale Law Jr. 783. 
Note, 19 Minn.Law Rev. 348. 
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SECTION 4.—RULE IN SHELLEY’S CASE 


Q. 8. T devised Blackacre to “my son John for life, with remain- 
der to John’s wife Mary for life, with remainder, after the death of 
Mary, to the person or persons who, at the death of John, shall be 
his heir or heirs at law.” After T’s death John and Mary joined in 
conveying Blackacre to the defendant, by a deed purporting to con- 
vey a fee-simple title. John predeceased Mary, leaving the plain- 
tiff as his sole heir at law. After Mary’s death, the plaintiff sues in 
ejectment to recover the possession of Blackacre. What judg- 
ment? 


A. Judgment for plaintiff. The rule in Shelley’s Case does not 
apply, since the remainder was not given to the heir of the life ten- 
ant, but “to such person as should be his heir.” In such cases the 
courts hold that such person constitutes a new stock of title, and 
that he takes a remainder. The rule in SheNey’s Case probably 
originated as an attempt to preserve, as far as possible, the interest 
of the heir of the life tenant, at a time when contingent remainders 
generally were not recognized as valid. The courts have held the 
rule to be a rule of law, rather than a rule for determining intent, 
and have applied it in violation of the plain intent of the grantor or 
testator. 

The fact that an intermediate life estate in the wife of John was 
created would not keep the rule from applying, if there were a re- 
mainder to the heirs of John. But the rule has no particular use- 
fulness at the present time, and the American courts have held that 
it does not apply to a case where the words can be interpreted as a 
description of a particular person, rather than of an indefinite line 
of succession from the first taker. In fact, the rule in Shelley’s 
Case has been abrogated either by statute or judicial decision in 
most of the states in this country. 


Peer v. Hennion, 76 A. 1084, 77 N.J.Law, 693, 29 L.R.A.(N.S.) 945. 
Farnhart v. Earnhart, 26 N.E. 895, 127 Ind. 397, 22 Am.St.Rep. 652, 

See Cook y. Councilman, 72 A. 404, 109 Md. 622 

Robinson vy. Le Grand, 65 Ala. 111. 

Notes: 26 Il.Law Rev. 342; 30 Ill.Law Rev. 97; 33 Mich.Law Rey. 1112. 
See Restatement of the Law of Property, §§ 34, 35. 


SECTION 5.—FUTURE INTERESTS IN PERSONAL 
PROPERTY 


Q.9. A mother bequeathed a necklace to her daughter for life 
with remainder to her son if the daughter died childless. At the 
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daughter’s death the necklace was found to be in a damaged condi- 
tion and some of the jewels missing. The son brought an action 
to recover compensation out of the daughter’s estate. The claim 
was resisted on the ground that the action being based upon a tort 
died with the person. Should the son be allowed to recover? 


A. The English court allowed the plaintiff to recover on the the- 
ory that the action was not for a tort, but for the breach of duty of 
a trustée or fiduciary. Originally the common law did not recog- 
nize any future estates or interests in personal property. It was 
said that if the chattel vested in the first taker for an instant, it 
vested for ever. This was probably due to the fact that there was 
no form of action whereby the second taker could recover the prop- 
erty upon the termination of the first interest. The courts did, 
however, come to recognize future interests in personal property. 
Three theories have beén advanced to sustain them: (1) The first 
taker has only a use of the chattel and the second taker has a legal 
interest, a vested remainder, as it were; (2) the first taker may be 
conceived of as taking a legal interest subject to an executory limi- 
tation over to the second taker upon the death of the first taker; 
and (3) the first taker is deemed to have the legal interest which 
he holds in trust for himself for life and then in remainder for the 
second taker. In the instant case the court relied upon the last of 
these theories. At the present time, future interests may be as 
freely created in chattels as in land, and by any method of convey- 
ance which is sufficient to pass the title to chattels. There was 
really no need of a doctrine of future interests in chattels in the 
first place. The same results might have been reached through the 
use of trusts. The draftsman today is apt to get his client into all 
sort of difficulty if he relies upon the doctrine of future interests 
in chattels in drawing a will. He should rely upon the principles 
of trusts to accomplish his purpose. 

In re Swan, [1915] 1 Ch. 829. 

Brummet v. Barber, 2 Hill (S8.C.) 543. 

Cresap v. Cresap, 12 8.E. 527, 34 W.Va. 310. 

Behrens v. Baumann, 66 S.E. 5, 66 W.Va. 56, 27 L.R.A.(N.S.) 1092. 

Notes: 28 Harv.Law Rev. 822; 18 Minn.Law Rev. 232. 

See Simes, “‘Future Interests in Chattels Personal,’ 39 Yale Law Jr. 771; 


Bordwell, 1 Mo.Law Rev. 119 (19386). 
See Restatement of the Law of Property, §§ 204, 242-252, 257. 


SECTION 6.—CONSTRUCTION OF LIMITATIONS—HEIRS 
—SURVIVORS 


Q. 10. M devised Whiteacre to her husband, G, for his life, then 
to C, the only son of M and G, for his life, “then to the heirs at law 
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of G.” M died, then G died, leaving C as his sole heir. C came of 
age, and entered into a contract to sell Whiteacre to X. After an 
examination of M’s will, X refuses to accept C’s conveyance, on the 
ground that C cannot pass a good title. C sues X, asking for spe- 
cific performance of the contract. 


A. C should win. He can pass a perfect title in fee simple to X, 

as his life estate is merged in the remainder. X’s objection is ap- 
parently based upon the supposition that the words “heirs at law 
of G” might be construed to mean those who would be G’s heirs 
-at law, if he should die at the time of the death of C. The words 
“heirs at law” can, technically and accurately, mean only one thing, 
viz. the persons who at the time of the death of the person whose 
heirs are mentioned, answer that description. In some exceptional 
cases, a different construction has been given, as, for example when 
a testator gives a life estate to the person who, at the time of the 
making of the will and at the testator’s death, is the testator’s sole 
heir at law and gives a remainder “to my heirs at law.” In such a 
case the facts indicate an intent to depart from the primary mean- 
ing of the words. But where the ultimate gift is to the heirs at law 
of a person other than the testator, and who is intended to survive 
the testator, the testator could not have had any person in mind 
who would certainly answer the description; hence there is no in- 
dication of an intent to depart from the primary meaning of the 
words. G might have remarried and had other children, or C might 
have predeceased G. In either case C would not have been the 
sole heir; hence there was no complete incongruity between the 
gifts of the life estate to C and the remainder to the heirs of G. 

Carpenter y. Hubbard, 105 N.H. 688, 263 Tl. 571. 

Burton v. Gagnon, 54 N.B. 279, 180 Ill. 345. 

See Welch vy. Brimmer, 47 N.H. 699, 169 Mass. 204. 


Bond v. Moore, 86 N.E. 386, 236 Ill. 576, 19 L.R.A.(N.S.) 540. 
Notes: 18 Mich.Law Rev. 565; 21 Mich.Law Rev. 612; 45 Harv.Law Rev. 


1121. 


Q. 11. T devised all of his property, real and personal, to his chil- 
dren, John, Henry, and Mary, “in equal shares for their lives with 
remainder as to the share of each upon his death, to his children in 
fee, and if either of the three should die without children, his share 
to go to the survivors for life, with remainder to their children in 
the same manner as the original shares, but, if all of the three chil- 
dren should die without children, then, upon the death of the last 
survivor, all of said property shall pass to the persons who would 
have been the heirs at law” of the testator if he had died at that 
moment. After the death of T, John died first, leaving a child. 

Ba.PRos.LAw (2D Ep.) —65 
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Henry died next, without children. Mary then died, leaving a 
child. To what shares of the estate are the children of John and 
Mary entitled? / 


A. The question raised by this case is whether the word “surviv- 
ors” in this case should have its natural meaning, or should be con- 
strued as “others,” in order to carry out the intent shown by its 
context in the will. Primarily, of course, the word “survivor” 
means one who outlives another. However, where the testator has 
carefully attempted to provide for every possible contingency and 
has included a gift over upon the death of all the life tenants with- 
out children, if the word “survivor” is given its natural meaning, a 
gap is left in the testator’s provision, if it should happen that the 
last of the life tenants to die should leave no children. His share 
would pass by intestacy, which seems incongruous when compared 
to the other careful provisions of the will. The courts have, there- 
fore, interpreted the word “survivor” to mean “other” in such cases 
allowing the children of the life tenant who dies first to take as re- 
maindermen a part of the share of the one who dies later, without 
children. This rounds out the testator’s attempt to provide against 
intestacy in every contingency. 

Balch v. Pickering, 28 N.E. 298, 154 Mass. 363, 14 L.R.A. 125, 
Fox’s Estate, 70 A. 954, 222 Pa. 108. 


See In re Cary’s Estate, 69 A. 736, 81 Vt. 112, ; 
Notes: 11 Boston U.Law Rey. 302; 44 Harv.Law Rev. 1000. 


SECTION 7.—VESTING OF LEGACIES 


Q. 12. W, upon her death, devised her residuary estate, consist- 
ing of personalty, to trustees “upon trust to pay the income there- 
of, or such part as the trustees may deem expedient, toward the ed- 
ucation and maintenance of my four children until they reach 21, 
and when each reaches 21, the trustees shall pay him an equal share 
and the trustees shall have the further power to pay not more than 
one-half of the presumptive share of any of the children to him or 
her, upon his or her marriage, notwithstanding minority.” John, 
the eldest of the children, married at the age of 20, but the trustees 
had advised against the marriage and refused to pay to him any 
part of the estate. . He died under 21, leaving his wife entitled to all 
his personalty under the statute of distribution of the jurisdiction. 
Is John’s wife entitled to one-fourth of the estate, or are the other 
three children, all of whom reached the age of 21, entitled to all 


of it? 
Bat.PRos.Law (2p Ep.) 
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A. The three surviving children of W are entitled to all of the es- 
tate. John had no vested legacy. The only gift to John ‘was in the 
direction to pay him an equal share at 21, and such a gift is held to 
be contingent upon his reaching that age. If, however, the income 
in the meantime is given to the legatee, that is regarded as an in- 
dication that he is to be entitled to the legacy immediately, taking 
the benefit of it, and only its payment to him is postponed. But 
here the income is to be used for the whole class of children, and 
no one of them would have a share of it which would correspond 
to the share of the principal which he would receive upon reaching 
21. The probabilities are that the trustees would make an unequal 
division of the income, according to the ages and educational re- 
quirements for the time being of the children. Therefore the pay- 
ment of the income in this case furnishes no argument for vesting 
and John’s wife would take nothing. The other three children, now 
constituting the whole class, would take the whole estate. 


Andrews v. Lincoln, 50 A. 898, 95 Me. 541, 56 L.R.A. 108. 

Anderson v. Menefee (Tex.Civ.App.) 174 S.W. 904. 

See Strode y. McCormick, 41 N.E. 109, 158 Ill. 142. 

In re Kountz’s Estate, 62 A. 1103, 213 Pa. 390, 3 L.R.A.(N.S.) 639, 5 Ann. 
Cas. 427. 

Notes: 8 Iowa Law Bull. 111; 29 Mich.Law Rev. 954. 

See Gluck, “Divide-and-Pay-Over Rule in New York,” 24 Columb.Law 
Rey. 8. 2 


SECTION 8.—GIFTS ON FAILURE OF ISSUE 


Q. 13. A testator devised land to A and her heirs, but if she die 
without leaving lawful issue, over to the surviving sons of his 
nephew, in equal shares, the children of any deceased son to take 
by right of representation. An action was brought to have the 
will construed. What meaning should be given the words “with- 
out leaving lawful issue?” 


A. At common law these words “die without issue” were con- 
strued in the case of wills to mean an indefinite failure of issue, that 
is whenever A’s line ran out, possibly at some remote period in the 
future. The gift created an estate tail in A. This construction was 
given such a gift prior to the passage of the Statute of Uses, for 
otherwise; the gift over would be void as an attempt to create a 
remainder after a fee. The Wills Act, however, attempted to 
change this in England and provided that such a phrase should be 
construed to mean a failure of issue at the time of the death of the 
first taker unless a clear intent to the contrary is expressed in the 
will. In this country there has been a tendency to get away from 
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this common law construction and we find statutes in many states 
to the effect that “dying without issue” or “die without heirs of 
the body” and the like, shall be construed to mean a definite fail- 
ure of issue. Of course, unless the gift over will vests within the 
time required by the Rule against Perpetuities, it will be void. 
Many courts have reached the result that such a gift over is to 
take effect only upon a failure of issue at the death of the first tak- 
er, without the aid of a statute. Probably a majority of jurisdic- 
tions would hold today that the sons of the nephews in the instant 
case would take only in case A died without issue at the time of 
her death. 


McCarthy v. Walsh, 122 A. 406, 123 Me. 157. 

In re Thomas, [1921] 1 Ch. 306. 

Smith v. Kimbell, 38 N.B. 1029, 153 Il. 368. 

Daniel vy. Thomson, 14 B.Mon. (Ky. ) 662. 

Notes: 35 Harv.Law Rev. 478; 37 Harv.Law Rey. 512; 15 Iowa Tar Rey. 
361. 

See Warren, “Gifts Over on Death Without Issue,” 39 Yale Law J. 332. 


SECTION 9.—DIVESTING CONTINGENCIES 


Q. 14. T bequeathed the income from a fund, which was placed 
in the hands of trustees, to his two grandchildren, A and B, until 
they became of age, at which time they were to be paid the princi- 
pal, and, if one of them died before majority, the other was to re- 
ceive the whole, and, if both died before majority, their father, F, 
was to receive the principal, if he should be then living. A, F, and 
B died in the order named, both A and B being still under age. 
Who is entitled to the fund? 


A. The next of kin of B. Upon A’s death his interest in the 
principal passed to B, and it was never divested out of him; hence 
his next of kin are entitled. The divesting contingency was not 
only the death of the survivor of A and B, under age, but such 
death while F was alive. There has been a considerable diversity 
of opinion as to whether the validity and effectiveness of the gift 
over is a part of the divesting contingency, or whether the first es- 
tate may be treated as divested, even though the substitutional gift 
never takes effect. The question, of course, is one of intent, since 
the testator might lawfully make either provision, if his language 
made clear his intent. Where the language is not plain, however, 
as in the principal case, the question is whether the testator intend- 
ed to take the property from B only in order to give it to F, or in- 
tended to take it from B because of his death under age, and, hav- 
ing taken it from him, intended that F should have it, if he be then 
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living. If the testator’s intent was the latter, the next of kin of the 
testator would take the estate, unless it was covered by a residuary 
clause in the will. In cases where the gift over failed because it 
was illegal, the courts have held that the former estate was divest- 
ed, because the exact physical event upon which the divesting de- 
pended has happened, while in our case the survival of F to take 
the estate may reasonably be considered as a part of the physical 
event upon which divesting depended. 

Dusenberry v. Johnson, 45 A. 103, 59 N.J.Eq. 336, 

See Brown v. Brown, 93 N.B. 357, 247 Ill. 528. 

Drummond vy. Drummond, 26 N.J.Hq. 234. 


Note, 30 Harv.Law Rev. 372. 
See Restatement of the Law of Property, § 272, 


SECTION 10.—POWERS 


Q.15. T bequeathed personal property to his wife for life with 
the provision that “at her death she shall dispose of the same by 
will to such of my brother’s four sons as she thinks the most de- 
serving.” The wife died shortly after the testator without having 
made a will. The personal representative to T and the four neph- 
ews claimed the property. To whom should it be SHces 


A. To the four nephews equally. Powers are said to be either 
general or special.. When the donee of a power has the right to 
give the property to anyone she may wish, it is said to be a gen- 
eral power whether exercisable by deed or by will and in default 
of appointment the property passes to the personal representatives 
or heirs of the donor. Where the power of appointment is limited 
to the members of a certain class, it is said to be special. The pow- 
er in the principal case falls within the latter class. Where the 
class is definite, courts have said that such a power is a power in 
trust, and upon a failure to exercise the power by the donee, the 
court will divide the property among the members of the named 
class. There are two theories advanced for this disposition of the 
property. Perhaps the more generally accepted is that the power 
is held in trust and that since equity will not allow a trust to fail 
for want of a trustee, it will execute the power upon the death of 
the trustee, by making an equal distribution among the named ben- 
eficiaries. The second explanation is that a gift to all the members 
of the class is to be implied from the donor’s gift upon the failure 
of the donee to exercise the power. The implied gift over upon 
the failure of the donee to appoint is a legal doctrine. As a practi- 
cal matter it-seems to make no difference which theory is accepted. 
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The Tennessee court, however, did say in a case where the gift was 
to one of four nephews of the testator and the donee of the special 
power failed to appoint, that it could not give to all under the trust 
theory and it therefore rested its decision on an implied gilt to all 
the nephews on default of appointment. 

Bridgewater v. Turner, 29 8.W.(2d) 659, 161 Tenn. 111, 

Blackburne y. Brown (D.C.) 35 F.(2d) 963. 

McGaughey’s Adm’r y. Henry, 15 B.Mon.(Ky.) 383. 

Rogers v. Rogers, 2 Head (Tenn.) 660. 

See Gray, “Powers in Trust and Gifts Implied in Default of Appointment,” 


25 Harv.Law Rev. 1; Simes, “Powers in Trust and the Termination of 
Powers by the Donee,”’ 37 Yale Law J. 63, 211. 


s 


Q. 16. T by will gave Blackacre and fifty shares of United States 
Steel Preferred stock to A for life with power to bequeath the stock 
to such of her children as she should see fit and upon default of ap- 
pointment to her children equally; and with power to appoint 
Blackacre to any person A might wish. A died leaving a will ap- 
pointing the stock to her only child B and not having made an ap- 
pointment in regard to Blackacre. The tax commissioner claims 
that taxes are payable on the stock under a statute exacting a tax 
upon property passing under a power of appointment; and the 
creditors of A claim that Blackacre should be applied to the pay- 
ment of A’s debts. Is either claim valid? 


A. The courts early accepted the theory that the appointee un- 
der a power took under the donor and not under the donee of the 
power. There'is also the well established doctrine that where a 
will gives a person what the law would have given him had there 
been no will, he will be deemed to have taken by operation of law 
and not under the will. Applying these two principles to the in- 
stant case, the child of A should be held to have taken under T’s 
will and not under the power of appointment and therefore not sub- 
ject to the tax in question. Where the taxing statute was passed 
in the interim between the probating of T’s will and that of A’s, 
it was held that the tax could not be levied on these facts in a New 
York case. The Massachusetts court holds to the contrary and as- 
sesses a tax in such cases. 

In regard to the creditors’ claim, it has been generally held that 
where one has a general power and exercises that power the prop- 
erty passing under the power may be seized. by the creditors of the 
donee to satisfy their claims. However, where the donee in such 
a case does not exercise his power to appoint, the property does not 
become assets of his estate and therefore subject to the payment of 
his debts. In the principal case, therefore, the creditors’ claim is 
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not valid. In a few states property passing under a general power 
of appointment is never subjected to the payment of the debts of 
the donee. ™ 
In re Lansing’s Estate, 74 N.B. 882, 182 N.Y. 238. 
Burnet v. Brooks, 53 S.Ct. 457, 288 U.S. 378, 77 L.Bid. 844, 86 A.L.R. 747. 
Minot v. Treasurer & Receiver General, 93 N.E. 973, 207 Mass. 588, 33 L. 
R.A.(N.S.) 236. 
Rhode Island Hospital Trust Co. v. Anthony, 142 A. 531, 49 R.I. 339, 59 A. 
L.R. 1501. 
Notes: 47 Hary.Law Rev. 307; 77 U. of Pa.Law Rev. 422; 27 Mich.Law Rev. 
231; 38 Yale Law Jr. 395. 


Q. 17. W devised all her estate real and personal, to her daughter, 
D, with the power to dispose of the same, at D’s death, by will, to 
any relative or other person or persons she might choose. D sur- 
vived W and died leaving a will in which she gave some specific 
legacies to various persons, and “all the residue of my estate, real 
and personal, to my husband H.” D’s individual estate was so 
small that, if the specific legacies were paid, only a very smal! 
amount of personal property and a city lot of small value would 
have passed to the husband by the residuary clause. H claims that 
D had exercised the power given her by her mother’s will, in his 
favor. The relatives of W claim the property as intestate property 
of W. Which claim is correct? 


A. The power was not exercised by D, and therefore the property 
descends as intestate property of W. While it may be supposed 
that D probably intended to exercise the power in favor of her hus- 
band, yet she did not use language which, even taken in connection 
with the surrounding circumstances, necessarily showed that in- 
tent. If she had referred to property “over which she had a power 
of disposal,” that would have been sufficient as an exercise. If she 
had made specific reference in her will to some of the property sub- 
ject to the power, that would have left no doubt of her intent. But 
her will can be given complete effect, and no part of it will be com- 
pletely nugatory, if the property subject to the power is left outside 
its scope. In many jurisdictions there are statutes which give to 
such language as D used the effect of an exercise of a general pow- 
er. In such a jurisdiction, H’s contention would, of course, be cor- 
rect. 


Harvard College v. Balch, 49 N.B. 548, 171 Ill. 275. 

Mason v. Wheeler, 31 A. 426, 19 R.I. 21, 61 Am.St.Rep. 734. : 
Maryland Mat. Ben. Soc. y. Clendinen, 44 Md. 429, 431, 22 Am.Rep. 52. 
See Stone v. Forbes, 75 N.E. 141, 189 Mass. 163. 


Q. 18. A having a life estate in Blackacre with power to appoint 
by will to such members of a certain class as he might wish, ap- 
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pointed to B, a member of the class, upon condition that he pay all 
of A’s debts and pay six hundred dollars annually to A’s widow as 
long as she should live. B conveyed Blackacre for value to C. Did 
C geta good title? ; 


A, Where one having a special power of appointment, exercises 
the power in such a way as to benefit himself, a third person, or his 
estate, the appointment is said by the courts to be void as a fraud 
upon the donor. It would seem rather that it is voidable rather 
than void and if the appointee passes title to a bonafide purchaser 
before it is avoided that the bonafide purchaser would get good ti- 
tle. In the instant case, C would not be a bonafide purchaser as 
the will being on record would give C constructive notice of the 
fraudulent appointment. In the case of a general power the donte 
is entitled to a wide discretion in the exercise thereof, but in the 
case of a special power, he is held strictly to the terms of the in- 
strument creating it. The rules governing a trustee are applied 
and he is not allowed to derive personal gain from his appointment. 
However, where the donee covenants with one of the objects of 
the power that he will exercise the power in his favor, the courts 
hold an appointment in pursuance of the covenant is not invalid as 
a fraud on the power. : 

Portland vy. Topham, [1864] 11 H. of L.Cases, 32, 
Cloutte v. Storey, [1911] 1 Ch. 18. 
Coffin v. Cooper, 2 Drew. & S., Ch. 365. 


Chenoweth y. Bullitt, 6 S.W.(2d) 1061, 224 Ky. 698. 
Note, 42 Harv.Law Rey. 419. 


SECTION 11—RULE AGAINST PERPETUITIES 


Q. 19. A/fund was left in trust to pay the income to the testator’s 
daughter for life, and at her death the testator directed “that the 
whole of her share be divided among her children * * * upon 
the youngest of her said children arriving at the age of thirty 
years.” Until the time for distribution the trustees were author- 
ized to use the income for the support of the children. The testa- 
tor was survived by his daughter and her three children, who were 
all living at the time suit was brought. Was the limitation to the 
children good? 


A. As the gift was evidently intended to include any children 
that might be born to the daughter after the death of the testator 
and would not vest in such children until the youngest reached the 
age of thirty, the gift would be invalid under the Rule against Per- 
petuities. This Rule requires that any future estate to be valid 
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must vest within lives in being, twenty-one years and the period 
of gestation. The Rule was first announced in the Duke of Nor- 
folk’s Case and was deemed necessary as the court in an earlier de- 
cision had held that executory devises could not be destroyed by 
holders of the prior estates. The court first fixed the limit to lives 
in being but gradually extended the time to the present limitation. 
Some states have limited the period to two lives in being, twenty- 
one years and the period of gestation. At common law the number 
of lives that might be taken was unlimited. In a recently decided 
case the limitation was for twenty years after the death of the sur 
vivor of all the descendants of Queen Victoria alive at the testator’: 
death, was upheld. Another recent case has decided that the lives 
of animals cannot be taken as the measure as they are not “lives 
in being” within the meaning of the Rule. The Rule as it was 
originally developed in the English courts was a double-headed 
affair. It forbade both restraining alienation beyond the designat- 
ed period and the vesting of estates after that period. Owing to 
the influence of Professor Gray, it has come to be in this country a 
rule against remote vesting of estates. Owing to an erroneous ex- 
pression of Chancellor Kent, the Rule became embodied in statu- 
tory form in New York in the phraseology of a rule against re-| 
straint on alienation and the New York statute has been copied in 
several states. Courts in these states, however, have for the most > 
part regarded these statutes as declaratory of the common law rule. 

Blackhurst v. Johnson (C.C.A.) 72 F.(2d) 644. 

In re Villiar, [1929] 1 Ch. 248. 

ees v. First National Bank & Trust Co. in Orlando, 156 So. 101, 115 Fla. 

hatter or metaraer Kelly, [1932] Ir-R. 255. 

Notes: 28 Columb.Law Rey. 1106; 46 Harv.Law Rev. 1086. 


See Legislation, 46 Harv.Law Rev. 701; Roberts, “Kentucky’s Statute against 
Perpetuities,” 16 Ky.Law Jr. 97. 


Q. 20. T devised “the residue of his estate, real and personal, to 
X upon trust to pay all of my debts, and after said debts are paid, 
so much of said residue as may remain shall be given to C abso- 
lutely. The next of kin of T claim that the gift to C is void, as in 
violation of the rule against perpetuities. Is their position correct? 


A. No; the interest of C vested immediately upon the death of 
T. It is well settled, of course, that the interest given,-in order to 
be good, must vest, if at all, within the period of the rule, and will 
violate the rule if it may possibly not vest until too remote a peri- 
od, even though there is a great likelihood that the contingency 
upon which vesting depends will, in fact, happen within the period 
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of the rule. Instances of the application of this principle are the 
case giving property to persons living “when my gravel pits are 
worked out,” and cases where the debts are to be paid and the 
property sold and the proceeds divided among the testator’s issue 
“then living.” This principle has been adhered to by the courts 
strictly and almost universally. But in the case under discussion 
the person to whom the property is given is ascertained, and the 
devise would be treated as an immediate devise of the beneficial 
interest, subject to or charged with the payment of the debts. Such 
an interest is well known to the law. The policy of the rule against 
perpetuities is not violated, and the devise is saved by this con- 
struction. 


Morgan y. Morgan, 40 A. 736, 20 R.I. 600. 

Hawkins vy. Bohling, 48 N.H. 94, 168 Ill. 214. 

Bates vy Spooner, 54 A. 305, 75 Conn. 501. 

See Belfield vy. Booth, 27 A. 585, 63 Conn. 299. 

Siedler y. Syms, 38 A. 424, 56 N.J.Eq. 275. 

Johnson v. Preston, 80 N.E. 1001, 226 Ill. 447, 10 L.R.A.(N.S.) 564. 


Q.21..A granted Blackacre to B by a deed containing this lan- 
guage’ “The grantor herein and hereby reserves to himself and 
his heirs the right to repurchase the land herein conveyed, at any 
time within ninety-nine years from the date of this conveyance.” 
The deed contained a further provision for the determination by 
appraisal of the purchase price, in case the grantor should exercise 
the right to repurchase. Three years after the conveyance A 
sought to exercise the right to repurchase Blackacre; but B re- 
fused to reconvey, claiming that the reservation in the deed from 
A to B was void as in violation of the rule against perpetuities. Is 
A entitled to specific performance of the agreement? 


A. No; the reservation is not specifically enforceable. It is an 
attempt to create in A an interest, contingent upon his determina- 
tion to exercise it, which will spring up at any time within 99 
years. The agreement, being for a conveyance of an interest in 
land, is of a kind which, if valid, is specifically enforceable in equi- 
ty, and therefore creates an interest in the land. Such an interest 
must, unless it is a present vested interest, be held to violate the 
rule against perpetuities. It clearly is not vested, and exists only 
as a present right to a future interest upon a contingency, which 
is equally true of springing and shifting legal interests. It is just 
as possible to have a vested equitable interest as a vested legal in- 
terest, and the fact that the legal title may not be called for until 
a time beyond the period of the rule would not make the equitable 
interest void. But in our case even the equitable interest depends 
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on a contingency which may not happen until too remote a time. 
The courts have held that an option to call fora renewal of a lease 
at a remote period is valid, really treating that case as an excep- 
tion to the rule. Some American courts have extended the excep- 
tion to an option to purchase the fee, contained in a lease. There 
is a conflict of authority as to whether the option under discussion 
in Our case is enforceable at law in an action for damages. In juris- 
dictions having the statutory rule like that of New York that the 
power of alienation shail not be suspended beyond lives in being, 
twenty-one years and nine months, a different result is reached in 
the case of options. While they hold that remote vesting applies 
only to remainders, they regard options not within the prohibition 
since there are persons in being at all times who can convey a fee 
clear of the restriction. In these states a different result would be 
reached in the instant case from that reached in a majority of 
American jurisdictions. 


Starcher Bros. v. Duty, 56 S.B. 524, 61 W.Va. 373, 9 L.R.A.(N.S.) 913, 128 
Am.St.Rep. 990. 

Eastman Marble Co. v. Vermont Marble Co., 128 N.B. 177, 236 Mass. 188. 

Coley v. Hord, 62 S.W.(2d) 792, 250 Ky. 250. 

Windiate v. Lorman, 211 N.W. 62, 236 Mich. 531. 

Notes: 29 Ill.Law Rev. 112; 26 Mich.Law Rev. 112; 40 Harv.Law Rev. 913; 

- 41 Harv.Law Rev. 406. 

ee “Leases and the Rule Against Perpetuities,” 27 Yale Law Jr. 878. 
883-885. i 


Q. 22. T devised lands to trustees, in trust for his daughter N for 
life, then in trust to sell the lands and divide the fund into the 
same number of shares as there shall be children of N then living, 
or deceased leaving issue then living, and pay the income from one 
share to each child, and the principal of one share to the issue of 
each deceased child, such issue taking only the share of which the 
child would have taken the income if living, such income to be paid 
for the lives of such children, and upon the death of each child to 
pay the principal of the share of such child to the heirs of such 
child. N had three children living at the death of T, viz. A, B, and 
C, and a fourth child born after T’s death. To what extent are the 
provisions of the will valid? 


A. All the provisions in the will are valid, except that for the 
heirs of the children of N who were born after the death of T. 
That provision is clearly void, since it may not vest immediately 
upon the expiration of lives in being at the death of the testator. 
All of the life estates were clearly good, since they must vest at 
the end of the life of N, who was in being at the testator’s death. 
The fact that the life estate of N’s child born after the death of T 


YT Ae ' nee oe 
. a LS 


1036 REAL PROPERTY €@ 11 


will not expire until after the period of the rule is immaterial, since 
the rule is concerned only with the beginning and not with the ex- 
piration of estates. The void provision for the heirs of a child of | 
N born after the death of T does not render void the provisions 
for the heirs of the other children, since those provisions are quite 
independent of the provision for such heirs. Upon the death of 
N, the shares of the life tenants will be determined. Looking at 
the will at the time of the death of the testator, and at the chil- 
dren of N then in being, we may say, as to each one, for example, 
A, that the amount of his share as life tenant will be finally deter- 
mined within the life of N, and the amount of the shares of his 
heirs will be finally determined at the death of A, and no contin- 
gency, such as the birth of other persons, can happen after the 
death of N, which will affect the share of A, and therefore the 
share of A’s heirs will be finally determined at A’s death. We use 
the life of N as the measure in determining the validity of the gifts 
to her children, and the lives of each of her children in being at 
the death of the testator in determining the validity of the gifts 
to the heirs of that child. The heirs of each child constitute a 
separate class, whose share is not affected by the events which may ° 
happen in any other class, In the case of the gift to the heirs of D, 
the child of N born after T’s death, the life of D cannot be used as 
a measure, since D was not in being at T’s death, and therefore 
the shares of D’s heirs will not be determined until too remote a 
period. In case of gifts to classes, the exact number of the class, 
and the exact share of each member, must be determined within 
the period of the rule. 


Dorr vy. Lovering, 18 N.E. 412, 147 Mass. 530. 

Storrs v. Benlow, 3 De Gex, M. & G. 390. 

Cattlin y. Brown, 11 Hare, 372. 

Notes: 25 Ill.Law Rev. 314, 318; 37 Yale Law J. 1162. 

See Frazer, “The Rule Against Restraints on Alienations, ete., in Minne- 
sota,” 9 Minn.Law Rev. 314, 327-339. 


Q. 23. T bequeathed personal property to trustees, in trust for 
C for life, and after C’s death in trust for such person or persons 
as C should by will appoint, and, if C should make no such appoint- 
ment, then in trust for X absolutely. C by will appointed the prop- 
erty to M for life, with remainder to M’s children. M was unborn 
at T’s death. Was C’s appointment of the remainder to M’s chil- 
dren valid? 


A. No. Where a power of appointment is given, the usual rule 
requires that the appointment made under the power be read back 
into the instrument creating the power, in order to determine 
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whether the rule against perpetuities has been violated. In our 
case the gift, according to this rule, would be to an unborn person 
for life, with remainder to his children. Another rule, however, 
permits the circumstances existing at the time of the execution of 
the power to be read into the original instrument; hence the gift to 
M for life would be. good, because M was in existence at the death 
of C, when the power was exercised. The gift would be read as 
to C for life, then to M for life, if M should be in being at C’s 
death. As to the gift to M’s children, that is too remote from T’s 
death. It might be argued that, since C’s power is a general one, 
she is substantially the owner, and therefore the policy against per- 
mitting one to control the disposition of property at a period re- 
mote from the time of his conveyance or death is not violated, since 
the appointor, C, rather than the testator, T, really makes the last 
disposition of the property. This doctrine is applied in cases where 
the power of appointment is perfectly general, and may be exer- 
cised either by deed or will. There the donee of the power can do 
anything with the property, by way of conveyance, which an own- 
‘er could do, and may therefore be properly considered the owner, 
for the purpose of applying the rule against perpetuities. But in 
our case the power could be exercised only by will; hence the do- 
nee of the power does not have a substantially complete dominion 
over the property, and therefore the appointment must be traced 
back to the creation of the power. The later English cases have 
taken the_opposite view, and would hold the appointment to M’s 
children good in our case, on the ground that C had, at least at the 
moment of her death, substantial dominion over the property. In 
1933, a statute was passed in Delaware providing that the remote- 
ness of an appointment under any sort‘of power shall be measured 
from the exercise of the power and not from the time of its creation. 

Genet v. Hunt, 21 N.E. 91, 113 N.Y. 158. 

Lawrence’s Mstate, 20 A. 521, 186 Pa. 354, 11 L.R.A. 85, 20 Am.St.Rep. 

Ww 
The. Boonie Trusts, 39 L.J.Ch.(N.S.) 188. 
See Rous v. Jackson, 29 Ch.Div. 521. 


Notes: 15 B.U.Law Rev. 404; 19 Columb.Law Rev. 62; 40 Harv.Law Rev. 
507. 

See Marsh, “Perpetuities Arising Through Powers of Appointment in New 
York,” 25 Columb.L.Rey. 521; Leach, “Powers of Sale in Trustees and 
the Rule Against Perpetuities,” 47 Harv.Law Rey. 948. 


Q. 24. T devised property to trustees, in trust for D for life, and 
after her death as she should by will appoint. D by will appointed 
to her children for life, with remainder to X and Y. All of the 
children of D, and also X and Y, had been born before the death of 
T. Are D’s appointments valid? 
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A. Yes. In applying the rule against perpetuities to an appoint- 
ment made under a power, the court should read the appointment 
back into the instrument creating the power, to determine its va- 
lidity. But, by another rule, the circumstances of the persons to 
whom the property is appointed, such as whether they were in be- 
ing at the death of the testator, should also be read into the orig- 
inal instrument. Under this second rule, T could have created all 
the estates which D created, and they would have been valid. The 
proper method is to let the appointing instrument and the circun» 
stances under which it is made determine its meaning, and then 
read that meaning back into the instrument creating the power. 
That will make T’s will give the property to D for life, then to 
her children born in T’s lifetime for life, then to X and Y, persons 
in being at T’s death. That is the only meaning that D’s will could 
possibly have at the time of D’s death, when it took effect; hence 
the doctrine that, in applying the rule against perpetuities, the pos- 
sibility that an estate created by it will vest at too remote a time 
will render it void has no application. The small number of Ameri- 
can cases involving this question seem to be erroneously decided. 

Wilkinson vy. Duncan, 30 Beav. 111. 
Gray, Rule against Perpetuities (3d Ed.) § 523c et seq. 


Brown v. Columbia Finance Co., 97 S.W. 421, 123 Ky. 775. 
But'see Smith’s Appeal, 88 Pa. 492. 


Q. 25. T devised all his property to trustees, in trust for his wife 
for life, then in trust for his children for life, then in trust for his 
more remote descendants for their respective lives, for as long a 
time as the law would permit, and, when the law would no longer 
permit the use of the property for the maintenance of his descend- 
ants, in trust for that charitable hospital for the sick, in the city 
of X, which should, during the year preceding the determination of 
the trust for his descendants, have accommodated the largest num- 
. ber of charity patients. To what extent are the provisions of T’s 
will valid? 


A. The trust for T’s wife and children for life is, of course, valid. 
The trust for his descendants for life would be good only as to T’s 
grandchildren, since they are the only ones whose iriterests must 
surely vest at the expiration of lives in being at the testator’s death. 
The gift to a charitable hospital is void, since it would not vest 
until the death of T’s grandchildren, if he should have grandchil- 
dren, and that would be too remote a time. The fact that the gift 
is to a charity would not save it, since the rule applies to a remote 
gift to a charity, just as it does to a remote gift to an individual. 
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There may be a shift from one charity to another at a remote peri-. 
od, probably because of an indefinite theory that all charity is iden- 
tical. But in our case the gift to the charity depends upon a remote 
contingency, and is void. The courts have been rather liberal in 
holding that gifts to charities vest immediately, and that conditions 
which might appear to be conditions precedent to vesting are mere- 
ly administrative details pertaining to the charity, as, for example, 
in a case of a gift of money to a town for a hospital, provided the 
town will furnish the site. But in our case there is a clear condi- 
tion precedent to the vesting of the gift; hence the gift is void. 

Girard Trust Co. vy. Russell, 179 F. 446, 102 C.C.A. 592. 

Hillyard vy. Miller, 10 Pa. 326. 


Brooks v. Belfast, 38 A. 222, 90 Me. 318. 
American Nat. Bank of Camden v. Morgenweck, 168 A. 598, 114 N.J.Hq. 


286. 

First Camden National Bank & Trust Co. vy. Collins, 160 A. 848, 110 N.J.Eq. 
623. 

Notes: 37 Harv.Law Rev. 275; 31 Mich.Law Rev. 1167; 48 Yale Law Jr. 
334. 


SECTION 12.—RESTRAINTS ON ALIENATION 


Q.26. T devised Blackacre to his son and provided that the 
son should not sell or mortgage the same during the life time of 
W, T’s widow, and that he should not sell the same to anyone 
_of African descent. The son contracted to sell the land to D, a 
colored person, during the lifetime of W. After examining the 
title, D refused to complete the contract and the son filed a bill 
in equity for specific performance. Is he entitled to a decree? 


A. An absolute restraint on the alienation of a fee simple is 
bad everywhere. Two reasons are given for this rule; repugnan- 
cy and public policy. It is said that the very nature of a fee sim- 
ple since the passage of the Statute of Quia Emptores, is incon- 
-sistent with the idea-of the grantor’s retaining any control after 
the transfer. Under the public policy argument, it is said that 
it is desirable that land should be marketable and as free from re- 
strictions on its transfer as possible. Probably a majority of ju- 
risdictions will allow restrictions limited as to persons and many 
allow them for a limited period of time. A few states have distin- 
guished between a sale to persons of a certain class and occupancy 
by such persons. For instance, in California the court held bad 
a restriction on the sale of land to persons of color but sustained 
the provision against occupation by such persons, although the lat- 
ter limitation probably accomplished the object sought in the for- 
mer. Kentucky has gone farther than any other jurisdiction in 
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‘ allowing restrictions limited as to time. It has upheld a restraint 
on the alienation of a fee during the grantor’s lifetime and also 
until the grantee should reach the age of thirty-five. In fact the 
Kentucky court has said that such restraints will be good for a 
reasonable time and it will determine what is a reasonable time. 
In the instant case probably a majority of courts would deny re- 
lief on the ground that the restraint on alienation to a limited class 
is valid. 


Los Angeles Inv. Co. vy. Gary, 186 P. 596, 181 Cal. 680, 9 A.L.R. 115. 
White v. White, 150 S.E. 531, 108 W.Va. 128, 66 A.L.R. 518. 
(Queensborough Land Co v. Cazeaux, 67 So. 641, 186 La. 724, L.R.A.1916B, 
1201, Ann.Cas.1916D, 1248. ; 
Turner v. Lewis, 226 8.W. 367, 189 Ky. 837. 
Notes: 26 Columb.Law Rey. 88; 10 N.Y.U.Law Q.Reyv. 381; 37 Harv.Law 
Rev. 915; 6 Wis.Law Rev. 119. 
See, also, Manning, “Development of Restraints on Alienation Since Gray,” 
48 Harv.Law Rev. 373; Schnebly, “Restraints on Alienation of Legal In- 
terests,” 44 Yale Law J. 961, 1186, 1380. \ 


Q.27. T devised Blackacre to his son for life without power 
of alienation in any manner. A judgment creditor of the son levied 
execution on the son’s life interest. The son filed a bill in equity 
to enjoin the execution sale. Is he entitled to the injunction? 


A. According to the majority view he is not. Under the com- 
mon law one could not attach an absolute restriction on the aliena- 
tion of a legal fee or life estate. In a majority of our states a pro- 
vision for forfeiture in case the grantee or devisee of a life estate 
attempts to alienate is valid. Nebraska, and possibly Kansas, al- 
low life estates to be restrained without any provision for the ter- 
mination of the life interest in attempted alienation. In the case 
of a life estate there are stronger reasons for allowing restraints 
on alienation than in the case of a fee. The Owner of the rever- 
sion has a vital interest in the way the life estate is managed, that 
is as to who occupies and works the land. 

Hiles vy, Benton, 196 N.W. 9038, 111 Neb. 557. 

Abbott v. Perkins, 182 P. 1177, 90 Kan. 45. 

Morton’s Guardian y. Morton, 85 S.W. 1188, 120 Ky. 251. 

Department of Public Works & Buildings v. Porter, 158 N.B. 866, 327 Ml. 


28. 
Notes: 37 Harv.Law Rev. 915; 23 Ill.Law Rev. 179. 


Q. 28. ‘T devised Whiteacre to C and her heirs, the will contain- 
ing a proviso that, if C did not dispose of the land by deed or will, 
and should die without issue, the land should go upon C’s death to 
X. C died intestate and without issue, not having conveyed White- 
acre in her lifetime, and leaving H as her heir at law. Who is en- 
titled to Whiteacre, H or X? 
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A. H is entitled to Whiteacre. The provision in T’s will, giving 
the property to X upon T’s failure to alienate, is void by the weight 
of American authority. The cases are usually based upon the doc- 
trine of repugnancy. It is thought that to give one a fee simple, 
and then subtract from that fee simple the usual attribute of its 
descent to one’s heirs upon his death intestate, presents a case of ~ 
repugnancy. But this argument is based upon purely formal logic, © 
since many estates in fee or absolute estates are made subject to 
be cut short upon a contingency, and the estate shifted to another. 
An attempted alienation cannot be made such a contingency, since 
there is an important policy in favor of free alienation, which would 
be discouraged or prevented by permitting a forfeiture for aliena- 
tion. But the provision in our case really encourages alienation, 
and so does not violate that policy. No satisfactory reason has 
ever been assigned for the American decisions. It has been sug- 
gested that a shift of the title cannot be made to take effect “at 
the very moment of devolution,” but the numerous cases of gifts 
over on death without issue, where that contingency is not coupled 
with any failure to alienate, shows that there is no such principle. 

Williams v. Dlliott, $92 N.E. 960, 246 Ill. 548, 1388 Am.St.Rep. 254. 
Ide v. Ide, 5 Mass. 504. 


Jackson vy. Robins, 16 Johns.(N.Y.) 537. 
See Hubbard v. Rawson, 4 Gray (Mass.) 242. 


Q. 29. T devised $100,000 to trustees, in trust to pay the income 
from the fund to T’s son, S, annually during his life, the interest 
of S in the fund and in such payments to be exempt from any claim 
or right on the part of the creditors of S, and not to be alienable 
by S in any manner. The fund, after the death of S, was given 
to the children of S, by the will of T. After T’s death, S, being 
in financial straits, executed for a cash consideration a deed con- 
veying to P one-half of his interest in the fund created by T’s will. 
P notified the trustees ofthe conveyance to him. What are their 
duties? 


A. The trustees may disregard the notice, and continue paying 
the interest to S. The provisions in T’s will exempting S’s in- 
terest from the claims of his creditors, and making it inalienable 
are valid. They constitute a spendthrift trust; that is, an equitable 
life estate, not alienable nor subject to debts. The policy of the 
law, which forbids restraints upon the alienation of fees simple or 
absolute interests, either legal or equitable, and even of legal life 
estates, in land or chattels, has yielded, in the case of life interests 
in property placed in trust, to the natural desire of testators to 
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make a provision for support of descendants. The English courts 
have never permitted the spendthrift trust, but the American courts 
have disregarded the admonition of Professor Gray, and are almost 
unanimous in holding these trusts valid. It is frequently argued 
that the spendthrift trust is unfair to creditors; but there are many 
situations in the law where an appearance of prosperity cannot be 
depended upon by creditors, as being based upon any interest in 
property which would be subject to levy. Creditors, in these cases, 
as in all others, must investigate the debtor’s title before they can 
safely rely upon it as a basis of credit. Perhaps the strongest ar- 
gument against the spendthrift trust is that it handicaps the bene- 
ficiary and his community, by insuring a comfortable maintenance 
for him, in spite of his own folly or prodigality. He has no great 
incentive to industry or progress. It seems probable that spend- 
thrift trusts will be used more and more by testators, as their pos- 
sibilities are discovered, and that, when a considerable number of 
persons in any community are supported by spendthrift trusts, un- 
desirable social effects may possibly be felt. 

Broadway Bank y. Adams, 133 Mass. 170, 40 Am.Rep. 504. 

Guernsey y. Lazear, 41 S.B. 405, 51 W.Va. 328. 

Jourolmon v. Massengill, 5 S.W. 719, 86 Tenn. 81. 

Contra: Tillinghast v. Bradford, 5 R.I. 205. 

Hutchinson v. Maxwell, 40 S.B. 655, 100 Va. 169, 57 L.R.A. 384, 93 Am.St. 


Rep. 944. See Scott, “Fifty Years of Trusts” 50 Harv.Law Rev. 60, 69. 
See Trusts, infra, question 12. 


Q. 30. T devised the residue of his estate to trustees, in trust for 
his son, S, the entire income to. be paid to said son or expended 
for his benefit until he should reach the age of 35, when the prin- 
cipal should be turned over to him for his absolute use, but the said 
residue and the income from it to be inalienable by S, and not sub- 
ject to his debts, until he should reach the age of 35. S was 15 
years old at the time of T’s death. At the age of 33 S was heavily 
indebted, and passed into voluntary bankruptcy. Is the estate left 
him by his father assets for the payment of his debts? 


A. Yes; the interest of S in the property is an absolute inter- 
est, and not the subject of an ordinary spendthrift trust. By the 
general rule, such a trust as we have in this case can be terminat- 
ed by the cestui que trust at any time after he comes of age and can 
give a valid receipt for the trust fund. No other person is inter- 
ested in the fund, and the will of the testator will usually not pre- 
vail against the right of the living owner to have possession of his 
property. This doctrine is illustrated by cases where the testator 
has directed that property be used to purchase an annuity, or be 
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converted into some other form, for a sole and competent bene- 
ficiary. In such cases the courts hold that the directions of the tes- 
tator will be disregarded, if the sole beneficial owner prefers not 
to have them carried out. The fact that in our case the postpone- 
ment is only for a period of 20 years would not save it, for such 
an estate cannot be made inalienable, nor kept out of the posses- 
sion of its owner, even for a short time. However, some of our 
courts have shown a tendency to permit the creation of indestructi- 
ble trusts for a period to be measured by the period of the rule 
against perpetuities. There is, of course, no question of remoteness 
of vesting involved, and the rule against perpetuities is only used 
by way of analogy. The doctrine of these courts would seem to be 
an unfortunate one, because it permits a restraint upon alienation, 
and also because it introduces into the law the anomaly of a sole 
owner who cannot control in the usual manner that which he owns. 
Even in the case of the so-called Massachusetts business trust, | 
where the interests of both trustee and beneficiary are alienable, 
the objection last mentioned still applies, so long as the trust is 
held indestructible. ; 

Sanford vy. Lackland, Fed.Cas.No.12,312, 2 Dill. 6. 

Mebane v. Mebane, 39 N.C. 131, 44 Am.Dee. 102. 

See Boston Safe Deposit & Trust Co. vy. Collier, 111 N.B. 163, 222 Mass. 

390, Ann.Cas.1918C, 962. 
Wallace y. Foxwell, 95 N.B. 985, 250 Ill. 616, 50 L.R.A.(N.S.) 632. 
Parker vy. Cobe, 94 N.E. 476, 208 Mass. 260, 33 L.R.A.(N.S.) 978, 21 Ann. 


Cas. 1100. 
9 Minn.Law Rev. 325. 
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A. INTRODUCTORY NOTE ON THE TITLE CONCEPT 
AND THE THEORY OF SALES 


The law of Sales deals with many problems in terms of the 
“passing of title” from S to B. What is this “property in” or “ti- 
tle to” goods? The undefined term “title” is often used in at least 
two different connections: (1) In dealing with methods of acquisi- 
tion of property interests (as by gift, purchase, operation of law), 
and (2) in dealing with the extent or nature of the property inter- 
est‘acquired. The term “title” loosely conveys the meaning of 
undivided and complete ownership or at least the most important 
rights in the goods in question, the power to possess, to use and 
to dispose. In actual practice, however, various rights, powers, 
and burdens, legal and equitable, in respect to the goods are often 
divided between the parties by the contract of sale. Despite the 
fact that one party has the title, another party may, for instance, 
be entitled to possession for the time being, while still another 
party may have a security interest in the identical goods under 
a chattel mortgage or a conditional sale. From the fact that S or 
B has the legal title, however, various benefits or burdens or con- 
sequences, unless otherwise provided under the terms of the bar- 
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_ gain, may in current legal usage be said to flow: (1) The right of 
possession and beneficial interest; (2) the power to sell and dispose 
of the goods and give an interest therein to a third party; (3) the 
power of creditors to levy on the goods; (4) the burdens of own- 
ership, such as the risk of loss from destruction by accidental fire 
or otherwise; (5) the measure of damages or liability of the buy- 
er for the price. 

Professor Karl Llewellyn has vigorously urged that the use of 
this “lump-concept” of title tends to obscure a scientific analysis of 
the realities of many problems that arise between buyer and sell- 
er. The so-called consequences of legal title really may depend 
on widely different considerations, according to the contractual 
relationship and the way the property interest may be split up be- 
tween the parties. One cannot find a solution to all questions 
merely by way of location of the legal title, and the location of the 
title is frequently not necessary to a determination of them. See 
Llewellyn, Cases and Materials on Sales, pp. 561, 562, 565, 568, 569, 
572, 573; Broderick v. Alexander, 197 N.E. 291, 268 N.Y. 306, 103 
A.L.R. 1079; Broderick v. Adamson, 200 N.E. 811, 270 N.Y. 260; 
MacDonald v. Commissioner of Internal Revenue, (C.C.A.2d) 76 
Fi¢2d)< S13: 

While it might often be better for courts and lawyers to discuss 
the specific issues between buyer and seller as presented in the kind 
of situation involved, without attempting to solve them under the 
label or formula of title, such as risk, price, rule of damages, levy 
by creditors, etc., it will not be possible for a long time to escape 
from this inveterate usage. It may be added, too, that this usage 
affords a key to the adjustment of controversies where the par- 
ties by the terms of their bargain have not covered the qeestions 
that later happen to arise. 

The purpose of this note is to caution the student to avoid a me- 
chanical application or use of the term “title,” and to consider the 
policy and fairness of the rules applicable to the various specific 
situations. In this chapter the term “property in the goods” as 
used by the courts and by the Sales Act will be employed, and also 
occasionally the term “title.” It is to be observed, however, that 
the property interest may often be divided between the parties, as 
by reservation of title, control, possession, or power of disposal 
by way of security. See Vold, Sales, §§ 95, 105, 112. (This same 
confusion ‘as to “title” arises in the law of real estate mortgages 
and states are classified as “title” and “lien” states.) 

References are to the Uniform Sales Act, adopted in some 34 
states. U.L.A. vol. I. 


1046 SALES $1 


SECTION 1.—THE INTENTION TO TRANSFER THE 
PROPERTY OR TITLE 


Q.1. A had a tug steamer afloat and tied up at his wharf in 
Superior, Wis., where it was frozen fast in winter ice. After a per- 
sonal examination of the vessel by B, A made a bargain with B on 
February 23 whereby a sale to B was agreed upon. B paid $10.00 
down, and was to pay the balance of $2,740.00 within 30 days. No 


formal bill of sale was executed at that time. On March 22d, ow- ° 


ing to the vessel’s still being frozen fast in the ice, a rise in the 
lake water overflowed its deck, filled its hold, and sank it where 
it was moored. Without either party’s being aware of this cir- 
cumstance, B thereafter paid to A the balance of the purchase 
money, and thereupon A executed a bill of sale of the vessel to 
B. B then went to take possession of the vessel, when he discov- 
ered that it had been sunk as stated. To whom did the vessel be- 
long at the time when it sank? 


A. The vessel belonged to B when it sank. The property or 
title in identified existing chattels passes from the seller to the 
buyer in a sale transaction at such time as the parties to the bar- 
gain intend it to be transferred. Sales Act, § 18. No special for- 
malities are necessary. Unless a different intention is manifested, 
where there is an unconditional contract to sell specific goods, in 
a deliverable state, it is presumed that the property in the goods 
is intended to pass at the time of the bargain. It is immaterial 
whether the time of payment or the time of delivery, or both, are 
postponed. Sales Act, § 19, rule 1. Accordingly, in the present 
case, the vessel being an identified specific chattel to which there 
was nothing further to be done by the seller, the presumption would 
be applicable that the property was to pass to the buyer at once. 

Since no formal bill of sale was needed in order to make the 
bargain operative, the execution of the bill of sale does not show 
that the parties intended to postpone the passing of the property 
to the date of its execution. The fact that the vessel was frozen 
fast in winter ice did not prevent its being in a deliverable state, 
as it was perfectly possible for the buyer to take possession and 
there was nothing further for the seller to do in the matter. 

Delaney v. Globe Shipbuilding Co., 184 N.W. 696, 175 Wis. ace 


Groves v. Warren, 123 N.B. 659, 226 N.Y. 459. 
Hlliott v. Pope, 247 P. 796, 42 Idaho, 505. 


Q. 2. A contracted to sell and B to buy certain cattle, belonging 
to A and clearly identifiable by brand. They had been wandering 
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at large on general range ground for some time previous, and nei- 
ther A nor B knew where they were. B paid a price based on this 
fact, and it was agreed that from and after the date of the con- 
tract the property and risk of loss should be in B. Eventually B 
discovered the cattle in the possession of X, who refused to give 
them up. Could B maintain trover? 


A. At the time the contract was entered into the parties pre- 
sumably intended the property to pass at once, and A had at that 
time a title which he was capable of passing. The fact that A was 

.not in possession of the cattle at the time would not preclude pass- 
ing of the title. As X presumably had no right to the cattle, B 
could maintain trover by virtue of his right of possession. 

Cartland v. Morrison, 32 Me. 190. 
Nelson vy. Nelson, 6 Gray (72 Mass.) 385. 

Q. 3. Smith sold to Brown all the bricks in a certain yard for an 
agreed price, it being understood that Brown might remove the 
bricks any time within three months, but must pay the price be- 
fore removal. Where was the property subsequent to the agree- 
ment, but before payment? 


A. Presumably the property was in Brown. Neither delivery nor 
payment are essential to the passing of the property. It may 
pass, the goods being identified, when the parties so intend. The 
rule is that they will be presumed to have intended it to pass at 
once, when the goods are in a deliverable condition, and .nothing 
remains to be done in respect to performance, except the payment 
and taking of possession. This presumption is followed, even 
though the payment is a condition precedent to the buyer’s right of 
possession. The seller has a lien for the price. 

McArthur vy. Mathis, 45 S.H. 530, 183 N.C. 142. 
Baker v. McDonald, 104 N.W. 923, 74 Neb. 595, 1 L.R.A.(N.S.) 474. 

Q. 4. Smith offered to ‘sell to Brown a certain automobile for the 
sum of $300. Brown refused to buy unless certain work was done > 
on it to put it into better running condition. Smith replied that 
Brown might take it to a garage and have the work done, and, 
when the cost was known, might pay Smith $300, less the cost of 
the repairs. To this Brown agreed, and directed a garage man to 
call for the machine. While being repaired, the machine was de- 
stroyed through the negligence of the garage man. Brown not 
being financially responsible, Smith would like to hold the garage 
man liable. Has he any right of action? 

A. The facts as stated do not indicate any contract relation be- 
tween Smith. and the garage operator. In such case, Smith would 
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be compelled to base his action on some property interest in the ma- 
chine. But presumably the property had passed to Brown. There 
is a presumption that, when the seller “is bound to do something to 
the goods, for the purpose of putting them into a deliverable state, 
the property does not pass until such thing be done.” Sales Act, § 
19, rule 2; Automatic Time Table Adv. Co. v. Automatic Time 
Table Co., 94 N.E. 462, 208 Mass. 252. It is possible that the re- 
pair work to be done might have brought the case under this rule, 
had the seller retained possession. Blackwood v. Cutting Packing 
Co., 18 P. 248, 76 Cal. 212, 9 Am.St.Rep. 199. The facts, how- 
ever amount to a delivery of possession to the buyer before the 
work was done, which would serve to negative the suggested pre- 
sumption. Mt. Hope Iron Co. v. Buffington, 103 Mass. 62; Allen 
v. City of Greenwood, 147 N.W. 1094, 147 Wis. 626. Smith, hav- 
ing parted with the property, could not maintain an action, 


Q.5. A and B entered into an agreement written as follows: 
“This witnesses that A has this day sold and B has bought all the 
paintings now belonging to A’s father, which A shall receive un- 
der and by virtue of will or inheritance from his father, and that B 
has paid therefor the whole agreed price of $2,000.” The instru- 
ment was dated and signed. Ten days later the father died, leav- 
ing certain pictures to A. The will was probated and the estate 
administered, but the administrator refused to deliver the pictures 
to B when shown the writing. A, without having done anything 
more whatever in the matter, had departed the jurisdiction. Could 
B maintain replevin or trover against the administrator? 


A. To do so,-under the circumstances, he would have to show 
the property in himself. There was a contract between him and 
A, It is possible that the parties intended to pass the property 
at once. But A had no property interest to pass; hence, even if 
there were such intent, it could not have been effectuated. A 
could not pass a property interest which he did not have. Subse- 
quently he got a property interest, but an after-acquired property 
interest does not pass by virtue merely of a previous contract to 
pass it. There must be some demonstration of intent to pass it 
after the seller acquires it. A had made no such demonstration; 
hence B could not maintain a proprietary action. The agreement, 
however, would be treated as a contract to sell, on which an ac- 
tion for breach could be maintained. 


Note, 24 Georgetown Law J. 165, 168, Future goods. 

See note, 40 A.L.R. 382, Wstoppel of seller or mortgagor, 

Cal.Civ.Code, § 1725(3). ‘ 
See Mortgages, question 9, 
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Q.6. Brown and Smith entered into an agreement whereby the 
former bought and the latter sold three $1,000 bonds, known as “X 
Co. 6 per cent. first mortgage bonds.” Brown paid the agreed price 


at the time. Both parties knew that Smith did not own any such | 
bonds at the time. Subsequently, before any further dealings with © 


Brown, Smith assigned all his property to a receiver for the ben- 


efit of creditors.. In his safe were found three bonds, such as de-. 


scribed, which Smith had purchased between the time of the con- 
tract and the receivership. Brown claims these bonds as his prop- 
erty. Is his position sound? 


A. The property could not have passed at the time the agree- 
ment was entered into, whatever the intention of the parties, be- 
cause Smith had no title to pass. For it to pass subsequently, 
both the common law and the Sales Act require an “appropriation” 
of specific goods to the contract by one party, with the consent, 
expressed or implied, of the other. In this case the coincidence 
of Smith’s possession of bonds suitable to the terms of the, con- 
tract could hardly be accepted as proof either of Smith’s inten- 
tion to pass the property in them to Brown or of Brown’s assent 
to take these particular bonds in performance of the contract. 
If Smith had no such intention, there was no appropriation, and no 
title could have passed to Brown. (See question No. 5.) 

If Smith had acted, not as seller to Brown, but as agent of Brown 
to get bonds for him, title would have passed directly from the 
third party to Brown, when Smith made the purchase. Proof 
would be necessary, of course, that the particular bonds had been 
acquired by Smith pursuant to his agency for Brown. 

Gorman v. Littlefield, Trustee, 33 §.Ct. 690, 229 U.S. 19, 57 L.Ed. 1047. 


Markham v. Jaudon, 41 N.Y. 285. 
Cf. Chase v. City of Boston, 62 N.H. 1059, 180 Mass. 458. 


Q.7. Assuming the foregoing statement of facts, with the addi- 
tional circumstance that the bonds, when found in Smith’s safe, 
were in an envelope on which Smith had written the statement 
that they were the property of Brown, would the property be in 
Brown? 


\ 


A. Such circumstances would seem sufficient evidence of Smith’s 
intention to pass the title; but it would not vest in Brown without 
his consent, express or implied. The issue, therefore, would be 
whether Brown had assented to the passing of the property in 
those particular bonds. The buyer's contract that he will take the 
property when it shall be offered is not ipso facto a consent to 


*\ 
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its passing when it is offered. In cases where the buyer has au- 
thorized the seller to do certain things to the property selected by 
the seller, it has been held, without clear explanation, that the 
buyer’s consent is present. So, too, where the seller’s selection has 
been made from a specified larger mass. By analogy it seems 
possible that the buyer’s knowledge of the particular issue of 
bonds from which the seller was to select three might be treated 
as showing his consent in advance, or through the seller as his 
agent, to whatever three the seller should appropriate. 

Greenleaf vy. Hamilton, 46 A. 798, 94 Me. 118. 
age v. Bronaugh (C.C.A.) 281 PF. 799. 
American Hide & Leather Co. y. Chalkey & Co., 44 S.E. 705, 101 Va. 458. 


Mitchell v. Le Clair, 43 N.E. 117, 165 Mass. 308. 
See 33 Yale Law J. 330. 


Q. 8. Smith was the owner of a brickyard. Brown contracted to 
buy from him all the bricks which should be produced from the 
yard prior to August 1, up to 500,000, at a stated price per thou- 
sand. By June the 500,000 had been produced. Brown had taken 
and paid for about 400,000. The remaining 100,000 were piled in 
the yard. Additional bricks were in the course of manufacture. 
Smith became bankrupt, and a trustee took possession of his yard, | 
including the 100,000 bricks mentioned. Is Brown entitled to those 
bricks? | 


.A. Under a contract to sell goods to be manufactured by the 
seller, it is ordinarily held that the property does not pass merely 
by virtue of completion of the goods. Something further, in- 
dicative of intent to pass the property, is essential. Fordice v. 
Gibson, 28 N.E. 303, 129 Ind. 7; Haynes v. Quay, 95 N.W. 1082, 
134 Mich. 229. Where, however, the agreement is for the entire 
output of a factory, there is authority that the property does pass 
on completion. Williams v. Chapman, 24 S.E. 810, 118 N.C. 943. 
So, too, it has been held that the property passes to the buyer by 
the assent of both parties given in advance in cases where a process 
of special manufacture for the buyer goes so far toward com- 
pletion as irretrievably to allocate the goods to him under the con- 
tract and render them totally unfit for any other purpose. Louis 
F. Dow Co. v. Bittner, 244 N.W. 556, 187 Minn. 143. Brown’s 
property (ignoring questions of retention of possession as affecting 
creditors’ rights) would depend on whether his contract could be 
brought within the latter class, or, if not, on what was done after 
the completion of the bricks. (See preceding question.) 
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Q.9. A brought a live hog and left it at B’s slaughterhouse 
under a bargain whereby it was sold and delivered to B to be 
paid for at the rate of 20 cents per pound dressed weight. During 
the following night, this hog perished due to a mishap at the 
slaughterhouse without the fault of any one. Can A recover the 
purchase price from B? ; 


A. A can recover the purchase price from B. Where there is 
an unconditional contract to sell specific goods, in a deliverable 
state, the property presumably is intended to pass at the time of 
the bargain unless a different intention is manifested, and it is 
immaterial that payment is postponed. Sales Act, § 19, rule 1. 
That the goods were delivered to the buyer confirms rather than 
counteracts this presumption. That the price remains to be as- 
certained from mechanically ascertainable factors through weighing 
and computation does not afford any definite manifestation of\a 
contrary intention, but is rather a merely neutral circumstance, 
leaving the question of the passing of the property to be deter- 
mined from the other elements presented in the case. 


Penley y. Littlefield & Sons Co., 114 A. 197, 120 Me. 552. 
G. I. Frazier Co. v. Owensboro Stave & Barrel Co., 172 S.W. 652, 162 Ky. 
301. 


Q.10. A harvested a crop of potatoes which, consisting of all 
grades, amounted to about 3,000 bushels. A then made a bar- 
gain with B for the sale to B of all the No. 1 potatoes, at a stated 
price per bushel. B paid $50.00 on account. Later A sorted out 
what he claimed to be No. 1 potatoes and put them in a separate 
bin awaiting loading in B’s trucks. When B sent his trucks for 
the potatoes, he claimed the potatoes tendered were scabby and 
frostbitten, and not No. 1 grade, and accordingly then refused 
to take them. His explanation was that he had bought for pur- 
poses of resale for seed potatoes, and that the potatoes tendered 
were below grade and unsuitable. Can A recover the purchase 


price? 


A. No. A cannot recover the purchase price. At most, all 
A could get, if anything, would be damages for breach of contract. 
While the fact that the price remains to be ascertained through 
weighing, measuring, and computation does not prevent the prop- 
erty interest from passing at once at the time of the bargain 
(question No. 9), yet in the present case the property could not 
pass at the time of the bargain, since at that time the particular 
goods to which the bargain was to apply were not identified. 


| 
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Where sorting or selection from a larger mass must be made ac- 
cording to personal judgment of quality, there being no definite 
external standard agreed upon to guide the exercise of such judg- 
ment, it cannot be fairly said that the parties have agreed to take 
any particular units of the mass until the selection has been as- 
sented to by both parties. 

Mitchell v. Weiner, 109 A. 164, 94 Conn. 446. 

Idaho Products Co. v. Bales, 214 P. 206, 36 Idaho, 800. 

Wanee v. Thomas, 242 P. 509, 75 Cal.App. 231. 


Latta v. Menching, 173 N.W. 229, 186 Iowa, 975. 
Stamford Hxtract Mfg. Co. v. Oakes Mfg. Co. (C.C.A.) 9 F.(2d) 301. 


Q.11. The elevator company bought wheat from farmers and 
advertised that it would “pay cash.” Smith brought several loads 
of wheat to the elevator and contracted with the manager for their 
sale. The wheat was unloaded into the bins, and Smith, having 
stipulated cash payment, was directed to go to the office for his 
money. There the officers of the company told him they were out 
of ready money and could not pay at once. Smith demanded a re- 
turn of the wheat, which was refused. Smith brought suit for con- 
version. Should he have succeeded? 


A. Under the particular circumstances of the case it would prob- 
ably be presumed that payment was intended as a condition preced- 
ent to the passing of the property. As it does not pass unless so 
intended by the parties, Smith would still have had the property, and 
could therefore maintain the appropriate proprietary or tort action. 
People’s State Bank v. Brown, 103 P. 102, 80 Kan. 520, 23 L.R.A. 
(N.S.) 824; Hamra Bros.'v. Herrell (Mo.App.) 200 S.W. 776. 
Whether or not a retention of the property is intended is a mat- 
ter of conclusion from all the circumstances, and is not deter- 
mined merely from the stipulation for cash. Clark v. Greeley, 
62 N.H. 394; Richardson v. Insurance Co. of North America, 48 
S.E. 733, 136 N.C. 314. If payment is intended to be immediate 
upon the making of the contract this seems often determinative 
that the transaction contemplates a title reserved till payment rath- 
er than a passing of the property with a lien retained by the seller. 
(See question No. 3.) 


Q. 12. An elevator company offered to buy from plaintiff 1,000 
bushels of described wheat and to “pay cash on delivery.” Plaintiff 
accepted the offer, shipped the wheat, consigned to the company, 
and sent it the bill of lading. The wheat was received by the com- 
pany, but before payment was made a receiver had taken posses- 
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sion of all its assets. Did the property in the paecules wheat pass 
to him, or was it still in plaintiff? 


A. This differs from the preceding case, in that payment was ob- 
viously not intended to be coincident with the making of the con- 
tract, nor was it specifically demanded by the seller ‘as a condition 
precedent to his delivery of the wheat. The facts indicate that the © 
phrase “cash on delivery” connoted in his mind a payment imme- 
diately, without any period of credit, a denial of anything like “cash 
in 30 days,” rather than a condition precedent to the passing of 
the property. Baker v. McDonald, 104 N.W. 923, 74 Neb. 595, 
1 L.R.A.(N.S.) 474. The property, therefore, would be presumed 
to have passed upon delivery of the wheat to the carrier. (See ques- 
tions Nos. 3 and 14.) 


Q. 13. Heritage sold to Hurff 200 bushels of the corn in his 
storage bin, the total contents of which amounted to 400 bushels. 
Before any particular 200 bushels were identified as the subject- 
matter of the contract a sheriff took possession of all the com 
for the benefit of a creditor of Heritage. Had Hurff any property 
interest in the corn? 


A. The Sales Act provides that, “in the case of fungible goods 
there may be a sale of an undivided share of a specific mass, though 
the seller purports to sell and the buyer to buy a definite number, 
weight, or measure of the goods in the mass. * * * By sucha 
sale the buyer becomes owner in common,” on a pro rata basis. 
This merely codifies the common law. The difficulty is in de- 
termining when the parties intend to pass such an undivided frac- 
tional interest in a mass. In the United States, courts tend to 
‘presume an intention to pass a property interest in an undivided 
part of the mass, when the mass itself is definitely identified and is 
of “fungible”’ goods. “Fungible” is defined in the Sales Act as 
“soods of which any unit is from its nature or by mercantile usage 
treated as the equivalent of any other unit.” The decisions are 
hardly so broad in their application of the doctrine. 


Kimberly v. Patchin, 19 N.Y. 330, 75 Am.Dec. 334. 

Hurff v. Hires, 40 N.J.Law, 581, 29 Am.Rep. 282. 

Halsey v. Simmons, 166 P. 944, 85 Or. 324, L.R.A.1918A, 321. 

See Geoghegan Sons & Co. v. Arbuckle Bros., 123 8.B. 387; 1389 Va. 92, 36. 
A.L.R. 399 (shipment in “pool” car for several purchasers). 


. Q. 14. A, a merchant at Duluth, Minn., ordered from B, an im- 
porter at Philadelphia, Pa., a specified quantity of a certain kind 
of coffee. The order was accepted by B. The coffee which B 
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shipped on this order was not of the kind called for. The freight 
car in which this coffee was shipped was broken into sormewhere 
in transit and about one-half of the coffee stolen. When the 
rest of the coffee reached Duluth, A noticed that it was deficient 
in quantity and did not correspond in kind to the coffee ordered. © 
He nevertheless took what there was from the carrier, and used 
it in his trade, selling it to customers for what he could get. Can 
B recover the contract price for the coffee shipped in whole or in 
part? 


A. B cannot recover the contract price for the entire coffee 
shipped. Under ordinary circumstances, where a buyer has or- 
dered a certain kind and quality of goods from a seller to be ship- 
ped to him through an intermediate carrier, it is presumed in the 
absence of manifested contrary intent that the property was to 
pass when goods conforming to the contract were delivered by 
the seller to the carrier. Sales Act, § 19, rule 4, subd. 2. Ac- 
cordingly, in such case, the goods in transit belong to the buyer, 
and any loss in transit is then the buyer’s loss. Fragano v. Long. 
4 Barn. & C. 219; Levy v. Radkay, 123 N.E. 97, 233 Mass. 29. 

On the other hand, if the goods shipped by the seller do not con- 
form to the contract, the buyer’s assent in the original contract 
does not extend to the shipment made. In such cases, accord- 
ingly, there is no appropriation of the property to the buyer on 
the seller’s making delivery to the carrier. Shapiro v. Goodman, 
210 N.W. 211, 236 Mich. 412. In the present case, accordingly, 
the loss from theft while the coffee was in transit was therefore 
the seller’s loss. 

The shipment by the seller of goods not in accordance with the 
buyer’s order amounted in legal effect, however, to the making 
of a counter offer. Accordingly when the buyer at the point of 
destination with knowledge of all the facts accepted the goods there 
tendered, the property in the goods thus tendered and accepted 
pass to the buyer, and he must pay for the goods actually received 
at the contract rate. Lowry Coffee Co. v. Andresen-Ryan Coffee 
Co., 190 N.W. 985, 153 Minn. 498. 


Q. 15. Defendant ordered of plaintiff seller six rolls of carpet, 
for which he agreed to pay $1,000, to be shipped to him as soon 
as possible. The seller delivered six rolls to a carrier, duly con- 
signed to defendant, but the carrier negligently lost the goods, 
and the defendant never received them. In delivering them to the 
carrier, the seller had made an agreement limiting the carrier’s lia- 
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bility to $150. The seller brought suit for the agreed $1,000. 
Would it matter, in respect to his recovery, whether or not the 
contract dealt with specific, identified rolls of carpet? 


A. If the contract had contemplated then identified goods, the 
property would presumably have passed at once. The seller would 
have been entitled to the price, subject only to a counterclaim for 
damages for his breach of contract properly to deliver the goods, 
assuming that the facts implied such a contract. But, if the goods 
were not then identified, the property would not have passed until 
delivery to the carrier. But delivery to a carrier in an unreasonable 
manner would probably not be treated as supplying the buyer’s as- 
sent to take the property and consequent risk of loss. The facts of 
this case would seem to bring it within the latter proposition, so 
that risk of loss would be on the seller, who could recover nothing 
from the buyer. In neither case could the plaintiff recover as for 
goods sold and delivered. Thomas L. Leedom Co. v. Rosser-Case- 
' beer Furniture Co., 232 P. 405, 105 Okl. 278; Miller v. Harvey, 116 
N-Ba78h, 221 NY. 54, L.R.A19I7F, 559; Sales Act, '§ 46. 

In this case, as in the preceding one, it is assumed that delivery 
to the carrier was not such an obligation to deliver as holds up 
the property, under the rule that, when the seller is obliged to de- 
liver the goods at a particular place, the property presumably does 
not pass until such delivery is made. Were this rule applicable, 
the property might not have passed, even had the carpet been 
specific at the time of the contract, on the theory that, because of 
the limitation on liability, the seller had not “delivered” the goods 
in accordance with the requirements of the contract. 


Q. 16. A sold certain goods to B, and put him in possession there- 
of, with the understanding that B should pay $700 for them, at the 
rate of $100 per month. After one payment, B refused either to re- 
turn the goods or to pay anything further. Could A replevy the 
goods? 


A. As nothing appears to have been expressed as to title, pre- 
sumably, in this case, it had passed. A could not replevy, unless 
B had acquired possession with the fraudulent intention, existing 
at the time, not to pay for them. In such case A could. rescind the 
contract because of fraud, and revest himself with the property 
and right of possession. In the absence of such fraud, the proper- 
ty having passed, A could not retake possession, 


Smith Lumber Co. y. Scott County Garbage Reducing & Fuel Co., 128 N.W. 
389, 149 Iowa, 272, 30 L.R.A.(N.S.) 1184. 


i 
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Frech v. Lewis, 67 A. 45, 218 Pa. 141, 11 L.R.A.(N.S.) 948, 120 Am.St.Rep. 
864, 11 Ann.Cas. 545. 
Bell vy. Ellis, 33 Cal. 620. 


SECTION 2._THE MEASURE OF DAMAGES FOR BREACH 
OF THE CONTRACT 


Q.17. A, in Chicago, entered into a contract of sale with B for 
the future delivery of goods f. 0. b. Norfolk. B repudiated the con- 
tract before A shipped the goods. A stored the goods in his ware- 
house, and sued for the price. What remedy has a seller under such 
circumstances? 


A. If the contract is such that the property has. passed prior to 
the tender, the seller inay sue for damages for breach of contract 
to receive the goods and pay for them, or may sue in debt for the 
agreed price. If the property has not previously passed, he may sue 
for damages resulting from the buyer’s refusal to take the title. 
In such case the damage will be, in general, the difference between 
the value of the goods, which the seller still owns, and the agreed 
price. Logically he cannot sue for the agreed price as such, be- 
cause, even against his will, he is still owner of the goods. A num- 
ber of courts have held, however, that he may treat the goods as: 
the buyer’s, assume that title has passed, and sue for the purchase 
price. There is much conflict on this point. Sales Act, § 63, al- 
lows recovery of the agreed price under certain limited circum- 
stances, as where the goods cannot be readily resold. 

Acme Food Co. v. Older, 61 S.E. 235, 64 W.Va. 255, 17 L.R.A.(N.S.) 807. 
Barrie v. Quimby, 92 N.B. 451, 206 Mass. 259. 

Funke vy. Allen, 74 N.W. 832, 54 Neb. 407, 69 Am.St.Rep. 716. 

Montauk Ice Cream Co. v. Daigger Co., 126 S.B. 681, 141 Va. 686, 

23 Mich.Law Rev. 921. 


18 Harv.Law Rev. 298. 
22 Columb.Law Rey. 51. 


(2.18. The defendant had contracted to buy from the plaintiff 
,000 bushels of potatoes at $1.50 per bushel f. o. b. a named carrier. 
just as the plaintiff had got together enough potatoes to satisfy the 
<ontract and was ready to deliver them to the carrier, defendant no- 
tified him that he, the defendant, could not take the potatoes; that | 
they must not be shipped. Plaintiff thereupon sold the potatoes on 
the open market for $1,000. Subsequently he sued the defendant 
for $500 as damages from defendant’s breach of contract. Can de- 
fendant make use in any way of the fact that plaintiff did not give 
him notice that the resale would take place? 
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A. It is evident from the circumstances that the property in 
the potatoes had not yet passed to the defendant. The resale with- 
out notice was therefore in no sense a conversion or other un- 
authorized dealing with defendant’s goods, to which defendant 
could object. Plaintiff was selling what were still his own potatoes. 
But his reasonable damage from defendant’s breach is the differ- 
ence between the value of the goods left in the plaintiff’s own- 
ership and the contract price. This value may be shown by evi-- 
dence of the price at which they could be marketed at the time, 
less expenses. Bigelow v. Legg, 6 N.E. 107, 102 N.Y. 652; Mur- 
ray v. Doud, 47 N.E. 717, 167 Ill. 368, 59 Am.St.Rep. 297. The 
price actually secured by resale is commonly accepted as fixing 
this value, if the sale is fairly and properly made. The defendant 
might possibly object to the admission of the evidence furnished by 
the resale, on the ground that, because of lack of notice to him, it 
presumably was not so conducted as reasonably to demonstrate the 
fair market value. In general, however, courts do not require no- 
tice to the defaulting buyer as essential to the presumable fairness 
and accuracy of the resale in showing market value. Pratt v. S. 
Freeman & Sons Mfg. Co., 92 N.W. 368, 115 Wis. 648; Moore v. 
Potter, 50 N.E. 271, 155 N.Y. 482, 63 Am.St.Rep. 692. 


SECTION 3.—SELLER’S LIEN, AND POWER TO STOP IN 
TRANSIT 


-Q.19. A sold certain goods to B under such circumstances that 
the property passed, although A still retained possession (See 
question No. 3). Nothing was said in the contract about the time 
and manner of payment, although the amount was fixed. Could 
A retain possession until payment against B’s desire, even though 
B was solvent? = 


A. Yes; unless there is something in the contract whereby the 
seller expressly or impliedly agrees that the buyer may have posses- 
sion, before payment, the seller is entitled to assert a lien upon the 
goods and retain possession until payment. Payment and delivery 
are presumably concurrent conditions. Bloxam v. Sanders, 4 Barn. 
& C, 941; First National Bank of Litchfield v. Pipe & Contractors’ 
Supply Go. (C.C.As) 273; B..105: 


Q. 20. Suppose that in question No. 18, above, the potatoes had 
been identified at the time of the contract, so that the property had 
passed, and the defendant had refused to receive possession and 
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to pay for them. Could he have made other use of the plaintiff’s 
failure to give notice? 


A. As the property had already passed, the plaintiff would have 
been selling goods belonging to the defendant. The rule is, how- 
ever, that a seller left in possession of the buyer’s property through 
the latter’s default has a right to resell it and apply the proceeds 
on the buyer’s debt. In reselling, the plaintiff did no wrong of 
which the defendant could complain. Conrad v. Fisher, 37 Mo. 
App. 352, 8 L.R.A. 147. Furthermore, it has been held that a re- 
sale, which otherwise appears fair and proper, is not rendered 
less so by the seller’s failure to give the original buyer notice 
of the time and place. Pollen v. Le Roy, 30 N.Y. 549; Waples v. 
Overaker, 13°S.W 4.527,.77. Tex.7, 19° Am-St- Rep. 7274 Phe courts 
have not determined definitely just what would be the buyer’s 
rights and remedies in case he had no notice, either directly or by 
implication from the circumstances, of the seller’s intention to re- 
sell at some time and place. Probably it would at least preclude 
the seller from recovering any deficiency from the original buyer. 
See Hayes v. Nashville, 80 F. 641, 26 C.C.A. 59; Winslow v. Har- 
riman Iron Co. (Tenn.Ch.App.) 42 S.W. 698; 35 Harv.Law Rev. 
870. 


Q. 21. Smith sold to Brown certain identified amounts of lumber 
with the understanding that Brown should have three months in 
which to pay for the lumber but might remove it from Smith’s 
yard at any time. Soon thereafter Brown resold to Thomas who, 
before definitely contracting with Brown, asked Smith to point 
out just which lumber Brown owned under his purchase from 
Smith, Smith did point out the lumber, and stated that he was 
holding it for Brown. Thomas then bought it from Brown and 
paid him cash. Before any one demanded possession from Smith, 
however, Smith learned that Brown was insolvent. He then re- 
fused to give up possession to either Thomas or Brown, until one 
of them should pay him the price. Had he a right so to do? 


A. Yes; Brown’s insolvency revived Smith’s lien upon the goods 
till payment. Brown had thereafter no right to possession before 
payment. Thomas had admittedly acquired the property from 
Brown. His right to possession, however, was no greater than 
Brown’s. Had Smith intimated in response to Thomas’ inquiries 
that Brown had paid for the lumber as well as acquired title, it 
is probable that he would be estopped now to set up nonpayment 
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and a lien. His statement, however, that he was holding the 
lumber for Brown, was not inconsistent with the fact that he himself 
had right of possession until payment, and therefore would not 
defeat that right. The purchaser, Thomas, took Brown’s title sub- 
ject to Smith’s lien as revived by Brown’s insolvency. 


McElwee v. Metropolitan Lumber Co., 69 F. 302, 16 C.C.A. 232. 
Robinson y. Morgan, 25 A. 899, 65 Vt. 37. 


Q. 22. Smith sold Brown six hogs for a price agreed upon, for 
which Brown gave his promissory note, due in 60 days. It was 
agreed that Smith should keep and feed the hogs for 40 days, and 
then should deliver them to Brown at X town. At the end of 40 
days he loaded the hogs into a neighbor’s truck, who drove them to 
Sville, on his way to X town. His truck having broken down at 
Sville, the hogs were unloaded and left with Jones, who said that 
he would notify Brown that he had them, and would feed and 
keep them until Brown came for them. Jones did so notify Brown, 
who, on getting the word, immediately started to Sville to get the 
hogs. On arriving there he was informed by Jones that, since he 
had sent the word, Smith had forbidden the delivery of the hogs 
to him, as he had learned that Brown was insolvent. Brown had 
become insolvent since the sale. 

(a) Was Brown entitled to have the HOES delivered to him by 
Jones? 

(b) Assume that Brown tendered the mcney in payment of his 
not yet due promissory note; would he then be entitled to have the 
hogs delivered to him? 


A. (a) No; on learning of Brown’s insolvency, Smith had a right 
to stop the goods in transitu. Although the goods were no longer 
"in movement from place to place, and although they had come to an 
end of the journey so far as position was concerned, the seller’s 
power to stop the goods still continued until the goods reached the 
buyer, or a possessory agent for the buyer. Here, although Jones 
was holding the goods for Brown to take possession, he was not a 
possessory agent of Brown, but a bailee of the truck driver, who 
was himself agent and bailee of Smith. 

Kingman & Co. y. Denison, 48 N.W. 26, 84 Mich. 608, 11 ee 347, 22 An. 


St.Rep. 711. 
Buckley vy. Furniss, 15 Wend.(N.Y.) 137, 
Blackman y. Pierce, 23 Cal. 508. 


- (b) Yes; although the insolvency of Brown gave Smith the 
right to hold the goods, title had passed to Brown, and exercise of 
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the right of stoppage in transitu, without something more, does not 
divest the buyer of the property. On tender of payment, therefore, 
the buyer, as owner, has a right to their possession. 


Babcock v. Bonnell, 80 N.Y. 244. 
Diem y. Koblitz, 29 N.E. 1124, 49 Ohio St. 41, 34 Am.St.Rep. 531. } 


Q. 23. A shipped goods under a bill of lading to the order of B, 
pursuant to contract, and sent this bill of lading to B without getting 
paid at once. B became insolvent while the goods were in transit. 
A, on discovering this fact, notified the carrier to stop the goods. 
Thereafter B negotiated the bill of lading to C, a purchaser for 
value without notice. May the carrier properly deliver the goods 
to A, pursuant to the notice to stop? 


A. No. The unpaid seller’s power to stop goods in transit on 
the buyer’s insolvency may not be exercised to the prejudice of 
the commercial negotiability of outstanding order bills of lading. 
Accordingly, if an outstanding order bill of lading covering the ' 
goods has already been negotiated to a purchaser for value without 
notice, the unpaid seller’s power to stop the goods in transit up- 
on the buyer’s insolvency has been cut off thereby. Lickbarrow v. 
Mason, 6 East, 20, note (House of Lords); New York, N. H. & H. 
R. Co. v. First National Bank of Bridgeport, 134 A. 223, 105 Conn. 
33. This doctrine has now been codified in the Uniform Sales Act, 
§ 59, subd. 2, and section 62. 


SECTION 4.—FINANCING. ARRANGEMENTS—CONDI- 
TIONAL SALES, NEGOTIABLE DOCUMENTS OF 
TITLE, AND TRUST RECEIPTS 


Q. 24. A, an automobile dealer, sold an automobile to B under 
a conditional sale contract under which payment was to be made 
in twelve stated installments and under which title was reserved 
in the seller until the payments had been made in full. The con- 
tract also provided that A could repossess the car for default in 
payments by B and for any other default by B under the terms of 
the contract. One of the clauses in the contract provided that B 
should not in any way dispose of the car by sale or otherwise to 
anyone else during the life of the contract without first obtaining 
A’s consent thereto in writing. The automobile was delivered to 
B on these terms. B defaulted on the tenth installment and, with- 
out obtaining A’s consent, sold and delivered the automobile to C, 
who paid some cash therefor and bought subject to the terms of 
B’s contract with A. C tendered to A the defaulted installment. 
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A refused to accept it and demanded return of the car, which was 
still in excellent running condition. C then tendered the entire 
outstanding balance, but A refused it, and took the car instead. Is 
A liable to C for conversion? 


A. Yes. Some courts have analyzed the relations involved un- 
der conditional sale contracts in terms indicating that under such 
contracts what the buyer gets is merely possession, plus the right 
to acquire title by completing the payments. Holt Mfg. Co. v. 
Jaussaud, 233 P. 35, 132 Wash. 667, 38 A.L.R. 1312. The great 
weight of authority now in most applications recognizes, however, 
that under such contracts the property interests are divided, the 
conditional buyer acquiring the beneficial interest while the con- 
ditional seller retains a security interest in the goods. Accordingly 
the conditional buyer is rightfully registered as “owner” under 
prevailing motor vehicle registration laws. Marciel v. Berman, 
132 A. 397, 104 Conn. 165. So, too, it is well settled in the 
great majority of jurisdictions that the conditional buyer bears 
the risk of loss. See Uniform Sales Act, § 22 a; Uniform Con- 
ditional Sales Act, § 27. Seller’s warranties of quality are imposed 
in favor of the conditional buyer on the same bases as in other sale 
cases. Uniform Conditional Sales Act, § 2. See Bogert, Com- 
mentaries on Conditional Sales, § 31 (U.L.A. vol. 2A), with au- 
thorities cited. The conditional seller’s interest under such a con- 
tract being reserved merely as security for the outstanding pur- 
chase price, when that price is properly tendered the conditional 
seller cannot complain of what the conditional buyer does with 
the goods or interfere with the control exercised by the conditional 
buyer or his transferee. Davies-Overland Co. v. Blenkiron, 236 
P. 179, 71 Cal.App. 690. 

Conditional Sales, 19 Minn.Law Rev. 132, 714; 49 Harv.Law Rev. 128. 


_ Q.25. A contract, of conditional sale provides that the buyer 
shall pay the price in installments, that he shall have possession so 
long as he is not‘in default, that upon default the seller may retake 
possession, that the whole price shall become due in case of any 
default, and that title shall remain in the seller until payment. Can 
a conditional seller, who has started suit for the whole price, on 
default, thereafter retake possession according to the agreement? 


A. The courts are in hopeless confusion on this point. Some per- 
mit such retaking, following in substance the analogy of chattel 
mortgages on this point. Matthews v. Lucia, 55 Vt. 308; Camp- 
bell Printing Press & Mfg. Co. v. Rockaway Co., 29 A. 681, 56 N. 
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J.Law, 676, 44 Am.St.Rep. 410. This view is in effect adopted in 
the Uniform Conditional Sales Act, § 24. Others deny the right of 
repossession. Some of these put the denial on the ground that 
the suit for the price necessarily indicates an intent to pass title. 
Frisch v. Wells, 86 N.E. 775, 200 Mass. 429, 23 L.R.A.(N.S.) 144; 
Francis v. Bohart, 143 P. 920, 147 P. 755, 76 Or. 1, L.R.A.1916A, 
922. Others give no explanation, beyond the statement that suit 
and repossession are alternative remedies only. Seanor v. Mc- 
Laughlin, 30 A. 717, 165 Pa. 150, 32 L.R.A. 467; Manson v. Day- 
ton, 153° FB. 258, 82 C.C.A;°588; 32 Yale Law |. 1917) 23 Cat taw 
Revi 997: 


Q.26. Smith sold goods to Brown, payment to be made in six 
monthly installments; Brown to have possession at once, but title 
not to pass until final payment. The contract also provided that, in — 
case of default by Brown, Smith might retake possession at any 
time. Brown defaulted after the second payment. Smith retook 
possession. He thereafter sued Brown for the unpaid part of the 
price. Should he have judgment? 


A. It is frequently held that a seller under a conditional sale con- 
tract, who has retaken possession cannot thereafter sue for the 
price. This proceeds on the analysis, usually, that retaking of the 
goods either constitutes rescission of the contract or gives rise to 
failure of consideration under the contract. Glisson v. Heggie 
Bros., 31 S.E. 118, 105 Ga. 30; McBryan v. Universal Elevator Co., 
89 N.W. 683, 130 Mich. 111, 97 Am.St.Rep. 453; Crompton v. 
Beach, 25 A. 446, 62 Conn. 25, 18 L.R.A, 187, 36 Am.St.Rep. 323: 
36 Harv.Law Rev. 489; 21 Mich.Law Rev. 820. Upon breach 
by the buyer, the seller may recover the goods or the price, but 
not both. It has been held, however, in other cases, recognizing 
that the conditional sale is a device for security to the seller for 
the purchase price, that regaining possession of the goods does 
not bar the seller’s right to sue for the price. Rudolph Wurlitzer 
Co. v. Mandarin Co., 188 N.W. 639, 178 Wis. 185. In such case 
the seller should not be allowed to retain the goods as his own, after 
the judgment is satisfied. A conditional sale is sometimes said to 
be analogous to an absolute sale with a mortgage back, and the 
conditional seller should not be allowed to recover more than his 
debt, or inflict a forfeiture. Puffer v. Lucas, 17 S.E. 174, 112 N.C. 
377, 19 L.R.A. 682; Bankston v. Hill, 98 So. 689, 134 Miss. 288, 37 
A.L.R. 88. 


Note, 36 Columb.Law Rev. 315. 
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Q. 27. On September 1, 1924, John Merchant sold and delivered 
to Ralph Byers a table. The purchase price of $100 was to be paid 
in ten equal installments. It was expressly provided in the sale 
agreement that title should remain in Merchant until the price was 
fully paid. Byers paid six installments of the purchase price and 
then defaulted. After repeated demands for payment, Merchant re- 
took the table on November 1, 1924, and now holds it. Byers now 
sues to recover back from Merchant the part of the purchase price 
which he paid. Merchant demurs to the foregoing statement of 
facts. 


A. Sometimes conditional sales, even though providing for for- 
feiture, have been held to be analogous to chattel mortgages, and 
the vendee has been allowed an equity of redemption. But very 
severe forfeitures are allowed by the laws of most jurisdictions in 
conditional sale contracts, and the seller is allowed to resume pos- 
session without rescinding the contract or returning payments 
made, though far in excess of his damages. Clark v. Barnard, 2 S. 
Ct. 878, 108 U.S. 436, 27 L.Ed. 780; Pfeiffer v. Norman, 133 N.W. 
97, 22 N.D. 168, 38 L.R:A.(N.S.) 891, On principle the courts 
should follow the analogy between a conditional sale and a chat- 
tel mortgage, as if it were a short cut for an absolute sale, with 
a mortgage back to the seller for the unpaid balance of the price. 
See 5 Minn.Law Rev. 329; 6 Minn.Law Rev. 422. A forfeiture 
should not be permitted in exercising security rights. 49 Harv. 
Law Rev. 128. 


Q. 28. Smith was the owner of a piano, which was in transit to 
him, and for which he took a bill of lading promising delivery to 
himself or order. This bill of lading Smith indorsed in blank 
and gave to Brown, a servant, with direction to have the piano de- 
livered to him on its arrival. Brown wrongfully sold this bill to 
Thomas, who purchased in good faith and for value, and eventually 
got the piano from the carrier. Could Smith retake it from 
Thomas? 


A. Brown had no property and therefore ordinarily could pass 
none to Thomas. If Smith is precluded from recovery, therefore, 
his inability must be predicated on estoppel or other special 
grounds. He would not have been estopped, had he placed the 
piano itself in Brown’s possession (22 Ill.L.Rev. 652), and un- 
der the original common law it seems doubtful if giving an order 
bill of lading would have more effect. Under the mercantile view 
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of order bills of lading, however, gradually adopted into the law as 
a basis for decision, one who purchases an indorsed bill of lading 
may be better protected than if he had purchased goods them- 
selves. This is necessary in order to promote the negotiability of 
such documents. Under Sales Act, §§ 32, 33, the bill having been 
“intrusted” to Brown, Thomas would be protected, unless the 
phrase “any person intrusted” is interpreted as “intrusted for pur- 
pose of Sale” as such phrases in the Factors’ Acts were interpreted. 
Lickbarrow vy. Mason, 6 Hast. 20, note, 110 Eng.Reprint, 1191. : 
Commercial Savings Bank of Grand Rapids, Mich., v. Mann, 200 N.Y.S. 587, 
206 App.Div. 297. 
National Bank of Bristol y. Baltimore & O. R. Co., 59 A. 134, 99 Md. 661, 
105 Am.St.Rep. 321. 
Commercial Nat. Bank v. Canal-Louisiana Bank & Trust Co., 36 S.Ct. 194, 
239 U.S. 520, 60 L.Ed. 417, Ann.Cas.1917H, 25. 


Ballantine, “Purchase for Value and Estoppel,” 6 Minn.Law Rev. 87; Wil- 
liston, 82 U.Pa.Law Rev. 1. 


Q.29. A, an automobile dealer largely financed his business 
through “trust receipts’ according to the “floor plan” of the 
General Motors Acceptance Corporation, a subsidiary of the 
General Motors Company. According to this plan the dealer pro- 
cures credit accommodation from GMAC by which GMAC pays 
the major portion of the purchase price to the manufacturer for 
cars ordered by the dealer. The security for these advances in 
its simplest form is taken in the form of bills of sale of the cars 
from the original seller of the cars to GMAC, at the time of the 
shipment of the cars for the buyer’s account. GMAC gives the 
dealer possession of the cars for display on his showroom floor 
on the dealers signing a note for the unpaid price and a “trust re- 
ceipt” reciting that the property is in GMAC and that the dealer 
agrees not to sell any car thus covered until settled for, etc. There 
was in the instance no statutory provision for recording trust re- 
ceipts. A sold one of these cars to B, a purchaser in the ordinary 
course of business, taking in B’s old car on the trade and the bal- 
ance in cash. A had not settled with GMAC for this car. A also 
mortgaged two other trust cars to M, as security for a loan from 
him, without having settled with GMAC. This chattel mortgage 
was duly recorded. As A made no subsequent settlements, GMAC 
proceeded to repossess these cars under the terms of the trust 
receipt. (a) Is GMAC entitled to prevail against M? (b) Is 
GMAC entitled to prevail against C? 


A. (a) GMAC is entitled to prevail against M. Where, under 
the “trust receipt” arrangement, the goods have reached the pos- 
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session of the purchasing dealer, the property interest in those 
goods is divided, the financing house holding its security interest 
under the trust receipt while the beneficial interest and possession 
are in the purchasing dealer. Accordingly, in the absence of actual 
or apparent authority to dispose or of applicable recording acts, 
subsequent purchasers or encumbrancers can acquire only such 
limited interest as the dealer had, subject to the prior encumbrance 
of the financing house as security holder under the trust receipt. 
Moors yv. Kidder, 12 N.E. 818, 106 N.Y. 32; Commercial Credit Co. 
Visreatc. 23 1aP7 340" 195, Cal°27> \.In* re James, Tne(C-C.A.)+30 
F.(2d) 555; People’s Loan & Investment Co. v. Universal Credit 
SO (C.C.A.) 75 F.(2d) 545. 

Ordinary chattel mortgage or conditional sale recording acts do 
not apply to the usual tripartite trust receipt security; that is, 
where the security holder’s interest arises contemporaneously with 
the buyer’s interest and is derived not from the buyer but from 
the original seller who is paid by the security holder’s advances 
for the buyer’s account. People’s Nat. Bank v. Mulholland, 117 
N.E. 46, 228 Mass. 152; General Motors Acceptance Corporation 
v. Hupfer, 202 N.W. 627, 113 Neb. 228. Under the recently recom- 
mended Uniform Trust Receipts Act, the recording provided for 
trust receipts differs widely from what is required under ordinary 
chattel mortgage or conditional sale recording acts. 

(b) GMAC is not entitled to prevail against C. The arrange- 
ment for display of the cars on the dealer’s showroom floor as part 
of his stock in trade for sale, under the terms of the trust receipt, 
is recognized as constituting apparent authority, if not actual au- 
thority, to resell in the usual course of business. Accordingly, in 
such cases, purchasers are protected, whether or not the dealer ob- 
served the limitations on his authority to resell contained in the 
trust receipt. Glass v. Continental Guaranty Corporation, 88 So. 
876, 81 Fla. 687, 25 A.L.R. 312; Jones v. Commercial Investment 
Trust, 228 P. 806, 64 Utah, 151. 

On the whole subject of trust receipt security, see, generally, 
Bacon, “A Trust Receipt Transaction,” 5 Fordham Law Rev. 17; 
Bogert, “The Effect of the Trust Receipts Act,” 3 Univ. of Chicago 
Law Rev. 26; 19 Cal.Law Rev. 257; 42 W.Va.Law Rev. 62; 4 
Brooklyn Law Rev. 100; 82 U.Pa.Law Rev. 270; 45 Yale Law J. 
127z. 
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SECTION 5.—BAILMENTS—CONSIGNMENTS FOR SALE 


Q.30. A & Co., retail grocers, agreed to sell on commission 
for B & Co., wholesale grocers, a quantity of groceries which, B 
& Co. were eager to dispose of in the market but which A & Co. 
did not want to buy outright on their owh account. Accordingly, 
these goods were received by A & Co. “on consignment,” to be 
resold by them, on commission, for the account of B & Co., in the 
ordinary course of business. Shortly after receiving these goods 
into their possession A & Co. sold out the store and the entire 
stock in trade, including these goods, to C & Co., who paid a lump 
sum in cash therefor, and took possession of the store at once. 
C & Co. had no notice of B & Co.’s interest, and purchased in 
good faith, Can B & Co. now assert ownership of the “con- 
signed” groceries against C & Co.? 


A. Yes, B & Co. can take the “consigned” goods from C & 
Co., the purchaser from the consignee A & Co. The purchaser, 
even though a purchaser for value without notice, can acquire no 
more title to the goods than his seller had. Saltus v. Everett, 20 
Wend.(N.Y.) 267, 32 Am.Dec. 541. The innocent purchaser 
from a conditional buyer of a chattel, in the absence of recording 
_ acts, succeeds merely to the interest which his seller had and takes 
subject to the conditional seller’s security rights. Harkness v. 
Russell .& Co,,-7 S.Ct. 51,. 18. 19387663; 30" L.Ed. 285.> "Martiriey: 
Hollins, 5 P.(2d) 899, 118 Cal.App. 561. The mere fact of intrust- 
ing possession of goods to another, without more, does not consti- 
tute a representation by the owner that the possessor either is own- 
er or has authority to sell. Accordingly no estoppel arises from 
mere delivery of possession to a bailee. Green v. Wachs, 173 N.E. 
575, 254 N.Y. 437. Even though there may have been apparent au- 
thority to sell in the usual course of business, such authority does 
not justify reliance thereon by a purchaser to whom sale is made 
out of the usual course. C. I. T. Corporation v. Winslow First 
Nat. Bank, 266 P. 6, 33 Ariz. 483. Accordingly, where A & Co., 
the bailees in possession, sell the goods in violation of the terms 
of the bailment, and not in the usual course, which would be up- 
held under the doctrines of apparent authority, the original owner, 
B & Co., may recover the goods from the bailee’s purchaser, C & 
Co. Romeo v. Martucci, 45 A. 1, 99, 72 Conn. 504, 47 L.R.A. 601, 
77 Am.St.Rep. 327. 

Notes, 30 Ill.Law Rey. 541; 29 Mich.Law Rev. 527. 
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SECTION 6.—EFFECTS OF FRAUD AND RETENTION OF 
POSSESSION—BULK SALES 


Q. 31. A had a horse on exhibit at the State Fair. On Thurs- 
day he sold this horse to B, a stranger, who paid $10.00 down and 
_ was to pay the balance of $340.00 the next day. A agreed to keep 
possession of the horse till next day. Next day, Friday, before B 
had called for the horse or tendered the balance due, A had an op- 
portunity to sell the horse to C for $425.00 cash. He did so, 
taking the cash and delivering the horse to C, without waiting 
for B. C had no knowledge of the transaction with B. Later in 
the day B called for the horse and tendered the balance, but was 
then told that the horse had been sold to C. Is B entitled to take 
the horse from C? 


A. B is not entitled to take the horse from C. This result 
may be rested on either of two grounds. In the first place, the re- 
tention of possession by the seller after the sale may be indica- 
tive of fraud against creditors or subsequent purchasers. In some 
jurisdictions such retention of possession is held conclusive of 
fraud, but in the majority of jurisdictions such retention of posses- 
sion merely gives rise to a presumption of fraud unless affirmative- 
ly rebutted by proof of good faith. Statutes on the subject in the 
various jurisdictions frequently embody these positions. In the 
present case there are no facts given affirmatively showing good 
faith in the sale from A to B. 

In the second place, even though good faith in the transaction 
between A and B were proved or admitted, C would nevertheless 
here be protected. A seller who remains in possession after a 
sale is while thus in possession vested by law with a power to 
make an operative transfer of the first buyer’s property interest 
by making a sale completed by delivery of the chattel in question 
to an innocent purchaser for value without notice. To this effect 
are both the generally prevalent common law and the Uniform Sales 
Act, § 25. Thus the first purchaser, who did not get delivery, can- 
not replevy the goods from the second purchaser to whom they 
were delivered. Williams v. Lancaster, 111 A. 754, 119 Me. 461. 
Neither can he recover their value from the second purchaser in — 
an action for conversion, Flynn v. Garford Motor Truck Co., 270 
P. 806, 149 Wash. 264. If, however, there had been delivery to 
neither purchaser, the goods being, for instance, in the posses- 
sion of some outside party as bailee, the first purchaser would 
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prevail in the contest between the two over who is entitled 
to the goods. C. I. T. Corporation v. First National Bank of 
Winslow, 266 P. 6, 33 Ariz. 483. So, if after the second sale by 
the seller still in possession delivery had eventually been made to 
the first purchaser, the second purchaser could not then replevy 
the goods from the first purchaser. Patchin v. Rowell, 85 A. 511, 
86 Conn. 372. Similarly, where the second purchaser had knowl- 
edge of the first transaction at the time of taking delivery from the 
seller, he could not prevail against the first purchaser. McCune v. 
Hobbs, 16 Ohio App. 346. 


Q. 32. Smith was approached by a man, X, who introduced him- 
self as Brown, of Brown & Co. This Brown was personally 
unknown to Smith, but Smith looked in the commercial credit 
book and found that his credit was well established. Relying on 
this credit, and supposing the man’s representations of identity to 
be true, Smith sold and delivered to him certain°gems. The man 
was in fact not Brown. He sold the gems to defendant, D, a 
purchaser in good faith, and absconded. Can Smith recover the 
gems from D, the defendant? 


A. If there was a contract between Smith and the man, X, then 
X had the property, for the parties intended the property to pass. 
Such property, having been procured by X through fraud, could 
have been rescinded by Smith as between himself and X. It had 
not been retaken, however, when X sold to defendant; there- 
fore defendant, a bona fide purchaser for value without notice, ac- 
quired it. It is too late for a defrauded seller to retake the prop- 
erty after it has passed to a purchaser in good faith. D’s title 
would therefore be protected against Smith. Levi v. Bray, 39 
N.E. 754, 12 Ind.App. 9; Pelham v. Chattahoochee Grocery Co., 
41 So. 12, 146 Ala. 216, 8 L.R.A.(N.S.) 448, 119 Am.St.Rep. 19; 
Schloss v. Estey, 72 N.W. 264, 114 Mich. 429. Under circum- 
stances where the parties deal with each other physically face 
to face, it has been held that the seller’s predominant intention 
is to contract with and pass the property to.the particular physical 
person who appears before him, though mistaken as to his iden- 
tity. Edmunds v. Merchants’ Despatch Transp. Co., 135 Mass. 
283; Phelps v. McQuade, 115 N.E. 441, 220 N.Y. 232, L.R.A.1918B, 
973; Phillips v. Brooks, [1919] 2 K.B. 243. 


Q. 33. Smith was approached by one Isaacs, who said that he 
represented Brown & Co., and that for them and on their account 
he wished to purchase certain unset gems. Smith delivered the 
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goods to him, and charged the amount to Brown & Co. Isaacs had 
not in fact any agency relation with Brown & Co. whatsoever, and 
his statements were fraudulent. Thereafter he went to Brown & 
Co. and offered to sell them the gems mentioned. They did buy, 
and paid Isaacs a fair price in good faith, Has Smith any rights 
against Brown & Co.? 


A. The property interest did not pass to Isaacs, for the reason 
that Smith did not so intend. The only contract of sale there pur- 
ported to be was between Smith and Brown & Co. Isaacs, having 
no property, could pass none. Brown & Co. got no property di- 
rectly from Smith by virtue of the apparent contract of sale, be- 
cause they were not in fact parties to it. In legal effect, there 
was no contract of sale for lack of a party. Smith could therefore 
recover the gems. Rogers v. Dulton, 65 N.E. 56, 182 Mass. 187; 
Indianapolis Saddlery Co. v. Curry, 138 N.E. 337, 193 Ind.App. 
346. 


Q. 34. A owned and operated a restaurant. He was in debt to 
B, a wholesaler who supplied him groceries and provisions on ac- 
count. He was also in debt to the C bank for a personal loan. The 
patronage of his restaurant was falling off. A mortgaged to D his 
stock of groceries and provisions, and also his restaurant furniture 
and fixtures, as security for a new loan, with the proceeds of which 
he remodelled his quarters and bought some new accessories in 
the effort to modernize his restaurant. In the making of this 
mortgage to D no attempt was made to comply with the “Bulk 
Sales Law.” The claims of B and C not being paid, these parties 
sued A, got their respective judgments, and proceeded to levy ex- 
ecution on the stock of groceries and provisions, and on the fur- 
niture and fixtures. In doing so they totally disregarded the mort- 
gage to D, claiming that this mortgage was void as against them 
for want of compliance with the Bulk Sales Act. Is that mortgage 
void as against B and C? 


A. Giving the Bulk Sales Act a strict construction, the mortgage 
is valid and cannot here be disregarded by the mortgagor’s credi- 
tors. Bulk sales statutes apply to the “stock of merchandise” dis- 
posed of in bulk instead of in the ordinary course of business. Con- 
struing the term “stock of merchandise” strictly, it covers neither 
the stock of groceries and provisions nor the furniture and fixtures 
of the restaurant, since none of these are in the ordinary course 
resold in the restaurant business and therefore here are not “mer- 
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chandise” in the commercial sense. Swift & Co. v. Tempelos, 101 
S.E. 8, 178 N.C. 487, 7 A.L.R. 1581; Boise Ass’n of Credit Men v. 
Ellis, 144 P. 6, 26 Idaho, 438, L.R.A.1915E, 917; Gallus v. Elmer, 
78 N.E. 772, 193 Mass. 106, 8 Ann.Cas. 1067. 

Construing such terms as “sale” or “disposition” strictly when 
ased in bulk sales statutes, those terms do not apply to a mort- 
gage transaction. Appel Mercantile Co. v. Kirtland, 181 N.W.. 
151, 105 Neb. 494; Waldrep v: Exchange State Bank of Keifer, 
{97 P. 509, 81 Okl. 162, 14 A.L.R. 747. Bulk sales statutes have 
up to the present time usually been construed strictly. Thus, for 
instance, they have been held inapplicable to a transfer of stock 
of merchandise from an individual dealer to his newly organized 
corporation in exchange for all the stock in the corporation, the 
purpose of the bulk sales statute being conceived to be to prevent 
sudden and secret conversion of the tangible assets of a going 
business into cash easily disposed of and difficult to trace. Mc- 
Lean v. Miller Robinson Co. (D.C.) 55 F.(2d) 232. See 22 Va.Law 
Rey. 689. 

In occasional jurisdictions amendments to the Bulk Sales Act 
have enlarged its scope to include mortgages in bulk as well as 
sales of goods in bulk. See New York Lien Law, § 230a (Laws 
of 1921, c. 462, as amended by Laws of 1922, c. 137). In various 
jurisdictions, moreover, bulk sales statutes have been more liberal- 
ly,construed in order more effectually to accomplish their pur- 
pose of protecting creditors against a well defined type of fraud 
in the marketing system. Thus the “sale” or “disposition” has 
in some instances been held to include a chattel mortgage of the 
goods. Beene v. National Liquor Co. (Tex.Civ.App.) 198 S.W. 
596. 

Bulk sales statutes apply in favor of all prior creditors who hold 
valid claims, irrespective of whether such claims originated in 
dealings concerning the identical goods. Lindstrom v. Spicher, 
205 N.W. 231, 53. N.D. 195, 41 A.L:R: 968. ‘See 7*U.Pa.Law Rev. 
72; 39 W.Va.Law Q. 323. 


SECTION 7.—WARRANTIES 


Q. 35. B the buyer, ordered from §S, the seller, 100 tons of ice. 
The ice was delivered at the time and place agreed upon, but it de- 
veloped on inspection that it was not clear in color, contained dirt 
and was possibly contaminated. The buyer then refused to pay 
the price as agreed. In suit between the parties, would the sell- 
er’s showing that there was nothing whatever in the written agree- 
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ment as to the character of the ice to be furnished support a judg- 
ment in his favor? 


A. No. The absence of such an express stipulation would not 
necessarily mean that the seller was not obligated to deliver clear, 
merchantable ice. Literally, to be sure, his only obligation would 
have been to deliver “ice,” and he had delivered ice, thereby ful- 
filling the literal terms of his undertaking. But the courts give 
effect to certain tacit terms, when the circumstances raise a rea- 
sonable inference that they were intended or understood as part 
of the agreement. Assuming in the instant case that the contract 
was for ice from a stock which the buyer was familiar with, there 
would be no implication that the ice delivered should be of a quality 
other than that of the larger mass. On the other hand, if the sell- 
er knew that the buyer intended it for resale for ordinary domes-’ 
tic purposes and was buying it for that purpose, there would 
readily be found a tacit undertaking to supply ice fit for that pur- 
pose or a tacit representation that the ice supplied was suitable 
for that purpose. But, if the agreed price were so low that it could 
reasonably be expected to procure only ice suitable for external 
refrigeration, this would tend to Hayao x an implied undertaking 
to furnish something better. - 

Wallace v. L. D. Clark & Son, 174 P. 557, 74 Okl. 208, 21 A.L.R. 361. 
ata pee te Milling & Elevator Co., 179 N.W. 488, 147 Minn. 34, 16 


Burgner-Bowman Lumber Co. vy. MceCord-Kistler Mercantile Co., 216 P. 815, 
114 Kan. 10, 35 A.L.R. 242. 


Q. 36. Smith & Co. were stock and bond brokers, with a large 
business. Brown entered their office, and announced that he de- 
sired to buy a $1,000 bond of a stated issue. He was told that the 
market price was 98 plus a one-eighth per cent. brokerage charge. 
He paid the amount and received a bond at once. That particular 
bond had been stolen from its owner, and, not being negotiable, 
was taken from Brown by legal process. Smith & Co. were quite 
innocent in the matter. Has Brown any action against Smith & 
Co. arising out of the facts? 


A. Brown’s right of action must depend upon the legal nature 
of his transaction with Smith & Co. Did he buy from Smith & 
Co., so that they stand in the position of sellers to him, or did he 
employ them as agents to buy such a bond for him? Was his of- 
fer to Smith & Co., “I will buy from you,” or “Will you buy for 
me”? ‘This preliminary question cannot be answered without 
further investigation of fact. Assuming, however, that Brown 
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bought from Smith & Co., he could sue them for breach of an im- 
plied warranty that they were capable of passing a valid title to 
the bond. Meriden Nat. Bank v. Gallaudet, 24 N.E. 994, 120 N.Y. 
298. The seller’s selling as his own involves a tacit representation - 
that he either owns the goods he is selling or is authorized by the 
owner to sell. Under the phraseology of warranty of title, the law 
in such cases imposes upon the seller the obligation to answer for 
the accuracy of that tacit representation in case it was unfounded 
and the buyer relied thereon to his damage. Gould v. Bourgeois, 
18 A. 64, 51 N.J.Law 361. 

This action for breach of warranty would lie, even though, in 
buying from Smith & Co., Brown knew that they were not selling 
their own goods, but were acting as agents for an undisclosed 
principal. In‘such a case it has been held that there is an implied 
warranty by the agent himself that he has power to convey a good 
title. McClure v. Central Trust Co. of New York, 58 N.E. 777, 
165 N.Y. 108, 53 L.R.A. 153; Pugh v. Moore, Hyams & Co., 10 So. 
710, 44 La.Ann. 209; Mechem, Agency (2d Ed.) § 2364, note 10. 
But, of course, if the purchaser has not relied on the credit of the 
agent from whom he buys, such a warranty will not be implied. 
Worthington v. Cowles, 112 Mass. 30. 

Assuming, on the other hand, that Brown did not buy from 
Smith & Co., either as principals or agents, but merely employed 
them as his agents to buy for him, he could not set up any war- 
ranty of title on their part, for there would have been no sale from 
them to him. There would, however, be an obligation on their 
part to use due care in buying for Brown, and he could hold them 
liable if the facts showed a dereliction of that duty. 


Q. 37. When a buyer orders from a manufacturer a chattel, such 
as the manufacturer is accustomed to make, and describes it by 
the trade-name given it by the manufacturer, and at the same time 
informs the manufacturer that it is to be used for a particular pur- 
pose,—e. g., “one of your No. 2 size ‘winter-comfort’ heating fur- 
naces, for use in a 16-room house”—on what premise can it be said 
that the manufacturer, in entering into the sale, does not impliedly 
warrant that the chattel will serve the purpose? 


A. An absence of implied warranty is predicated on the assump- 
tion that there is no duty on the seller to point out to the buyer 
that the terms of his order are inconsistent. The trade-name spe- 
cifically characterizes a certain thing. That thing may not be suit- 
able for the purpose the buyer mentions. The thing expected by 
the buyer—i. e., something fitted for the purpose and having those 
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established characteristics—may not exist. It may be argucd, 
therefore, and it is so held that the statement of purpose is ex- 
traneous to the description contracted for, and that the seller is 
under no obligation to negative the buyer’s apparent belief that 
the thing described has this additional characteristic. This con- 
clusion essentially rests on the position that what particular use 
or experiments the buyer may want to attempt with goods which 
he himself selects is no concern of the seller, so long as the seller 
does nothing to mislead the buyer. 

Gregg v. Page Belting Co., 46 A. 26, 69 N.H. 247. 

Titley v. Enterprise Stone Co., 20 N.B. 71, 127 Ill. 457. 

Wilson y. Lawrence, 1 N.E. 278, 189 Mass. 318. 

eee Boiler Co. v. Duncan, 58 N.W. 232, 87 Wis. 120, 41 Am.St.Rep. 


Dounce v. Dow, 64 N.Y. 412. 
2 Wis.Law Rev. 385. 


Q. 38. In a case such as the foregoing, when goods are ordered 
by a trade-name, or by a catalogue description, can any warranty 
at all be implied? 


A. Section 15 (4) of the Sales Act provides that: “In case of a 
contract to sell or a sale of a specified article under its patent or 
trade-name, there is no implied warranty as to its fitness for any 
particular purpose.” Both under the act and at common law the 
obligation is imposed to make good the tacit representation in- 
volved in such transactions that the article shall be as well made 
‘and of as good materials as is commonly characteristic of the 
articles so described, and also that it shall be suitable for the par- 
ticular purpose for which such articles are commonly adapted. 
For instance, under a bargain for a “No. 2. winter-comfort furnace,” 
the obligation would be imposed that the furnace supplied shall 
be as free from defects as is customary in the maker’s No. 2. win- 


ter-comfort furnaces. There might also reasonably be an obliga- © 


tion that it would be as efficient as the general run of furnaces of 
that particular type and size. There is no necessary antithesis be- 
tween the trade-named product and reasonable freedom from de- 
fects. But, on the other hand, the trade-name might specifically 
connote goods of an inferior quality, and therefore be inconsistent 
with freedom from defects. It is clear in such cases that there is 
no warranty of suitability for any distinctive special purpose for 
which the buyer may intend to use such goods. 


Stoehrer & Pratt Dodgem Corporation v. Greenburg, 146 N.E. 34, 250 Mass. 


550. 
Little v. G. E. Van Syckle & Co., 73 N.W. 554, 115 Mich. 480. 
American Tank Co. vy. Revert Oil Co., 196 P. 1111, 108 Kan. 690. 
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Appalachian Power Co. v. Tate, 111 S.B. 150, 90 W.Va. 428. 
Ward v. Great Atlantic & Pacific Tea Co., 120 N.B. 225, 231 Mass. 90, 5 
A.L.R. 242. 


Q. 39. A, a customer, bought from B, at B’s retail store, a loaf 
of bread made by the C Baking Co. There was in this loaf of 
bread at the time it was baked a shingle nail. This shingle nail 
penetrated the roof of A’s mouth as he attempted to eat the bread. 
Can A maintain an action against the C Baking Co. for damages 
for breach of an implied warranty that the bread was free from 
deleterious substances and suitable for use as food for human be- 
ings? 


A. Proceeding on the assumption that a warranty obligation is 
necessarily contractual in nature, the weight of authority apparent- 
ly still holds that the absence of privity of contract between the 
original seller and a subpurchaser precludes any liability to the 
subpurchaser for breach of warranty by the original seller. Chysky 
v. Drake Bros. Co., Inc., 139 N.E. 576, 235 N.Y. 468, 27 A.L.R. 1533; 
Waite, “Retail Responsibility and Judicial Law Making,” 34 Mich. 
Law Rev. 494. Thus it has often been said that a warranty will 
not run with a chattel on its resale, in favor of a subpurchaser. 
Where this view of the nature of the warranty obligation prevails, — 
accordingly, the only alternative usually open for enforcing lia- 
bility on the part of the original manufacturer to the subpurchaser 
injured through the defective quality of goods:is a possible tort 
action for negligence, such as was involved in MacPherson v. Bu- 
ick Motor Co., 111 N.E. 1050, 217 N.Y. 382, L.R.A.1916F, 696, Ann. 
Cas.1916C, 440. In more recent times, however, many courts have 
‘ come to recognize that a warranty obligation is not necessarily 
contractual in nature but may be imposed by law independently 
of any promise or intention to contract. So an implied warranty 
has been held applicable between the manufacturer of food and 
the ultimate purchaser on the ground that by putting goods on 
the market in the original packages the manufacturer in effect rep- 
resents to the ultimate purchaser that the contents are wholesome. 
Nock v. Coca Cola Bottling Works of Pittsburgh, 156 A. 537, 102 
Pa.Super. 515. See Baxter v. Ford Motor Co., 12 P.(2d) 409, 15 
P.(2d) 1118, 168 Wash. 456, 88 A.L.R. 521; 23 Cal.Law Rev. 621. 


Q. 40. A bought a loaf of bread at B’s grocery. In doing so he 
asked for a loaf of “Ward’s bread.” The salesman gave him what 
he asked for, wrapped in a sealed package as it had come from 
the Ward Baking Co., the baker. The loaf had concealed in it a 
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pin, which hurt A’s mouth when he was eating the bread. Has A 


a cause of action against B for damages? 


A. According to the trend of recent authority A can recover 
damages from B. The seller’s implied warranty of quality usually 
rests on tacit representations, relied on by the buyer, as to suita- 
bility (Sales Act, § 15, subd. 1), or as to merchantableness (Sales 
Act, § 15, subd. 2). Thus it has been held that the seller’s warran- 
ty of merchantableness is applicable to sales of food in the original 
packages even though the buyer asks for and receives a partic- 
ular brand. Ryan vy. Progressive Grocery Stores, 175 N.E. 105, 
255 N.Y. 388, 74 A.L.R. 339. So it has been held that the seller’s 
implied warranty is applicable, relying on the broader ground of 
policy that this places the responsibility upon the party to the 
contract best able to protect himself against original wrong of 
this kind, and best able to recoup himself in case of loss, because 
he knows or comes in touch with the manufacturer. Ward v. Great 
Atlantic & Pacific Tea Company, 120 N.E. 225, 231 Mass. 90, 5 
A.L.R. 242; Llewellyn, 36 Columb.Law: Rev. 699; 49 Harv.Law 
Rev. 1379; 15 Boston U.Law Rev. 867; 23 Cal.Law Rev. 532. 


Q. 41. Smith sold to Brown a certain secondhand gas engine, 
which in due course he delivered to Brown, and for which Brown 
paid. At the time he made the offer, Smith assured Brown as a fact 
that the engine would consistently produce 50 horsepower. Brown 
would not have bought the engine, had he not relied upon this state- 
ment. As soon as he put the engine to use, however, it appeared 
that Smith had materially overestimated its capacity. Can Brown 
compel Smith to take back the engine and return the money? 


A. Under the Sales Act the buyer has the option to rescind the 
sale and recover the purchase money or to recover damages for the 
breach of warranty. Sales Act, § 69. Smith agreed to sell a specific 
engine, and delivered that engine according to the contract. The 
statement of capacity was not a condition of performance of the con- 
tract, but a collateral representation, and, if relied on, the law im- 
poses upon the seller the obligation to make good the representa- 
tion. Brown cannot, therefore, logically return the engine on the 
ground that it was not what he contracted to receive, as he might 
have done had Smith agreed to deliver an otherwise unidentified 
“SQ horse power engine.” In such case, nothing but a 50-horsepower 
engine would have filled the terms of the contract. To return the 
goods in this case would involve rescission of the contract and a 
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return of the property. Assuming that the misstatement of Smith 
was not so fraudulent as to permit a rescission for fraud, many 
courts would refuse to allow a rescission, and would limit Brown to 
a recovery of the damages caused to him through Smith’s misstate- 
ment. H. W. Williams Transp. Line v. Darius Cole Transp. Co., 
88 N.W. 473, 129 Mich. 209, 56 L.R.A. 939 (but cf. Sherwood v. 
Walker, 33 N.W. 919, 66 Mich. 568, 11 Am.St.Rep. 531); Worces- 
ter Mfg. Co. v. Waterbury Brass Co., 48 A. 422, 73 Conn. 554; Du 
Pont Chemical Co. v. Buckley, 126 A. 674, 96 N.J.Eq. 465. 

Other courts have allowed rescission and return on the ground of 
mutual mistake of fact. Sherwood v. Walker, 33 N.W. 919, 66 Mich. 
568, 11 Am.St.Rep. 531; Newell v. Smith, 3 A. 674, 53 Conn. 72. Still 
other courts, and the Sales Act, allow a return of the goods within a 
reasonable time. Sedlacek v. Welpton Lumber Co., 197 N.W. 618, 
111 Neb. 677; Smith v. Hale, 33 N.E. 493, 158 Mass. 178, 35 Am.St. 
Rep. 485; Hoyer v. Good, 161 N.W. 691, 182 Iowa, 148; Sales Act, 
§ 69; Donovan v. AZolian Co., 200 N.E. 815, 270 N.Y. 267. Under 
this view, accordingly, the seller is responsible for his erroneous 
representations about the goods which induce the bargain, wheth- 
er the errors are due to intentional deception or to unintentional 
mistake, 


SECTION 8.—INSPECTION AND ACCEPTANCE 


Q. 42. Smith, having contracted to sell 30 tons of described fer- 
tilizer, consigned what he said conformed to the contract to the 
buyer. Nothing had been said in the contract as to the time of pay- 
ment, but Smith demanded payment immediately. The buyer re- 
fused to pay, unless he were given opportunity to inspect the fer- 
~ tilizer. Smith then sued for breach of contract. Judgment for 
whom? 


A. For the defendant. A buyer has a right to ascertain that the 
seller has really offered the property contracted for before he is obli- 
gated to pay, unless he has agreed to pay regardless of receipt of 
the goods, or has otherwise waived the right to know before he pays 
that he is getting the goods contracted for. Charles v. Carter, 36 
S.W. 396, 96 Tenn. 607 ;Croninger v. Crocker, 62 N.Y. 151; Sawyer 
v. Dean, 21 N.E. 1012, 114 N.Y. 469; Lawder & Sons Co. v. Albert 
Mackie Grocery Co., 54 A. 634, 97 Md. 1, 62 L.R.A. 795. In. this case 
the buyer had not agreed to pay immediately, nor is there anything 
else stated from which there might be implied an undertaking to 
pay before seeing the particular goods tendered. 
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Q. 43. Suppose, in the foregoing case, the question had been, not 
the liability of the buyer for payment, but the right of the buyer as 
owner to sue the carrier for nondelivery. Would the property have 
been in him? 


A. There is nothing in the facts to indicate that payment was 
intended as a condition precedent to the passing of the property. 
Delivery to the carrier of goods/conforming to the contract, con- 
signed, as these were, to the buyer, presumably passes the property 
to the buyer. His right to inspect before payment is not a condi- 
tion precedent to the passing of the property, but a right to ascertain 
before payment whether or not the proper goods were delivered to 
the carrier. Harper v. State, 121,S.W. 737, 91 Ark. 422, 25 L.R.A. 
(N.S.) 669, 18 Ann.Cas. 435; Edelstone v. Schimmel, 123 N.E. 333, 
233 Mass. 45. Presumably, therefore, the buyer would have been 
in position to maintain a proprietary action against the carrier. Cf.. 
however, Garvan v. New York Cent. & H. R. R. Co., 96 N.E. 717, 
210 Mass. 275. Had this been a “delivery on approval,” the effect 
would have been different. In such cases the contract provides that \ 
the property shall not pass until inspection and acceptance. 


Q. 44. Smith contracted to sell and Brown to buy 30 tons of fertil- 
izer having a specified nitrate content. -In due course a shipment of 
fertilizer reached Brown, and he paid Smith the agreed price. On 
analysis the shipment proved to be far below the stipulation as to 
nitrate content. Brown notified Smith of the fact, offered to return 
the fertilizer, and demanded a return of his money. Is he entitled 
to it? 


A. Yes; the fertilizer contracted for was not identified at the time 
of the contract, and the property could not then have passed. That 
which was tendered in performance of the contract was not such as 
the seller had agreed to sell. The buyer, therefore, was not obliged 
to accept it. Delivery to a carrier for a buyer of something the con- 
signee has never contracted to buy does not pass the property to 
him. (See question No. 14.) The buyer’s mere physical receipt of 
a chattel, under the mistaken idea that it is something he has con- 
tracted for, either does not amount to an acceptance of the property, 
or is in legal effect an acceptance with power reserved to revest the 
property on discovery of the mistake. The courts are not explicit as 
to the theory, but the buyer’s right to reject or return the goods 
and recover money paid under such circumstances is clear, 


Pope v. Allis, 6 S.Ct. 69, 115 U.S. 363, 29 L.Ed. 393, 
Brewer y. Housatonic Ry. Co., 104 Mass. 593. 
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Sedlacek v. Welpton Lumber Co., 197 N.W. 618, 111 Neb. 677. 

Kuppenheimer y. Wertheimer, 64 N.W. 952, 107 Mich. 77, 61 Am.St.Rep. 
Bale, 

22 Columb.Law Rev. 184. 


Q. 45. Assuming the facts of the preceding question, would it have 
made any difference how long the buyer had waited before ascertain- 
ing the defect in performance, or whether he had used some of the 
fertilizer before ascertaining the defect? 


A. In case of a seller’s failure to deliver the goods contracted for, 
the buyer may, if he chooses, waive the defect in performance and 
accept the goods tendered. After acceptance he cannot return them. 
Such acceptance need not be express. A buyer’s use of the goods as 
his own after he knows of the defect, or his retention of them for an 
unreasonable length of time without an attempt to ascertain wheth- 
er or not the seller properly performed, will be treated by the courts 
as amounting to an acceptance of the goods as delivered. Cream 
City Glass Co. v. Friedlander, 54 N.W. 28, 84 Wis. 53, 21 L.R.A. 135, 
36 Am.St.Rep. 895; Barton v. Kane, 17 Wis. 38, 84 Am.Dec. 728; 
Freedman v. Marrow Shoe Mfg. Co., 15 A. 690, 122 Pa. 25. But the 
fact that the buyer has kept the goods long enough to ascertain the 
truth, or has used part of them in ascertaining it, does not, in itself, 
amount to acceptance. It istuse after knowledge of the defect, or 
unreasonable delay, that precludes rejection. What is reasonable in 
this respect is a fact question. United States v. Dewart Milk Prod- 
ucts Co. (D.C.) 300 F. 448; Schnitzer v. Lang, 145 N.E. 65, 239 N.Y. 
1; Philadelphia Whiting Co. v. Detroit White Lead Works, 24 N.W. 
881, 58 Mich. 29. Cf. Am. Steam Gauge & Valve Mfg. Co. v. Me- 
chanics’ Iron Foundry Co., 101 N.E. 376,.214 Mass. 299; Joannes 
Bros. Co. v. Czarnikow-Rionda Co., 201 N.Y.S. 409, 121 Misc. 474. 


Q. 46. If in the preceding case the buyer should be held to have 
accepted the goods as delivered, could he nevertheless hold the seller 
liable for the latter’s failure in exact performance? 


A. If the buyer be said to have accepted the goods delivered in 
substitution for those which should have been delivered, there 
would be no basis for recovery. But if the transaction be treated 
as an offer and acceptance of the goods, not as satisfaction of the 
seller’s contract, but rather as part performance, there would re- 
main the seller’s liability as to the rest, or, if it can be assumed that 
the buyer’s keeping of the goods is not under the contract at all, 
there arises a new liability on his part to the seller for the goods, 
and the seller’s original contract remains wholly unperformed. The 
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decisions are in confusion as to the buyer’s rights and obligations 
under the circumstances. In Reed v. Randall, 29 N.Y. 358, 86 Am. 
Dec. 305, the court held that “the retention of the property by the 
vendee is an assent, on his part, that the contract has been perform- 
ed.” South Atlantic Packing & Provision Co. v. York Mfg. Co. (C. 
C.A.) 276 F. 509. But in Temple Bros. v. Munnett, 123 A. 431, 97 Vt. 
395, it was held that the buyer could recover damages, although he 
was liable for the price. In Standard Growers’ Exch. v. Howard, 
89 So. 345, 82 Fla. 97, the buyer was held not liable for the price and 
the seller was limited to quantum valebat. Cf. Greenberg v. Perlson, 
186 N.W. 161, 176 Wis. 84, and Lowry Coffee Co. v. Andresen-Ryan 
Coffee Co., 190 N.W. 985, 153 Minn. 498. Sales Act, § 49, provides 
that acceptance shall not relieve the seller from liability for dam- 
ages, unless after acceptance the buyer shall fail to give him notice of 
the breach within a reasonable time. 


SECTION 9.—_STATUTE OF FRAUDS 


Q. 47. A orally contracted to sell B certain styles of shoes, which 
he was to manufacture for B, and which were not suitable for sale 
to others in the usual course of the seller’s business. The seller 
tendered the goods to the buyer, who refused to receive them, be- 
cause there was no writing to evidence the contract. Was this a 
contract for “the sale of goods,” within the meaning of the statute 
of frauds? 


A. According to the so-called English rule, any contract which 
will result in the transfer of title to a chattel for a price is a con- 
tract for the sale of goods. Lee v. Griffin, 1 Best & S. 272; Rex 
v. Wood Green Profiteering Com., [1920] K.B. 55; Graves v. 
Hardy, 1 Cob. & E. 287. The “New York rule” is that the con- 
tract is for work and labor, and is not for sale of goods, unless the 
goods are in existence at the time of making the contract. Sewall 
vy. Fitch, 8 Cow.(N.Y.) 215; Higgins v. Murray, 73 N.Y. 252; 
Meyer. Bros. Drug Co. v. McKinney, 121 N.Y.S. 845, 137 App. 
Div. 541; Kellogg v. Witherhead, 6 Thomp. & C.(N.Y.) 525; 
Mead v. Case, 33 Barb.(N.Y.) 202. Some courts have taken an 
intermediate position, the so-called Massachusetts rule, to the ef- 
fect that, if the contract calls for a chattel to be specifically made 
for the buyer, it is not a contract of sale; but it is a contract of 
sale, even if the chattel is to be made, if the chattel is such as the 
seller would normally make for the general market. Gardner v. 
Joy, 9 Metc.(Mass.) 177; Mixer v. Howarth, 21 .Pick.(Mass.) 205, 
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32 Am.Dec. 256; Smalley v. Hamblin, 49 N.E. 626, 170 Mass. 380; 
Atlas Shoe Co. v. Rosenthal, 136 N.E. 107, 242 Mass. 15; 36 Harv. 
Law Rev. 111; 22 Col.Law Rev. 767. The so-called Massachusetts. 
rule has been codified in the Sales Act, § 4, subd. 2. According to 
that rule, accordingly, the present transaction was not within the 
statute. Eddleman v. Myers, 188 N.E. 802, 98 Ind.App. 394. 


Q. 48. The statute of frauds does not require a memorandum if 
the buyer “shall accept part of the goods so sold and actually re- 
ceive them.” Would it be sufficient to bring a case within this 
provision for the seller to show that title to the goods had passed? 


A. No; he could not show that the property had passed unless 
he could prove the contract, and he could not prove the contract 
unless he could show acceptance and receipt of the goods. Ac- 
ceptance of the property is not synonymous with acceptance and 
receipt of the goods. The property interest may pass, either at the 
time the contract is entered into, or later, e. g., at the time goods 
are delivered to a carrier. But even if the consent to take the 
particular goods which is involved in passing of the property were 
considered “acceptance,” within the meaning of the statute, its con- 
joined requirement of actual receipt clearly refers to the physical 
control of the goods. In other words, actual receipt, as used in the 
statute, has reference to the possession as distinguished from the 
property interest in the goods. It is necessary, therefore, to prove 
that the goods have been accepted and received before the statute 
is satisfied, and hence before it can be shown that the property 
has passed. 

Shindler v. Houston, 1 N.Y. 261, 49 Am.Dee. 316. 

Riley v. Bancroft’s Estate, 71 N.W. 745, 51 Neb. 864. 

Pinkham v. Mattox, 53 N.H. 600. 

James Mack Co. y. Bear River Milling Co., 227 P. 1033, 63 Utah, 565, 36 


A.L.R. 643 (acceptance where purchaser is in possession of goods at time 
of sale). 


Q. 49. By oral agreement, A contracts to sell and B to buy cer- 
tain goods, described but not identified. Subsequently A selects 
from his stock goods conforming to the contract, and, as was im- 
plied in the agreement, ships them by carrier consigned to B. Is 
the acceptance and receipt by the carrier sufficient to dispense with 
a written memorandum under the statute of frauds? 


A. No; the delivery to the carrier would at common law be suf- 
ficient evidence of appropriation where the goods shipped con- 
form to the contract, but the requirement of the statute that the 


= 
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goods be accepted and actually received by the buyer is not satis-_ 
fied. The seller’s act of appropriation by making a proper ship- 
ment is insufficient under the statute of frauds to constitute ac- 
ceptance by the buyer, since permitting the seller to accept for the 
buyer to satisfy the statute would render the statute on this point 
substantially nugatory. 

Johnson v. Cuttle, 105 Mass. 447, 7 Am.Rep. 545. 

McCormick Harvesting Mach. Co. v. Cusack, 74 N.W. 1005, 116 Mich. 647. 


Gard v. Ramos, 138 P. 108, 23 Cal.App. 303. 
But ef. Spencer v. Hale, 30 Vt. 314, 73 Am.Dec. 309. 


Q. 50. Brown bought of Smith an automobile, then in Smith’s ga- 
rage in the country. As grass fires were threatening throughout 
the district, Smith suggested that Brown would be wise to have 
it insured while he was in town. Accordingly Brown insured it, as 
‘his automobile, with the Blank Company against loss through fire. 
When, later, Brown went to get the machine, it was discovered 
that the fires had reached Smith’s place and the car was destroyed. 
Smith insisted on payment, on the theory that title had passed to 
Brown before the fire. As the contract was not in writing, nor had 
anything been paid, Brown can set up the statute of frauds, and 
will do so unless assured that he can himself collect from the in- 
surance company. Can he do so? 


A. Assuming that the fire occurred after the making of the con- 
tract, the title had presumably passed to Brown at that time, a 
presumption strengthened by the statements respecting the insur- 
ance. (See question No. 3.) The statute would preclude Smith 
from showing that the property had passed to Brown, but the in- 
surance company, as an outsider to the contract, cannot set it up. 
The contract is not made void by the statute, but is effective, if 
provable, and only the parties, or their privies, can set up the stat- 
ute as a bar to such proof. Therefore Brown can igeically succeed 
against the company. 


Northwestern Mut. Life Co. v. Heimann, 93 Ind. 24. 

Jackson v. Stanfield, 36 N.E. 345, 37 N.E. 14, 187 Ind. 592, 23 L.R.A. 588. 
Rice vy. Manley, 66 N.Y. 82, 23 Am.Rep. 30. 

Purdom Naval Stores Co. y. Western Union Tel. Co. (C.C.) 153 F. 327. 
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SECTION 1.—CREATION OF THE SURETYSHIP RELA- 
TION—SURET Y—GUARANTOR—INDORSER— 
INDEMNITOR—WARRANTOR 


Q. 1. C contracts with P to sell him goods worth $5,000 on cred- 
it, provided P will furnish a surety. At P’s request G writes to C, 
promising that if C sells P the goods in question he (G) will guar- 
antee payment. C objects that P has not met his condition and re- 
fuses performance. P sues C for breach of contract. 


A. P will lose in about half the states, on the ground that a 
guarantor is mot the same as a surety. - There is no consensus of 
opinion as to the distinction between a surety and a guarantor. A 
common statement is that the surety is bound with the principal 
as a primary obligor and usually on the same instrument, while 
the guarantor is separately or collaterally bound. Suretyship and 
guaranty are substantially synonymous in popular usage. 


Ricketson v. Lizotte, 98 A. 801, 90 Vt. 386. 


Saint v. Wheeler & Wilson Mfg. Co., 10 So. 539, 95 Ala. 362, 36 Am.St.Rep. 
210. 


Radin, “Guaranty and Suretyship,” 17 Cal.Law Rev. 605; 18 Cal.Law Rev. 
21; 15 Boston U.Law Rev. 573. 
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Q.2. A bank agrees to discount P’s note if he will have S in- 
dorse it. § writes the bank a letter saying that if the note is dis- 
counted he will guarantee to pay it at maturity if P does not. Has 
P fulfilled the bank’s condition? 


A. S$ has not indorsed the note. A surety and an indorser are 
similar, in that both are secondarily liable. An indorser’s name 
must be signed to a negotiable instrument. To hold an indorser, 
the holder must present the note at the proper time and place to 
the maker and notify the indorser as required ‘by the Negotiable 
Instruments Law if the maker defaults. Presentment and notice 
are not necessary to charge a surety or guarantor. 


“Masters et al. v. Boyes et al., 145 P. 363, 44 Okl. 526. 
Arant, “The Written Aspect of Indorsement,” 34 Yale Law J. 144. 


Q.3. A corporation agrees with D that during 1936 it will pay 
any damages to person or property which are assessed against D 
for driving his motorcar. Is this contract subject to a state law; 
regulating surety and guaranty contracts? 


A. This is an indemnity or insurance contract and not subject to 
such a statute. An indemnitor contracts with the insured that the 
insured will lose nothing on the happening of the contingencies 
covered by the contract. In suretyship and guaranty the promise 
is to the creditor that if the debtor does not perform the surety will 
perform or indemnify the creditor against loss. The former is es- 
sentially a bipartite arrangement; the latter tripartite. 

Weightman y. Union Trust Co., 57 A. 879, 208 Pa. 449. 


12 Columb.Law Rev. 448; 24 Harv.Law Rev. 568; 44 Yale Law J. 1053, 
Credit transactions and legal categories. 


Q.4. A mercantile company makes a practice of giving a writ- 
ten “guaranty” of the quality and performance of every washing 
machine it sells. A state commission orders it to file reports re- 
quired of all surety and guaranty companies. 


A. The mercantile company can disregard the order. While 
guaranty and warranty have the same derivation and are often 
used synonymously, the mercantile company’s contract is more 
properly described as a warranty within the law of sales. A guar- 
anty is a protection against a default in futuro. A warranty is a 
collateral undertaking to indemnify for defects in respect to title, 
quantity, or quality of a thing sold. No particular words are re- 
quired to make a contract either of guaranty or warranty. 


Sturges & Co. v. Bank of Circleville, 11 Ohio St. 153, 168, 78 Am.Dec. 296. 
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Q. 5. P has bought goods from C for $1,000. C becomes anxious 
about P’s solvency and consults S. S writes to him that, if P does 
not pay, S will. After P’s default, C sues S. Result? 


A. C will lose. S’s promise is without consideration. If C had 
given some consideration to § or had agreed to extend P’s obliga- 
tion, the guaranty contract could have been enforced. If S had 
originally promised with P or if S had promised C before C had 
extended the credit, the requirement of consideration would have 
been satisfied by the extension of credit to P. 


Witschard v. A. Brody & Sons, 177 N.B. 385, 257 N.Y. 97. 
41 Yale Law J. 474. 


SECTION 2.—STATUTE OF FRAUDS 


Q.6. A corporation whose stock is largely owned by P seeks a 
loan from a bank. The bank cashier telephones to P, agreeing to 
make the loan if P will be a surety for the corporation. P agrees 
orally, but never signs any contract. On default the bank sues P. 


A. The bank cannot recover. Section 4 of the English Statute of 
Frauds (1677) states that no action shall be brought to charge a 
defendant upon any promise to answer for the debt, default or mis- 
carriages of another unless the agreement or some memorandum is 
in writing and signed by the party to be charged. However, a 
promise to the debtor himself to hold him harmless on his debt to 
C is a contract of indemnity and not within the statute except in a 
few jurisdictions. 


Corbin, “Contracts of Indemnity and the Statute of Frauds,” 41 Harv.Law 


Rev. 689. 
Hening, “Fourth Section of the Statute of Frauds,” 57 U. of Pa.Law Rev. 
611. 


But see Posten v. Clem, 78 So. 883, 201 Ala. 529, 1 A.L.R. 381. 


Q.7. S is the principal stockholder in a small publishing corpo- 
ration. A printer whose bills are unpaid refuses to complete a 
projected volume without a settlement of his account. S orally 
promises the printer that if he completes the work he will pay him 
in full if the corporation does not. The work is done and the cor- 
poration defaults, but S refuses to pay and when sued pleads the 
Statute of Frauds. What result? 


A. The printer probably will lose. The mere fact that there is 
new consideration for S’s promise is not decisive. The real ques- 
tion is whether S’s principal object is to subserve mainly his own 
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pecuniary or business advantage or to benefit a third person. If 
the promisor has a personal interest in property which he wishes to 
release from a creditor’s levy, the contract is generally held not to 
be governed by the Statute of Frauds. It is often said that the re- 
sult depends upon the “main purpose” of the promisor, as showing 
whether he was the primary and real debtor, and his promise was 
original and not collateral. 

Richardson Press v. Albright, 121 N.W. 362, 224 N.Y. 497, 8 A.L.R. 1195. 

Emerson v. Slater, 22 How. 28, 16 L.Ed. 360. : 

Arnold, “The Main Purpose Rule and the Statute of Frauds,” 10 Cornell 

Law Q. 28. 
Burdick, ‘“Suretyship and the Statute of Frauds,” 20 Columb.Law Rev. 153. 


41 U. of W.Va.Law Q. 161. 
Restatement, Contracts, § 184; Williston, Contracts (Rev.Ed.) § 462, 


SECTION 3——SCOPE OF THE CONTRACT 


Q. 8. S gives P a letter in which he agrees to guarantee his pur- 
chases up to $5,000. S shows the letter to C, who sells P goods 
on credit amounting to $5,000. When P defaults, S refuses to pay 
C on the ground that he made no offer to C and in any event that C 
did not notify him that credit had been extended. 


A. C can recover from §. While it is often said that a surety’s 
contracts are strictissimi juris, that is, are to be interpreted most 
restrictively in favor of the surety, and that the surety is a favor- 
ite of the law, and while this rule of construction still has con- 
siderable force, especially in the case of accommodation or gratui- 
tous sureties, it has no application where the meaning of the con- 
tract is clear. It is a reasonable assumption here that S intended 
the letter to be exhibited to creditors. S made an offer for a uni- 
lateral contract, and C’s act of extending credit to P before the of- 
fer of S had been revoked completed a unilateral contract. In a 
considerable number of jurisdictions, however, S cannot be held 
unless notified by C of his acceptance within a reasonable time aft- 
er the credit has been extended. 


Midland National Bank of Minneapolis v. Security Hlevator Co., 200 N.W. 


851, 161 Minn. 30. 
Adams, Cunningham & Co. v. Jones, 12 Pet. 207, 9 L.Ed. 1058. 


29 Yale Law J. 238. 
1 Williston, Contracts § 69. 


Q.9. P was engaged in building sewers for the city of Toledo. 
S wrote to the C bank that she would guarantee the payment of 
all P’s notes, or any renewals, or new loans made by C to P. P 
completed the Toledo work and then four years later, after com- 
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pleting also a Philadelphia contract, took a contract for construc- 
tion of a tunnel in Tennessee. The C bank lent P money for the 
Tennessee work, and on P’s default sued S. What result? 


A. C cannot recover. An unlimited guaranty as to time and 
amount is ambiguous in respect to being a continuing offer in the 
absence of words that clearly import such an intention. In such 
cases as this the instrument has to be construed in view of the 
circumstances as to whether it must be understood to be limited to 
specific transactions or whether it is intended to be left open until 
revoked. 

Gard y. Stevens, 12 Mich. 292, 86 Am.Dec. 52. 


Merchants’ National Bank v. Cole, 93 N.H. 465, 83 Ohio St. 50, Ann.Cas. 
1912A, 773. 


Cf. White’s Bank of Buffalo vy. Myles, 73 N.Y. 335, 29 Am.Rep. 157. 


Q. 10. S guaranteed notes of P to C up to $50,000. In the guar- 
anty S reserved the right to terminate the guaranty at any time 
except as to prior obligations, but stated specifically that nothing 
except cancellation by the creditor or notice by him should affect 
his liability. Five years later P gave C two notes, which P was 
unable to pay. S sought to show that the lapse of time between 
the date of the contract and the advances was unreasonable. Is S 
liable? 


A. § is liable. The contract is not ambiguous. It contains an 
enumeration of methods of termination and excludes those not enu- 
merated, such as lapse of time. 


Midland National Bank of Minneapolis y. Security Elevator Co., 200 N.W. 
851, 161 Minn. 30, 33. 


Q.11. S gave C a contract in writing by which he guaranteed 
advances to P. S agreed that the contract was a continuing one, 
that it could be terminated only by written notice from him, and 
that in the event of his death the guaranty should be in effect un- 
til notice of its termination was received from his personal repre- 
sentatives. S died, and C without knowledge of the death made 
new advances to P. S’s executor sent no notice to C but dis- 
claimed liability for advances after S’s death. Result? 


A. C cannot recover from §’s executor. The guaranty was re- 
voked by death. While there is some authority for its continuance 
until notice to or knowledge by the creditor, the general theory is 
that the guarantor’s promise in such a case is a continuing offer 
which expires on the death of the guarantor. A dead guarantor can 
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make no offer. The agreement that death should not terminate the 
offer of guaranty is ineffective. 


Bind v. Habich, 22 N.B. 765, 150 Mass. 112, 6 L.R.A. 383, 15 Am.St.Rep. 
74. i 
23 Mich.Law Rev. 800. 


SECTION 4.—SURETY’S RIGHTS AGAINST PRINCIPAL 
(1) Indemnity or Reimbursement . 


Q. 12. P, a contractor, assigned to his surety, S, amounts due 
from C and also all his equipment and materials, the assignment to 
be effective in the event that P defaulted and S was compelled to 
complete the work for C under the contract. P defaulted, S com- 
pleted the work and then sold the equipment. The amount real- 
ized, plus the sums paid by C, were considerably in excess of S’s 
expenditures. Can P recover this excess? 


A. P can recover. The assignment is only security for S’s right 
of reimbursement. §S is entitled to complete indemnity but nothing 
more. Had P not contracted to reimburse S, S could nevertheless 
have sued P for reimbursement. Originally such suits were al- 
lowed only in equity, but since the eighteenth century common-law 
courts have entertained such actions. Any partial payment by a 
surety entitles him to reimbursement. If, however, a surety in- 
duces a creditor to reduce his claim, the principal also must be giv- 
en the benefit of the bargain. 


Blanchard v. Blanchard, 94 N.E. 630, 201 N.Y. 134, 37 L.R.A.(N.S.) 783. 
Glenn, “‘Surety’s Rights to Indemnity,” 31 Yale Law J. 582. 


Q. 13. S was a surety on P’s contract with C. The Statute of 
Limitations barred actions on such obligations five years after 
maturity. Over four years after maturity S paid C but it was more 
than a year later that S sued P for reimbursement. P pleads the 
Statute of Limitations. 


A. S will recover. The statute runs on P’s obligation to S only 
from the date when S paid C. P would be excused only if S paid 
the debt after C’s claim was barred as to S himself. 

Smith y. Pitts, 52 So. 402, 167 Ala. 461. 
Arnold, 17 Il.Law Rev. 1, 11. See note, 22 Cal.Law Rev. 454. 


Q. 14. P owed a debt to C. C asked S to guarantee the obliga- 
tion and S in writing for consideration, but without P’s knowledge, 
agreed to do so. Upon P’s default S fulfilled his obligation and 
then sued P, Can he recover? 
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A. The general rule seems to be that S is a volunteer and that 
P is not liable to reimburse him. However, if S can show that he 
purchased P’s obligation instead of paying it, S can recover. Some 
courts, disliking the rule stated, require little evidence to give S 
the status of a purchaser. 


Crane vy. Noel & Co., 78 S.W. 826, 103 Mo.App. 122. 
Leslie vy. Compton, 172 P. 1015, 103 Kan. 92, L.R.A.1918F; 706. 
17 Harv.Law Rev. 577. 


(2) Exoneration 


Q. 15. S was surety on an obligation of P to C. When the debt 
was due, P, although apparently able to pay it, showed no inclina- 
tion to do so. § filed a bill in equity asking that P be ordered to 
pay C. What result? 


A. P will be ordered to discharge the obligation. The bill for 
exoneration is in the nature of a bill quia timet. The maturity of 
the debt is essential. It is sometimes held that the creditor is a 
necessary party to the action. 


West Huntsville Cotton Mills Co. v. Alter, 51 So. 338, 164 Ala. 305. 


Q. 16. Suppose that S demands of C in writing that he sue P be- 
fore proceeding against the surety. Must C proceed against the 
principal first? 


A. The famous New York case of Pain v. Packard, 13 Johns. 
174, 7 Am.Dec. 369, held that if a creditor ignored such a demand 
from the surety, he could not recover from the surety in the ab- 
sence of a showing that such a demand was inequitable in the cir- 
cumstances. The general American authority is contrary, but in 
about one-third of the states there are statutes adapting with some 
variations the doctrine of Pain v. Packard. 

Chapman v. Hoage, 56 S.Ct. 333, 296 U.S. 526, 80 L.Ed. 370, 


Bingham v. Mears, 61 N.W. 808, 4 N.D. 437, 27 L.R.A. 257, 
37 Yale Law J. 971. 


Q. 17. P gave C a note for $1,000 which was guaranteed by S. 
At maturity P refused payment. S agreed with C to give his own 
demand note for the amount due. C accepted S’s note and sur- 
rendered P’s note. S sued P at once for reimbursement, 


A. The authorities are in conflict on this question. Some allow 
S to maintain an immediate action against P since the original 
note is extinguished. Others refuse a’ recovery to S except to the 
extent of actual payment. 


Stone v. Hammell, 23 P. 708, 88 Cal. 547, 8 L.R.A. 425, 17 Am.St.Rep. 272. 
Howe v. Buffalo, N. Y. & BE. R. Co., 37 N.Y. 297. 
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SECTION 5.—SURETY’S RIGHTS IN RESPECT TO CRED- 
ITORS AND COSURETIES 


(1) Subrogation 


Q. 18. Pp and § executed, as principal and surety, a joint bond to 
C. On default S paid it. Seven years later he brings an action on 
the bond against P. The defense is that the bond was discharged 
by payment by one of the joint obligors, and that S’s right to re- 
imbursement was barred by the statutory period of 6 years. The 
Statute of limitations for actions on bonds or sane is 20 ee 
in the assumed junsdiction: Result? 


A. § will recover. The famous decision of Lord Eldon in Copis 

v. Middleton, 1 Turn. & R. 224 (1823), which held that subroga- 
tion will not lie when the bond which the surety pays is extin- 
guished by payment, is not generally followed in the United 
States, and has been abrogated by statute in England (19 & 20 
Vict). Ina case like the present, S will be subrogated to C’s claim 
on the bond, which will be kept alive for that purpose, and he will 
have whatever Tight C would have had. This is also the case gen- 
erally when one of several joint makers of a note, or joint judg- 
ment debtors on a judgment, who is in fact a surety, pays the note 
or judgment, and thus in law extinguishes it. At common law a 
surety upon payment of the principal’s obligation was entitled to 
an assignment of the securities held by the creditor. In the civil 
law the creditor is not only entitled to the securities, but he has a 
right to be substituted for the creditor as to the very debt itself. 
Equity imported from the civil law this right of subrogation. The 
substitution has the effect of giving the surety the creditor’s reme- 
dies as they stood before the payment. 


Lumpkin v. Mills, 4 Ga. 343. 
85 Yale Law J. 484; 36 Harv.Law Rev. 330; 47 Harv.Law Rev. 976; 23 
Mich.Law Rev. 898; 21,Cal.Law Rev. 176. 


Q. 19. S was a surety on a contractor’s bond, one of whose con- 
ditions was the payment of workmen’s wages. The contractor 
defaulted and became bankrupt. S paid the wages and filed a claim 
in P’s bankruptcy for the priority to which his workmen would 
have been entitled. Is S entitled to the preference? 


A. § is subrogated to the preferred claim of the workmen. In 
general a surety after payment is subrogated to the preferences of 
the creditor. This is sometimes denied when the creditor is the 
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state and the right of preference arises because of the sovereign’s 
prerogative. Federal statutes allow a surety for the United States 
to be subrogated to the priority accorded the United States. The 
question of the surety’s subrogation 'to preferences of the state and 
of municipal corporations has frequently arisen in the liquidation of 
insolvent banks after the surety has paid the amount of a public 
deposit: While the majority of decisions have allowed subrogation 
to the state’s preferences, there is important authority to the con- 
trary. 
In re Dutcher (D.C.Wash.) 213 F. 908. 
United States Fidelity & Guaranty Co. v. Bramwell, 217 P. 332, 108 Or. 261, 
32 A.L.R. 829. 
In re South Philadelphia State Bank’s Insolvency, 145 A. 520, 295 Pa. 433, 
§3 A.L.R. 1123. 


United States Fidelity & Guaranty Co. vy. Carter, 170 S.B. 764, 161 Va. 381. 
83 Columb.Law Rey. 530. 


Q. 20. P owed C $10,000 secured by a mortgage. S was surety 
on the obligation but his liability was limited to $5,000. P default- 
ed and S paid C $5,000. Is S subrogated to one-half C’s interest in 
the mortgage? ; 

A. It is the general American rule that pro tanto subrogation is 
not allowed to a surety when the whole debt or all debts protected 
by the same collateral security have not been paid. In England a 
_ surety for part of a secured debt or for one of several secured debts 
has a right to a proportionate part of the security when he pays. 
A few American courts, however, have compelled a creditor who 
collects a portion of the amount owed on several debts to. make a 
pro rata application to such debts, thus effecting a partial discharge 
of a surety not liable on all the obligations. 

Hanlon v. Union Bank of Medina, 160 N.E. 650, 247 N.Y. 389. 


Gray vy. Sickham, i.R. 7 Ch.App. 680. 
29 Mich.Law Rev. 753; 47 Harv.Law Rev. 142; 19 Cal.Law Rev. 195. 


Q. 21. P is a contractor and S his surety on a building contract 
with C, by which, if P defaults, S is obliged to complete the work. 
P defaults. C has retained certain sums out of the amount due 
for work already done, and there is a balance owing for completion 
of the building. P has assigned to a bank all amounts due in or- 
der to finance the construction. S finishes the building. Does § 
have a prior right over the assignee as to the money due from C? 


A. The surety has a preferential right to both the amounts re- 
tained by C and to the balance of the contract price. The surety 
upon completing the contract is subrogated to the rights of C. 
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These rights relate back to the time of the contract of suretyship 
and so are prior to rights of the assignee. In respect to retained 
percentages, the retention is for the benefit of surety as well as 
creditor. C also has the right to reserve any amounts due if P de- 
faults. S is also subrogated to this right. 


Prairie State Nat. Bank v. United States, 17 S. Ct. 142, 164 U.S. 227, 41 L.Ed. 


412. 
Scarsdale Nat. Bank & Trust Co. y. United States Fidelity & Guaranty Co., 
Wa 190 N.E. 330, 264 N.Y. 159. 


19 Minn.Law Rev. 454. 
Contra: Electric Transmission Co. of Virginia v. Pennington Gap Bank, 119 
S.E. 99, 187 Va. 94. 


Q. 22. Suppose that the Surety’s contract is to discharge labor 
and material claims, but not to complete the contract. Does this 
affect his priority over assignees of the contractor? 


A. The great majority of courts reach the same result as in the 
preceding case, but there is no uniformity in the reasons given. 
Some courts argue that the surety has an equitable lien in the 
amounts due from the C, holding that it is the primary purpose of 
these amounts to be used for the payment of claimants. The the- 
ory of subrogation is invoked generally. In some cases one finds 
merely the statement that the surety is subrogated to the amounts 
due from C without stating that he is subrogated to the rights of 
any one. Perhaps the best explanation is that the surety is subro- 
gated to the rights of the laborers or materialmen. An additional 
argument against any priority of the assignee is that he should 
have no rights superior to that of his assignor, the contractor. Al- 
lowance of a priority to the assignee or prorating the loss between 
assignee and surety represents distinctly a minority view. 

Hardaway v. National Surety Co., 29 8.Ct. 202, 211 U.S. 552, 53 L.Ed. 321. 
Farmers’ Bank v. Hayes, 58 F.(2d) 34 (C.C.A.6th). 
National Surety Co. v. Berggren, 148 N.W. 55, 126 Minn. 188. 


Fidelity & Deposit Co. of Maryland v. Stafford, 144 P. 852, 93 Kan. 539. 
Jllinois Surety Co. v. Galion, 211 F. 161 (D.C.Ohio). 


Q. 23. Suppose a surety obliged to pay laborers’ or material- 
men’s claims pays to the extent of the amount of its bond without 
satisfying all such claims. The contractor is in bankruptcy. Can 
the surety share in amounts due from the .contractor under the : 
contract either as a preferred or as an equal claimant in competi- 
tion with laborers and materialmen? 


A. The laborers or the materialmen are in the position of credi- 
tors. The surety cannot compete with them under the general 
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American rule against pro tanto subrogation. In the distribu- 
tion of an insolvent estate, the surety is postponed to the remedies 
of any claimants who are members of the class covered by the 
bond. 


American Surety Co. of New York v. Westinghouse Electric Mfg. Co., 56 S. 
Ct. 9, 296 U.S. 138, 80 L.Ed. 105. 
Question 20, supra. 


Q. 24. P was manager of a corporation and S was his surety. 
P deposited to the credit of his own personal account checks pay- 
able to the corporation. He withdrew this money on his personal 
checks. The bank would have been liable to the corporation. S 
on the corporation’s demand paid the corporation the amount with- 
drawn by its manager and sued the bank. Is S subrogated to the 
corporation’s rights against the bank? 


A. A number of decisions, perhaps representing a majority, deny 
recovery to the surety. The rule imposing liability on the bank 
for failure to prevent the improper withdrawal is a harsh one. 
In this and other cases involving a surety and one who may be 
called an involuntary or quasi surety some courts are inclined 
to emphasize the equitable nature of subrogation and to conclude 
that the equity of the surety, who assumed the risk of the manager’s 
default voluntarily, and who has probably been paid for it, is in- 
ferior to that of the bank upon whom the law imposes a liability. 
A possible third view that the equities of the surety and quasi 
surety are equal and that the one who bears the loss has a right 
of contributive subrogation has little support. The only point 
one can make with assurance about this type of case is that the 
surety’s right of subrogation is limited by equitable considerations 
arising out of the relations of the parties in a particular situation. 

Louisville Trust Co. v. Royal Indemnity Co., 20 S.W.(2d) 71, 230 Ky. 482. 


Grubnau v. Centennial Nat. Bank, 124 A. 142, 279 Pa. 501. 
Langmaid, “Some Recent Subrogation Problems,” 47 Hary.Law Rev. 976. 


(2) Contribution. 


Q. 25. P is principal and § surety on an obligation to C. Not be- 
ing satisfied with S, C induces G also to guarantee the obligation. 
P defaults and S pays the debt. He then learns of G’s guaranty. 
What are S’s rights against G? 


A. S may require G to contribute one-half the amount paid. 
When two parties are sureties for the same obligation, there is a 
mutual duty of contribution even if they do not know of each 
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other. Contribution, in the absence of an agreement to share the 
burden, was originally recognized only in equity. It was at first 
restricted to cases of insolvency or nonresidence of the principal. 
Law courts today allow actions for contribution on the theory of 
implied contract. At law, however, the amount of the contribu- 
tion depends upon the number of sureties and the proportion of 
the total for which they have assumed liability. In equity the 
amount recoverable is dependent upon the number of solvent 
sureties. It should be emphasized that sureties are not cosureties 
unless they are liable for the same debt. 


Central Banking & Security Co. v. United States Fidelity & Guaranty Co., 
80 S.H. 121, 73 W.Va. 197, 51 L.R.A.(N.S.) 797. 

Appleford y. Snake River Mining, Milling & Smelting Co., 210 P. 26, 122 
Wash. 11, 29 A.L.R. 268. 

21 Cornell Law Quart. 119. 

27 Harv.Law Rev. 492. 

Merrill, ‘‘Contribution Between Sureties and Guarantors,” 2 Idaho Law J. 1. 

Cf. Rogers vy. National Surety Co. of New York, 216 N.W. 182, 116 Neb. . 
170. 


Q. 26. P is principal and G surety on an obligation to C. Upon 
default, C sues P and attaches certain personal property. P ob< 
tains the release of the property by furnishing a “forthcoming bond” 
signed by S. Judgment is rendered in favor of C. This judgment. 
is ultimately paid by S. Can S obtain contribution from G? 


A. § and G are not cosureties. S is not subrogated to C’s rights 
against G, and there is no duty of contribution on G. If G had paid 
C, he would have been subrogated to C’s rights both on the at- 
tachment lien and against S. One who becomes surety in the course 
of legal proceedings without the consent of the existing surety 
is not entitled to contribution. The reason usually assigned for 
this rule is that the intervention of the subsequent surety varies 
the risk of the prior surety. 

United States vy. National Surety Co, (D.C.R.1.) 298 F. 536. 
Hinckley v. Kreitz, 58 N.Y. 583. 
Katz v. Mendelsohn, 184 N.E. 45, 260 N.Y. 434. ~ 


46 Harv.Law Rev. 1344. 
Campbell, ““Nonconsensual Subsuretyship,” 83 U. of Pa.Law Rev. 326, 442. 


(3) Application of Payments by Principal to Secured Debt 


Q. 27. P, a building contractor, already indebted to C a ma- 
terialman, makes a new contract with C upon which § is surety. 
P receives payment from the owner as a result of the utilization of 
materials acquired under the new contract. P remits a sum to 
C, who applies it on the old debt. Can S require that the funds be 
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applied on the new debt? Does it make any difference whether C 
knows the source of the money paid to him by P? 


A. The authorities are sharply divided on this question. The 
prevalent view seems to be that C can apply the payment as he 
sees fit unless he knows the source of the funds. In the latter case 
he must apply it on the contract to which § is surety. There is 
some authority for the proposition that, irrespective of the credi- 
tor’s knowledge, the surety has an equity to have the funds applied 
in his relief. There is also authority to the effect that even with 
knowledge, and in the absence of a direction by the principal, the 
creditor is under no obligation to relieve the surety. Between 
debtor and creditor, the debtor can stipulate to what debt a pay- 
ment is to be applied. If no direction is made, the creditor can 
follow his own wishes. If a court must decide, the payment will 
be applied to the oldest debt, unless some debts are secured and 
some unsecured, in which case this payment will be credited to give 
the creditor the best security for the remaining obligations. A 
slight plurality of courts feel that the circumstances impose a 
fair obligation toward S on the debtor and creditor to use the 
proceeds of a particular contract for its liquidation before applying 

‘the returns to other debts. 
Columbia Digger Co. v. Sparks (C.C.A.9th) 227 F. 780. ‘ 
Salt Lake City v. O’Connor, 249 P. 810, 68 Utah, 233, 49 A.L.R. 941. 


Fidelity & Deposit Co of Maryland v. Union State Bank of Minneapolis (D. 
C.Minn.4th) 21 F.(2d) 102. 


SECTION 6.—DEFENSES OF THE SURETY 


Q. 28. P owed C a sum of money with § as surety. The con- 
tract between P and C was void for usury. Can C recover from S$? 


A. C cannot recover. The same result will be reached in case 
of duress, failure of consideration, fraud, or illegality. The con- 
trary is true where the principal’s defense is infancy, insanity, or 
ultra vires. Authorities are divided where the defense is that the 
principal obligation is barred by the Statute of Limitations. In 
this situation some courts argue that the surety can protect him- 
self by paying the debt and proceeding against the principal. It 
is often stated that the surety can avail himself of defenses inher- 
ent in the obligation but not of those personal to the principal. 

Arant, “Claims against the Creditor as Defenses to the Surety,” 29 Mich.Law 


Rev. 135. 
Levine, Id., 30 Mich.Law Rev. 197. 
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Q. 29. P was principal and S surety on an obligation to C. When 
the obligation féll due, P asked for more time and C took no ac- 
tion for several] months. P then refused payment. S claimed he 
was discharged by C’s extension of time. 


A. Sis liable. C has given P no binding extension of time. Had 
there been an enforceable contract to postpone payment, S would 
have been discharged. Mere delay by the creditor does not dis- 
charge a surety. 


43 Harv.Law Rev. 503. 


Q. 30. Suppose C had given P a binding extension of time but 
specifically reserved his rights against S the surety. 


A. S is not discharged. If S pays, he can sue P immediately 
for reimbursement. 
Davis v. Gutheil, 152 P. 14, 87 Wash. 596. 


Q. 31. Suppose C enters into a covenant not to sue P for a 
definite time. 


A. The older authorities generally held that S was not dis- 
charged. The covenant not to sue could not be pleaded in bar 
if C sued, although C would then be liable for damages. Contrary 
holdings are based on the theory that a covenant not to sue is prac- 
tically similar to an extension of time, although in a formal sense 
the two agreements are not equivalent. \ 


Fullam y. Valentine, 11 Pick.(28 Mass.) 156. 
Forbes v. Sheppard, 3 S.B. 817, 98 N.C. 111. 


_ Q.32. S was a joint maker on a promissory note with P. Al- 
though H, the holder, knew P was principal and §S surety, he 
granted P a binding extension of time. If P defaults, is S liable? 


A. S is liablery As a surety only he would be discharged, but 
the Negotiable Instruments Law does not provide for the discharge 
of one joint maker by an extension of time on the instrument. The 
Negotiable Instruments Law, rather than the law of suretyship, 
governs the situation. 

aie Trust Co. v. McGinty, 98 N.E. 679, 212 Mass. 205, Ann.Cas.1913C, 
5 


Q. 33. P, M and Q were partners. S was their guarantor on a 
continuing guaranty to C. M retired, and P and Q continued 
the business. Subsequently a new credit was extended by C upon 
which the partnership defaulted. Is S liable on the last advance? 
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A. S is not liable. A change in the principal’s identity will 
generally discharge the surety. This change in identity may take 
the form, among others, of the retirement of a partner, the in- 
corporation of the principal, or a merger into a successor Cor- 
poration. The possibility of a variation in the risk is the reason 
for the rule. A few cases have reached an opposite conclusion 
where the identity of the principal remains substantially the same, 
as in the case of the change of a principal to a one-man corpora- 
tion, or slight changes in the personnel of a large banking part- 
nership, 

Lumberman’s Bank & Trust Co. y. Sevier, 270 P. 291, 149 Wash. 118. 
Worth Corporation vy. Metropolitan Casualty Ins. Co. of New York, 255 N. 


Y.S. 470, 142 Mise. 734. 
29 Columb.Law Rev. 97; 41 Yale Law J. 930. 


Q. 34. P was assistant comptroller of a corporation. S was his 
surety. P’s duties consisted of the handling of funds in one of the 
corporation’s departments. Upon the resignation of the comp- 
troller, P was made acting comptroller in charge of all the cur- 
rent funds of the corporation. He defaulted in the latter position. 
S did not consent to the change of duties. 


A. §$ is not liable for the default. Any significant change in the 
duties of an employee principal, to which the surety does not con- 
sent, will discharge the surety. The surety will generally be dis- 
charged even if he does not know of the duties at the time of the 
contract and even if the new duties are less onerous than the old. 

Kellogg v. Scott, 44 A. 190, 58 N.J.Ea. 344. 


Q. 35. P entered into a contract with C. After a default known 
to C, P induced S to become surety on a bond for the performance 
of the contract without telling S of the default. 


A. § is not liable to C. The bond would havé been good had 
C been ignorant of the default. A similar situation often arises 
where an employee has been guilty of an act of dishonesty which 
has been excused. If thereafter the employer obtains a fidelity 
bond without disclosing the employee’s misconduct, the surety is 
not liable even for acts of dishonesty occurring after the bond is 
given. The rule is similar to that prevailing in respect to insur- 
ance contracts, where a misrepresentation of a material fact will 
void the policy. 

Park Paving Co. y. Kraft, 105 A. 39, 262 Pa. 178 
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Q. 36. P was principal and S surety on an obligation to C bearing 
6 per cent. interest. C reduced the interest rate to 5 per cent. S 
claims he is excused because there has been a material alteration 
in the contract. 


A. § is liable. There have been decisions carrying the doctrine 
of strictissimi juris (restrictive interpretation) to the avsurd lengths 
claimed by S, but they may be considered obsolete. While the 
general rule is that the surety’s obligation may not be altered ma- 
terially, this no longer poles where the obligation is merely re- 
duced. 


Kingsbury v. Westfall, 61 N.Y. 356. 
Fowler v. Barlow, 146 A. 77, 102 Vt. 99. 


Q. 37. P, a contractor, agreed to construct a building for C. S, 
a surety company, became surety. The contract provided that pay- 
ment was to be made in installments as each story was completed 
but that payments were to be made only on an architect’s cer- 
tificate that the work was satisfactory. P completes satisfactorily 
the first half of the building and C paid him for it without requir- 
ing an architect’s certificate. P later defaulted. S claims he is ex- 
cused because the terms of contract, have been departed from. 


A. S is not discharged. It is generally held that the provision 
as to the architect’s certificate is inserted only for the benefit of the 
owner and that it can be waived.’ It should be noted, too, that the 
law is developing a different rule for gratuitous and compensated 
sureties, as to the doctrine of strictissimi juris. 12 A.L.R. 382, 
note; 94 A.L.R. 876, note. Even in such matters as an exten- 
sion of time and other alterations of the contract, which would ex- 
cuse gratuitous sureties, there is a distinct tendency to hold surety 
companies where no real injury has been caused to the surety, or 
where the creditor is making claim only for defaults having no con- 
nection with the alteration. Minor departures and alterations in 
building contracts are often said to be necessarily implied from 
the nature of the contract. 


Maryland Casualty Co. v. Moore (C.C.A.) 82 F.(2d) 189. 
‘St. John’s College, Fordham, v. Altna Indemnity Co., 94 N.D. 994, 201 N.Y. 


335. 
Noonan vy. Independence Indemnity Co., 41 S.W.(2d) 162, 328 Mo. 706, 76 


A.L.R. 931. 
See Chapman y. Hoage, 56 S.Ct. 333, 296 U.S. 526, 80 L.Ed. 370. 


36 Yale Law J. 282. 


Q. 38. Suppose the building contract requires the owner to with- 
hold 10 per cent. of each installment. Instead he pays each in- 
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stallment in full. Is the compensated surety discharged cornplete- 
ly, or only to the extent that he is injured by the overpayments? 


A. The current authorities are divided on this question. The 
better view would seem to be that the surety is discharged. In 
the case of a contractor engaged on several building operations, 
the withholding of part of the installments might be a powerful 
incentive to induce him to finish the work. Failure to retain these 
percentages varies the risk which the surety has assumed. It is 
argued on the contrary that the retained percentages are only se- 
curity for the completion of the work and that at the most the 
failure to retain the percentages should result in a pro tanto re- 
lease. The trend of recent decisions seems opposed to the total 
discharge of the surety. Courts emphasize the fact that the surety 
takes the business on an actuarial basis and that a complete dis- 
charge is an unfair penalty to the creditor for what may be only 
a trifling injury to the surety. This is especially true where the 
contractor in fact has used all the payments in an effort to carry 
out the contract. 


Sandusky Grain Co. v. Borden’s Condensed Milk Co., 183 N.W. 218, 214 Mich. 
306. 


Pickens County v. National Surety Co. (C.C.A.4th) 13 F.(2d) 758, 
Fidelity & Deposit Co. of Maryland vy. Agnew (C.C.A.3d) 152 F. 955. 
Arant, “Premature Payment,” 80 U. of Pa.Law Rev. 842. 


Q. 39. O gave a mortgage to M on his farm. O sold the farm to 
A, who assumed the mortgage. O notified M of the sale. When 
the mortgage debt was due, M gave A a definite binding extension 
of time for payment without O’s consent. A thereafter defaulted 
and M sued O on the original obligation. Result? 


A. Most authorities hold that O is discharged entirely whether 
he was harmed or not. After the sale A is regarded as the prin- 
cipal, the one primarily liable, and O, the surety, is entitled to the 
usual surety defences. If, however, A had not “assumed” the 
mortgage but had merely taken the land “subject to” the mort- 
gage and had thereafter received an extension from M without O’s 
consent, O would merely have been discharged pro tanto to the 
extent of the value of the land applicable to the mortgage. The 
land would have been considered to stand in the place of the prin- 
cipal debtor. 

Zastrow v. Knight et al., 229 N.W. $25, 56 S.D. 554, 72 A.L.R. 379, 


10 Temple Law Q. 116, 136, 188, 
See 19 Cal.Law Rev. 195. 


Vl! wale smectite | i 
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Q. 40. P is principal and S is surety on an obligation to C, who 
also holds certain. collateral security delivered by P. P induces 
C to release part of the security. What effect has this on S’s lia- 
bility? . \ 


A. $ is discharged pro tanto. If the value of the security is prac- 
tically impossible to estimate, S is wholly discharged. While mere 
failure to enforce security will not discharge the surety, yet, if 
nonaction is the direct cause of the loss of the security, as, for 
example, where a mortgage is invalidated by the failure of the 
creditor to record it, the effect is the same as if the security were 
released. 

Durfee v. Kelly, 117 N.E. 907, 228 Mass. 571. 


Southern Surety Co. v. Merchants’ & Farmers’ Bank of Avilla, 176 N.E. B46, 
854, 179 N.E. 327, 203 Ind. 173. 


Q. 41. S, a surety company, was surety on a building contract of 
P with O. The contract provided that, as a condition to recovery 
against the surety, notice of any default must be given within 10 
days of its discovery. P defaulted but O’s notice was not given 
for twenty days after he knew of the default. 


A. On facts as simple as these S would probably be discharged. 
A surety is not entitled to notice of his principal’s default. If 
the surety stipulates for notice, the performance of this act becomes 
a condition precedent to recovery against the surety. Courts are 
hostile to such provisions, especially in contracts with surety com- 
panies. Where a building contract contains a penalty for delay in 
completion, the notice stipulation may sometimes be construed as 
relating to the penalty provisions. The notice stipulation may be 
waived, and slight evidence of a waiver is often all that is neces- 
sary. 


United States Fidelity & Guaranty Co. v. Rice (C.C.A.8th) 148 F. 206. 
Community Bldg. Co. v. Maryland Casualty Co. (C.C.A.9th) 8 F.(2d) 678. 
Sykes v. Sperow, 179 P. 488, 91 Or. 568. 

Fruit Growers’ Supply Co. v. Goss, 41 P.(2d) 357, 4 Cal.App.(2d) 651. 

42 Harv.Law Rev. 8388. ~— 


SECTION 7.—SURETY’S RIGHTS AND DUTIES AS TO 
THIRD PARTIES 


Q. 42. P is principal and S is surety ‘on a contract with a public 
corporation. A statute required the contractor to give a surety 
bond conditioned upon his payment of materialmen and laborers. 
Neither the statute nor the bond gives a specific right to any inter- 
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est except the public corporation. Is the surety liable to unpaid 
materialmen? 


A. The surety is liable according to the weight of authority. 
The Legislature by requiring the bond to be so conditioned has 
indicated an intent to give a right to the persons furnishing labor 
or materials. Such persons generally have no lien on public prop- 
erty. It can be argued that the purpose of the Legislature was to 
provide a substitute protection in place of a mechanic’s lien. 
When a statute allows an owner of private property to exempt 
his property from lien by requiring a bond conditioned on the 
payment of laborers and materialmen, the inference is justifiable 
that'a right of action should be allowed to the third persons. When 
there is no statute but the public corporation requires a bond in 
the terms described, it indicates an intent to benefit third parties. 
The interests of the public corporation will be best served if per- 
sons furnishing labor or materials have redress against the surety, 
because such persons need not rely entirely on the contractor’s 
solvency, and contractors of less assured financial responsibility 
may thus be able to participate in the bidding. The criterion in all 
cases where a statute is not decisive is the intention of the parties. 


Hartford Accident & Indemnity Co. v. Board of Education of District of 
Beaver Pond, in Mercer County, W. Va. (C.C.A.4th) 15 F.(2d) 317. 

Robertson Co. v. Globe Indemnity Co., 112 A. 50, 268 Pa. 309. 

Builders’ Lumber & Supply Co. v. Chicago Bonding & Surety Co., 166 N.W. 
320, 167 Wis. 167. 

Campbell, ‘Protection of Laborers and Materialmen under Construction 
Bonds,” 3 U. of Chicago Law Rev. 1, 201; 96 A.L.R. 1185. 


Q. 43. Suppose that on a private building contract one of the 
obligations of the contractor is to pay laborers and materialmen, 
although the contract as a whole deals with his obligations to the 
private owner. A surety assumes the secondary obligation on the 
contract. Do laborers and materialmen have a direct right of ac- 
tion against the surety? 


A. The laborers and materialmen will generally be denied a 
right of action. In private contracts it is almost certain that the 
intention of the owner was merely to benefit himself. Such an 
intention is not so clear in case of public contracts, but the same 
result is often reached. If the alleged beneficiaries are permitted 
a right of action, the surety’s obligation might be exhausted before 
the owner was satisfied. Unless an intention can be found to bene-. 
fit third parties equally with the surety’s obligee, the best that 
can be allowed the laborers and materialmen is the right to join 
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the obligee in an action against the surety and to enforce their 
claims after the obligee is satisfied. Such an action is sometimes 
permitted in case of public contracts but rarely in other cases. 
Maryland Casualty Co. v. Johnson (D.C.W.D.Mich.) 15 F.(2d) 253. 
Fosmire v. National Surety Co., 127 N.E. 472, 229 N.Y. 44. 
Johnson Service Co., Inc., v. E. H. Monin, Inc., 171 N.D. 692, 253 N.Y. 417, 
77 A.L.R. 214, : 
McClare v. Massachusetts Bonding & Insurance Co., 195 N.B. 15, 266 N.Y. 
371. 
Corbin, “Third Parties as Beneficiaries of Contractor’s Surety Bonds,” 38 
Yale Law J. 23; 45 Harv.Law.Rey. 1236. 


! a 


SECTION 8.—JUDICIAL AND OTHER OFFICIAL BONDS 


Q. 44. P sues D and attaches his bank account. D files a bond 
to dissolve the attachment. S is surety. P amends his pleadings 
making both omissions and additions. Judgment is obtained large- 
ly on proof of the allegations of the original complaint. D does not 
pay the judgment and P sues S. 


A. In many jurisdictions the surety on a bond dissolving an 
attachment lien is wholly discharged if the complaint is amended 
to introduce new causes of action, even if the old causes are re- 
tained. In others the surety is discharged only to thé extent to 
which the amount of the judgment cannot be traced to the allega- 
tions in the original complaint. 

Townsend Nat. Bank v. Jones, 24 N.E. 593, 151 Mass. 454, 


Turner v. Fidelity & Deposit Co., 200 P. 959, 187 Cal. 76. 
22 Columb.Law Rey. 281. 


Q.45. A clerk of a United States District Court received $1,- 
000 from D to be paid to P. S was surety on the clerk’s bond 
running to the United States and given when he was appointed, for 
the faithful performance of his duties. The clerk embezzled the 
money. P sues S, who defends on the ground that P is not a party 
to the bond. 


A. P can maintain the action, but must do so in the name of the 
United States. A surety bond made out for any public official 
inures to the benefit of any person injured by misfeasance of the 
officer as to his official duties, even though in terms the bond is 
in favor of the United States or other public authority. 


Howard vy. United States use of Stewart, 22 S.Ct. 548, 184 U.S. 676, 46 L. 


Ed. 754. ¢ 
Gity of Grand Rapids v. Krakowski, 174 N.W. 201, 207 Mich. 483, 491. 
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Q. 46. A state statute required a county treasurer to furnish an 
official bond covering his official duties including the safeguard- 
ing of the public funds. S, a surety company, which wrote the 
official bond, specifically stipulated against liability for the clos- 
ing of any depositary banks. The treasurer deposited the county 
money in a bank which failed. The county sued the surety com- 
pany, alleging that, since the surety bond was an official one, the 
surety’s liabilities were determined by the statute requiring the 
bond and not by the contract. Can the county recover? 


A. The authorities are in confusion on this question, but the 
better view seems to be that the county should not be allowed to 
reeover in the absence of a specific remedial statute stating that 
every official bond is to be read as covering the risks against which 
it is supposed to provide. Several states have remedial statutes 
of this type. In these states a surety cannot write an official bond 
without accepting all the statutory risks. Without such a statute, 
the state’s requirement amounts to a request for a certain coverage. 
If the offer of the surety is a lesser protection or if the public au- 
thority accepts the contract, the rights against the surety should 
be limited to the obligation he has undertaken. 


Lawrence y. American Surety Co. of New York, 249 N.W. 3, 263 Mich. 586, 
88 A.L.R. 535. 

Beaver County v. Home Indemnity Co. (Utah) 52 P.(2d) 485. 

Hanna, “Interpretation of Statutory Bonds,” 24 Georgetown Law J. 1. 
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SECTION 1.—LIMITS ON TAXATION IN GENERAL 


Q.1. A statute of State A established a board with power to 
levy taxes and issue state bonds, the proceeds of which were to be 
expended by it in constructing a state-wide power system to fur- 
nish light and power in competition with existing private plants 
furnishing the public with the same services. The statute provided 
that deficits should be covered by a tax levied on all the property 
within the state. B, an owner of property within State A, sues to 
enjoin the issuance of bonds and the levy of taxes to raise funds 
to construct said system. Is he entitled to the relief prayed -for? 


A. A state can levy taxes and use its credit for public purposes 
only. The due process clause of the Fourteenth Amendment to 
the Constitution of the United States imposes a similar limit on 
these powers. The courts are not in accord as to what constitute 
public purposes within these requirements. This is particularly 
true where the public moneys are to be used to finance public un- 
dertakings in fields occupied by private business. The benefit to 
the general public resulting from the power system would probably 
be held to bring their activity within the field of public purposes. 
The United States Supreme Court recognizes the importance of lo- 
cal factors in determining the issue under the Fourteenth Amend- 
ment, and gives great weight to the judgment of local legislative 
and judicial authorities. 


Green y. Frazier, 40 S.Ct. 499, 253 U.S. 233, 64 L.Ed. 878. 

Lowell v. Boston, 111 Mass. 454, 15 Am.Rep. 39. 

B. P. McAllister, ‘‘Public Purpose in Taxation,” 18 Cal.Law Rev. 137, 281. 
B. S. Corwin, ‘“‘The Spending Power of Congress,” 36 Harv.Law Rev. 548. 


Q. 2. The Constitution of State A requires all taxes to be uniform 
upon the same class of subjects. A statute imposes a tax at pro- 
gressively graduated rates upon net income, grants an exemption 
of a part of the net income of all individual taxpayers which is 
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greater in the case of married than of unmarried taxpayers, and ex- 
empts all the net income of organizations exclusively engaged in 
educational, charitable or other eleemosynary activities if no part 
of the net income thereof inures to the benefit of any private per- 
son. Do those features of such a tax offend the state uniformity 
clause or the equal protection clause of the Fourteenth Amendment 
to the Federal Constitution? 


A. Neither of the foregoing constitutional provisions effects any 
limitation upon said state’s taxing power other than that the classi- 
fications be reasonable. The tests applied to determine whether tax 
classifications are reasonable include such considerations as wheth- 
er they effect distribution of the tax burden on the basis of benefits 
or ability to pay, or whether it furthers policies that a state may 
legitimately promote. The system of progressively graduated 
rates is reasonable as judged by the test of ability to pay. Accord- 
ingly the personal exemptions to individuals can only be justified 
as a device to permit a minimum of income to be tax-free to avoid 
trenching on desirable living standards of the state’s residents, and 
varying the exemption on the basis of matrimonial status of the 
taxpayer is merely taking into account the greater needs of mar- 
ried persons. Exempting all the income of the designated organi- 
zations is reasonable in view of the public services rendered by 
them. The provisions in question, therefore, offend neither of 
said constitutional provisions. ; 

Standard Lumber Co. v. Pierce, 228 P. 812, 112 Or. 314. 
Ludlow-Saylor Wire Co. y. Wollbrinck, 205 S.W. 196, 275 Mo. 339. 


H. Rottschaefer, “A State Income Tax and the Minnesota Constitution,” 12 
Minn.Law Rev. 683. 


Note, The corporate character of the taxpayer as a basis of classification in 
state property taxation, 44 Harv.Law Rey. 443. 


Q.3. The statutes of State A require all real property to be as- 
sessed for tax purposes at its full and true value. Despite this the 
assessors in a certain tax district adopted and followed the policy 
of assessing real property within one area of said district at 50 per 
cent. of its true value while assessing all other similar real prop- 
erty at its full and true value. B’s property is included in the latter 
class. What effect has the assessors’ policy upon the legality of the 
tax on B’s real property? 


A. The equal protection clause limits administrative officers of 
the state charged with the assessment of property for tax purposes 
as well as the legislature in levying taxes. It does not protect tax- 
payers against their honest mistakes, but their intentional systema-_ 
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tic undervaluation of other taxable property in the same class vio- 
lates the rights under the equal protection clause of those whose 
property is assessed at a relatively higher or at full value. 

The violation is not obviated by state procedures that remit those 
discriminated against to compelling the taxing officials to raise the _ 
valuations of the favored property. This in effect denies them any - 
remedy at all, since it is impossible for them by any judicial pro- 
ceeding to secure an increase in those valuations. Those discrimi- 
nated against are therefore entitled to have their assessments re- 
duced to that percentage of the true value at which the other prop- 
erty was assessed even though this involves a departure from stat- 
utory requirements. The tax on B’s property would thus be illegal, 
and he would be entitled to have his tax based on 50 per cent. of 
true value assessment. 

Sioux City Bridge Co. v. Dakota County (Neb.) 43 S.Ct. 190, 260 U.S. 441, 
67 L.Ed. 340, 28 A.L.R. 979. 
het ie Moines Nat. Bank y. Bennett, 52 S.Ct. 183, 284 U.S. 239, 76 L.Hd. 

Q. 4. City A is located in Counties B and C in State D. A stat- 
ute of the state required the county officials of said counties to remit 
to said city the proceeds of the county road tax so far as levied on 
the property situated within City A, and authorized the city to ex- 
pend sums so remitted for the maintenance of any roads and streets 
located within it. A taxpayer in County B sues to enjoin the proper 
official thereof from remitting taxes to City A in accordance with the 
statute. Is he entitled to such relief? 


A. The effects of the statute in question are to relieve property 
in City A from contributing its share to the maintenance of the 
county road systems of Counties B and C, and further to permit 
taxes raised in them for road maintenance purposes to be used for 
such purposes on roads and streets located outside the county in 
which the tax was levied. The former of these effects involves a 
lack of uniformity in the taxation of the same class of property with- 
in the county, and would violate the uniformity clause of the form 
found in many state constitutions. The second effect involves the 
use of taxes raised in one tax district for a purpose of another tax 
district. It is generally held that taxes must not only be for a pub- 
lic purpose but also for a purpose of the district in which raised. 
The statute involved is accordingly invalid, and absent any other 
adequate remedy, the taxpayer is entitled to the relief prayed for. 


State ex rel. City of New Prague v. Scott County (Minn.) 261 N.W. 863. 

Campbell County vy. City of Newport, 193 S.W. 1, 174 Ky. 712, L.R.A.1917D, 
791. 

Dane vy. Jackson, 41 S.Ct. 566, 256 U.S. 589, 60 L.Hd. 1107. 
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SECTION 2.—INHERITANCE AND ESTATE TAXES 


Q. 5. A died domiciled in State B owning a farm situated in State 
C, cattle and farm machinery permanently kept and used thereon, 
and stocks and bonds of a corporation organized under the laws of 
State D but which did all of its business in State E. Which of said 
states may impose an inheritance or estate tax on the succession to, 
or the transfer of, those items of property? Would the answers vary 
had A died domiciled in a foreign country? 


A. The Fourteenth Amendment to the Federal Constitution pro- 
hibits the states from depriving any person of property without due 
process of law. This has been construed to restrict them to taxing 
privileges exercised within their territorial limits. Inheritance and 
estate taxes are imposed on the exercise of the privileges of succes- 
‘sion to or transfer of property, and, in general, are treated as having 
been exercised in that state in which the property involved has its 
situs at the time of decedent’s death. 

In the case of tangible realty that situs is in the state of its physical 
location so that only State C can impose said taxes with respect to 
the farm. Tangible personalty permanently located in a given state 
has its situs in the state of its physical location, with a residuary 
situs at the owner’s domicile only where none can be assigned it on 
the former basis. Hence only State C can impose said taxes with 
respect to the cattle and farm machinery. 

Intangible personalty is now permitted to be subjected to state in- 
heritance and estate taxes by one state only, that of decedent’s 
domicile, with exceptions not here applicable. Hence State B only 
can impose said taxes with respect to said corporate bonds and 
shares. Some courts have limited the rules governing the states - 
that can impose such taxes with respect to intangible personalty to 
cases where the decedent died domiciled in one of the United States, 
but this question must be considered as still open. 

Frick v. Commonwealth of Pennsylvania, 45 S.Ct. 603, 268 U.S. 478, 69 L. 
Ed. 1058, 42 A.L.R. 316. 

Farmers’ Loan & Trust Co. y. State of Minn, 50 S.Ct. 98, 280 U.S. 204, 74 
L.Ed. 871, 65 A.L.R. 1000. 

First Nat. Bank of Boston v. Maine, 52 §.Ct. 174, 284 U.S. 312, 76 L.Ed. 313, 
77 A.L.R. 1401. 

C. L. B. Lowndes, “Basis of Jurisdiction in State Taxation of Inheritances 
and Property,” 29 Mich.Law Rev. 850. 

H.. Rottschaefer, “State Jurisdiction to Impose Taxes,” 42 Yale Law Jour. 
305. 


R. C. Brown, “The Taxation of Trust Property,” 23 Ky.Law Jour. 403. 
T. R. Powell, “The Business Situs of Credits,” 28 W.Va.Law Quar. 89. 


Bau.PrRosB.LAw (2D Ep.) 
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Q.6. A, a British subject, died domiciled in England, owning 
British government bonds, bonds of several of the states of the Unit- 
ed States, and bonds and stocks of a corporation organized under 
the laws of State B. All said securities were in the possession of C, 
a resident of the United States, who collected the income therefrom 
and deposited it in a New York bank to A’s credit. They were not, 
however, used by A in connection with any business conducted by 
him within the United States. Can the United States include said 
securities in A’s gross estate in computing an estate tax imposed by 
it? 


A. The securities in question are within the jurisdiction of the 
United States as far as other sovereign nations are concerned. They 
can, therefore, be taxed by it unless some provision of the Federal 
Constitution prohibits it. The only provision from which such a 
limitation of the federal taxing power could be derived is the due 
process clause of the Fifth Amendment thereto. The cases deriving 
such limitations on the states’ taxing powers from the similar clause 
of the Fourteenth Amendment cannot be applied in interpreting the 
Fifth Amendment clause since the Constitution does not create be- 
tween the United States and foreign nations those relations that it 
establishes between the states and which are protected by the due 
process clause of the Fourteenth Amendment. The scope of the 
power of the United States in relation to other nations and their sub- 
jects is determinable by applying the principles of jurisdiction recog- 
nized in international relations. These justify the imposition of a 
federal estate tax with respect to the transfer of A’s property men- 
tioned in the question. 

Burnet y. Brooks, 53 S.Ct. 457, 288 U.S. 378, 77 L.Hd. 844, 86 A.L.R.. 747. 


First Nat. Bank of Boston y. Commissioner of Internal Revenue (C.C.A.) 63 
F.(2d) 685. 


Q.7. A entered into a contract with B under which A agreed to 
will to B his house and $10,000 in cash or securities if B would serve 
him as housekeeper until A’s death. B performed her part of the con- 
tract, but A failed to make those provisions in his will which he had 
agreed with B to make. B sued A’s executor and recovered $25,- 
000 for breach of said contract. Assuming a statute imposing an in- 
heritance tax on transfers by will in the state in which the parties 
were domiciled and in which all the property had its situs, (a) is B 
subject to an inheritance tax with respect to an acquisition of this 
kind? (b) Would she be subject thereto with respect to what she 
would have received if A had carried out his agreement? 


i, Fe te J ie AT ee ee 
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A. (a) It is the generally accepted rule that amounts recovered 
by way of damages for breach of a contract to make provision in a 
will for the injured party are not subject to an inheritance tax as 
for property received by him under a will. This is the general rule 
even where the relief accorded the injured party is the specific per- 
formance of the contract with respect to real estate promised to 
be willed tohim. (b) However, if A had carried out his promise, the 
amount received by B would have come to her under A’s will, and 
have been subject to tax under a statute of the kind assumed in the 
question. It is immaterial that B in substance paid therefor in whole 
or in part by the services rendered to A under the contract. 

Bente v. Bugbee, 137 A. 552, 103 N.J.Law, 608, 58 A.L.R. 11387. 
In re Kidd’s Estate, 80 N.B. 924, 188 N.Y. 274. 


Clarke vy. Treasurer & Receiver General, 115 N.B. 416, 226 Mass. 301, L.R.A. 
1917D, 800. 


Q.8. The Federal Estate Tax Act requires the inclusion in the 
decedent’s gross estate of property transferred by the decedent dur- 
ing his life by a transfer in contemplation of death, and provides; 
in substance that gifts in excess of stipulated amounts made after 
the enactment of the act but within two years of decedent’s death 
shall, though not admitted nor shown to have been made in con- 
templation of death, be deemed to have been so made. A tax is 
computed on A’s estate whose sole basis is that provision of that act. 
Is said tax so computed valid, assuming that said transfer was in fact 
not made in contemplation of death? Would a similar provision in 
a state inheritance tax statute be valid as applied to A’s case? 


A. Congress may include property transferred in contemplation 
of death in the gross estate for purposes of computing the estate 
tax, and create a rebuttable presumption that gifts made within a 
certain period prior to death were so made. Here, however, the 
statute creates an irrebuttable presumption. To base a tax on an 
assumption of fact that a taxpayer may not controvert is arbitrary. 
Furthermore its effect here is to measure a tax on the transfer of 
A’s property by the property of another, and this also is arbitrary. 
Nor can it be sustained as a gift tax since it is not on the transfer 
of the gift but of the estate at A’s death, is measured not by the value 
at the time of the gift but by its value at time of the donor’s death, 
and is paid not by the donee but by decedent’s estate and thus arbi- 
trarily taxes A on the property of another. Hence the provision is 
arbitrary and violates the due process clause of the Fifth Amend- 
ment. A similar provision in a state inheritance tax statute would 
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violate the due process and equal protection clauses of the \Four- 
teenth Amendment. 


Heiner y. Donnan, 52 S.Ct. 358, 285 U.S. 312, 76 L.Ed. 772. 

Schlesinger vy. State of Wisconsin, 46 S.Ct. 260, 270 U.S. 230, 70 L.Ed. 557, 43 
A.L.R. 1224. 

U.S. v. Wells, 51 S.Ct. 446, 283 U.S. 102, 75 L.Ed. 867. 

R. L. Bradford, “Evolution of the Meaning of the Words ‘Gifts Made in Con- 
templation of Death” in inheritance tax legislation,” 9 Va.La.Rev. 267. 


Q.9. The inheritance tax statute of State A included among tax- 
able transfers those intended to take effect in possession or enjoy- 
ment at or after the transferor’s death. Said statute was in force 
from before the transfer herein involved was made until after B’s 
death. B ‘transferred certain property to C in return for the pay- 
ment to him for his life of the income from said property; at the same 
time C, in accordance with his agreement with B, transferred the 
property to T in trust to pay the income therefrom to B for his life 
and on B’s death to transfer the corpus to C, with alternative dis- 
positions if C predeceased B. (1) Is the transfer by T to C of said 
corpus on B’s death a taxable transfer under said statute of State A? 
(2) Would the property be includible in B’s gross estate under the 
Federal Estate Tax Act, assuming that all these events occurred 
while that act was in its present form? 


A. (1) The transfers by B to C and by C to T were parts of a 
single transaction because of the agreement made between B and 
C at the time of the transfer first mentioned. Its effect was a trans- 
fer by B.to T under which B reserved the income from the property 
for his life and C’s possession and enjoyment were deferred until 
B’s death. Since this occurred under a transfer deemed made by B, 
C’s entering into possession and enjoyment of the corpus on B’s 
death is taxable under said statute. Transfers by which the trans- 
feror reserves a life estate for his own life or the income from the 
property for his own life are taxable under such provision as that 
herein considered. 

(2) While property disposed of by such a transfer would not be 
includible in B’s gross estate under a federal estate tax provision 
including in such gross estate property disposed of by a transfer in- 
tended, etc., the present federal act now includes property disposed 
of during his life by a decedent by a transfer under which he has re- 
tained for his life the possession or enjoyment of, or the income 
from, the property. The property in question would be includible 
in B’s gross estate thereunder. 


In re Estate of Schuh, 212 P. 516, 518, 66 Mont. 50. 
People v. Estate of Moir, 69 N.E. 905, 207 Ill. 180, 99 Am.St.Rep. 205. 
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H. Rottschaefer, “Taxation of Transfers Intended to Take Effect in Posses- 
sion or Enjoyment at Grantor’s Death,” 14 Minn.Law Rev. 453, 613, 625, 
643. 

H. W. Kroeger, “Inheritance Taxation of Transfers Not Taking Place at 
Death,” 15 St.L.Law Rey. 113, 121. 

J. F. Ryan, “Taxation of Donative Transfers Effective at Death,” 19 Va.Law 
Rey. 761. 


Q.10. The Federal Estate Tax Act requires the inclusion in a 
decedent’s gross estate of property to the extent of any interest 
therein of which decedent has at any time made a transfer intend- 
‘ed to take effect in possession or enjoyment at or after his death. 
Said provision was in force during all times herein involved. A 
transferred property to T in trust to pay the income to B until five 
years after A’s death, with remainders over; A reserved a power to 
alter or revoke with the consent of B and the other beneficiaries. 
Would such property be includible on A’s death in A’s gross estate 
under said provision of said act? Would it involve a taxable transfer 
under similar provisions of state inheritance tax statutes? 


A. The reservation in the grantor A alone of a power of revoca- 
tion would have required the inclusion of said property in his gross 
estate under said provision. Here, however, A can exercise his 
power only with the consent of persons having an adverse interest, 
and thus the trust has for all practical purposes passed as complete- 
ly from any control by him which might inure to his own benefit as 
if the gift had been absolute. Property thus transferred does not 
have to be included in A’s gross estate because of the reservation of 
such a power. 

Though the interests of the remaindermen were so limited as to 
take effect in possession and enjoyment after A’s death, this does 
not bring the transfer within the class described by said statutory 
provision since that does not apply to transfers that effect a complet- 
ed gift of all the transferor’s interest in the property. Hence the 
property in question is not includible in A’s-gross estate under said 
statutory provision. The principle that transfers completely divest- 
ing the transferor of his whole interest in property exclude that. 
transfer from those taxable under similar provisions of state inheri- 
tance tax acts would make this nontaxable. It should be noted that 
state decisions, though not all in agreement, favor the view that a 
mere reservation in the grantor of a power to revoke does not alone 
make the transfer taxable as one intended, etc. 


Rance eur Neen Trust Co., 49 S.Ct. 123, 278 U.S. 339, 73 L.Ed. 410, 66 
.L.R. 3 

People v. Northern Trust Co., 155 N.E. 768, 324 Ill. 625, 

In re Marshall’s Hstate, 228 N.W. 920, 179 Minn. 233. 
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In re Carnegie’s Estate, 142 N.B. 266, 236 N.Y. 517. 

BH. D. Stimson, “When Revocable Trusts Are Subject to an Inheritance Tax,” 
25 Mich.Law Rev. 839. 

Surrey and Aronson, “Inter Vivos Transfers and the Federal Estate Tax,” 
32 Columb.Law Rey. 1332. 

P. M. Payne, “Inter Vivos Transfers and the Federal Estate Tax,” 81 U. of 
Pa.Law Rev. 937. 


Q. 11. A transferred property to T in trust to pay the income to B 
for B’s life, the property to revert to A if B predeceased him, but, if 
A predeceased B, the corpus to be transferred to C or his heirs at B’s 
death. A retained no power to revoke, but T had a power to termi- 
nate the trust in his discretion although A’s intention was made clear 
that A himself was to have no interest in the property as long as B 
was alive. Assuming that the provision was in force at all times 
herein involved, would said property be includible in A’s gross es- 
tate on his death under the provisions of the Federal Estate Tax Act 
set forth in Question 10? Would this constitute a taxable transfer 
under the similar provisions of state inheritance tax acts? 


A. The theory of including in the gross estate property disposed 
of by decedent during his life by transfers intended to take effect in 
possession or enjoyment at or after his death is that such transfers 
are substitutes for transfers by will or under the laws of intestate 
succession. In this case A had disposed of his whole interest by said 
transfer, and retained nothing that passed from him at his death. 
A’s death effected no change, and was not intended to effect any 
change, in the extent or quality of the estates conveyed by the trust 
deed. The mere possibility of reverter instead of passing from him 
at death merely became a definite impossibility. Hence the proper- 
ty is not includible in A’s gross estate, nor is the transfer generally 
held one taxable under such provisions of state inheritance tax acts. 
Compare with first cited case the second cited case. 


Helvering vy. St. Louis Union Trust Co., 56 S.Ct. 74, 296 U.S. 39, 80 L.Ed. 
29, 100 A.L.R. 1239. 

Klein v. U. S., 51 S.Ct. 398, 283 U.S. 231, 75 L.Ed. 996. 

In re Schweinert’s Estate, 234 N.Y.S. 307, 133 Mise. 762. 

People v. MeCormick, 158 N.E. 861, 327 Ill 547. 

Note, What interests may a transferror retain in transferred property with- 
out liability for the federal estate tax? 5 St. Johns Law Rev. 147. 

J. H., Are trusts where the settlor reserves no interest in himself taxable 
under the collateral inheritance tax? 75 U. of Pa.Law Rev. 168. 


Q.12. The Federal Estate Tax Act requires the inclusion in a 
decedent’s gross estate of property to the extent of any interest 
therein of which the decedent has at any time made a transfer, by 
trust or otherwise, where the enjoyment thereof was subject at 
the date of his death to any change through the exercise of a 
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power, either by decedent alone or in conjunction with any per- 
son, to alter, amend or revoke. Said provision was in effect at ail 
times involved herein. A transferred property to T in trust to pay 
income to B for B’s life, with remainders over; A reserved a pow- 
er to alter or revoke with the written consent of T and B. Would 
the property thus transferred be includible in A’s gross estate un- 
der the provision set out above, if A died while the trust was un- 
revoked? 


A. The provision in question would require the inclusion in the 
gross estate of property not includible under the provision re- 
quiring the inclusion of property transferred by a transfer intended 
to take effect in possession or enjoyment at or after the transferor’s 
death. The test of inclusion under the provision here involved is 
the existence of certain powers in the transferor at the time of his 
death. The transfer in question is squarely within its terms, and 
the property will have to be included in A’s gross estate if said 
provision is constitutional. The provision is not arbitrary in so far 
as it includes transfers where the power is exercisable only jointly 
with another having an adverse interest, since it is a reasonable 
method for preventing tax avoidance. Hence the provision does 
not violate the due process clause of the Fifth Amendment or any 
other provision of the Constitution. Hence said property must be 
included in A’s gross estate. For other cases construing the 
scope of this provision, see those cited below. 

ae vy. City Bank Farmers Trust Co., 56 S.Ct. 70, 296 U.S. 85,80 L. 


Porter v. Commissioner of Internal Revenue: 53 S.Ct. 451, 288 U.S. 436, 77 
L.Ed. 880. 

White v. Poor, 56 S.Ct. 66, 296 U.S. 98, 80 L.Ed. 80. 

Helvering v. Helmholz, 56 S.Ct. 68, 296 U.S. 93, 80 L.Ed. 76. 


Q.13. The Federal Estate Tax Act requires the inclusion in a 
decedent’s gross estate of property to the extent of the interest 
therein held as joint tenants by the decedent and any other per- 
son, or as tenants by the entirety by the decedent and spouse, ex- 
cept such part thereof as may be shown to have originally belonged 
to such other pérson and never to have been received or acquired 
by the latter from the decedent for less than an adequate and full 
consideration in money or money’s worth. A transferred property, 
owned by him and wholly paid for by him, to himself and wife, B, 
as tenants by the entirety, no consideration being paid therefor by 
B. (a) How much of the value of said property can validly be in- 
cluded in A’s gross estate on A’s death? (b) How would the an- 
swer be affected if said transfer had occurred when no such pro- 
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vision was contained in the act, A dying while said act included 
such provision? (c) What effect, if any, would it have HpeS une 
answers if the transfer had created a joint tenancy? 


' A. The surviving tenant by the entirety does not in a tech- 
nical sense of property law take anything from the deceased tenant 
on the latter’s death, and so there is in that sense no transfer 
from the latter His death, however, does involve a shifting of 
economic benefits to the survivor due to the removal of restrictions 
on the latter’s powers that occurs at the time of, and because of, 
the other tenant’s death. It is reasonable to treat that as a transfer 
occurring at that time, and this does not violate the due process 
clause of the Fifth Amendment. It is equally reasonable to meas- 
ure the amount transferred by the deceased tenant’s contribution to 
the estate. Hence the whole value of the property may be includ- 
ed in A’s gross estate. 

(b) The same type of reasoning has been used to sustain this 
result even as to such tenancy created while the tax act contained 
no such provision, but that in force at date of tenant’s death did 
contain it. (c) In a joint tenancy each tenant immediately ac- 
quires an interest of which he can dispose, and it is only as to the 
interest of the other tenant that a transfer occurs at, and because of, 
the latter’s death. It has, however, been held not violative of due 
process to include in a deceased tenant’s gross estate half of the 
value of the property where the tenancy was created while this 
provision was not contained in the statute. The validity of in- 
cluding the whole value in such case where the whole was con- 
tributed by the deceased tenant has also been sustained. The valid- 
ity of including the whole value in the estate of the tenant who 
contributed the whole value where the tenancy was created while a 
provision of the kind herein involved was in force has not been 
determined, 

Tyler y. U. S., 50 S.Ct. 356, 281 U.S. 497, 74 L.Ed. 991, 69 A.L.R. 758. 

Third Nat, Bank & Trust Co. of Springfield v. White (D.C.) 45 F.(2d) 911, 
affirmed 53 S.Ct.:290, 287 U.S. 577, 77 L.Ed. 505. 

Griswold vy. Helvering, 54 S.Ct. 5, 290 U.S 56, 78 L.Ed. 166. 

Cahn v. U. S. (Ct.Cl.) 10 F.Supp. 577. 

For state decisions, see Matter of Lyon’s Hstate, 1385 N.E. 247, 233 N.Y. 


208; Matter of McKelway’s Estate, 116 N.H. 348, 221 N.Y. 15, L.R.A. 
1917B, 1143; In re Weiden’s Estate, 188 N.H. 270, 263 N.Y, 107. 


Q. 14. A transferred property to T in trust to pay the income 
to B for B’s life, with power in B to appoint by will. Thereafter 
a state statute was enacted which included among the transfers 
subject to inheritance tax those resulting from the exercise of a 
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power whenever created. Said statute also provided that if the 
donee of a power, whenever created, should fail to exercise such 
power, the property in respect of which he held such power should 
be treated as passing under such donee’s will to those entitled 
thereto on his failure to exercise it. Thereafter B died, having’ 
failed to exercise his power by his will. The property thereupon 
went to C in accordance with the terms of A’s transfer. There 
would be no tax if C were held to take from A, while a tax would 
be imposed if C were held to take from B. Is the transfer to C 
taxable? 


A. The power of appointment held by B put it completely with- 
in his power to determine whether or not C would succeed to the 
property on his death. This power continued until B’s death, 
and it was only because of B’s failure to exercise it so as to divert 
said property to another that C acquired it. It is not unreasonable 
under such circumstances to treat C as acquiring from B, and, 
since that power continued after the enactment of said statute, it 
is not arbitrary to apply it to powers created prior to its enactment. 
Hence the provision as herein applied does not deprive C of prop- 
erty without due process of law. Since his case is within the terms 
of a valid statute, the transfer to C through B’s failure to exercise 
his power is taxable. 

Minot v. Stevens, 98 N.B. 973, 207 Mass. 588, 33 L.R.A.(N.S.) 236. 

Saltonstall y. Saltonstall, 48 S.Ct. 225, 276 U.S. 260, 72 L.Ed. 565. 

For case interpreting provision of Federal Estate Tax Act relative to in- 
cluding in a decedent’s gross estate property passing under a general power 
of appointment exercised by him, see Helvering v Grinnell, 55 S.Ct. 354. 


294 U.S. 153, 79 L.Ed. 825; note, Taxability of powers of appointment un- 
der state and federal statutes, 82 U. of Pa.Law Rey. 39._ 


Q.15. The Federal Estate Tax Act requires the inclusion in a 
decedent’s gross estate of the excess over a stated sum of the 
amount receivable by all beneficiaries other than his executor (if 
received by him it is all includible) as insurance under policies tak- 
en out by the decedent upon his own life. A, after the enactment 
of this provision, insured his life, naming B as beneficiary but re- 
serving complete power to change the beneficiary. May the ex- 
cess of the proceeds of said policy over the exempted amount be 
includible in A’s gross estate on A’s death? Would rule be same 
had A taken out such policy while the act contained no such pro- 
vision? Could this provision validly apply if A had taken out the 
policy while the act contained no such provision and the policy re- 
served to him no beneficial incidents? Is B subject to a state in- 
heritance tax if she receives the proceeds on A’s death? 
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A. A, by reserving the power to change beneficiary, retained a 
legal interest in the policy and its proceeds that gave him complete 
power of disposition thereof until his death. His death terminated 
that power, and it was not until then that the gift to B was 
complete and beyond recall by A. His death, therefore, occasioned 
the shifting to B of economic benefits procured through expendi- 
tures made by A, and to that extent there was a transfer from B to 
A at that time. Hence a tax thereon is neither direct, nor is it so 
arbitrary as to violate due process to include such amount in 
computing the net estate that measures the transfer tax instead 
of treating this transfer separately. Since the control by A existed 
regardless of whether the policy was taken out before or after 
this provision became part of the law, it could be validly applied 
to such policy even had that been taken out while no such pro- 
vision was in force. Had the policy, taken out while no such pro- 
vision was in force, reserved to A no beneficial incidents and con- 
trol, the application of this provision would be so arbitrarily re- 
troactive as to violate due process. Unless a state statute spe- 
cifically includes the receipt of insurance proceeds among taxable 
transfers, no tax is imposed. 

Chase Nat. Bank of City of New York vy. U. S., 49 S.Ct. 126, 278 U.S. 327, 
73 L.Ed. 405, 63 A.L.R. 388. 
Heiner v. Grandin (C.C.A.) 44 F.(2d) 141. 


Bingham y. U. S., 56 S.Ct. 180, 296 U.S. 211, 80 L.Ed. 160. 
Tyler vy. Treasurer & Receiver General, 115 N.H. 300, 226 Mass. 306, L.R.A. 


1917D, 6383. e 
§S. Davis, ‘Taxation of Beneficiaries’ Interest in Life Insurance,” 10 Boston 


U. Law Rev. 138. 
R. Oppenheimer, “Proceeds of Life Insurance Policies Under the Federal 


Estate Tax,” 48 Harv.Law Rev. 724. 


Q.16. A in 1907, when there was no Federal Estate Tax Act, 
transferred certain property to T in trust to pay the income to A 
for his life, and on his death to pay over the corpus to B or his 
heirs. In 1917 A assigned his interest in the property to B. The 
1918 Federal Estate Tax Act (40 Stat. 1096, § 401 et seq.) in force 
when A died required the inclusion in a decedent’s gross estate of 
property to the extent of his interest therein of which he had at 
any time made a transfer intended to take effect in possession or 
enjoyment at or after his death. A died while said act was in force. 
May the aforementioned property be included in his gross estate? 


A. The provision as applied to this case lays a tax upon the 
transfer of such property as was transferred by A at his death, 
but measures the tax by its value plus the value of the property 
involved in this transfer which was conveyed in good faith before 


1116 TAXATION § 2 


its enactment. This is in effect to tax a completed transfer by a 
law enacted subsequent to its completion. This is so arbitrary as 
to violate the due process clause of the Fifth Amendment. 
Nichols v. Coolidge, 47 S.Ct. 710, 274 U.S. 531, 71 L.Ed. 1184, 52 A.L.R. 
1081. 
Reinecke v. Northern Trust Co., 49 S.Ct. 123, 278 U.S. 339, 73 L.Hd. 410, 66 
A.L.R. 397. 
Milliken v. U. S., 51 S.Ct. 824, 283 U.S. 15, 75 L.Ed. 809. 
J. P. Hall, “Retroactive Federal Inheritance Tax,” 22 Ill.Law Rev. 437. 
J. H. Amberg, “Retroactive Excise Taxation,” 37 Harv.Law Rev. 691. 
Note, Constitutionality of retroactive federal taxing statutes, 28 Columb.Law 
Rev. 777. 

Q.17. A in 1915 transferred certain property to T in trust to 
pay the income to A for life, and on A’s death to deliver the 
property to B or his heirs; A reserved a power to revoke. The 
law in force in 1915 in State C, in which the property had its 
situs at all times herein involved, did not tax such transfers, 
while that in force at the time when A died in 1920 did tax 
transfers intended to take effect in possession or enjoyment at or 
after the transferor’s death. Is the transfer taxable? What would 
the answer be if the transfer to T had been in trust to pay in- 
come to A for his life, remainder to B? 


A. Both of the transfers referred to in the question come with- 
in the class of transfers intended to take effect in possession or 
enjoyment at or after the transferor’s death. The first transfer, 
however, clothed B with no rights enforceable against A because 
of his reservation of the power to revoke. It was not until A’s 
death that B’s rights became definitely fixed, and it is the law in 
force at that time that determines whether it is taxable and fixes 
the rules for computing the tax thereon. To apply the subse- 
quently enacted law to it does not violate due process for a gift 
of that character approaches so nearly a gift by will that the leg- 
islature may declare their substantial identity for purposes of taxa- 
tion. Hence B’s remainder is taxable. 

In the second transfer B acquired a vested, right in 1915 which, 
it is generally held, cannot be taxed by a subsequently enacted stat- 
ute without violation of due process. In such case taxability, and 
measure of tax, are governed by the law in force when the transfer 
was executed. Hence no tax can be imposed on it. 

Matter of Schmidlapp’s Estate, 140 N.B. 697, 236 N.Y. 278. 

Hunt v. Wicht, 162 P. 639, 174 Cal. 205, L.R.A.1917C, 961. 

Coolidge v. Long, 51 S.Ct. 306, 282 U.S. 582, 75 L.Ed. 562. 

For retroactive taxation of transfers by will, see Magee v. Commissioner of 


Corporations and Taxation, 153 N.B. 1, 256 Mass. 512; note, Constitution- 
ality of retroactive inheritance taxation, 31 Columb.Law Rev. 997. 
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Q. 18. A in 1925 transferred property to T in trust to pay the 
income to A for his life, remainder to B or his heirs; A reserved 
a power of revocation. A died in 1927 without having exercised 
said power. By his will be bequeathed certain shares of stock to B. 
The tax authorities of State C, in which all the property herein 
involved had its situs, computed the tax due from B by aggregat- 
ing the values of the property acquired by him under the first men- 
tioned transfer and that bequeathed to him, and allowing him but 
a single exemption. The law applied by them had been in force 
during all the times herein involved. Were said taxing authorities 
justified in their procedure? What would the answer be had A 
reserved no power of revocation? 


A. In computing an inheritance tax on amounts received by any 
single person from the decedent under more than one taxable 
transfer, the value of the property acquired under all transfers oc- 
curring at the same time is aggregated, and a single exemption al- 
lowed against each aggregated unit. In the instant case the res- 
ervation by A of the power to revoke makes that transfer effective 
at his death. Hence B received both that property and that be- 
queathed to him at the time of A’s death. Hence the taxing au- 
thorities applied correct principles in that respect in computing 
the tax due on transfers to B.. Had A reserved no power to re- 
voke, the transfer to B would have been effective and deemed to 
have occurred at the time of the execution and delivery of the deed 
of transfer. The amounts B received from A would then have been 
under transfers occurring at different times and aggregation and 
allowing but a single exemption would have been improper, 


Matter of Dana Co., 109 N.E. 557, 215 N.Y. 461. 
Estate of Potter, 204 P. 826, 188 Cal. 55. — 


Q.19. A died and by his will bequeathed certain property to B” 
for B’s life, remainder to a charitable corporation bequests to which 
were exempt from an inheritance tax. At the time of A’s death 
the value of B’s life estate, computed on the basis of mortality 
tables, was $50,000. B died within six months after A’s death. 
The value of B’s interest as of the time of A’s death would have 
been $2,000 had it been computed on the basis of its actual dura- 
tion. On which value should the tax be computed? 


A. Inheritance taxes are based on the value of the acquired in- 
terests as of the time of the death of the person from whom such 
interests are acquired, unless the statute specifically provides some 
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other rule. There being no such other rule in this case, the tax on 
B’s life estate will be computed on a valuation of $50,000. 


Matter of White’s Mstate, 101 N.E. 798, 208 N.Y. 64, 46 L.R.A.(N.S.) 714, 
Ann.Cas.1914D, 75. 
Ithaca Trust Co. yv. U. S., 49 S.Ct. 291, 279 U.S. 151, 73 L.Ed. 647. 


SECTION 3.—INCOME TAXES 


Q.20. A is a resident of State B. During the year 1925 he be- 
gan and completed several construction contracts in State C from 
which he derived income. During the same year A received divi- 
dends on stock of D Co., a corporation organized under the laws 
of State E, and certain income as the beneficiary of a trust of in- 
tangible personalty whose trustee was domiciled in State F in 
which the trust was administered. Which of these items of in- 
come may State B subject to an income tax? 


A. The due process clause of the Fourteenth Amendment im- 
poses limits on a state’s jurisdiction to tax income. The dividends 
are received by A with respect to his ownership of intangible per- 
sonalty having its situs in State B. The dividends are thus in- 
come from property within the jurisdiction of State B, and hence 
the income therefrom is itself within State B’s jurisdiction to tax. 
A’s interest in the trust property is intangible personalty and, 
therefore, the same reasons that permit State B to tax A on his 
dividends justify it in taxing him on the income received by him 
as a beneficiary of said trust. The income from the contracts per- 
formed in State C is within State B’s jurisdiction to tax since that 
state protects him in his person and in his right to receive, enjoy 
and control said income, as an incident to his domicile within State 
B. Hence State B does not deprive A of property without due 
process of law in taxing him on these items of income. 

Lawrence v. State Tax Commission of Mississippi, 52 S8.Ct. 556, 286 U.S. 276, 
76 L.Ed. 1102, 87 A.L.R. 374. 

Domenech v. United Porto Rican Sugar Co. (C.C.A.) 62 F.(2d) 552. 

Maguire v. Trefry, 40 S.Ct. 417, 253 U.S. 12, 64 L.Ed. 739. 


H. Rottschaefer, “State Jurisdiction of Income for Tax Purposes,” 44 Harv. 
Law Rev. 1075. 


E. Kessler, “Legal Problems in State Personal Income Taxation,” 84 Yale 
Law J. 759, 863. 


Q.21. A Co., a corporation organized under the laws of State 
B, conducts all its manufacturing operations in State C, but sells 
its product in that state and several others. State C imposes a 
tax on the net income of all corporations doing business within it. 
The net income of foreign corporations in the position of A Co. 
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on which the tax is based is computed by taking A Co.’s total net 
income from its operations wherever conducted, and allocating to 
State C that proportion thereof which the sum of the value of its 
tangible property employed in State C plus the sales made therein 
bears to the sum of the value of all its property employed in its 
business plus its total sales. A Co. claims that this method of 
taxation violates its rights under the commerce clause and the due 
process clause of the Fourteenth Amendment of the Federal Con- 
stitution. Under what circumstances, if any, would its claims be 
valid? 


A. It violates neither of said constitutional provisions for a non- 
domiciliary state to tax a nonresident or foreign corporation on 
net income derived from sources or from the conduct of business 
within the taxing state. Furthermore, such state may determine 
the net income taxable by it from such sources by employing the 
unit system. State C has adopted that system. It has adopted as 
its allocation method a formula whose factors do not unreasonably 
measure the relative contributions to the total net income made 
by.the activities carried on in the various states in which the in- 
_come was produced. Unless A Co. can show that the employment 
of this method in its case produces a wholly unreasonable and ar- 
bitrary assignment of net income to State &, its claims would not 
be valid. It would have to do this by comparing its results with 
those given by alternative methods of computing net income de- 
rived from its activities in State C. 


Underwood Typewriter Co. v. Chamberlain, 41 S.Ct. 45, 254 U.S. 113, 65. 


L.Ed. 165. 

Hans Rees’ Sons v. State of North Carolina ex rel. Maxwell, 51 S.Ct. 385, 
283 U.S. 123, 75 L.Ed. 879. 

Standard Oil Co., Indiana y. Thoresen (C.C.A.) 29 F'.(2d) 708. 

M. Breckinridge, “Tax Escape by Manipulations of Holding Companies,” 9 
No.Car.Law Rev. 180. 

R. Magill, “Allocation of Income by Corporate Contract,” 44 Harv.Law Rey. 


935. 
Norfolk & Western Ry. Co. v. State of North Carolina ex rel. Maxwell, 56 


§.Ct. 625, 297 U.S. 682, 80 L.Ed. —. 


Q. 22. A is a citizen of the United States domiciled in Mexico. 
His last domicile within the United States was in State B. None 
of his income is derived from sources within State B or the Unit- 
ed States. State B imposes an income tax upon the entire net in- 
come of its citizens, and provides that citizens of the state domi- 
ciled abroad shall be subject thereto. The United States does the 
same. Can either State B or the United States impose such tax 


on A? 
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A. The taxes imposed on A by these statutes can be sustained 
only as taxes on the person, since there is no property within ei- 
ther State B or the United States on which they could be deemed to 
be imposed. The due process clause of both the Fourteenth and 
the Fifth Amendments requires that there be jurisdiction over the 
person subjected to a personal tax. The usual facts on which, con- 
sistently with due process, jurisdiction to impose such a tax can 
be predicated, are domicile, residence, and presence other than as 
a mere incident to transit through the state. Citizenship is such a 
fact, in the case of such taxes imposed by the United States. This 
is based on the theory that the citizen derives protection from the 
United States, even when domiciled abroad. Since that reason 
does not apply to the state, it cannot base such jurisdiction on the 
fact of state citizenship. Hence state B cannot constitutionally im- 
pose the tax in question on A, but the United States can. 


Cook y. Tait, 44 8.Ct. 444, 265 U.S. 47, 68 L.Ed. 895. 

De Ganay v. Lederer, 39 S.Ct. 524, 250 U.S. 376, 63 L.Ed. 1042. 

A. Levitt, “Income Tax Predicated Upon Citizenship: Cook y. Tait,” 11 Va. 
Law Rev. 607. 


Q. 23. A, B and C made a declaration of trust of certain real es- 
tate under the terms of which they, as trustees, were given com- 
plete power to do all things necessary to develop said real estate 
project and to manage the affairs of the trust during the whole of 
its existence. Capital for this development was raised by the sale 
of transferable certificates evidencing beneficial interests in the 
venture. The certificate holders had no part in the selection of the 
trustees who constituted a self-perpetuating body, nor could they 
either singly or jointly exercise any control over the trustees al- 
though the latter were authorized to call meetings of the certifi- 
cate holders but were not bound by any action taken at such meéet- 
ing. The trustees had no power.to bind the certificate holders, and 
all those dealing with the trustees were required to look solely to 
the assets of the trust. The proper officials of the Federal Gov- 
ernment sought to subject that trust to taxation as an association 
for the years when it operated its real estate development scheme. 
Were they justified in so doing? 


A. The federal income tax act subjects “associations” to those 
of its provisions that govern the taxation of corporations. A trust 
is considered an association if it embodies certain features in its. 
organization and in its activities. The term “association” implies 
the prosecution of a joint enterprise. The inclusion of associations 
with corporations implies that it was intended to treat as such 
forms of conducting joint business enterprises bearing resemblance 
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to corporations. The features of a business trust that would make 
it analogous to corporate organization are the conduct of the enter- 
prise as an entity, the continued existence of the enterprise unaf- 
fected by the death of the trustees or members, the free trans- 
ferability of interests in the enterprise, the limitation of liability of 
its members, and the centralized management of the enterprise. 
It is not essential that the certificate holders control the trustees. 
In the trust herein involved all those features are present. Hence 
it is an association and subject to those provisions of the tax act 
that apply to corporations. Hence the taxing authorities were jus- 

tified in what they did. 
Morrissey v. Commissioner of Internal Revenue, 56 S.Ct. 289, 296 U.S. 344, 

80 L.Ed. 263. 

Crocker y. Malley, 39 S.Ct. 270, 249 U.S. 223, 68 L.Ed. 573, 2 A.L.R. 1601. 


H. Rottschaefer, ‘““Massachusetts Trust Under Federal Tax Law,” 25 Co- 
lumb.Law Rev. 305. 


Q. 24. A and his wife, B, entered into an agreement prior to 
the ratification of the Sixteenth Amendment under which all prop- 
erty acquired by either should become their joint property. Dur- 
ing 1920, while said agreement was still in force, A’s earnings from 
the practise of law amounted to $25,000. He reported one half 
thereof in filing his federal income tax return for that year. He 
was assessed an additional tax based on charging him with the 
half of said earnings which he had failed to return. Was said ad- 
ditional tax so assessed valid? 


A. The federal income tax act in force in 1920, and in force 
‘at present, includes in a taxpayer's gross income that derived as 
compensation for personal services. The $25,000 earned by A 
would be includible in his gross income thereunder unless the con- 
tract between him and B effects a transfer of the half thereof to 
B before it became A’s. The services compensated thereby were 
rendered by A and the compensation was paid by the clients to A. 
B obtained her half only after the compensation had become A’s 
property, and thus the whole thereof was taxable to A. Further- 
more, the said provisions are construed to tax personal earnings 
to those who earned them and this result cannot be avoided by 
anticipatory contracts intended to prevent them from vesting in 
the earner, whatever may be the motive of such arrangement. 
Hence the additional tax was validly assessed against A. 

Lucas vy. Earl, 50 S.Ct. 241, 281 U.S. 111, 74 L.Ed. 73. 
Burnet y: Leininger, 52 S.Ct. 345, 285 U.S. 136, 76 L.Ed. 665. 
That it would violate due process to require a husband to return his wife’s 


independent income as his own for tax purposes, see Hoeper y. Tax Com- 
mission of Wisconsin, 52 S.Ct, 120, 284 U.S. 206, 76 L.Ed. 248; Comment, 


Bau.PrRos.Law (2p Ep.)—71 


1123 TAXATION § 3 


Allocation of income tax after assignment of the right to the income, 38 
Yale Law Jour. 1123. 

D. B. Maggs, “Community Property and the Federal Income Tax,” 14 Cal. 
Law Rev. 351, 441. : 

8. S. Surrey, “Assignments of Income and Related Devices,” 33 Columb.Law 
Rey. 791. 


Q. 25. A, as part of a property settlement in lieu of alimony and 
under the divorce decree, transferred certain property to T in 
trust to pay the income therefrom up to a stated amount to B, his 
divorced wife, for her life, with specified dispositions as to the 
balance of the income and as to the remainder after B’s death. 
The transfer to T was irrevocable although A retained the power 
to direct the investment of the trust funds. The federal tax of- 
ficials charged A with the income from said fund although it had 
in fact been paid to B in accordance with the terms of the trust. 
Was their procedure legal? 


A. The federal income tax now in force does not specifically 
provide that the income of a trust of this character shall be charge- 
able to the settlor of the trust. However, the present trust, though 
established by A, derived its force from the action of the court 
which awarded B the divorce and required this method of pro- 
viding alimony for B which is not treated as income to B. The 
trust derived its force from this action of that court. Hence, the 
payments to B discharge a legal duty owed B by A so that the situ- 
ation is substantially the same as though he had received the in- 
come and paid it to B. Hence it is income to A and chargeable to 
him in computing his federal income tax. Hence the procedure of 
the tax officials was legal. 

Douglas v. Willcuts, 56.S.Ct. 59, 296 U.S. 1, 80 L.Ed. 3, 101 A.L.R. 391. 
Schweitzer v. Commissioner of Internal Revenue (C.C.A.) 75 F.(2d) 702, 
reversed, 56 S.Ct. 304, 296 U.S. 551, 80 L.Ed. —. 


Sutton and Owen, “Federal Taxation of Settlors of Trusts,” 33 Mich.Law Rev. 
1169. 


Q. 26. A, prior to the time when the tax act contained the pro- 
vision referred to in the answer hereto, transferred property to 
T in trust to use the income and as much of the principal as nec- 
essary to pay premiums on insurance policies taken out by A on 
his own life, the proceeds of which were payable to T to be held 
on specified trusts of which the beneficiaries were A’s wife and 
dependents. A retained no power to control or revoke either the 
transfer to T or the dispositions made of the proceeds of the pol- 
icies on A’s death. The federal tax officials charged A with the 
income from the trust property. Can this be validly done? 
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A. The income of the trust was charged to A under a specific 
statutory provision relating to trusts established to provide for 
the payment of premiums on insurance policies taken out-by the 
settlor on his own life. The tax officials were, therefore, justified 
in their action if said provision is constitutional. The important 
constitutional provision in:this connection is the due process clause 
of the Fifth Amendment which prohibits arbitrary taxation. 
Whether this provision is arbitrary cannot be decided by measur- 
ing Congress’ power by common law theories of property. By the 
trust in question A was in substance devoting the income from 
the trust property to discharge what is under modern conditions 
one of his moral obligations and to meet an item in his family bud- 
get. Moreover, the income was at all times being used subject to 
A’s will announced in advance by the creation of the trust. To 
treat the income from such a trust as the income of A for tax pur- 
poses is not arbitrary. Nor is the statute given a retroactive oper- 
ation by being applied to a trust created before the provision was 
enacted since it applies only to income arising after its enactment. 
Hence the provision is valid and not within the principle that it 
violates due process to tax to one person what is in fact the in- 
come of another. Hence the act of the tax officials is valid. 

Burnet y. Wells, 53 S.Ct. 761, 289 U.S. 670, 77 L.Ed. 1439. 

DuPont v. Commissioner of Internal Revenue, 53 S.Ct. 766, 289 U.S. 685, 77 
L.Hd. 1447. 

For cases sustaining as not violative of due process a provision requiring 
a settlor to treat as his the income from a revocable trust, see Corliss y. 


Bowers, 50 S.Ct. 336, 281 U.S. 376, 74 L.Ed. 916; Reinecke y. Smith, 53 
S.Ct. 570, 289 U.S. 172, 77 L.Ed. 1109. 


Q.27. A Co. entered upon and completed the performance of a 
construction contract with B Co. during 1933. The net results to 
A Co. therefrom were a loss to it which it was legally entitled to 
recover from B Co. under said contract. In 1934 A Co. received 
the amount of said loss from B Co. A Co.’s return of income for 
1933 showed a loss equal to the amount received from B Co. in 
1934, and it failed to report said amount so received as income for 
1934. The federal tax officials charged it with said amount for 
1934 and assessed a tax against it on that basis. A Co. claimed 
that said action was either contrary to the applicable statute or 
unconstitutional. Was its claim valid? 


A. The amount received by A Co. during 1934 was received 
under the construction contract and would constitute income for 
that year unless that result is prevented by the fact that the net 
results of that contract involved no gain to it therefrom, or by the 
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consideration that that amount represented a return of a capital 
investment made in said contract during 1933. The outlays un- 
der that contract made in 1933 were not capital investments but 
for operating expenses connected with the performance of said 
contract, and hence the amount received in 1934 need not first be 
applied against those 1933 outlays on that basis. The income tax 
is based on the net result of specified transactions occurring with- 
in a year. The amount is none the less income for 1934, when it 
was received, merely because it represented earnings resulting 
from expenditures responsible for the 1933 loss. The Sixteenth 
Amendment does not require a system of taxation on the basis 
of the finally ascertained results of particular transactions, but 
permits it on the basis of the familiar and more convenient basis 
of annual accounting periods. The statute in force when these 
transactions occurred required this amount to be treated as the 
tax officials treated it, and was constitutional in so requiring. 
Hence the tax assessed on A Co. based on the inclusion of said 
amount in its 1934 income is valid. 


Burnet y. Sanford & Brooks Co., 51 S.Ct. 150, 282 U.S. 359, 75 L.Ed. 383. 


Q. 28. A Co. claimed a right to exploit certain oil properties but 
its claim was contested by the United States at whose instance a 
receiver was appointed. who operated the properties during 1916. 
The decree appointing the receiver required all the earnings de- 
rived from operations during the receivership to be impounded un- 
der the court’s control pending determination of the dispute be- 
tween A Co. and the United States. The trial court that had ap- 
pointed the receiver dismissed the action in 1917 at which time 
the impounded earnings were turned over to A Co. The Circuit 
Court of Appeals affirmed the lower court’s action in 1920, and this 
finally terminated the proceedings. A Co., which made its returns 
on the accruals basis, claimed that the earnings constituted income 
for 1916, while the federal tax officials claimed that it should be 
treated as part of A Co.’s 1917 income. Which of these claims is 
correct? 


A. A taxpayer reporting on the accruals basis is required to re- 
port income for the year in which its right to receive it becomes 
fixed. It need not, and may not, accrue it as long as its right there- 
to is merely contingent. The duty to accrue does not exist if the 
facts make the amount of the claim incapable of reasonable ascer- 
tainment, but accrual cannot be postponed merely because the 
amount cannot be exactly determined. The effect of uncertainty 
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as to whether it will be paid upon the duty to accrue is a matter 
on which the decisions are not in accord. In the instant case A 
Co.’s right to the impounded earnings became fixed and definite 
in 1917, The amount to be received also became definitely fixed 
at that time. Prior to 1917 it had only a contingent and contested 
claim to said earnings. Hence it could not accrue them for 1916, 
but must do so for 1917. Note that in this case the result would 
be the same if A Co. had reported on a cash receipts and disburse- 
ments basis. - 


North American Oil Consol. v. Burnet, 52 S.Ct. 613, 286 U.S. 417, 76 L.Ed. 
1197. i 

Buffalo Union Furnace Co. v. Helvering (C.C.A.) 72 F.(2d) 399. 

Patrick McGuirl, Inc. y. Commissioner of Internal Revenue (C.C.A.) 74 F. 
(2d) 729. 

Kales v. Woodworth (D.C.) 20 F.(2d) 395. 

D. A. Graskill, “Accounting Methods and the Income Tax,” 8 Nat.Inc.Tax - 
Mag. 365. 


Q. 29. A Co. during 1916 manufactured munitions on which there 
was imposed the federal munitions tax. The tax for 1916 was pay- 
able, and paid, by A Co. during 1917. A Co. made its returns on the 
accruals basis. A Co, deducted the amount of said tax from its 1917 
income. The federal tax officials revised his 1916 return and deduct- 
ed it from his 1916 income. When should said tax be deductible? 


A. The accruals method is a device for charging against income 
the expenses incurred in or connected with earning said income. 
It requires that a tax shall be accrued in the tax year when the lia- 
bility therefor becomes fixed provided the amount thereof is capa- 
ble of ascertainment with a reasonable degree of certainty. The 
facts on which A Co.’s liability for the munitions tax, and on which 
the amount depended, all occurred during 1916. It was only the duty 
to discharge that liability by payment that was deferred until 1917. 
Hence the tax was required to be deducted in computing A Co.’s net 
income for 1916. Note that the tax would have been deductible in 
1917 had A Co. reported on a cash receipts and disbursements basis. 


U. S. v. Anderson, 46 S.Ct. 131, 269 U.S. 422, 70 L.Ed. 347. 
U. S. vy. Mitchell, 46 S.Ct. 418, 271 U.S. 9, 70 L.Hd. 799. 
Lucas y. American Code Co., 50 S.Ct. 202, 280 U.S. 445, 74 L.Ed. 538, 67 


A.L.R. 1010. 
Brown v. Helvering, 54 S.Ct. 356, 291 U.S. 193, 78 L.Ed. 725. 


Q. 30. On July 1, 1935, A Co., a corporation, showed an earned 
surplus of $1,000,000, of which $800,000 represented earnings and 
profits accumulated prior to March 1, 1913, and $200,000 represented 
earnings and profits accumulated after February 28, 1913. On July 
1, 1935, it distributed to its stockholders a stock dividend of $200,000, 
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and a cash dividend of $100,000. On October 1, 1935, in accordance 
with a plan formulated by the directors at the time it distributed said 
stock dividend, it redeemed for cash $150,000 of its outstanding capi- 
tal stock, the stockholders being permitted to tender any shares 
owned by them. Between July 1, 1935, and October i, 1935, the 
earned surplus increased by $25,000. To what extent, if at all, would 
these distributions be includible in the gross income of A Co.’s stock- 
holders? 


A. The term income as used in the Sixteenth Amendment means 
the gain derived from labor, capital or both combined. It.is only so 
' far as it is realized that it can be taxed as income. The distribution 
of a stock dividend involves no realization of income by the stock- 
holder who receives it, since it merely capitalizes his interest in the 
corporate surplus. The federal income tax act, however, provides 
that if a corporation redeems its stock (whether or not issued as a 
stock dividend) at such time and in such manner as to make the 
distribution of a stock dividend and redemption of stock in whole or 
in part essentially equivalent to a distribution of a taxable dividend, 
the amount so distributed in redemption shall be treated as a taxable 
dividend, to the extent that it represents a distribution of earnings 
or profits accumulated after February 28, 1913. The redemption of 
the $150,000 comes within this provision, and is, therefore, includible 
in the stockholders’ gross income to the extent that there was avail- 
able on October 1, 1935, surplus earned after February 28, 1913. The 
cash dividend of $100,000 distributed on July 1, 1935, was charge- | 
able against the $200,000 surplus earned after February 28, 1913, 
that remained undistributed on July 1, 1935, since dividends, which 
..are defined as distributions to shareholders out of earnings and prof- 
its accumulated after February 28, 1913, are required to be charged 
against the most recently accumulated earnings. The distribution 
of said dividend reduced that surplus to $100,000, but on October 
1, 1935, it had been increased by the accumulated earnings between 
July 1, 1935, and October 1, 1935, to $125,000. Hence $125,000 of 
the $150,000 stock redeemed would be considered as a taxable divi- 
dend, and includible in the stockholders’ gross income. Hence, the 
total distributions made by A Co. during 1935 that would be includi- 
ble in the gross income of the stockholders of A Co. would be $225,- 
000. The $75,000 balance of the stock dividend received by them 
could not be includible in their gross income, and, at least as to $50,- 
000 thereof, could not constitutionally be included therein. 


Bisner v. Macomber, 40 S.Ct. 189, 252 U.S. 189, 64 L.Ed. 521, 9 A.L.R. 1570. 
Helvering v. Canfield, 54 §.Ct. 368, 291 U.S. 168, 77 L.Hd. 706. 
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Hill y. Commissioner of Internal Revenue (C.C.A.) 66 F.(2d) 45. 
H. Rottschaefer, “The Concept of Income in Federal Income Taxation,” 13 
Minn.Law Rev. 687. 
T. R. Powell, “Income from Corporate Dividends,” 35 Harv.Law Rev. 363. 
rey epee “Taxable Income Under the Sixteenth Amendment,” 9 Tax 
ag. 87. : 
R. Magill, “The Taxation of Unrealized Income,” 39 Hary.Law Rey. 82. 


Q. 31. A Co. is a corporation engaged in manufacturing in City 
X. During 1935 it removed its plant and equipment from City X to 
City Y and received from the latter a building in which it thereafter 
conducted its operations. Could the value of said building be includ- 
ed in its gross income? During the same year it sold for $100,000 
cash its plant in City X which it had acquired on January 1, 1930, 
for $125,000, and with respect to which the allowed and allowable 
depreciation for income tax purposes during the period of its owner- 
ship thereof prior to January 1, 1935, was $30,000. How much, if 
any, income was realized by A Co. from this transaction? 


A. The value of the building acquired by A Co. from City Y 
represents a contribution by said city to A Co.’s capital, and is with 
respect to A Co. a capital receipt and not income, Hence its value 
cannot be included in A Co.’s gross income in computing an income 
tax levied under authority of the Sixteenth Amendment. The sale 
of its plant in City X involved for A Co. a realized gain. Capital 
gains are income within the meaning of the Sixteenth Amendment 
and may be included in A Co.’s gross income. The statutory meas- 
ure of the gain on the sale of property acquired by purchase (as was 
this) after February 28, 1913, is its cost, adjusted by the allowed de- 
preciation (but not less than that allowable) under the income tax 
acts in force during A Co.’s ownership thereof. The adjusted basis 
thus becomes $95,000, and the gain $5,000. A Co. would be required 
to include said $5,000 in its 1935 gross income. Note that, had A 
Co. been a noncorporate taxpayer, the Capital Gain and Loss pro- 
vision of the 1934 Revenue Act would have required it to include 
but 40 per cent. thereof in its gross income for 1935. 


Edwards vy. Cuba R. R. Co., 45 S.Ct. 614, 268 U.S. 628, 69 L.Ed. 1124. 
Merchants’ Loan & Trust Co. y. Smietanka, 41 S.Ct. 386, 255 U.S. 509, 65 L. 


Ed. 751, 15 A.L.R. 1305. 
Kosmerl v. Commissioner of Internal Revenue (C.C.A.) 25 F.(2d) 87. 


Q. 32. During 1934 A gave B certain bonds which A had acquired 
by purchase in 1930 at a cost of $10,000, and which had a fair market 
value on the date when the gift was made of $12,000. During 1935 
B sold them for $11,000. Is B required to include any amount in his 
1935 gross income as a result of said sale? If so, how much? 
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A. The federal tax act in force during 1935 provides that on the 
sale of property acquired by gift after December 31, 1920, the loss 
or gain basis shall be the same as it would be in the hands of the 
donor or the last preceding owner by whom it was not acquired 
by gift, except that for the purpose of determining the loss the asis 
shall be the basis so determined or the fair market value at the time 
of the gift, whichever is lower. Since A, the donor, did not acquire 
the bonds by gift, the basis to B will be the basis for A, were he 
disposing of them by sale for $11,000. Since A acquired the bonds by 
purchase after February 28, 1913, the basis to him would be cost, or 
$10,000. Hence the basis to B is $10,000, unless the provision rela- 
tive to computing a loss by B results in B incurring a loss on the 
sale. However, to determine whether B incurred a loss it is neces- 
sary to determine what B’s loss basis would be. That would be the 
lower of A’s cost, $10,000, and the value at the time of the gift, $12,- 
000. On that basis B has incurred no loss. Hence B has realized a 
gain equal to the difference between the selling price, $11,000, and 
cost to A, $10,000, or $1,000. This involves including in B’s gain a 
value that he received at the time of the gift, but, in view of the tend- 
ency of such a statutory provision to prevent tax evasion, this pro- 
vision is not deemed to violate the Sixteenth Amendment. 


Taft y. Bowers, 49 S.Ct. 199, 278 U:S. 470, 73 L.Ed. 460, 64 A.L.R. 362. 
Cooper v. U. S., 50 S.Ct. 164, 280 U.S. 409, 74 L.Ed. 516. 


Q. 33. On February 1, 1934, A and B purchased for $50,000, to 
which each coatributed $25,000, an apartment building. On Febru- 
ary 1, 1935, at which time the said building had a fair market value of 
$60,000, A and B transferred it to C Corporation, a domestic corpo- 
ration, in exchange for all of said corporation’s stock, each receiving 
one half of said stock. On December 1, 1935, C Corporation sold 
said apartment building for $62,000.. On December 15, 1935, C Cor- 
poration liquidated and distributed to A and B all its net assets equal 
to $62,000, A and B each receiving $31,000. How much, if any, gain 
did C Corporation derive from its sale of said apartment building? 
How much, if any, income did A and B realize on the liquidation of 
C Corporation? 


A. The federal income tax act in force during 1934 and 1935 enum- 
erates certain transactions the gain or loss from which are not recog- 
nized for tax purposes on the occurrence of the transactions, One 
such is the transfer of property to a corporation by one or more per- 
sons solely in exchange for its securities if immediately after the 
exchange such person or persons own at least 80 per cent. of its 
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voting stock and at least 80 per cent. of the total number of shares 
of all other classes of its stock, and if the amount of such securities 
received by each such person is substantially in proportion to his in- 
terest in such property prior to the exchange. The exchange of the 
apartment building for C Corporation’s stock comes within this pro- 
vision. Hence A and B realized no gain at said time. As the price 
for this privilege C Corporation’s loss or gain basis on its sale of said 
building is made (so far as relevant in this problem) the same as it 
would be were A and B selling said building in 1935. Since they 
acquired it after February 28, 1913, by purchase that basis to them 
would be $50,000. Hence that is the basis for C Corporation. Hence 
it realized a gain of $12,000 on its sale of the building in 1935. To 
require it to accept such basis does not violate the Sixteenth Amend- 
ment as a tax on capital. When C Corporation effected a complete 
liquidation later in 1935, the statute treated the amount each receiv- 
ed as in full payment in exchange for his stock, and, on such ex- 
change, the gain basis is, under the act, the same as it would be were 
he then disposing of his interest in the building for which he receiv- 
ed C Corporation stock. That basis was $25,000. Hence on this 
liquidation A and B each realized a gain of $6,000, the whole of which 
is includible in their respective gross incomes for 1935. | 

Newman, Saunders & Co. v. U. S. (Ct.Cl.) 36 F.(2d) 1009. 

eso v. Helvering, 55 S.Ct. 266, 293 U.S. 465, 79 L.Ed. 596, 97 A.L.R. 


H. Hendricks, “Federal Income Tax Definition of Reorganization,” 45 Harv. 
Law Rev. 648. 


Q. 34. A died in 1934 and by his will established a trust fund the 
income from which was to be paid to B for his life. Said will also 
bequeathed to C an annuity which was made a charge on the capi- 
tal of the estate. By the same will A established a trust fund the 
income from which was to be paid to W, A’s widow, for her life, 
if she accepted said provision in lieu of dower, which she did. The 
value of W’s dower at the time of A’s death was $75,000. During 
1935 B, C and W each received $2,000 under the provisions made 
for them in A’s will. Is the amount received includible in the 1935 
gross income of any of them? 


A. The federal income tax acts specifically exclude from gross 
income the value of property acquired by gift, bequest, devise or 
inheritance, but requires that the income from property so received 
shall constitute gross income. In the case of the provision for B, 
though he may have acquired no interest in the corpus producing 
the income, in effect it is indistinguishable from a gift to B of-the 
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fund for his life so that his receipt of the income therefrom is in- 
come to him and not the payment of a bequest in installments. The 
Sixteenth Amendment does not prevent this result. The provi- 
sion made for C is not a gift of the income from a fund but is pay- 
able whether or not there be income, and hence is a gift of capital. 
It is a bequest payable in installments even though in a particu- 
lar year it may in tact have been paid from the income of the fund. 
The provision for W is a gift of income from a fund and is in- 
cludible in W’s gross income even though she obtained her right 
thereto by surrendering her dower rights. She is not enfitled to 
defer reporting it as income until she has recovered the value of 
her dower since she receives it as the beneficiary of the trust es- 
tablished by A’s will. Hence, the sums received by B and W are, 
while that received by C is not, includible in their respective 1935 
gross incomes. 

Irwin vy. Gavit, 45 S.Ct. 475, 268 U.S. 161, 69 L.Ed. 897. 

eee v. Whitehouse, 51 S.Ct. 374, 283 U.S. 148, 75 L.Ed. 916, 73 A.L.R. 

Helvering y. Butterworth, 54 8.Ct. 221, 200 U.S. 365, 78 L.Ba. 365. 

R. Magill, ‘The Income Tax Liability of Annuities, and Similar Periodical 

Payments,” 33 Yale Law J. 229. 


J. M. Maguire, ‘Capitalization of Periodical Payments of Gift,” 34 Harv. 
Law Rev. 20. 


Q. 35. During 1934 A Co., a corporation, by action of its board 
of directors voted to pay its President $10,000 as additional com- 
pensation for services rendered for years prior to 1934 when its 
financial conditions had been such that it was unable to pay said 
President the reasonable value of his services. Such additional 
amount was reasonable. A Co., which reported on an accruals 
basis, deducted said $10,000 in computing its net income for 1934, 
but the federal tax officials disallowed the deduction and imposed 
the additional tax on A Co. resulting from the consequent increase 
in its net income for 1934. Were said officials justified in their ac- 
tion? 


A. The federal income tax act permits as a deduction from gross 
income in computing net income all the ordinary and necessary ex- 
penses paid or incurred during a taxable year in carrying on a trade 
or business, including a reasonable allowance for salaries for serv- 
ices actually rendered. Hence said $10,000 is a proper deduction 
unless it must be denied because the services for which the extra 
salary was paid were rendered in prior years. The act, however, 
does not require that the services be rendered during the year the 
deduction is claimed, but it is necessary only that the payments 
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be proper expenses and be incurred during such taxable year. In 
the instant case the liability arose only after the action of A Co.’s 
board voting said sum, and, since it represented a proper busi- 
ness expense, the extra salary was properly deductible during 1934. 
Hence the disallowance of the deduction was not warranted in law. 
Lucas v. Ox Fibre Brush Co., 50 S.Ct. 278, 281 U.S. 115, 74 L.Ed. 733. 
Botany Worsted Mills v. U. S., 49 8.Ct. 129, 278 U.S. 282, 73 L.Ed. 379. 


2 ee Stores v. Commissioner of Internal Revenue (C.C.A.) 34 F. 


Q. 36. A, a stockholder of B Co., a corporation, undertook, after 
B Co. had passed through bankruptcy proceedings, to pay off some 
of B Co’s creditors in an attempt to re-establish his own credit in 
connection with a business now being conducted by him. He de- 
ducted said payments in computing his net income from carrying 
on said new business. Was said deduction legally’ proper? 


A. In order that an expenditure be deductible as a business ex- 
pense, it must be both a necessary and an ordinary expense of car- 
rying on the trade or business with respect to which it is claimed 
as a deduction. Even though this expenditure be considered a 

_necessary expense, it is not an ordinary, but a quite unusual, ex- 
pense. Hence it is not deductible. 


Welch vy. Helvering, 54 S.Ct. 8, 290 U.S. 111, 78 L.Ed. 212. 


Q: 37. R Co., a corporation, on February 1, 1913, prior to March 
1, 1913, issued two series of bonds, Series A and Series B. Series 
A were sold at a premium; Series B at a discount. Under R Co.’s 
accounting practice it was amortizing both the bond premium and 
the bond discount over the life of said respective bond issues. Dur- 
ing 1934 it deducted the bond discount amortization assignable to 
that year under its accounting method, but did not_either increase 
its income or decrease its interest deduction by the bond premium 
amortization assignable to said year under its accounting method. 
The federal tax officials disallowed the deduction of the bond dis- 
count amortization and deducted the bond premium amortization 
from the interest deduction claimed by R Co. for said year. Were 
they justified in so doing? Would the answer be different if both 
said series of bonds had been issued after February 28, 1913? 


A. The sale of bonds at a discount reflects the fact that the nom- 
inal interest rate thereon is below what the market demanded when 
the bonds were issued. It in effect represents interest paid in ad- 
vance, and, to correctly reflect the distribution thereof over the life 
of the bonds, requires the amortization of the discount over such 
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life. Hence the amount of the annual amortization represents a 
proper interest paid accrual. This is quite independent of wheth- 
er the bonds were sold prior to March 1, 1913, or after February 
28, 1913 (the date taken in federal income tax acts as that on which 
the Sixteenth Amendment became effective). Hence, the annual 
amortization of bond discount is deductible as interest in any case 
by a taxpayer on an accruals basis. 

Bond premiums reflect the fact that the nominal interest rate on 
the bonds is greater than the market demanded when the bonds 
were issued. Logically, its annual amortization should reduce the 
interest paid accruals. But doing so increases net income by said 
amount. In the case of bonds issued prior to March 1, 1913, the 
effect on net income is held to have occurred when the premium 
was paid so that requiring its amortization in 1934 is in effect an 
attempt to tax income arising prior to the adoption of the Six 
teenth Amendment. Hence it may not be required. Had the bonds 
been issued after February 28, 1913, it could have been required. 


Old Mission Portland Cement Co. v. Helvering, 55 S.Ct. 158, 293 U.S. 289, 
79 L.Ed. 867. 

Old Colony R. R. Co. v. Commissioner of Internal Revenue, 52 S.Ct. 211, 284 
U.S. 552, 76 L.Ed. 484. 


Note, Legal status of bond premiums for income tax purposes, 41 Yale Law 
J. 280. ‘ 


Q. 38. A was a stockholder in B Bank, a state bank, which was 
closed and taken over for liquidation by the proper banking de- 
partment officials of the state of its organization during 1934. It 
became apparent during 1934 that there would be nothing left 
for distribution to the stockholders after the liquidation had been 
completed. The liquidation was in fact completed during 1935, 
and confirmed what had been apparent during 1934. A had ac- 
quired his stock by bequest during 1934, prior to said bank’s fail- 
ure. At the time of his acquisition thereof its fair market value 
was $5,000. During 1934 he paid in satisfaction of the double lia- 
bility of bank stockholders with respect to his stock an additional 
$6,000. His recovery on said stock was nothing. A claimed a de- 
ductible loss for 1934. Was he legally warranted in so doing, and, 
if so, in what amount? 


A. The federal income tax act in force during 1934 permits in- 
dividuals to deduct certain losses in addition to those incurred in 
trade. Among these are those incurred in a transaction entered 
into for profit. A’s acquisition, though by bequest, undoubtedly 
comes within this category since the act’s provisions dealing with 
the gain and loss basis make specific provision for computing gain 
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or loss on property so acquired, and no other provision permitting 
the deduction of losses is as nearly in point as that relative to 
losses incurred in transactions entered into for profit. Hence A 
has suffered a deductible loss. The loss basis is the fair market 
value at date of acquisition plus the additional investment in the 
stock represented by the double liability assessments paid by A 
in 1934; that is, $5,000 plus $6,000 or $11,000. But such losses are 
deductible only in the year when sustained. While ordinarily this 
requires a closed transaction, in this case the facts existing in 1934 
showed definitely that the loss was a completed one during that 
year. A good case could, however, be made to sustain the propo- 
sition that the loss was sustained only in 1935. 


U. S. v. S. S. White Dental Mfg. Co., 47 S.Ct. 598, 274 U.S. 398, 71 L.Ed. 
1120. 

Lewellyn v. Blectric Reduction Co., 48 S.Ct. 63, 275 U.S. 243, 72 L.Ed. 
262. 


Heiner v. Tindle, 48 S.Ct. 326, 276 U.S. 582, 72 L.Hd. 714. 


SECTION 4.—FRANCHISE TAXES 


Q.39. A Co. was an insurance company organized under the 
laws of State B. It had withdrawn from operating within State 
C prior to the year for which the tax hereinafter referred to was 
imposed. After its withdrawal from State C premiums on policies 
in force within said state were remitted direct to its office in State 
B, and all business connected with such policies was conducted 
therefrom. State C sought to impose on A Co. the privilege tax 
on conducting an insurance business within it, which tax was 
measured by a percentage of the gross premiums paid on policies 
in force in the state during the tax year. Can said tax be validly 
imposed on A Co.? 


A. A state has the power to impose a franchise tax on the con- 
duct within it of a local business by a foreign corporation. The 
jurisdictional basis for imposing it is the grant to such foreign cor- 
poration, or the exercise by it, of the privilege of engaging within 
the state in the transaction of such local business. In the instant 
case the tax could be sustained only if A Co. conducted a local 
business within State C during the tax year in question. Since 
the tax as a privilege tax rests on the assumption that what the 
corporation does rests upon the state’s consent, and since'the con- 
tinuance in force of the policies during said tax year did not rest 
on the state’s consent, therefore State C has no jurisdictional basis 
for imposing said tax, and its attempt to compel A Co. to pay it 
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would take its property without due process of law in violation 
of the Fourteenth Amendment to the Federal Constitution. 
Provident Sav. Life Assurance Society v. Commonwealth of Kentucky, 36 S. 
Ct. 34, 239 U.S. 103, 60 L.Ed. 167, L.R.A.1916C, 572. 
Equitable Life Assurance Soc. of United States v. Commonwealth of Penn- 
sylvania, 35 S.Ct. 829, 238 U.S. 143, 59 L.Ed. 12389. 
W.C. Coleman, “Constitutional Limitations Upon State Taxation of Foreign 
Corporations,” 11 Columb.Law Rev. 393. 


Q. 40. A Co. was a corporation organized under the laws of 
State B. B state imposed on it an annual franchise tax of five 
cents on each one hundred dollars of that proportion of its author- 
ized capital stock represented by business transacted and proper- 
ty located within State B. It was provided that for purposes of 
computing the tax non-par stock should be valued at $100 per 
share. A Co.’s non-par stock had been issued for $5 per share. 
It objects to the tax on the sole ground that it is denied the equal 
protection of the law by having its non-par stock valued at $100 
per share for purposes of said tax. Is its objection sustainable? 


A. A state may impose a franchise tax on domestic corporations 
for any one of several privileges conferred upon them by it. The 
effect of the challenged provision is to measure the tax in the case 
of corporations with non-par stock by an arbitrary valuation while 
measuring it in the case of other corporations by the value at which 
the stock is authorized to be issued. This classification is valid 
if reasonable. There are important practical differences between 
non-par and par value stock, as well as in the legal incidents 
thereof. It is not unreasonable to take account thereof in adopt- 
ing a method for the taxation of corporations issuing shares of 
those ditferent types. Whatever inequalities result from that dif- 
ference in taxation rest upon real differences, and are therefore not 
prohibited by the equal protection clause of the Fourteenth 
Amendment to the Federal Constitution. Hence A Co.’s objections 
cannot be sustained. 

Roberts & Schaefer Co. v. Bmmerson, 46 S.Ct. 375, 271 U.S. 50, 70 L.Bd. 
827, 45 A.L.R. 1495. 


International Shoe Co. v. Shartel, 49 S.Ct. 380, 279 U.S. 429, 73 L.Bd. 781. 
C. W. Wickersham, “Taxation of No-Par Value Stock,” 39 Harv,Law Rev. 
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SECTION 1.—ASSAULT AND BATTERY 


Q.1. A came up close to B and shook a stick in her face, threat- 
ening to strike her. A did not, however, carry his threat of physica] 
violence into effect. B was frightened. From the shock and 
fright she suffered a miscarriage. Can she recover from A? 


A. A is liable. He has committed an assault by threatening 
B with violence and accompanying his threats with the menacing 
gestures with the stick. Such conduct is actionable, even though 
no physical injury results. An assault, though unaccompanied by 
physical contact, has been a ground of action ever since an old 
case decided in 1348 of a tavern keeper’s wife who dodged a blow of a 
hatchet by a thirsty customer who struck at her when she put her 
head out at a window and ordered him to stop pounding on the door 
of the tavern which was closed for the night. 
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Here B is entitled to recover damages from A for the indignity 
and the emotional disturbance caused her by the fear of the threat- 
ened violence against her personal security and also for the physi- 
cal consequences flowing from the nervous shock due to the will- 
ful act of A, though without contact. Holdorf v. Holdorf, 169 N. 
W. 737, 185 Iowa, 838; Magruder, “Mental and Emotional Dis- 
turbance in Torts,” 49 Harv.Law Rev. 1034; Restatement, Torts, 
8§ 21, 23. 

[Note: The student should consider in the various torts the 
nature of the right or interest invaded, the essentials of a cause 
of action, and the various elements of damages allowed.} 


Q.2. In the course of an angry altercation, A pointed an un- 
loaded gun at B and threatened to shoot him. The gun was empty, 
and A knew it, but B did not. B sues A for assault. May he re- 
cover? 


A. B should recover. Though the gun was unloaded, so there 
was no possibility of the threat being carried out, B was put in 
apprehension of immediate bodily harm, and A’s conduct inten- 
tionally produced that apprehension. That is sufficient to make A 
liable in a civil action for assault, though, on the question of wheth- 
er this creates criminal liability for assault, the authorities are di- 
vided. 

Beach vy. Hancock, 27 N.H. 223, 59 Am.Dec. 373. 


State v. Yturaspe, 125 P. 802, 809, 22 Idaho, 360, 
Restatement, Torts, § 33. 


Q. 3. A, to play a practical joke on B, who was asleep in the 
sunshine, held a magnifying glass in such a way as to focus the 
sun’s rays on B’s head. This he kept up until B awoke from the 
pain caused by the heat, and compelled A to stop. B’s head was 
painfully burned. Can he recover from A? 


A. B can recover. A has committed a battery upon B, by in- 
tentionally burning him. The method by which he brings the force 
to bear upon B is immaterial; the glass is as effective as a hot 
iron, or an electric needle, and should be attended with the same 
legal consequences. In this case the touching (by the means of 
the condensation of the sun’s rays) was both offensive and harm- 
ful. The result should be the same in this litigation, even if A’s 
act had not caused the severe pain to B, since it was an offensive 
touching, not warranted by the usages of society. The fact that A 
did it as a joke does not excuse him from liability, unless B con- 
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sented to this sort of conduct, either expressly or by such a previ- 
ous course of dealing between the parties that the fact of consent 
may be inferred. 


See Reynolds vy. Pierson, 64 N.B. 484, 29 Ind.App. 273. 
Restatement, Torts, §§ 18, 19. 


Q. 4. A threw a stone at B, who, in attempting to dodge it, in- 
advertently hit C, a bystander. The latter, thinking that B was 
attacking him, struck B. What causes of action have B and C? 


A. A would be liable for an assault upon B, unless the missile 
went so obviously wide of the mark that B realized he was in no 
danger. In such a case there would have been no apprehension 
of a harmful touching and therefore no injury. However, A may 
be liable to B for battery since his intentional act of throwing the 
stone caused C to strike B. The unusual way in which this was 
caused is immaterial in intentional torts. See Restatement, Torts, 
§ 279. B also could recover from C for a battery if C used more 
force than was necessary in defending himself against a sup- 
posed attack. See infra, section 4 on Self Defense. 

C would have a right of action against A for a battery on the 
theory of “transferred intent.” So long as A’s act was intended to 
injure some one, he is liable if it in fact injures another. Talmage 
v. Smith, 59 N.W. 656, 101 Mich. 370, 45 Am.St.Rep. 414; Re- 
statement, Torts, § 20. It is immaterial whether the thrown stone 
or B, in the act of dodging, came in contact with C, since A did 
an act intended to cause bodily harm, and by accident such harm 
was caused to C. The intent need not have been directed against 
the person in fact injured. 

Bannister vy. Mitchell, 104 S.E. 800, 127 Va. 578, 16 A.L.R. 768. 


2 


SECTION 2.—FALSE IMPRISONMENT 


Q.5. A had a legal right to enter a certain building. In order 
to keep A out of the building, B locked all the doors and windows, 
and A was unable to get in. A sues B for false imprisonment. 
May he recover? 


A. B has not imprisoned A. While it is sometimes said (not 
decided) that “it is sufficient to show that defendants’ * * * in 
any manner * * * prevented (plaintiff) from going where he 
wished” (as in Cullen v. Dickinson, 144 N.W. 656, 33 5.D. 27, 
50 L.R.A.[N.S.] 987, Ann.Cas.1916B, 115), it is essential, in or- 
der to constitute an imprisonment, that one be confined. “A pris- 

Bau.PRos.Law (2p EpD.)—72 
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on may have its boundary large or narrow, * * * but a bound- 
ary it must have.” In this case A was not confined, for he was at 
liberty to go anywhere in the world, except this particular place. 
He may be entitled to some other action for interference with his 
legal right to enter this building, but he has not been imprisoned. 

See Crossett v. Campbell, 48 So. 141, 122 La. 659, 20 L.R.A.(N.S.) 967, 129 


Am.St.Rep. 362; Bird v. Jones, 7 Q.D.Rep. 742. 
Restatement, Torts, § 36. 


Q.6. A was asleep in a room high above the ground, with no 
available means of exit but one door. B, knowing that A was in 
the room, locked the door from the outside, though he had no le- 
gal authority to do so. Before A awoke, B unlocked the door, so 
that when A was ready to leave he did so. Later A learned that 
B had locked him in the room, and brings action against him. Can 
he recover? 


A. A should probably not be allowed to recover. If he had tried 
to get out, and had been unable to do so, because he was locked 
in, he would have had an action against B, though the restraint 
was but momentary; but, since A was conscious of no restraint, 
he has suffered no harm. The purpose of a tort action is to com- 
pensate one who has suffered an injury, such as the law recognizes 
as a basis for compensation. Since A has suffered no real interfer- 
ence with his freedom, he should not be given damages. The 
authorities are not clear. Recovery has been denied under similar 
circumstances. Herring v. Boyle, 1 Cr. & M. 377, 40 R.R. 610; 
McIntosh v. Cohen, 24 N.Z.L.Rep. 625. But a later decision, not 
mentioning the former cases, has decided the question in favor of 
recovery. Meering v. Graham White Co., 122 L.T. 44. The Re- 
statement of Torts, § 42, takes the view that there would be no con- 
finement if this situation. 


Q.7. A was a patron in B’s restaurant. As A was about to 
leave the place, he was told to wait, by B, while an investigation 
was made to see whether or not A had paid his bill. It being 
found that A had paid, he was allowed to go. A later brought an 
action against B for false imprisonment. Can he recover? 


A. A should recover if the jury find that he was detained by B 
for an unreasonable time or in an unreasonable way. The legality 
of detention of patrons for investigation, when they are reasonably 
suspected of departing without making payment for goods or serv- 
ices, would seem to depend properly on the authority of private 
persons to arrest without warrant. In general, arrest even upon 
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reasonable suspicion of guilt of a misdemeanor is not authorized. 
Restatement, Torts, § 119. See Schantz v. Sears, Roebuck Co., 174 
A. 162, 12 N.J.Misc. 689, affirmed 178 A. 768, 115 N.J.Law, 174. 

There are, however, some cases which recognize a peculiar priv- 
ilege, where a person has reasonable and probable grounds to be- 
lieve that another is stealing his property or defrauding him, which 
justifies him in detaining the suspect for a reasonable length of 
time for the purpose of investigation in a reasonable manner. This 
extends only to cases where the offense is believed to be in the 
process of commission, not to cases where the suspected offense 
has been completed. In general, however, acts of defense of pos- 
session are not justified by the actor’s reasonable but mistaken be~ 
lief as to their_necessity, as are acts of self-defense against a sup- 
posed attack. Restatement, Torts, §§ 63, 88, Comment c, 100, Com- 
ment d. 


Jacques vy. Childs Dining Hall Co., 138 N.E. 843, 244 Mass. 438, 26 A.L.R. 
1329, 1333, note. 

Collyer v. 8S. H. Kress & Co., 54 P.(2d) 20, 5 Cal.(2d) 175, noted in 5 Ford- 
ham Law Rev. 362; 84 U. of Pa.Law Rev. 912; 25 Cal.Law Rev. 119. 

See note, 22 Mich.Law Rev. 73, Justification of detention of restaurant pa- 
tron; 21 Minn. Law Rev. 107. 


SECTION 3.—CONSENT OF PLAINTIFF 


Q.8. A told a dentist, B, to extract a particular tooth which was 
aching. Having given A an anesthetic, B discovered a cavity in an 
adjoining tooth which he rightly concluded to be the cause of the 
ache, and pulled it. Has A a cause of action? 


A. A has a cause of action against B. A surgical operation pet- 
formed on a patient without his consent is actionable as a battery 
since it is an intentional invasion of the physical integrity of an- 
other. Mohr v. Williams, 104 N.W. 12, 95 Minn. 261, 1 L.R.A. 
(N.S.) 439, 111 Am.St.Rep. 462, 5 Ann.Cas. 303; Schloendorff v. 
Society of New York Hospital, 105 N.E. 92, 211 N.Y. 125, 52 L.R. 
A.(N.S.) 505, Ann.Cas.1915C, 581. That the motive of the de- 
fendant may have been to benefit the plaintiff does not relieve 
him from liability. Where the operation is consented to, such con- 
sent bars an action unless the operation is negligently performed. 
If the operation is illegal, the problem involved is that of consent 
to.an illegal act which is discussed in Questions 10, 11. : 

The problem in this case relates chiefly to the scope of the con- 
sent given by plaintiff, A. As the facts are stated, A directed the 
dentist to extract one particular tooth. The fact that he probably 
would have consented to the extraction of a different tooth had he 
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been correctly informed about the source of his discomfort does 
not enlarge the consent which was, in fact, given. If the arrange- 
ment had been that B was to extract a tooth which, in his pro- 
fessional judgment, was the cause of A’s trouble, the case would 
have been different and B would have been protected by A’s con- 
sent. Inthe sbacnke of such arrangement B is liable for the opera- 
tion even though skillfully performed. See Restatement, Torts, §§ 
49 and 54. A different question would be presented were the op- 
eration’ necessary to prevent loss of life or avoid serious harm in 
an emergency. Restatement, Torts, § 62. 


Q.9. A and B were players on opposite sides in a football game. 
In the course of the game, A tackled B, and threw him to the 
ground. B was injured. Can he recover from A? 


A. B cannot recover. By participating in the game, B consent- 
ed to such touchings, and the.consequences of such touchings, as 
are incident to the contest. The result is expressed by the maxim, 
“volenti non fit injuria.” B will not be heard to complain, in court, 
of that to which he gave his consent. Restatement, Torts, § 50, 
comment c. The principle has been carried so far as to deny to a 
woman damages against one who has seduced her.. Oberlin v. Up- 
son, 95 N.E. 511, 84 Ohio St. 111, Ann.Cas.1912B, 1061. The 
doctrine is applicable only to participants in the game. An out- 
sider, attacked by one of the players, is not barred from recovery. 
Markley v. Whitman, 54 N.W. 763, 95 Mich. 236, 20 L.R.A. 55, 
35 Am.St.Rep, 558; Restatement, Torts, § 51. 


Q. 10. D operated a motion picture theater and supplemented the 
pictures with amateur prize fights. Such fights were prohibited 
by statute as a public offense. A and B participated in such a 
prize fight at D’s request. A suffered injuries in the course of the 
contest. Can he recover for his injuries from B or D? 


A. There is a conflict of authority on the question whether con- 
sent to or assumption of risk of an unlawful fight is a defense as 
contrasted with consent to a friendly scuffle or game. Some courts 
hold that A should not be allowed to recover. He consented to 
take part in the criminal contest and there is no indication that| the 
consent was departed from. Galbraith vy. Fleming, 27 N.W. 581, 
60 Mich. 403. Furthermore, he is a participant in an unlawful 
transaction, and the general rule of law is that a Party engaged in 
an unlawful transaction cannot recover for injuries arising out of 
it. Bohlen, “Consent as Affecting Civil Liability for Breaches of 
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the Peace,” 24 Columb.Law Rev. 819. See Restatement, Torts, § 
60, adopting minority view. 

The majority of courts have, however, allowed recovery in these 
cases where consent was to an illegal act. The fear of civil liability 
may act as an added deterrent. The fact that the parties mutually 
engaged in an unlawful combat may under this view only be con- 
sidered in mitigation of damages. McCulloch v. Goodrich, -181 P. 
556, 105 Kan. 1, 6 A.L.R. 386, 388, note; Teeters v. Frost, 292 P 
356, 145 Okl. 273, 71 A.L.R. 179, 189, note; 79 U. of Pa.Law Rev. 
509. D, the promoter of the fight, is equally liable with B, the 
fighter, as one who aided and encouraged the aa Sine 
62632 R.CAL. px526. 


Q.11. A statute declared that any man having sexual inter- 
course with a girl under 18 years of age, not his wife, was guilty 
of rape, regardless of whether or not the girl consented. The stat- 
ute was silent on the subject of civil liability. A had intercourse 
with B, a girl under 18, at her solicitation. Can B recover from A? 


A. B can recover. Though she was a consenting party, the 
statute here is evidently designed to protect young girls, even 
against the consequences of their own acts. Courts have interpret- 
ed the policy expressed by the Legislature in the statute defining 
this crime as applicable to cases involving civil recovery as well. 
This statute, unlike one punishing fights, is for the protection of an 
individual, not solely to preserve the public order. The case is 
then distinguishable from the situation involving a mutual affray, 
and recovery may consistently be allowed here, even in a state 
which denies one brawler recovery against the other. See Bishop 
v. Liston, 199 N.W. 825, 112 Neb. 559; Restatement, Torts, § 61; 
28 Harv.Law Rev. 108. 

In an Ohio case an action for wrongful death was allowed for 
death resulting from an abortion committed by a physician upon 
one Mrs. Iva Triplett, without consent of her husband, even though 
the woman consented thereto. Milliken v. Heddesheimer, 144 N.E. 
264, 110 Ohio St. 381, 33 A.L.R. 53, 58. But of. Nash v. Meyer, 31 
P.(2d) 273, 54 Idaho, 283; .9 Wash.Law Rev. 117; 13 Minn.Law 
Rev. 382; 19 Ill.Law Rev. 486. 


SECTION 4.—DEFENSE OF PERSON AND PROPERTY 


Q. 12. John, a boy eight years of age, in company with a group 
of other boys, had repeatedly played on defendant’s lumber pile, 
which defendant kept on his own land. The defendant had repeat- 
edly ordered the boys off the premises, and John himself had been 
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ejected several times before. Seeing the boys on the pile of lum- 
ber, the defendant picked up a stick and ran toward the boys, 
shaking the stick and shouting to them to “get out of there.” John, 
frightened, ran out into a nearby street, where he was struck by 
a passing automobile, which was being operated with reasonable 
care by the driver of the car. Is defendant liable for his injuries? 


A. In a case arising upon a very similar set of facts, it was held 
that ,no recovery could be had. Miller v. Oscar Schmidt (N.J. 
Err. & App.) 126 A. 309. John was a trespasser. It is clear that 
a landowner may employ, if necessary, reasonable force to expel 
a trespasser from his premises. He cannot kill the trespasser, nor 
inflict serious bodily harm. Ordinarily the question of what is rea- 
sonable force is one for the jury to decide, upon consideration of 
all the circumstances, among which, no doubt, is included the fact 
that these boys, though repeatedly ordered off the premises, had 
as often returned. If any serious bodily harm to John was to be 
reasonably anticipated from his attempt to escape from the “iglouee 
threatened, the defendant might well be held liable. 

See Hoberg v. Collins, Lavery & Co., 78 A. 166, 80 N.J.Law, 
425, 31 L.R.A.(N.S.) 1064 (causing trespasser to jump from moving 
wagon as actionable misconduct). 


23 Mich.Law Rev. 647, note, Use of force to expel trespassers: “One may 
perhaps threaten to use more force than he would be justified in using.” 


Q. 13. A was standing on the highway holding a cane. B, a one- 
legged man, approached, flourishing a knife and threatened to at- 
tack A. A stood his ground, and when B came close struck B’s 
leg with the cane so that he fell and was bruised. A could have 
avoided the whole incident by going into his house a short distance 
away and locking the door. Is A liable to B for the Jatter’s in- 
juries? 


A. A should not be liable. One is privileged to use such force 
in self-defense as appears reasonably necessary under the circum- 
stances and A’s act here might well be found justified by this test. 
With respect to the question whether a person invoking self- 
defense should retreat if he can avoid injury in that fashion, Giese is 
a division of authority. Some courts hold that there need never 
be any retreat, even if the use of deadly weapons is made neces- 
sary. Others hold that retreat is required only in such cases, but 
not where the repelling force does not threaten death or serious 
bodily harm. Still others require retreat in all cases. See Beyer v. 
Birmingham Ry., Light & Power Co., 64 So. 609, 186 Ala. 56; 
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Howland v. Day, 56 Vt. 318; People v.°Durand, 139 N.E. 78, 307 
Ill. 611; Brown v. United States, 41 S.Ct. 501, 256 U.S. 335, 65 L. 
Ed. 961, 18 A.L.R. 1276. 

In the present case A did not use very great force and should 
not be held liable, even though he did not retreat. See Restate- 
ment, Torts, §§ 63, comment m, 65, comment g. 


Q. 14. A was bathing in the ocean. He saw B’s head just above 
the water. Thinking B was C, a friend with whom he constantly 
indulged in reciprocal practical joking, A seized B’s head and 
pushed it under the water. When B freed himself, he hit A a 
severe blow in the face with his fist. Is either party liable to the 
other? 


A. B has an action against A for battery. If A had been right 
in thinking that the person he saw was C, C would not have had 
an action, because the facts state that A and C constantly engaged 
in such reciprocal joking. This practice would probably establish 
implied consent between them. But B had not consented and A’s 
mistake as to B’s identity would not relieve him from liability. 

A, however, will also have a cause of action against B for bat- 
tery. B was privileged to use reasonable force to free himself 
from A’s grasp. This constituted a lawful exercise of the privilege 
of self-defense on his part, but self-defense does not carry with it 
immunity for making a counter attack or taking retaliatory meas- 
ures. B hit A after regaining his freedom. Unless he was in rea- 
sonable apprehension that the attack was about to be resumed, 
he had no privilege to use further force against A. See Restate- 
ment, Torts, §§ 51 and 63g. 


Q. 15. D, the proprietor of a restaurant, discovered one morning 
that the door of the restaurant had been tampered with. After it 
was dark that evening, D, anticipating burglars, secreted himself 
inside the closed restaurant. His point of vantage was near the 
darkened intersection of two passageways: one led from the door 
to the rear of the premises; the other connected with a passage on 
the far side of the premises, which also led to the rear. D was 
armed with a loaded shotgun. Shortly thereafter D heard per- 
’ sons break the glass of the door—the only door on the premises— 
and saw two persons enter. These persons, one of whom was §, 
P’s son, crossed the front of the restaurant and started down the 
passageway on the far side of the premises. When the intruders 
came into D’s line of fire at the intersection with the connecting 
passageway, and while they were continuing, unarmed and without 
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knowledge of D’s presence, toward the rear of the premises, D 
opened fire and mortally wounded S. When D fired, he was en- 
tirely hidden from the intruders, was twenty feet from them, and 
fired without previously giving any warning. 

On these facts P sued for the damage to her from the death of 
her son. The case was tried without a jury, and the trial court 
found: (1) D was justified in believing that the intruders were 
“attempting a felony”; (2) “it was not necessary for [D] to dis- 
charge a firearm in order to protect his property.” The trial court 
gave judgment for $1,500 damages. -Is D liable to P, the mother, 
for causing the wrongful death of her son, the burglar, upon whom 
she partially depended for support? 


A. If the death of S was a justifiable homicide, giving rise to no 
cause of action in S if he had lived, it created none in his heirs un- 
der the Wrongful Death Statute. In general the test of justifica- 
tion is whether a reasonable man in D’s position would have 
deemed the force reasonably necessary to prevent the larceny or the 
infliction of serious bodily harm upon himself or his family and 
whether the use of deadly violence was excessive force. Restate- 
ment, Torts, §§ 65, 70, 71, 79, 81, 82. The question of what is 
unreasonable or excessive force is ordinarily a question of fact 
for the jury or the judge trying the facts. The court has found that 
the use of a firearm in order to protect his property was unneces- 
sary under the circumstances. It would seem also that, since D had 
notice of the intended burglary .and anticipated the attack, he 
should have called upon the public authorities to assist him in pre- 
venting it. 

It was held, however, on these facts by a California court that 
the death was a justifiable homicide and that shooting without no- 
tice was reasonable as a matter of law in spite of the finding of the 
trial court. D, as a reasonable man, had as a matter of law the 
right to assume that the burglars were armed, though in fact they 
were not, and that if interfered with they would use further vio- 
lence to accomplish a second felony which they had planned, or to 
make good their escape and, accordingly, he could use deadly vio- 
lence to protect his person and property. The California court as- 
sumed that the same test of justification is applied in a civil action 
as in a criminal case as to permissible force in defense of property ; 
but it may be pointed out that the criminai law is more con- 
cerned with culpability and with a subjective standard of fault than 
the law of torts, which in general applies an objective standard. 
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A question may arise whether an action would lie in favor of S 
or his heir, P, even if excessive force in defense was used by D be- 
cause the plaintiff must ground his or her action upon a felonious 
attack by S, which mus¥be proved to make out P’s case. Devor v. 
Knauer, 84 Ill.App. 184, 187. Perhaps a distinction could be drawn . 
as to this defense of public policy against giving an action found- 
ed upon illegal acts, between one engaged in a mere trespass and 
one engaged in a felony. 

Nakashima vy. Takase, 46 P.(2d) 1020, 8 Cal.App.(2d) 35. 


See comment and criticism on case in 9 So.Cal.Law Rev. 375, Action for 
wrongful death by burglar’s heir. 


Q. 16. T, a tenant on L’s property, remained wrongfully on the 
property after the expiration of his lease. A state statute declared 
forcible entry and detainer to be a misdemeanor and gave a person 
ousted by force an action for restoration of possession even against 
the true owner. L went upon the land and by using a reasonable 
amount of force ejected T and his family without doing serious 
bodily harm. T resisted by no more force than was necessary in 
protecting himself. Cross-actions are brought by T and L for as- 
sault and battery. What result? 


A. There is a conflict in the authorities on the right of the ten- 
ant holding over to maintain a civil action for assault for eviction 
by force. Many courts refuse recovery for assault upon the theory 
that the statutory action to recover possession is the exclusive rem- 
edy, since the overstaying tenant had no right to possession as 
against the landlord. Canavan v. Gray, 27 P. 788, 64 Cal. 5. An 
extreme case has even held that the true owner with right of pos- 
session has the privilege to use deadly weapons, if necessary, to 
force out an occupant in mere scrambling possession by recent 
forcible seizure, being liable in assault only for the use of excessive 
force. Walker v. Chanslor, 94 P. 606, 153 Cal. 118, 17 L.R.A.(N.S.) 
455, 126 Am.St.Rep. 61. See Gower v. Waters, 132 A. 550, 125 Me. 
223, 45 A.L.R. 309, 313, note, Right of landlord to dispossess tenant 
without legal process. 

Those permitting recovery for assault on the tenant go on the 
theory that the statute against forcible entry and detainer express- 
es a policy which makes the use even of reasonable force unlawful 
in all forms of action, The paramount policy is to preserve the 
public peace and compel landlords to resort to court procedure for 
eviction of one in peaceful, though unlawful possession. Restate- 
ment of Torts, § 89, takes the latter view. Taking the view that 
T may recover, it follows that L would lose in his cross-action, 
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since T had a privilege to act in self-defense against L’s unprivi- 
leged attack. T did not use such excessive force as to vitiate his 
privilege. See Nelson v. Swanson, 31 P.(2d) 521, 177 Wash. 187 
(statute) ; Goodhart, 83 U. of Pa.Law Rev.“411, 422. 


SECTION 5.—TRESPASS TO LAND 


Q.17. A, in his airplane, flew over B’s land without B’s permis- 
sion. The flight did no harm to B. B sues A in an action of tres- 
pass q.c.f. Is A liable? 


A. A is probably not liable. Statements in the law books as 
far back as the time of Lord Coke state that the owner of the soil 
owns down as far as the center of the earth, and up as far as the 
heavens; and there is no doubt that an unpermitted entry upon 
the land of another, unless legally justified or excused, constitutes 
an actionable trespass, even though no actual harm is done. So, 
if the old statements are to be taken literally, A has here made 
himself liable for at least nominal damages in a suit by B; but it 
is doubtful whether the old statements are applicable in a day of 
air navigation. If the flight is at a height far enough above the 
land, so as not to interfere with the owner’s use of it, the mere 
temporary passage over the property ought not to be actionable. 
See Swetland v. Curtiss Airports Corporation, 55 F.(2d) 201, 83 
A.L.R. 319 (C.C.A.6th) ; 32 Columb.Law Rev. 550; Restatement, 
Torts, § 194. A permanent object, maintained over the land of an- 
other without permission, has been held actionable. Butler v. 
Frontier Tel: Co., 79 N.E. 716, 186 N.Y. 486, 11 L.R.A.(N.S.) 920, 
116 Am.St.Rep. 563, 9 Ann.Cas. 858. But the scope of possible 
trespass ought to be limited, in the words of Pollock on Torts, to 
“effective possession.” See Whittaker v. Stangvick, 111 N.W. 295, 
100 Minn. 386, 10 L.R.A.(N.S.) 921, 117 Am.St.Rep. 703, 10 Ann. 
Gase5Zo. 


Note, Privilege of flight, 36 Columb.Law Rev. 483. 


SECTION 6.—_NEGLIGENCE 


Q. 18. P, plaintiff, stood at the end of a railway station platform 
awaiting the arrival of a train. Two of the defendant railway com- 
pany’s employees assisted X, a passenger running to board another 
train which was just departing from the other end of the station. 
In so doing they carelessly knocked from under his arm a small 
package which contained, unknown to them, fireworks. The pack- 
age fell to the tracks and the fireworks exploded when they fell. 
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The shock of the explosion threw down a pair of scales or weighing 
machine many feet away near where the plaintiff was standing. 
The plaintiff was injured by the falling scales. Can she recover 
from the defendant railroad for this injury? 


A. The plaintiff cannot recover. How can it be said that there 
was any violation of duty to P? The defendant was negligent as 
to X, the passenger who was being assisted with regard to his prop- 
erty which was being carried by him. But in what the defendant’s 
employees did there was no unreasonable risk of harm as to the 
plaintiff who was standing in a comparatively safe position some 
distance away. It does not appear that the scales had been neg- 
ligently left in a precarious position. Negligence toward some 
third person will not suffice to make D liable for an accident to P. 
To recover, plaintiff must show negligence as to herself or those of 
a class similarly situated. 2 

This analysis*of the negligence problem is comparatively new 
and has not found its way into the opinions of all courts. Fre- 
quently results similar to that reached in the case stated are put up- 
on grounds of proximate cause, as in Wood v. Pennsylvania Rail- 
road Company, 35 A. 699, 177 Pa. 306, 35 L.R.A. 199, 55 Am.St. 
Rep. 728; 20 Cal.Law Rev. 229, 252. The case stated is Palsgraf 
v. Long Island Railway Company, 162 N.E. 99, 248 N.Y. 339, 59 
A.L.R. 1253. See Sinram v. Pennsylvania Railroad Co. (C.C.A.) 
61 F.(2d) 767, noted, 33 Columb.Law Rev. 546; 28 Il.Law Rev. 
268. . 

See, also, Restatement, Torts, § 281. Compare 20 Va.Law Rev. 
491; Green, 30 Columb.Law Rev. 789, 799; Goodhart, 39 Yale 
Law J. 449. 


Q.19. A, a 12-year old boy, while riding his bicycle on a pub- 
lic highway, ran into B. B claimed that the accident was caused 
‘by A’s negligence, and sued A. At the trial the judge was re- 
quested to charge, in effect, that A was negligent if he failed to 
use such care as persons of ordinary prudence ordinarily use. The 
request was refused, and B assigns error. What result should be 
reached? 


A. The request was correctly refused. Care required by the law 
of an individual is that of a.person of ordinary prudence under the 
same or similar circumstances as those under consideration. Dif- 
ferent precautions would be required for the exercise of due care 
on a crowded city street than upon a country road, and an instruc- 
tion to a jury, which omitted mention of circumstances would be 
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erroneous. See Yerkes v. Northern Pac. Ry. Co., 88 N.W. 33, 112 
Wis. 184, 88 Am.St.Rep. 961. In the second place, it is now gen- 
erally recognized that children are not held responsible for the 
exercise of the same standard of care required of adults. It is not 
so clear whether the standard is that of a child of ordinary pru- 
dence of the age of the one in question, under the circumstances, 
or whether, in addition, the individual’s experience, knowledge, and 
discretion may also be considered. The latter is probably prefer- 
able, for a classification based on age alone is inadequate, because 
of the great differences in children of the same age. To this extent 
an individual rather than a general standard is adopted in cases 
where children are:concerned. It seems to extend well toward the 
age of majority. See Charbonneau v. MacRury, 153 A. 457, 84 N. 
H. 501; 79 U. of Pa.Law Rev. 1153; Collins v. Weise, 194 N.W. 
450, 110 Neb. 552; Briese v..Maechtle, 130 N.W. 893, 146 Wis. 89, 
35 L.R.A.(N.S.) 574, Ann.Cas.1912C, 176; Restatement, Torts, § 
283. 


Q. 20. A, who had just obtained his driver’s license, took B for a 
ride in the country. While driving along a narrow stretch of road, 
A’s car ran off the paving onto the dirt shoulder. In maneuvering 
to regain the roadway, the car was overturned due to A’s lack of 
skill in driving. Has B any cause of action for injuries sustained? 


A. B cannot recover from A. The usual test for negligent con- 
duct is to make an inquiry as to what a reasonable man would do 
under the circumstances. However, in cases where the defendant’s 
action requires any degree of skill, the test varies according to the 
amount of skill the particular person possesses. Here A had to do 
an act which he had not yet learned in his experience as a mo- 
torist. He is only required to use a degree of care which would be 
reasonable to expect from a beginner and not from the ordinary 
driver. Having done his best, A is not liable. See Eisenhut v. 
Kisenhut, 248 N.W. 440, 250 N.W. 441, 212 Wis. 467, 91 A.L.R. 
549; 91 A.L.R. 554, note, Host’s inexperience or lack of skill in 
driving auto as affecting liability for injury to guest; 10 Wis. 
Law Rev. 305, Assumption of risk by guest; 47 Harv.L.Rev. 700; 
Restatement, Torts, § 299, 


Q. 21. Due to the negligence of the train crew of the D Railroad 
in not keeping proper lookout, D’s train collided with a loaded 
coal truck at a public crossing. The truck, belonging to A, was 
smashed. In the collision B, a passenger on the train, was hurt; 
also a tramp, C, who, unknown to the train crew, was riding the 
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“blind baggage” at the time. The truck had stalled on the cross- 
ing, due to no fault of the driver, who would have had ample time, 
in the ordinary course of events, to have crossed the track consid- 
erably before the oncoming train. Attempts at warning by the 
driver of the truck were unnoticed by the train crew. What rights 
have A, B, and C against D? 


A. (1) A should recover from D for the damage to the truck. 
A was guilty of no negligence; the train crew was negligent. 
There is no doubt of the duty owed by the railroad to look out for 
persons rightfully using public crossings. 

(2) B, the passenger, can clearly recover. He was obviously 
guilty of no negligence; the failure by the company, through its 
employees, to keep a proper lookout, imperiled, not only the per- 
sons at the crossing, but passengers in the train; and clearly the 
company owed to the passenger the duty of care. 

(3) C could not recover. In most states there is no duty to dis- 
cover the presence of a trespasser, such as C. The carelessness of 
the train crew to A and B cannot be availed of by C. “Actionable 
negligence is the failure to discharge a duty to the person injured. 
If there is no duty, there is no negligence. Even if a defendant 
owes a duty to some one else, but does not owe it to the person 
injured, no action will lie.” Mitchell, J., in Akers v. Chicago, St. 
Pe &M. R. Co., 60 N.W. 669, 58 Minn. 540, 544. 


Sheehan v. St. Paul & Duluth R. Co. (C.C.A. 7) 76 F. 201. 

But see Palmer v. Northern Pac. R. Co., 33 N.W. 707, 37 Minn. 223, § Am. 
St.Rep. 839. 

Garland y. Boston & M. R. R., 86 A. 141, 76 N.H. 556, 46 L.R.A.(N.S.) 338, 
Ann.Cas.1913H, 924. 

Pickett v. Wilmington & W. R. Co., 23 S.E. 264, 117 N.C. 616; 30 L.R.A. 257, 
53 Am.St.Rep. 611. 

Palsgraf v. Long Island R. R. Co., 162 N.B. 99, 248 N.Y. 339, 59 A.L.R. 
1253. 

Restatement, Torts, § 281(b), comment c. 


Q. 22. Parsons, a day laborer, was walking along the track of 
the X Railroad on his way home. The evening train “The Thun- 
derbolt,” struck Parsons, throwing him upon a public crossing 
some feet away. The engineer on the train was reading a news- 
paper and did not see the accident. The fireman saw it, but said 
nothing about it. A few minutes later Daniels, who had a store 
nearby, picked up Parsons, who was unconscious and apparently - 
dead, carried him into his warehouse, and locked the door. The 
next day it was discovered that Parsons had crawled as far as the 
warehouse door, where he lay dead. (a) Does an action lie against 
the railroad? (b) Against Daniels? 
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A. An action may not be brought against the railroad, but prob- 
ably can against Daniels. As to either, the existence of a “death 
by wrongful act” statute must be supposed, for at common law no 
civil action lay for causing the death of another. 

(a) If the railroad is held, it is because of the wrongful acts done 
by its employees within the scope and course of the employment. 
Apparently Parsons was a trespasser. No permission to be on the 
company’s land appears. As to a trespasser, there was-no obliga- 
tion imposed upon the railroad to discover his presence, by the rule 
in-most states. Even if the engineer was negligent as regards the 
passengers, that will not help Parsons. The fireman saw the ac- 
cident, but we do not know that he saw Parsons far enough ahead, 
prior to the accident, to have prevented it. In the absence of such 
facts, there is no basis for liability in hitting Parsons. After he 
was hit, nothing was done for the injured man, though defendant’s 
employee had knowledge of his condition. Since the company was 
not liable for the accident, it has been held that it is not under an 
affirmative obligation to render aid, any more than any stranger. 
See Union Pac. Ry. Co. v. Cappier, 72 P. 281, 66 Kan. 649, 69 L.R. 
A. 513; Cortes v. Baltimore Insular Line, 53 S.Ct. 173, 287 U.S. 
367, 77 L.Ed. 368; 7 Cal.Law Rev. 312; 42 Harv.Law Rev. 964; 
46 Harv.Law Rev. 712 (Shipowner’s liability to seaman under stat- 
ute); Restatement, Torts, §§ 314, 322, 333 et seq. 


(b) Daniels had no legal obligation to help Parsons. But, if he 
acted at all, he was liable if, by his want of due care, he made his 
condition worse. There is a distinction between nonfeasance and 
misfeasance. “One who assumes to act, even though gratuitously, 
may thereby become subject to the duty of acting carefully.” Car- 
dozo, C. J., in H. R. Moch Co. v. Rensselaer Water Co., 159 N.E. 
896, 247 N.Y. 160, 62'A.L.R. 1199; Lehman, J., in Schichowski v. 
Hoffman, 185 N.E. 676, 678, 261 N.Y. 389. Parsons was upon a 
public crossing. Some one might have rendered him assistance. 
Daniels locked him up, where help could not be given or received. 
He should not have done so, unless he was sure Parsons was dead: 
at least his conduct here presents a jury question as to whether he 
exercised due care. There is a further question whether any pos- 
sible aid could have saved Parsons. Upon this the facts are incom- 
plete. See Northern Cent. Ry. Co. v. State, to Use of Price, 29 
Md. 420, 96 Am.Dec. 545; Black v. New York, N. H. & H. R. Co., 
79 N.E. 797, 193 Mass. 448, 7 L.R.A.(N.S.) 148, 9 Ann.Cas. 485; 
Gates v. Chesapeake & O. Ry. Co., 213 S.W. 564, 185 Ky. 24, 5 
A.L.R. 507; 7 Cal.Law Rev. 312; 56 U. of Pa.Law Rev. 217, 316; 
Restatement, Torts, §§ 324, 325, 431. 
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Q. 23. D invited P as his guest to take a drive in D’s automo- 
bile. P accepted the invitation. Due to D’s negligence in handling 
the car, it collided with a truck and P was hurt. May P recover 
from his host, D, P having personally exercised due care? 


A. P should be allowed to recover in the absence of statute. P/ 
was being carried gratuitously, but nevertheless D should be held 
responsible for injuries caused by his lack of due care. The case 
is analogous to that of a person who is a licensee on another’s land. 
While there is little responsibility on the part of the owner as to 
the condition of the premises, he is responsible in most states for 
what has been called active or “superadded negligence”—acts care- 
lessly done, which harm the person properly there. In general, the 
duty to use due care in the doing of acts which affect the safety 
of another does not depend upon whether or not the actor is re- 
ceiving compensation for what he does. In at least half the states, 
however, by statute the guest may recover only where the driver 
has been guilty of “gross negligence,” “recklessness,” or “wilful or 
wanton misconduct.” 


For majority views, see Perkins v. Galloway, 69 So. 875, 194 Ala. 265, L.R.A. 
19161, 1190. 

Fitzjarrell v. Boyd, 91 ye 547, 123 Md. 497. 

Beard v. Klusmeier, 164 S.W. 319, 158 Ky. 153, 50 L.R.A. (N.S.) 1100, Ann. 
Cas.1915D, 342. 

For minority view, see Massaletti v. Fitzroy, 118 N.E. 168, 228 Mass. 487, 
L.R.A.1918C, 264, Ann.Cas.1918B, 1088 (Gross negligence). 

Corish, “The Automobile Guest,” 14 Boston U.Law Rev. 728, 749. 

Notes: 1 Univ.Chicago Law Rev. 349; 5 Fordham Law Rey. 183; 22 Cal.Law 
Rev. 119; 38 Yale Law J. 267; 18 Iowa Law Rev. 78; 10 Temple Law Q. 
218; 20 St.L.Law Rev. 277. 


Q. 24. Suppose, in the previous case, that P had been hurt by 
the combined negligence of D and T, the truck driver, other facts 
the same. Could P recover from T? 


A. P should be allowed to recover from T. T has negligently 
caused harm to P. P has.been guilty of no negligence. One in- 
jured by the combined negligence of two persons may recover 
against either. The only thing which would preclude P would be 
the old doctrine of “imputed negligence,” by which the negligence 
of D would be imputed to his guest to bar recovery against T. 
There seems no justification for such a doctrine here, as it is clear 
that D is in no sense P’s servant or agent. In most states, recovery 
would be allowed, though in Michigan (with some exceptions) the 
negligence of the driver is imputed to the guest. In California the 


1153 ee TORTS § 6 


contributory negligence of the husband bars the wife under a com- 
munity property rule. 


Solko y. Jones, 3 P.(2d) 1028, 117 Cal App. 372; note, 24 Cal.Law Rev. 739. 

See Reiter v. Grober, 181 N.W. 739, 173 Wis. 493, 18 A.L.R. 362. 

Withey v. Fowler Co., 145 N.W. 923, 164 Iowa, 377. 

Westover v. Grand Rapids R. Co., 147 N.W. 630, 180 Mich. 373. 

Brubaker v. Iowa County, 183 N.W. 690, 174 Wis. 574, 18 A.L.R. 303. 

82 Mich.Law Rev. 274; 80 U. of Pa.Law Rev. 1123. 

See, as to effect of contributory negligence of wife on husband’s right of ac- 
tion for her injuries, 18 Boston U.Law Rev. 725; 41 Yale Law J. 831, 838. 


SECTION 7.—PROXIMATE CAUSE 


Q. 25. Norcross came into Sage’s office with a satchel. He hand- 
ed Sage a letter, threatening to drop the bag on the floor unless 
Sage gave him $1,200. Sage drew his employee, Laidlaw, in front 
of him to serve as a shield. Norcross exploded the dynamite and 
Laidlaw was seriously injured, but Sage escaped. Laidlaw sues 
Sage for damages for using his body as a screen from the impend- 
ing explosion. Is Sage liable? 


A. No; defendant is not liable, unless it is shown that the plain- 
tiff’s injuries were increased by the defendant’s act. There is no 
evidence of any relation of cause and effect between the act of the 
defendant, even if it was a wrongful trespass, and the explosion 
which caused the injury. Defendant did not increase plaintiff’s 
danger, but merely changed his position a few inches. The “but 
for rule” can be applied to test causation in fact, viz. that, if plain- 
tiff’s injuries would have been the same, regardless of defend- 
ant’s wrongful act, the defendant is not legally responsible for 
them. 


Laidlaw v. Sage, 52 N.B. 679, 158 N.Y. 73, 44 L.R.A. 216. 

Id., 25 N.Y.S. 955, 73 Hun, 125. ° 

Stacy v. Knickerbocker Ice Co,, 54 N.W. 1091, 84 Wis. 614. 
Carpenter, 20 Cal.Law Rev. 235, 396; Burke, 15 Cal. Law Rey. 1, 4 
Restatement, Torts, §§ 480434. 


Q. 26. A fire started by B’s negligent operation of a railroad train 
spread one mile, until it met a fire having no responsible origin 
coming from another direction, After the union the combined fire 
swept on to burn A’s property. Either fire, if the other had not 
existed, would have reached A’s property and caused its destruc- 
tion. Is B liable? 


A. There are two opposing views. One is that the independent 
fire became a superseding cause and that the chain of responsible 
causation was broken, so that B’s fire was only a remote cause. 
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The loss would have happened just the same from the fire of un- 
known origin, regardless of the defendant’s negligence. The “but 
for” rule is applied as a negative test. 

The other view follows the rule applied where there are two in- 
dependent, responsible wrongdoers, either of which would have 
been sufficient to produce the result, and holds the defendant, even 
though either fire would have destroyed the plaintiff's property. 

_ Cook v. Minneapolis, St. Paul'& S. 8S. M. Ry. Co., 74 N.W. 561, 98 Wis. 624, 
40 L.R.A. 457, 67 Am.St.Rep. 830. ‘ 
Anderson vy. Minneapolis, St. Paul & S. S. M. R. Co., 179 N.W. 45, 146 Minn. 
430; Prosser, 21 Minn. Law Rev. 19. 
Notes: 19 Cal.Law Rev. 630, 635, Concurrent, but independent, wrongdoers; - 


20 Cal.Law Rev. 405; 4 Wis.Law Rev. 248; 16 Minn.Law Rev. 842. 
Restatement, Torts, § 432(2). 


Q. 27. A fire was communicated to an old hemlock stump, owing 
to a defective spark arrester on one of the B Railroad Company’s 
engines. A was lumbering on a tract of land nearby, and sent an 
employee to extinguish the fire. He threw water on it, waited half 
an hour, and went away, satisfied that the fire was out. The next 
day another person, X, found the stump still smouldering about the 
roots, and he did all that seemed reasonably necessary to put out 
the fire. Later a hurricane swept the locality, and carried the fire 
through the dry grass, where it burned over A’s land, destroying 
his logs. Is the B Railroad Company liable? 


A. Probably not. The hurricane or gale was so out of the usual 
course of nature as to be considered an act of God and the inter- 
vention of a new, independent cause. It may also be argued that 
B’s active negligence had come to rest in a condition of apparent 
safety, and that B’s responsibility was superseded by the interven- 
tion of A’s employee and X, each of whom took charge of the sit- 
uation and exercised reasonable care to put out the fire. The sub- 
sequent injury to A was not a natural and probable consequence of 
B’s negligence, nor did it follow in the usual course of events, with- 
out the intervention of new, responsible causes. 

See Haverly v. State Line & S. R. Co., 19 A. 1013, 135 Pa. 50, 20 Am.St.Rep. 


848. 
But cf. Johnson v. Kosmos Portland Cement Co. (C.C.A.6th) 64 F.(2d) 193. 


82 U. of Pa.Law Rev. 69; Restatement, Torts, §§ 450, 451. 


Q. 28. A negligently piled a number of packing cases on the pub- 
lic highway, endangering passersby. B, the driver of a truck, neg- 
ligently backed into the cases while trying to park, overturned a 
few and one fell on C, a pedestrian, injuring him. May C recover 


from A? 
BAL.PRoB.LAW (2D ED.)—73 
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A. C was a member of the class of persons toward whom A had 
acted negligently: A’s acts were an actual cause, a substantial 
factor in C’s injury. But whether they will be considered the legal 
or responsible cause depends on very vague and uncertain tests. 
Unquestionably B’s act was an intervening cause which helped the 
course of events, but it was not unusual enough to supersede A’s 
responsibility. The tests for determining the original actor’s lia- 
bility look to numerous considerations including the foreseeability 
of the intervening causes. See Restatement, Torts, § 433. The 
circumstance that a necessary factor was the act of a third person 
is not in itself sufficient to relieve the defendant, A. It is also im- 
material whether the act of the third person is innocent or tor- 
tious, negligent or intentional, if foreseeable. Katz v. Helbing, 10 
P.(2d) 1001, 215 Cal. 449. See Restatement, Torts, §§ 447, 448. It 
therefore follows that C may expect to recover from A, if the jury 
finds in accordance with the usual instructions as to responsibility 
in proximate cause. Lane v. Atlantic Works, 111 Mass. 136. [The 
student would be well advised to draft an instruction to the jury 
on the issue of proximate cause in accordance with the verbal 
formula approved by the highest court of errors in his own state.] 


Q. 29. D, in violation of a statute, sold an air rifle to a thirteen 
year old boy, S. When sent back by M, his mother, D refused to 
rescind the sale. M hid the rifle, but after some months the boy 
and a companion, T, found it. T negligently shot P. Was the de- 
fendant’s wrongful act the proximate cause of the injury? 


A. D was liable for the proximate results of his criminal act in 
selling the gun in violation of the penal law and P was within the 
class of persons intended to be protected. The use of the gun by 
other boys was a proximate and foreseeable consequence of the 
sale. The mere lapse of six months does not relieve D. The real 
issue is whether the act of the mother, M, was an intervening or 
superseding cause which brought an end to D’s responsibility. On 
this point authorities differ. If the mother hid the gun so care- 
fully and effectively that it could not reasonably be foreseen that 
the boy would get it again, some cases would hold that D’s re- 
sponsibility was terminated, as the dangerous situation created by 
him had come to rest. Suppose, for example, that the father took 
the rifle from the boy and sold it to another merchant who resold 
it to X and then it was stolen and used by 5 to inflict an injury. 
Would D still be liable? Henningsen vy. Markowitz, 230 N.Y-S. 
313, 132 Misc. 547; 27 Mich.Law Rev. 116; 28 Columb.Law Rev. 
984; 20 Cal.Law Rev. 489; 72 U. of Pa.Law Rev. 345; Pittsburg 

Bav.PRoB.LAW (2D Ep.) 
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Reduction Co. v. Horton, 113 S.W. 647, 87 Ark. 576, 18 L.R.A. 
(N.S.) 905; Chaddock v. Plummer, 50 N.W. 135, 88 Mich. 225, 14 
L.R.A. 675, 26 Am.St.Rep. 283; 9 Columb.Law Rev. 16, 29, 34, 136. 


The following problem is submitted by the general editor: 


Q. 29a. A is entering a desert. B secretly empties A’s water keg” 
and fills it with salt. A takes the keg into the desert where no 
other water could be obtained and C steals it, both A and C think- 
ing it contains water. A dies of thirst. Who killed him? Who is 
responsible i in crime or tort for the death? See McLaughlin, “Prox- 
imate Cause,” 39 Harv. Law Rev. 149, 153, 155 note. 


A. This question, an apparently insoluble riddle, is presented as 
a basis for indicating the difference in the tests of proximate cause 
for intentional and negligent wrongs proposed by the Restatement 
of Torts. Can B or C say, “My act made no difference for the 
harm would have happened exactly when, where and as it did with- 
out my action”? Does the “but for” rule exclude liability of both? 
It may be that we have here a case where the policy of the law 
should impose responsibility without the act of either B or C being 
an essential antecedent of A’s death, A died for lack of water. The 
person who deprived him of water was B. Can B say that he is re- 
lieved from responsibility by the intervening wrongful attempt of 
C? C intended to deprive A of water, but in fact deprived him of 
salt. A was already doomed by B’s act, and his death would have 
come to pass just as surely without C’s act. Therefore B should 
be responsible in crime or tort for A’s death and C should not. If 
C is held responsible on the theory that his independent, interven- 
ing act would itself have produced the harmful result regardless of 
B’s original act, he could hardly be held for any damages other 
than those based on the life expectancy of A as a man in the desert 
where no water could be obtained. Peaslee, 47 Harv.Law Rev. 
1127,,1139. 

In general, of course, if a defendant can show that no harm re- 
sulted from his wrongful act, he cannot be held liable, but a willful 
wrongdoer should not be able to avoid legal responsibility, civil or 
criminal, because of another’s wrongful act if his own act was suf- 
ficient to carry out his intent and if what he intended actually took 
place. See note, Legal cause and criminal responsibility, 81 U. of 
Pa.Law Rev. 189. 

The Restatement of Torts lays down different rules of causal 
responsibility with reference to intentional wrongs (Restatement, 
Torts, §§ 9, 279, 280) from those laid down for negligent wrongs 
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(Restatement, Torts, §§ 430-462. Dean Green, in his Proximate 
Cause, pp. 170-173, denies that there is any difference in the rules of 
proximate cause as between intentional and negligent wrongs). In 
the case of conduct intended to cause bodily harm, the wrongful act 
is deemed the cause of any bodily harm of the type intended by the 
‘actor which it is a “substantial factor” in bringing about. No con- 
sideration is given to the fact, important in negligence cases, that 
“after the event it appears highly extraordinary that it should have 
brought about such harm.” Restatement, §§ 433 (b) and (c), 435. 


The responsibility of a willful wrongdoer is not superseded al- 
though his act becomes effective only through the intervention of 
an independent and unexpectable force including wrongful, inter- 
vening acts which are highly extraordinary and for which the actor 
is not responsible. Restatement, § 279, comment b. The volitional 
cause is responsible. Elaborate rules, however, are laid down as 
to the superseding effect of such intervening causes with reference 
to the causal responsibility of a mere negligent actor. Compare 
Restatement, §§ 441-452. 

The “substantial factor” test which has been proposed as the 
primary basis of causal responsibility in the Restatement of Torts 
was first advocated by Professor Jeremiah Smith. 25 Harv.Law 
Rev. 310, 311, Select Essays, Torts, 711, 712. See, also, Peterson v. 
Fulton, 256 N.W. 901, 192 Minn. 360, noted 19 Minn.Law Rev. 126; 
16 Minn.Law Rev. 829; 83 U. of Pa.Law Rev. 968, 993; 13 N.Y. 
Univ.Law Q. Rev. 1,7; Restatement, Torts, §§ 9, 279, 280, 431, 432, 
433. In general the burden is upon the plaintiff to show that the 
defendant’s wrong actually contributed in fact to his injury, al- 
though this alone does not show that it was a “substantial” factor. 
However, an exception to the so-called “but for” or necessary an- 
tecedent rtile, and even to the substantial factor rule, may be found 
in cases of two or more independent, concurrent, or successive 
wrongdoers where the separate act of either would have been suf- 
ficient to produce the harmful result in whole or in part, and it is 
practically impossible to ascertain the actual or proportionate con- 
tribution of the one or the other or to say that his act was an es- 
sential factor. In such cases any one of the actors may be held re- 
sponsible for what he might have caused, according to some author- 
ities, where it is impossible to prove just what his act actually con- 
tributed. The subject of such plural causes is, however, still in- 
volved in much conflict and confusion. See Smith, 25 Harv.Law 
Rev. 312, note 92; McLaughlin, 39 Harv.Law Rev. 149, 153; Re- 
statement, Torts, § 432 (2); 62 C.J., Torts, p. 1133, note 73; note 
May acts of independent tort-feasors, each of which causes or tends 
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to produce some damage, be combined to create a joint liability? 
91 A.L.R. 759, 764; comment, 19 Cal.Law Rev. 630. Compare Car- 
penter, ‘Concurrent Causation,’ 83 U. of Pa.Law Rev. 941, 946, 
952; 20 Cal.Law Rev. 402-407; Prosser, 25 Cal.Law Rev. —. 


SECTION 8.—CONTRIBUTORY NEGLIGENCE 


Q. 30. A invited B as his guest to take a drive in A’s automobile. 
B accepted the invitation. Due to A’s negligence in handling the 
car, it collided with a truck and B was hurt. A had been driving at 
an excessive rate of speed. B knew it, and said or did nothing; 
the excessive speed was a proximate cause of the collision in which 


B was hurt. Could he recover from A? 
/ 


_ A. B, in the situation supposed, could probably not recover. 
Though the negligence of the driver is not imputed to the guest, he 
must nevertheless use due care for his own safety, if he is to recov- 
er against another for injuries sustained by the other’s negligence. 
Whether the guest has exercised due care is ordinarily a question 
to be determined upon all the facts by the jury. If the case is too 
clear for reasonable difference of opinion, the court will direct the 
jury on this point. Thus, if one rides with a driver known to be 
intoxicated, he is careless and cannot recover. Lynn v. Goodwin, 
148 P. 927, 170 Cal. 112, L.R.A.1915F,, 588. So, too, there is au- 
thority that for one knowingly to ride with a driver who is travel- 
ing at excessive speed, without protest, is negligence per se. See 
Howe v. Corey, 179 N.W. 791, 172 Wis. 537; Hubbard v. Bartholo- 
mew, 144 N.W. 13, 163 Iowa, 58, 49 L.R.A.(N.S.) 443. Cf. Her- 
mann v. Rhode Island Co., 90 A. 813, 36 R.I. 447. Restatement, 
Torts, §§ 466, 495. 


Q. 31. P, owner of an automobile, parked it and left D, his friend, 
_in the car, in an intoxicated condition, with the ignition key in 
place. During P’s absence, D attempted to drive the car away 
without consent of P and negligently wrecked it. May D avail 
himself of the plea of contributory negligence of P in leaving D in 
the car alone in an intoxicated condition? 


A. P may recover. The defense of contributory negligence could 
not be raised in this instance because D’s act was an intentional 
wrong. Contributory negligence is a defense only in cases of mutu- 
al negligence and not when the defendant’s act 1s intentional or 
reckless. The defense will also not be available in cases where 
there are statutes designed to protect the plaintiff, as, for exam- 
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ple, child labor statutes. See Restatement, Torts, §§ 481, 484; Con- 
ner v. Burdine, 250 P. 109, 120 Okl. 20. 

As to wantonness, willfulnes or recklessness precluding de- 
fense of contributory negligence, see 17 Cal.Law Rev. 65; 21 Cal. 
Law Rey. 263; 23 Cal.Law Rev. 427; Restatement, Torts, § 482. 


Q.32. A was a passenger in B’s motorbus. B negligently drove 
on the tracks of the C Railroad in front of an approaching train. 
The gates were lowered as B went on the track, so that he could 
_go in neither direction. The crew of the train saw the bus and its 
peril, but negligently failed to take precautions to stop the train 
quickly enough to prevent a collision. The train could have been 
stopped, had the servants of C used due care as soon as they dis- 
covered the danger. A was hurt in the collision. What are his 
rights? 


A. A may recover from either B or C, but is, of course, not en- 
titled to be paid twice for his injuries. The negligence of the driver 
of the motorbus is not to be imputed to the passenger. A, so far as 
it appears, was not himself guilty of any want of due care. B was 
negligent in running the bus upon the tracks in front of the train; 
C was negligent in running into the bus. The combined negligence 
of the two hurt A. Where the combined negligence of two persons 
hurts a third, himself in the exercise of due care, he may recover 
from either. B has no defense against A from the fact that C had 
the last chance to avoid the consequences of B’s negligence. In 
some jurisdictions by statute B may be given a right of contribu- 
tion from C after he pays damages to A. 24 Cal.Law Rev. 546, 612. 

Cordiner v. Los Angeles Traction Co., 91 P. 436, 5 Cal.App. 400. 


Washington & G. R. Co. v. Hickey, 17 S.Ct. 661, 166 U.S. 521, 41 L.Hd. 1101. 
Miller v. Union Pac. R. Co., 54 8.Ct. 172, 290 U.S. 227, 78 L.Hd. 285. 


Q. 33. Assume facts like those in the foregoing question. B’s 
motorbus is injured in the collision. Can B recover against C? 


A. B can recover. While B has been negligent, his negligence 
left him in a position where he is powerless to avert the accident. 
C alone could, by the exercise of due care at the critical moment, 
have avoided the catastrophe. His failure to do so makes him lia- 
ble. This exception to the defense of contributory negligence is 
based upon what is called the doctrine of “last clear chance.” Some 
courts call C’s conduct, under the circumstances, “willful or wan- 
ton” negligence, a “reckless disregard” of the safety of another’s 
person or property after discovering his peril, as in Alger, Smith & 
Co. v. Duluth-Superior Traction Co., 101 N.W. 298, 93 Minn. 314. 
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This is also a ground for denying the defense of contributory neg- 
ligence in many jurisdictions. 8 Minn.Law Rev. 329, 333; 17 Cal. 
Law Rev. 65. 


Q. 34. A negligently drove his automobile at a speed of about 5 
miles per hour across D’s railroad track and became stalled on the 
crossing. The fireman on the train negligently failed to keep a 
lookout. If he had done so, he would have discovered the peril of 
A in time to avert the accident. May A recover in spite of his con- 
tributory negligence? 


A. Yes; according to the law of some jurisdictions. The last 
clear chance rule is a means of avoiding the harshness of the doc- 
trine of contributory negligence, where the defendant might have 
avoided the consequences of the plaintiff’s negligence, as when the 
plaintiff is on a railroad trestle in front of an on-coming train and 
is helpless to save himself. Some courts refuse to apply the doc- 
trine, except when the defendant has failed to use reasonable care 
after discovery of the plaintiff’s peril. Under this doctrine of “Con- 
scious last clear chance” A could not recover here. Many courts 
hold that the doctrine is applicable whenever the defendant, in the 
exercise of ordinary care, should have known of the plaintiff’s peril. 
This doctrine of “Constructive last clear chance,” however, is limit- 
ed properly to cases where plaintiff’s negligence has terminated, 
and he is helpless to extricate himself from the peril. 

Restatement, Torts, § 479. 

St. Louis Southwestern Ry. Co. v. Simpson, 43 S.W.(2d) 251, 184 Ark. 683; 
80.U. of Pa.Law Rev. 759. 

Logan v. Chicago, B. & Q. R. Co., 254 S.W. 705, 300 Mo. 611. 

Wallis v. Southern Pac. Co., 195 P. 408, 184 Cal. 662, 15 A.L.R. 117. 

Leftridge v. City of Seattle, 228 P. 302, 180 Wash. 541. 


22 Columb.Law Rev. 745; 21 Mich.Law Rev. 586; 21 Cal.Law Rev. 257, 
Last clear chance doctrine. 


Q. 35. P carelessly stopped in the middle of a busy street, which 
ran north and south, to watch a parade which was coming up the 
hill from the south. D was driving a truck, south-bound, on the 
same street. He carelessly failed to observe P until within 25 feet 
of him. There was no room to turn out. D shouted and put on his 
brakes. P did not hear the warning. D was unable to stop his 
truck in time to avoid injuring P, because he had negligently al- 
lowed his brakes to get into a defective condition. P’was hit and 
hurt. Can he recover? 


A. P cannot recover. He was negligent in stopping in the mid- 
dle of a busy street to watch the parade. D was careless, also. On 
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the facts so far, both parties have been careless, and, if both were 
hurt, neither could recover, because of the rule which bars a plain- 
tiff from recovery from a defendant when plaintiff’s own negligence 
has contributed to his injury. But defendant did discover plain- 
tiff’s peril before the accident. If by the exercise of due care at 
that time he could have prevented the accident, the plaintiff could 
have recovered under the doctrine known as the “last clear chance.” 
But, after discovering the danger, D did all that could be done to 
avert the catastrophe. He could not prevent it. It is true that it 
was his prior negligence, in not taking care of his brakes, that made 
it impossible for him now to prevent the injury. But it was plain- 
tiff’s prior negligence that left plaintiff in the perilous position. It 
seems, then, a case of mutual antecedent negligence, and that there 
is no room for the application of the exception to the contributory 
negligence rule. The contrary has been held in some jurisdictions, 
however. 
See Trigg v. Water, Light & Transit Co., 114 S.W. 972, 215 Mo. 521, 20 L. 
R.A.(N.S.) 987. 


ee v. Norfolk & S. R. Co., 19 S.B. 863, 923, 114 N.C. 728, 25 L.R.A. 


Cf. British Col. Ry. Co. v. Loach, [1916] 1 A.C. 719, commented upon in. 
66 Univ. of Pa.Law Rev. 73. 

Green, 6 N.C.Law Rev. 3; note, 21 Cal.Law Rev. 264. 

Charles System, Inc., vy. Juliano, 66 F.(2d) 931, 62 App.D.C. 283. 

Restatement, Torts, § 480. 


Q. 36. A was hurt when he was crossing a street, in the exercise 
of due care, by the collision of cars belonging to B and C, both of 
whom were negligent in handling their vehicles. A sued C and re- 
covered. C, having satisfied the judgment, now asks B to pay to 
him half the amount he had to pay A. May he recover? 


A. C could recover in some jurisdictions. It was said in the Eng- 
lish case of Merryweather v. Nixon, 8 T.R. 186, that there is no 
right of contribution between tort-feasors. Courts-in both Eng- 
land and: the United States, however, have cut down this broad 
rule to some extent. 18 Cal.Law Rev. 522, note. A more modern 
view limits it “to cases where the transaction out of which the 
judgment arises involves moral turpitude.” Herr v. Barber, 13 D. 
C.(2 Mackey) 545. See, also, Mayberry v. Northern Pac. Ry. Co., 
110 N.W. 356, 100 Minn. 79, 12 L.R.A.(N.S.) 675, 10 Ann.Cas. 754. 
No moral turpitude is shown on the part of either B or C here, and 
there is some authority for allowing contribution even in the ab- 
sence of statute. See Mitchell vy. Raymond, 195 N.W. 855, 181 Wis. 
591; Horrabin v. Des Moines, 199 N.W. 988, 198 Iowa, 549, 38 A. 
L.R. 554; Underwriters at Lloyds of Minneapolis v. Smith, 208 
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N.W. 13, 166 Minn. 388; Restatement, Restitution and Unjust En- 
richment, Final Draft, §§ 88, 102, Appendix. 

There is a strong legislative movement to establish the right to 
contribution between joint and concurrent tort-feasors in order to 
distribute the burden of the loss more justly between them. 


See Bohlen, “Contribution and Indemnity Between Tortfeasors,” 21 Cornell 
Law Q. 552; Tuft, 24 Cal.Law Rev. 547, 612; 22 Am.Bar Ass’n J. 373,'379; 
49 Harv.Law Rev. 312. 


Q. 37. A was driving his automobile on the public highway. He 
had not complied with the law regarding the securing. of a li- 
cense and license plates to be attached to the car. In other respects 
he had complied with the law, and was operating his car with due 
care. The car fell through an unsafe bridge in the defendant city, 
and A was hurt. The condition of the bridge was due to the neg- 
ligence of the defendant, and its officials had sufficient notice of the 
defect to render them liable. May A recover? 


A. A should be allowed to recover. He was a violator of the law 
in not having secured the required license, but obviously his car 
would have fallen through the bridge just as readily, whether it bore 
license plates or not. A’s illegality had no causal connection with 
his injury, and should not, therefore, bar him from recovery against 
the admittedly negligent defendant. In a few states the opposite 
view has been taken; A would be regarded as a trespasser on the 
highway, and not permitted to recover, unless something more than 
negligence on defendant’s part is shown. 


See Hemming v. City of New Haven, 74 A. 892, 82 Conn. 661, 25 L.R.A.(N.S.) 


734, 18 Ann.Cas. 240. 

Muller v. West Jersey & S. R. Co., 122 A. 693, 99 N.J.Law 186. 

Lockridge v. Minneapolis & St. L. Ry. Co., 140 N.W. 834, 161 Iowa, 74, Ann. 
Cas.1916A, 158. 

Contra: Dudley v. Northampton St. R. Co., 89 N.B. 25, 202 Mass. 443, 23 
L.R.A.(N.S.) 561. 

Cf. Bourne y. Whitman, 95 N.B. 404, 209 Mass. 155, 35 L.R.A.(N.S.) 701. 

Restatement, Torts, § 469. 


Q. 38. Plaintiff was riding in an automobile driven by her hus- 
band. She was thrown from the car and hurt, owing to careless 
driving by her husband and a defect in the public street, which the 
defendant city negligently maintained. At the time of the injury 
plaintiff and her husband were moving to another city, where they 


intended to reside. Plaintiff was in the back seat of the car. Plain- 


tiff sues the city to recover for her injuries. Will the action lie? 


A. Plaintiff should be allowed to recover, if she was not herself 
contributorily negligent, and the facts do not indicate that she was. 
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By the majority and better view, the driver’s negligence is not im- 
puted to the passenger, so as to bar the latter’s recovery against a 
careless third person, who has caused the passenger injury. Muller 
ve Union’ Pac. Rv C6;5.54.8:Ct172,: 290) U.S 2227 / Sa sda Zsa., vee 
only thing that might bar the plaintiff is the fact that it is arguable 
that she and her husband were, at the time of the accident, engaged 
in a “joint enterprise.” If they were, the husband’s negligence 
would bar the wife from recovery against the defendant; the con- 
tributory negligence of one of the joint undertakers being imputed 
to the others. Shindelus v. St. Paul City R. Co., 83 N.W. 386, 80 
Minn. 364. Were the husband and wife engaged in such an en- 
terprise here? They were riding together, and engaged in moving 
to another town, a matter in which they were both concerned. But 
the test for the existence of a joint enterprise is not alone a com- 
munity of interest, but an equal power to control and direct the 
movements of the other participants. It would seem that here the 
driving was the husband’s job alone, and the plaintiff should not 
be barred by his negligence. ; 


Brubaker vy. Iowa County, 183 N.W. 690, 174 Wis. 574, 18 A.L.R. 303. 

See Restatement, Torts, §§ 487, 491. 

Claxton v. Claxton, 64 S.W.(2d) 854, 16 Tenn.App. 399. 

82 U. of Pa.Law Rev. 549; 20 Cal.Law Rev. 458; 95 A.L.R. 857, Automo- 
biles, joint enterprise. But see Question 24, supra. 


Q. 39. A, a boy of 16, was injured by the negligence of B. At the 
trial, upon the question of contributory negligence on A’s part, the 
court instructed the jury “that, in determining the degree of care 
which a boy 16 years of age should exercise, the jury should con- 
sider his age, experience, and discretion, as the law only requires 
such care as one of his own age and experience would exercise un- 
der the same or similar circumstances.” To this instruction the de- 
fendant excepted. Should the exception be sustained? 


A. No; the exception should be overruled. It is well established 
that the care required of children is not the same as that required 
of adults. Some children are too young to be capable of exercising 
care. This line is not drawn by courts at any fixed age. Most 
courts also state that the jury may also consider the individual 
child’s experience and discretion, thus making the test a “subjec- 
tive” one for the individual child, rather than an “objective” one, 
wherein children of one age are considered as a class. The special 
rules for children seem to be applied well up toward the age of ma- 
jority. 

Restatement, Torts, § 464. 
See Collins vy. Weise, 194 N.W. 450, 110 Neb. 552, 
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Snow v. Inhabitants of Provincetown, 120 Mass. 580. 
Stanley y. Chicago, M. & St. P. Ry. Co., 87 S.W. 112, 112 Mo.App. 601. 
Shulman, “The Standard of Care Required of Children,” 37 Yale Law J. 618 


Q. 40. P, a child of less than 4 years, was negligently left unat- 
tended on a busy street by his parents. He suffered injuries when 
he was struck by a motor car negligently driven by D. P, by next 
friend, sues D. Can he recover? 


A. P should be allowed to recover. He is himself probably too 
young to be held responsible for contributory negligence. The 
facts state that D was negligent. The only thing that would bar P 
would be an imputation of the negligence of his parents to him. 
This ground was made the basis of a refusal to allow recovery in 
the case of Hartfield v. Roper, 21 Wend.(N.Y.) 615, 34 Am.Dec. 
273. Such a doctrine has been called “a pure interpolation into the 
law; nor is it sustained by legal analogies.” Certainly the infant 
is helpless to choose his custodian, and to bar him because of that 
person’s negligence seems both harsh and arbitrary. Hartfield v. 
Roper represents the law in some states, however. 


See Restatement, Torts, § 488. 

Kupchinsky v. Vacuum Oil Co., 188 N.B. 278, 263 N.Y. 128. 

84 Columb.Law Rev. 575; 47 Harv.Law Rev. 874. 

Newman vy. Phillipsburg Horse Car R. Co., 19 A. 1102, 52 N.J.Law, 446, 8 
L.R.A. 842. 

Sullivan v. Chadwick, 127 N.B. 633, 236 Mass. 130. 

Zarzana vy. Neve Drug Co., 179 P. 203, 180 Cal. 32, 15 A.L.R. 401. 


Q. 41. In an action under a statute for damages for the wrongful 
death of decedent, it was shown that the negligence of the husband 
of the deceased contributed to her death. The action was brought 
by decedent’s administrator for the benefit of six beneficiaries, one 
of whom was the husband. Will the latter’s negligence bar the ac- 
tion? 


A. Recovery should be allowed. Actions for causing death of a 
human being are the creation of statutes. Whether required by ex- 
press language of the statute or not, there will be no recovery if the 
decedent’s own negligence contributed to his death. And if the sole 
beneficiary has, by his negligence, contributed to the death of de- 
cedent, most courts, though not all, hold that such beneficiary can- 
not recover, whether he be the nominal party plaintiff or not. Rich- 
mond, F. & P. R. Co. v. Martin, 45 S.E. 894, 102 Va. 201. Contra: 
Wymore v. Mahaska County, 43 N.W. 264, 78 Iowa, 396, 6 L.R. 
A. 545, 16 Am.St.Rep. 449. But, if only one of the beneficiaries has 
been contributorily negligent, it seems unjust that his lack of care 
should bar meritorious claims for redress. Kokesh v. Price, 161 N. 
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W. 715, 136 Minn. 304, 23 A.L.R. 643. The argument on the other 
side, which has appealed to some courts, is that the cause of action 
is indivisible, and the negligence of one bars all. See Hazel v. 
Hoopeston-Danville Motor Bus Co., 141 N.E. 392, 310 Ill. 38, 30 A. 
L.R. 491. See Wigmore, Contributory Negligence of the Benefi- 
ciary as a Bar to an eed nts yetOns Action for Death, 2 Ill.Law 
Rev. 487. 


SECTION 9—NERVOUS SHOCK AND CONSEQUENCES 
OF FRIGHT 


Q. 42. A and B were crossing a public street on foot, both in the 
exercise of due care. C carelessly drove his car along the street 
at a high rate of speed, and, due to his careless driving, narrowly 
escaped hitting A and B, both of whom were frightened. A suf- 
fered no appreciable physical consequences. But B, who was a 
pregnant woman, suffered a severe nervous shock, which resulted 
in a miscarriage and serious physical illness. Can either recover 
from C? 


A. A cannot recover. Since C did not intend either to hit or 
even to frighten any one, he has not committed that wrong known 
as assault upon A. And for merely negligently inflicted fright, 
which results in no appreciable physical harm, the law does not 
give a recovery. 

B’s claim for recovery is a subject of sharply conflicting decisions 
by the courts. In many states, and in England, recovery is allow- 
ed; but in others it is denied. The doctrine of the latter cases is 
that physical injuries, sustained through fright or nervous shock 
resulting from the negligence of the defendant, if unaccompanied 
by physical impact, are not recoverable. Whether physical injury 
does take place through nervous shock is a question of scientific 
fact, rather than a rule of law. If injuries have so occurred, and 
from the negligence of a defendant, there should logically be a re- 
covery. Refusal to allow it can only be sustained on the practical 
grounds of the difficulty of detecting false and fraudulent claims. 

Restatement, Torts, §§ 306, 313. 

See Dulieu v. White & Sons, [1901] 2 K.B. 669. 

Simone v. Rhode Island Co., 66 A. 202, 28 R.I. 186, 9 L.R.A.(N.S.) 740. 

Spade v. Lynn & Boston R. Co., 47 N.E. 88, 168 Mass. 285, 38 L.R.A. 512, 
60 Am.St.Rep. 393. 


Mitchell v. Rochester Ry. Co., 45 N.B. 354, 151 N.Y. 107, 34 L.R.A. 781, 56 
Am.St.Rep. 604. 


eh “Mental and Emotional Disturbance in 1 Tort,” 49 Harv.Law Rev. 
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Q. 43. Suppose the same facts as that in the preceding question, 
except that C’s car slightly touches both women, but not enough 
to cause pain or to hurt their clothing. Can either recover from C? 


A. A cannot recover. No appreciable harm has been suffered. 
One recovers from a defendant who has been guilty of negligence 
only for the injurious consequences of his negligence. If there are 
no injurious consequences, there can be no recovery. Such is the 
case here. See Sullivan v. Old Colony St. Ry., 86 N.E. 511, 200 
Mass. 303. 

B, however, can recover. There has been negligence on the de- 
fendant’s part, there has been physical impact, and there have been 
injurious consequences. Even states which deny recovery in sit- 
uations like that of the preceding question allow it here. The plain- 
tiff’s recovery is not limited to the harm done by the impact, ac- 
cording to many courts, but extends to the suffering occasioned by 
fright as well. See Homans v. Boston El. Ry. Co., 62 N.E. 737, 
180 Mass. 456, 57 L.R.A. 291, 91 Am.St.Rep. 324; Driscoll v. Gaf- 
fey, 92 N.E. 1010, 207 Mass. 102; Porter Vv: Delaware, L. & W. R. 
Co., 63 A. 860, 73 N.J.Law, 405. 


Q. 44. Mrs. A, mother of two young children, stood at the win- 
dow of her home watching the children cross the street on their 
way to school. As they started across in response to the signal 
from a traffic officer, a heavily loaded truck driven by B at a negli- 
gent rate of speed ran through the traffic signal and was apparently 
about to crush the children. They jumped for safety and continued 
on their way, breathless but unhurt. Mrs. A, upon seeing her chil- 
dren apparently about to be killed, fainted and fell to the floor, 
breaking her arm. May she recover from B? 


A. This question is one which has arisen several times recently 
and has met with diverse answers from the courts. If the state in 
which the question arises is one where the court has already decid- 
ed that a plaintiff cannot recover for physical injury received 
through nervous shock, even through fear for his own safety, log- 
ically the same result should follow where the shock comes through 
fear for the safety of another. On the other hand, if the plaintiff 
may recover with such a set of facts, it does not necessarily fol- 
low that there can be recovery when the shock comes through fear 
for another. The difficulty which courts have felt with such a sit- 
uation is that involved in the ambit of the defendant’s duty to use 
care, and liability for negligent acts will be unduly extended. Ifa 
parent can recover, for instance, it is felt that argument is hard to 


ae vas eT 
Bry 


1166 TORTS § 9 


meet that the same recovery should be given to a friend or even to 
~-a bystander who witnesses an accident or near accident. 

In England recovery has been allowed. Hambrook v. Stokes 
Bros., [1925] 1 K.B. 141. The same is true in Maryland. Bowman 
v. Williams, 165 A. 182, 164 Md. 397. A well-considered case in 
Wisconsin has reached the opposite conclusion. See Waube v. 
Warrington, 258 N.W. 497, 216 Wis. 603, 98 A.L.R. 394; Restate- 
ment, Torts, § 313, takes no position upon the subject. For law 
review comments, see 2 Univ.Chicago Law Rev. 654; 22 Mich.Law 
Rev. 809; 19 Minn.Law Rev. 806; 35 Columb.Law Rev. 464; 82 
U. of Pa.Law Rev. 70; 24 Cal.Law Rev. 229, Nervous shock with- 
out impact; 16 Cal.Law Rev. 550; 2 Univ.Pittsburgh Law Rev. 94; 
19 Va.Law Rev. 253; Magruder, 49 Harv.Law Rev. 1033. 


Q. 45. A without justification burst into a room occupied by B in 
a hotél and used violent and abusive language toward her, but 
did not threaten physical violence, nor did he do any act that in- 
dicated that he was about to touch B. As a consequence of the 
nervous shock received through A’s conduct, B was made ill. Can 
she recover? 


A. B can recover. Mere insults and abuse do not amount to an 
assault if no threat of offensive or violent touching are involved. 
Stearns v. Sampson, 59 Me. 568, 8 Am.Rep. 442. But here B has 
suffered bodily harm. Even courts which refuse recovery for bod- 
ily harm occasioned by negligent shock without impact (see Ques- 
tion No. 42) distinguish the case.where nervous shock arises from 
intentional misconduct of the defendant. Such a defendant is not 
to be protected by a rule of policy seeking to protect against false 
claims those whose conduct may have been careless only. See 
Boyce v. Greely Square Hotel Co., 126 N.E. 647, 228° N_Y. 106; 
Rogers v. Williard, 223 S.W. 15, 144 Ark. 587, 11 A.L.R. 1115; Re- 
statement, Torts, § 312. 


Note, 46 Harv.Law Rev. 164; Magruder, 49 Harv.Law Rey. 1033. 


Ste eget 10.—LIABILITY FOR VIOLATION OF STATUTE 
OR ORDINANCE 


Q. 46. An ordinance required abutting owners to remove snow 
and ice from sidewalks adjacent to their premises, and subjected 
them to a fine for failure to do so, The ordinance, however, was 
silent on the subject of civil liability. Defendant failed to remove 
the snow and ice from his walk, and the plaintiff slipped and fell, 
sustaining injury as a result. Can plaintiff recover from defendant? 
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A. Plaintiff cannot recover. At common law there was no duty 
on the part of the abutting owner to keep the public walks clear . 
from natural accumulations of ice and snow. Kirby v. Boylston 
Market Ass’n, 14 Gray (Mass.) 249, 74 Am.Dec. 682; Heeney v. 
Sprague, 11 R.I. 456, 23 Am.Rep. 502. The duty is frequently im- 
posed by statute. But here the statute simply provided punish- 
ment for the criminal offense; it gave no civil rights. To impose 
civil liability because of the statute is to put into it what the Leg- 
islature omitted, but which the Legislature could have put in, had 
it desired to do so. The implication is reasonable that civil lia- 
bility was not imposed, because the criminal responsibility was con- 
sidered sufficient. Since neither common law nor statute imposes 
liability, the plaintiff cannot recover from defendant. See Sewall v. 
Fox, 121 A. 669, 98 N.J.Law, 669, 28 A.L.R. 1357; 12 Columb.Law 
Rev. 749; Restatement, Torts, § 288. 


“Snow and Ice,” De Graff, 21 Corn.Law Q. 436. 


Q.47. A statute required all persons leaving horses unattended 
on the public streets of towns over a certain size to see that the ani- 
mals were securely tied. For violation, prosecution and fine were 
provided. Nothing was said concerning civil recovery. A left his 
team untied at the edge of the curb in a city (of a size within the 
terms of the statute). He intended to be gone for only an instant, 
and the horses were gentle, and not timid. They became frightened 
in A’s absence, however, and ran away, injuring B, who was exer- 
cising due care. They would not have run away, had. they been 
tied as required. Can B recover from A? 


A. B can recover. Without the statute, A is responsible for the 
exercise of due care in the handling of his team. The case thus 
differs from the one involved in Question 46. Ordinarily it is a 
jury question whether one has exercised such care. But here the 
legislative body has forbidden leaving the team in a certain way. 
That furnishes a standard below which a man of ordinary prudence 
must not fall. There was a duty to use care at common law; the 
statute has substituted a minimum requirement of “due care” for 
what would ordinarily be a question of fact for the jury. The vio- 
lation in such case is, as some courts put it, “negligence per se.” 
Other courts call it merely evidence of negligence. Another theory 
is that, where the statute prohibits an act for the protection or ben- 
efit of individuals, one who disobeys it is liable to those for whose 
protection the statute was enacted. A new statutory duty is im- 
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pliedly created, and not merely a standard of care fixed under a 
common-law duty. 


Restatement, Torts, § 285(a). 

Schaar y. Conforth, 151 N.W. 275, 128 Minn. 460. 

Bott v. Pratt, 23 N.W. 237, 33 Minn. 323, 53 Am.Rep. 47. 

See Osborne v. McMasters, 41 N.W. 543, 40 Minn. 103, 12 Am.St.Rep. 698. 

Cf. Knupfle v. Knickerbocker Ice Co., 84 N.Y. 488. 

On the whole subject, see Thayer, “Public Wrong and Private Action,” 27 
Hary.Law Rev. 317, reprinted in Selected Essays on Torts; Morris, “Rela- 
tion of CriminakStatutes to Tort Liability,” 46 Harv.Law Rev. 453. 

Notes: 13 Cal.Law Rev. 428; 82 Columb.Law Rev. 712; 19 Minn.Law Rev. 
666, 669. 


Q. 48. A coupling of a freight train belonging to the D company 
broke, causing a freight car to run down hill and jump the track on 
a bridge. Sulphuric acid from the car was upset and flowed into the 
creek over which the bridge was built, and burned A, who was 
swimming in the creek.a short distance below the bridge. A sues 
D, proving that the broken coupling failed to contain automatic 
features required by statute for all couplings. D proves that the 
coupling was almost as good as an automatic one for holding cars 
together, and points out the preamble to the statute which referred 
to frequent crushings of train employees while coupling cars by 
hand as the reason for requiring automatic couplers. Should A re- 
cover? 


A. A cannot recover in the absence of showing negligence other 
than the failure to provide the type of automatic coupler required 
by statute. The violation of the. statute is negligence with regard 
to that which is within the scope of its intended protection. In this 
case it seems to be intended for safety of employees who are oper- 
ating trains. Even if an automatic coupler would have provided 
additional safety for third persons against the breaking of coupling 
pins, this does not show that the defendant was negligent with re- 
gard to A under the statute. Thus in an interesting English case 
the defendant failed to provide pens for his ship as required by law 
in a shipment of livestock. In a storm the animals were washed 
overboard and lost, but since the legislative regulation was for the 
purpose of preventing the spread of contagious diseases and not 
for providing for protection: from the elements, plaintiff did not 
bring his case within the type of loss protected against by the stat- 
ute. Gorris' Vi Scott, LR. Qsexch 125. “Lhere being no negligence 

shown to this plaintiff, he cannot recover, 


Restatement, Torts, §§ 286 and 307. 
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Q. 49. A violated a traffic statute by parking his car on the left 
side of the street. B, a child of C, ran out from behind A’s car and 
was killed by a-passing automobile, through no fault of the driver. 
The undisputed evidence showed that, if A’s car had been legally 
parked, facing in the opposite direction, the obstacle to the child’s 
vision and that of the driver of the passing car would have 
been as great as it was with A’s car illegally parked. Can C re- 
cover from A for B’s death, under a statute allowing recovery for 
death by wrongful act? 


A. There can be no recovery. A has been guilty of a public 
offense in having his car headed the wrong way on that side of 
the street. But one is liable in tort for violation of police regula- 
tions, not for the abstract existence of negligence, but only for 
wrongful creation of risks of harmful consequences to another. 
Since A’s car would have been an equally great obstacle to vision 
of both B and the driver of the passing car, whether facing in the 
proper direction or not, it is clear that A’s act, in parking the car 
facing as it did, did not cause the injury. Nor was the statute 
aimed to protect persons in B’s class against obstruction of their 
view of traffic perils. Hence A is not liable. 

See Powers v. Standard Oil Co., 119 A. 273, 98 N.J.Law, 730; Id., 121 A. 926, 
98 N.J.Law, 893. 
Restatement, Torts, § 286 (d). 


Lowndes, “Civil Liability Created by Criminal Legislation,” 16 Minn. Law 
Rev. 361, 370. 


SECTION 11.—LIABILITY OF MANUFACTURERS AND 
PERSONS NOT IN PRIVITY 


Q.50. D; a motor company, sold automobiles which were in 
large part assembled from parts purchased from other manufac- 
turers. D bought the chassis, including brake mechanism from 
the B company. Through B’s negligence the brakes in one car 
were defective. D would have discovered this defect if a reasonable 
inspection had been made, but it was not. Once the car was as- 
sembled, the defect was not discoverable without tearing the car 
down. D sold the car to C, an automobile dealer, who sold it to 
P, a retail customer. When P was driving the car carefully he 
collided, because of the defective brake, with the car of X, who 
was also driving carefully. X was hurt. Can he recover from B? 


A. X should be allowed to recover. The question involved is 
that of the liability of a manufacturer of an article for his neg- 
ligence with regard to one who is not in privity of contract with 
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him. The early rule on this subject was that a manufacturer 
was under no liability in such case. Then there grew up certain 
exceptions to the rule. One was where the chattel was “inherently” 
or “imminently” .dangerous. The exceptions gradually developed 
to a longer and longer list. The whole subject was re-examined 
in the leading case of MacPherson y. Buick Motor Company, 111 
Ni E}1050; 207NY.: 382, LR ALISIO, 696) -Ann Casio 16e . 420: 
The plaintiff was allowed to recover on the basis of a duty owed 
to the ultimate consumer. In this case the failure of D company 
to make the inspection will not relieve the defendant from lia- 
bility. Flies v. Fox Bros. Buick Company, 218 N.W. 855, 196 
Wis. 196, 60 A.L.R. 357. The doctrine thus set out has not been 
followed as yet by all courts, but represents distinctly the modern 
tendency. 

In this case the injury comes, not to the user of the chattel, but 
one who is brought into involuntary contact with it. He is equally 
entitled to recover. 


Restatement, Torts, §§ 395, 396, 400. 

Smith y. Peerless Glass Co., 181 N.E. 576, 259 N.Y. 292; 46 Harv. Law Rev. 
163. 

Coca-Cola Bottling Co. y. Rowland, 66 S.W.(2d) 272, 16 Tenn.App. 184; 82 
U. of Pa.Law Rev. 661. 

Baxter v. Ford Motor Co., 12 P.(2d) 409, 15 P.(2d) 1118, 168 Wash. 456, 
88 A.L.R. 521; 81 U. of Pa.Law Rev. 94; 33 Columb.Law Rey. 868. 

Cf. McAlister v. Stevenson, [1982] A.C. 562; 46 Harv.Law Rev. 530. 

Cf. Stultz v. Benson Lumber Co. (Cal.Sup.) 59 P.(2d) 100. 

Notes: 32 Mich.Law Rev. 1007; 3 Univ.Chicago Law Rev. 673; 49 Harv. 
Law Rey. 498; 22 Cal.Law Rev. 359. 


Q.51. A, B and C were candidates for election to the position 
of mayor of White Rock. The voting machine installed in the 
town hall by the X Co. was negligently set so that a vote for 
either B or C registered a vote for both. A, who had actually re- 
ceived enough votes to be elected, was put to the cost of obtaining 
a court order and having a proper tabulation made. He now sues 
the X Co. to recover his expenses. Should he succeed? 


A. In this case, as distinguished from the last one, there is an 
injury to the plaintiff’s financial interest alone. No problem arises 
of physical injury. From the broad language of the MacPherson 
v. Buick Case, there is liability for the manufacturer’s negligence 
both to the purchaser and third persons. It would seem that this 
should. be applicable equally in this type of case as well as the 
personal or property damage cases. The case stated arose in New 
York and the court refused to allow recovery. Creedon v. Auto- 
matic Voting Machine Corporation, 276 N.Y.S. 609, 243 App.Div. 
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339, affirmed 198 N.E. 415, 268 N.Y. 583. See 48 Harv.Law Rey. 

1443; 83 U. of Pa.Law Rev. 926. The court felt that this would be 
an unwarranted extension of the rules of the earlier cases and lim- 
ited them by saying: “There is no analogy between these cases 
and the one now before us. The principle there enunciated relates 
only to appliances which are inherently beset with danger and are 
reasonably certain to imperil life or limb if carelessly made or 
negligently put on the market. Danger was not inborn in these vot- 
ing machines.” 


See, also, Cohen v. Brockway Motor Truck Corporation, 268 N.Y.S. 545, 240 
App.Div. 18; 82 U. of Pa.Law Rev. 771. 


Q. 52. The A Insurance Company made its annual report to 
the state commissioner of insurance as required by statute. The 
report falsely stated the company’s assets, and this fact was known 
to D, its president, who signed the report. B was a clerk in the 
commissioner’s office. P, B’s father-in-law, induced B to let him 
see the report in the office at night. This arrangement was made 
because the report was not available to the public. P relied on 
the false statement of A’s assets given in the report, bought shares 
in the A Company and lost his money when the company failed. 
May he recover from D? 


A. Plaintiff may not recover. For one to recover from an- 
other in deceit for a loss sustained in reliance upon a false rep- 
resentation it is necessary that the person relying on the representa- 
tion be one of those to whom it was made for the purpose of 
inducing reliance thereon. Thus, where defendant made untrue 
statements about the condition of certain arimals to the plain- 
tiff for the purpose of having the representation communicated to 
the plaintiff's employer, plaintiff could not recover for loss sus- 
tained when he bought the animals himself in reliance upon the 
representation. Wells v. Cook, 16 Ohig St. 67, 88 Am.Dec. 436. 
Where a statute requires a report or statement by officers of a 
corporation regarding its financial condition, the tendency is to 
allow recovery for those who suffer loss from reliance upon false 
statements made in such a report, if the report is filed in a public 
office and a matter of public record. See, for instance, Warfield 
v. Clark, 91 N.W. 833, 118 Iowa, 69. The authority on this point 
is not unanimous, however. But where the report, as here, is not 
open to the public, the representation cannot be interpreted as 


made to P. 
See Restatement, Torts, T.D.No. 13, § 612. 
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Q. 53. A employed B, who was in business as a public weigher, to 
weigh a quantity of beans; payment for the service was to be made 
by A. B knew that C had purchased the beans from A, and at A’s 
request furnished C a duplicate copy of the weight certificate. The 
weight was incorrectly reported, owing to negligence on B’s part. 
C paid A for the beans, paying for the amount called for according 
to the weight shown in the certificate. Upon discovering the 
weight was inaccurate, he sues B for the difference in value between 
what he got and what the certificate called for. May C recover 
from B? 


A. C may recover. He was not a party to the contract, and may 
not recover upon it. But B knew that C was to rely upon the cer- 
tificate. He acted carelessly. While C’s rights are not enlarged by 
the contract between A and B, they should not be restricted by it. 
There are many instances in the law where one who is not obliged 
to act, but where, if he does act carelessly, and injures another, that 
other may recover. The instant case is one. There are decisions by 
respectable courts, however, which have denied recovery on facts 
not greatly dissimilar to those here stated. 

See, allowing recovery, Glanzer y. Shepard, 185 N.E. 275, 233 N.Y. 236, 23 
A.L.R. 1425, 

Cf. National Iron & Steel Co. v. Hunt, 143 N.E. 833, 312 Ill. 245, 34 A.L.R. 
63, on liability of one, who makes a certificate or report, to a third person, 


who acts in reliance thereon. 
See, also, 21 Mich.Law Rev. 200. 


Q. 54. A ordered an abstract of title to a certain property from 
B, an abstracter. Unknown to B, A had agreed to give such an 
abstract to C who had an option from A to purchase the property 
for use as a gasoline station. C purchased the property on the 
strength of the abstract, B having negligently omitted the fact that 
there was a restriction against such use. Has C a right of action 
against B? 


A. It is to be noted that in this case B, the abstracter, did not 
know that the abstract of title was secured for C’s benefit. How- 
ever, it is probably not going too far to place responsibility on B, 
since the usual purpose for obtaining abstracts is to show them 
to prospective purchasers like C. The identity of the particular 
individual is not important, so long as the general class for which 
the information is secured is known. C, being a member of the 
class for whose benefit the information was supplied, is therefore 
entitled to recover. See Restatement, Torts, T.D. No. 13, § 628; 
Brown vy. Sims, 53 N.E. 779, 22 Ind.App. 317, 72 Am.St.Rep. 308; 
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Anderson v: Spriestersbach, 125 P. 166, 69 Wash. 393, 42 L.R.A. 
€N.S.) 176; Mulroy v. Wright, 240 N.W. 116, 185 Minn. 84; 45 
Harv.Law Rev. 937. But Cf. National Savings Bank v. Ward, 
100 U.S. 195, 25 L.Ed. 621; Landell v. Lybrand, 107 A. 783, 264 
Pa. 406, 8 A.L.R. 461; Phoenix Title & Trust Co. v. Continental 
Oil Co. (Ariz.) 29 P.(2d) 1065; 82 U. of Pa.Law Rev. 876. 

_ In the states where recovery is allowed for negligent misrep- 
resentation the tendency seems to be to limit it to cases where the 
scope of liability is small. Thus in Jaillet vy. Cashman, 139 N.E. 
714, 235 N.Y. 511, the defendant was held not liable for sending 
over a stock ticker, an incorrect report of a Supreme Court de- 
cision. Likewise in Ultramares Corporation v. Touche, 174 N.E. 
441, 255 N.Y. 170, 74 A.L.R. 1139; 31 Columb.Law Rev. 506, 858; 
79 U. of Pa.Law Rev. 818, a firm of public accountants was held 
not responsible for a negligent audit of books and the issuance 
of certified balance sheets upon which the plaintiff relied and suf- 
fered a loss. See note, 19 Cal.Law Rev. 454. The supplier of 
information was responsible in Glanzer v. Shepard, 135 N.E..275, 
233 N'Y.-236, 23 A:U:iR. 1425: International Products Co. v. Erie 
Ree CO. oo NG Ee G62 4244 NOY 1331556. 1A Ae) 1377 * Doyle xv. 
Chatham & Phenix Nat. Bank, 171 N.E. 574, 253 N.Y. 369, 71 A.L. 
R. 1405; 79 U. of Pa.Law Rev. 364. 
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SECTION 12.—LIABILITY OF OWNERS AND OCCUPIERS 
OF REAL ESTATE TO PERSONS COMING 
THEREON 


Q. 55. X was a guest at defendant’s hotel. At the invitation of 
X, plaintiff went to the hote] for the purpose of visiting X in 
his room and playing cards for money. Gambling was a criminal 
offense. The elevator shaft was in a dark place, and plaintiff 
sustained injuries by falling into the open shaft, when he thought 
he was stepping into the elevator itself. Can he recover from the 
innkeeper? 


A. Plaintiff cannot recover. To the guest at the hotel, as a 
business visitor, the innkeeper owes an obligation to use due care 
to keep the premises reasonably safe, to discover dangerous con- 
ditions which involve an unreasonable risk, and not to hurt the 
guest by acts carelessly done. He owes the same duty to one who 
comes on proper business with the guest, as, for instance, to a 
merchant, who comes to inspect a salesman’s samples, or to a 
friend who comes to pay a social call. These are business visi- 


1174 TORTS § 12 


tors also, since it is part of the business of the hotel keeper to 
afford the guest such conveniences. See note, 3 Univ.Chicago Law 
Rev. 514, Liability of steamship company to “bon voyage” visi- 
tor on steamer. But this plaintiff has come for an unlawful pur- 
pose, not proper business of the hotel or the guest, and cannot 
claim the benefit of the duty owed to an invitee whose mission is 
lawful. He is a mere licensee or trespasser. 


Jones v. Bland, 108 S.B. 344, 182 N.C. 70, 16 A.L.R. 1383, 1888 note, Im- 
proper purpose as affecting one’s status as an invitee of a guest. 
Restatement, Torts, 8§ 332, 343. 


Q.56. A invited B to come to his house for dinner. B fell 
through the porch floor, due to defective condition of the porch. 
The defect was unknown to A, but could have been discovered in 
the exercise of ordinary care. B was not negligent. Can he recov- 
er from A? 


A. B cannot recover. To an “invitee,” or person coming to prem- 
ises On business with the occupier, the latter owes a duty to use rea- 
sonable care to provide safe premises, or at least to give notice of 
defects of which he knows, or could learn in the exercise of or- 
dinary care. To the licensee, or one coming upon premises for 
his own purposes, the occupier has no obligation to make the prem- 
ises ‘safe, or do more than warn of concealed dangers of which he 
knows. The social guest, B in this case, could be said to come for 
a purpose mutual to himself and his host. There is express 
authority, however, for treating. him as entitled to no more care 
than a licensee. See Greenfield v. Miller, 180 N.W. 834, 173 Wis. 
184, 12 A.L.R. 982; Southcote v. Stanley, PHY & N2274* Restate: 
ment, Torts, § 342. 

A licensee is entitled to recover only for such defects as were 
known to the occupier of the house. Few courts will place upon 
the inviter any duty to inspect for concealed dangers. This ap- 
plies also to a gratuitous passenger in an automobile. O’Shea v. 
Lavoy, 185 N.W. 525, 175 Wis. 456, 20 A.L.R. 1008. As to lia- 
bility of inviter, see Sutcliffe v. Clients Inv. Co., Ltd., [1924] 2 
K.B. 746; 2 Cambridge Law J. 256; Higgins v. Mason, 174 N.E. 
TE°209 N. Y. 104; 31 Columb.Law Rev, 720. 


Q. 57. D was lessee in possession and control of an office build- 
ing, in the corridor of which was a United States mail box. P en- 
tered the corridor, partly as a short cut from one street to another 
and partly in order to mail letters in the box. He fell on a stair- 
way negligently maintained by D in going to the box. What was 
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the status of P with reference to D at the time of the injury and 
what duty, if any, was owed to him by D? 


A. P was a gratuitous licensee coming on these premises for his 
own convenience rather than as an invitee or business visitor. If 
P had come for a purpose connected with any business carried on 
upon the premises in which the occupant had an interest, D would 
have come under a duty of due care as to dangerous conditions 
known to or discoverable by him. To a mere licensee, however, 
he owed only a duty to protect or warn against dangerous condi- 
tions actually known to him involving risks which he had reason 
to believe would not be discovered or realized by P. He also would 
owe a duty not to bring active force negligently to bear on P. 
Some courts unfortunately say that the possessor of land owes no 
duty to gratuitous licensees except to avoid wilful, wanton or reckless 
injury. fl 

Brosnan y. Koufman (Mass.) 2 N.E.(2d) 441, 104 A.L.R. 1177. 


Partridge v. United Elastic Corporation, 192 N.E. 460, 288 Mass. 1388 
Restatement, Torts, §§ 330, 332, 341, 342, 348. 


Q. 58. A gratuitously lent B his automobile to go for aride. The 
car was defective, and B was injured. A did not know of the de- 
fect, though a reasonably thorough inspection would have revealed 
it. May B recover from A? 


A. B cannot recover. If A had let the car to B for hire with a 
hidden defect, the existence of which he could have discovered 
by a reasonably careful inspection, he would have been liable. 
But the gratuitous bailor is not liable to the bailee except for 
defects which he knows and which he should recognize as mak- 
ing the car dangerous for use. The liability of the occupier of 
premises to the licensee is an analogy. See Johnson v. H. M. 
Bullard Co., 111°A. 70, 95 Conn. 251, 12 A.L.R. 766. A guest of 
the borrower has no greater rights against the lender than the 
borrower. Restatement, Torts, §§ 388, 405. 


Q. 59. A entered the B Bank, walked up to a teller’s window 
and handed the teller a note which read: “If you do not give 
me $2,000 immediately, I will blow up the bank by dropping the 
suitcase in my hand. It is filled with sufficient dynamite to do a 
complete job.” The teller handed the note to the cashier, who in 
turn took it to the president, and word soon spread among all 
employees as to the situation. C, a bank depositor, entered with 
his child, D, to cash a check, and walked to the teller’s window 


1176 TORTS § 12 


next to the one where A stood. This act was seen by several 
bank guards, who knew of A’s threat. Subsequently, the bank 
guards approached A and he dropped the suitcase, wrecking the 
bank and severely injuring C and D. May either or both of them 
recover from B Bank? 


A. Both C and D may recover from the B Bank. C was a busi- 
ness visitor, inasmuch as he was a bank customer who came for 
the purpose of cashing a check which is part of the bank’s busi- 
ness. As such an invitee he is entitled to reasonable care that 
premises will be rendered safe for his visit. In this case, B Bank’s 
guards owed a duty to direct C to a window not so close to the 
one where A was standing or to warn him to stay out of the 
bank. They were again negligent when they approached A, there- 
by increasing the likelihood of an explosion and injury to C. It 
might even be proper to insist that, when the dangerous situation 
was in existence, the bank should have given $2,000 to A in or- 
der to save the business visitor, C. The case stated is Sinn v. 
Farmers Deposit Sav. Bank, 150 A. 163, 300 Pa. 85; 79 U. of 
Pa.Law Rev. 368. See Restatement, Torts, § 343. The child, D, 
is in the same position as C, since he is likewise placed in the class 
of business visitors. See Restatement, Torts, § 332. 


- Q.60. The plaintiff, a son of defendant’s tenant, while standing in 
a courtyard used in common by all the tenants of the defendant’s 
apartment house, was injured by the fall of a fire escape from the 
wall of the building. The defective condition of the fire escape 
could have been discovered by the defendant, had he exercised due 
care in ascertaining the condition of the premises. Plaintiff was ~ 
not himself negligent. May he recover against defendant? 


A. The plaintiff should be allowed to recover. A landlord is not, 
in the absence of agreement to repair, liable to a tenant for injuries 
sustained on the leased premises, unless there are concealed defects, 
of which the landlord knows, but does not warn the tenant. In 
such case the landlord is liable to both the tenant and third persons 
rightfully on the premises. See Deutsch v. Max, 178 A. 481, 318 
Pa. 450; Eldredge, “Landlord’s Tort Liability for Disrepair,” 84 
U. of Pa.Law Rev. 467; Restatement, Torts, § 358. 

But, as to those parts of the building over which the landlord 
retains control, he is under a duty to use ordinary care in seeing 
that they are kept in safe condition, by the prevailing view. And 
this duty cannot be delegated. Koskoff v. Goldman, 85 A. 588, 
86 Conn. 415. Since the fire escape was a part of the building 
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over which the landlord retained control, he is liable for injuries 
resulting from his failure to exercise due care in regard to its 
condition. See .Hussey v. Long Dock R. Co. (N.J.Err. & App.) 
126 A. 314; O’Brien v. Staiger (N.J.Sup.) 126 A. 319; Restatement, 
Torts, §§ 360, 361. 


Q.61. A rented a house from X, who had covenanted to keep 
it in repair. One day, while B was paying A a social visit, the 
ceiling, which had for a long time been in disrepair, fell and in- 
jured them both. It so happened that C, a burglar, had entered 
the house a moment before and was also hurt by the fall of the 
ceiling. What causes of action have A, B and C against X? 


A. In the absence of the covenant to repair, A, the landlord, 
would be under no tort liability for injuries caused by dangerous 
conditions arising during the tenancy. Restatement, Torts, § 
355. Where there is such a covenant, the jurisdictions are divided 
as to the liability of the landlord. Some hold that he is liable in 
tort for his failure to repair under such circumstances, both to 
the tenant and others on the land with the tenant’s consent. Re- 
statement, Torts,:§ 357; Robinson v. Heil, 98 A. 195, 128 Md. 
645; Barron v. Liedloff, 104 N.W. 289, 95 Minn. 474; Dean v. 
Hershowitz, 177 A. 262, 119 Conn. 398; 83 U. of Pa.Law Rev. 
1035; 84 Id. 467. Under this view A and B could recover since 
the duration of the defective condition tends to show negligence 
on X’s part. The states which deny recovery base their view upon 
the theory that the covenant merely renders the landlord liable 
for the cost of the repairs and the tenant must see to it that the 
premises do not fall into ruinous condition, having a right over 
against the landlord for expenses. Grazer v. Flanagan, 170 P. 
1076, 35 Cal.App. 724; Schick v. Fleischhauer, 49 N.Y.S. 962, 26 
App.Div. 210; Timmons vy. Williams Wood Products Corporation, 
162 S.E. 329, 164 S.C. 361; 80 U. of Pa.Law Rev. 1029; 26 Mich. 
. Law Rev. 383, 392. 

-C could not recover under either of these views. He was a 
trespasser to whom no duty was owed of safely maintaining the 
premises. There is even no duty to discover a trespasser’s pres- 
ence. The only precaution which must be taken is with respect to 
conduct when his presence is actually known. 

Restatement, Torts, § 333. 


Q. 62. A owns a store for which he is unable to secure a per- 
manent tenant. On December 10 he lets the store for 10 days to 
B, who, as A knows, is to open it the next day to sell Christmas 
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cards. At the time of the letting the floor is in dangerous condi- 
tion, as a reasonable inspection of the premises would have dis- 
closed. December 15 the floor gives way and injures C, a customer 
in the shop. May C recover from A (1) if A told B the bad con- 
dition of the premises; (2) if through lack of inspection he did not 
know thereof; (3) if he knew of the defect and did not tell B? 


A. A would be liable to C under any of the supposed cases. 
Though ordinarily a landlord would not be responsible for injuries 
caused by defects of which he has warned the tenant, in this case 
there would be no such defense. The short duration of the tenancy 
would make it unreasonable to expect that the tenant, B, would 
make any repairs. Under such circumstances the landlord could 
not be exempted. Since the defect was one which reasonable in- 
spection would disclose, A is liable even though he did not in 
fact know of the dangerous condition. As a landlord he was neg- 
ligent in failing to inspect when he knew it unlikely that the 
tenant would do nothing because of the short term of the ten- 
ancy. Since the nature of the business would require large num- 
bers of people to congregate in the store, it is especially important 
for the landlord to inspect and repair. The situation where A 
knows of the defect and does not tell B seems to be an a fortiori 
case, in view of the fact that A would be liable in the other two. A 
similar case to the present is Oxford v. Leathe, 43 N.E. 92, 165 
Mass. 254. See Restatement, Torts, § 359. 


Q. 63. The top girders of a bridge carrying a street over defend- 
ant’s railroad tracks were 23 feet above street level. The defend- 
ant had strung bare electric wires on cross-bars placed 6 feet above 
the top girders. The plaintiff, a boy 8 years of age, climbed upon 
the top of the bridge and was injured by coming in contact with 
the wire. Can he recover from defendant? 


A. It was held, in this case, that the plaintiff could not recover, 
in the absence of any evidence that it directly or by implication © 
invited or licensed the plaintiff to climb to a point from which he 
could touch the wire. New York, N. H. & H. R. Co. v. Fruchter; 43 
S.Ct. 38, 260 U.S. 141, 67 L.Ed. 173. ~See, also, United Zine & 
Chemical Co. v. Britt, 42 S.Ct. 299, 258 U.S. 268, 66 L.Ed. 615, 36 
A.L.R. 28, 34; note, Attractive Nuisances, 60 A.L.R. 1444. The 
general rule is well settled that a landowner owes no duty to make 
his premises safe for trespassers. An exception has been made in 
many states, where the trespassers were children, hurt upon un- 
guarded turntables on railroad property. A leading case is Rail- 
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road Co. v. Stout, 17 Wall. 657, 21 L.Ed. 745. This doctrine has 


been called the “attractive nuisance” doctrine. Some courts have 
rejected it altogether; others have extended it, more or less wide- 
ly, to include other agencies on land dangerous and attractive to 
children. 29 Yale Law. J. 223: 

It has been held that to constitute an “attractive nuisance” un- 
der the “turntable doctrine,” there must be an artificial agency, 
usually machinery, as contrasted with a natural condition, which 
must invite the children to trespass, and there must have been suf- 
ficient grounds for anticipating the presence of children. Hardy 
vs Misseuri. Pac:-R>-Co, (C.C.A.) 2661s .860, 36-A°L.R: 1; 19-Cal. 
Law Rev. 86. 

In Best v. District of Columbia, 54 S.Ct. 487, 291 U.S. 411, 78 L. 
Ed. 882, 34 Columb.L.Rev. 782, a wharf frequented by, children 
was held to be an attractive nuisance, so that an injured plaintiff 
could recover when he fell in a hole, even though he was not at- 
tracted by the hole but by a harmless pile of sand. 29 Ill.Law Rev. 
253. A stationary, unhorsed van standing in a street was held not 
an attractive nuisance. Donovan v. Union Cartage Co., Ltd., 
[1933] 2 K.B. 71, 82 U. of Pa.Law Rev. 67. See Restatement, 
Torts, § 339. Cf. Sanders v. Jacob Rand Realty Corporation, 272 
N.Y.S. 745, 241 App.Div. 408; 83 U. of Pa.Law Rev. 274. 


Q. 64. D, a farmer, owned a large field, across which, as D knew, 
a group of eight year old boys crossed occasionally on their way 
home from school. D had forbidden the boys to cross the land 
and chased them off whenever he saw them there. One day he 
saw the boys chasing a rabbit across his field, going straight to- 
ward quicksand, known to D, but of which he was sure the boys 
knew nothing. D did nothing to warn the boys of danger; one 
of them, P, was seriously hurt in the quicksand. Is D liable? 


A. P’s recovery is very doubtful, but might possibly be allowed by 
some courts. At common law a land occupier owes no duty to tres- 
passers to warn them of dangerous conditions on his land. Restate- 
ment, Torts, §§ 314, 333. These children not only came without per- 
‘mission, but D had shown his objection to their presence. Many 
courts have built up an exception to the land occupier’s immunity 
in the use of his property through the so-called “attractive nuisance 
doctrine.” This doctrine started with cases involving unguarded rail- 
road turntables. Some courts have extended this doctrine to other 
artificial contrivances and hidden dangers, but not to natural conditions. 

-. Restatement, Torts, § 339. As between strangers the common law 
imposes no legal obligation upon one seeing another about to be 


aa 
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injured to help or warn him. Restatement, Torts, § 314. This plain- 
tiff was not only a stranger to the defendant but was actually commit- 
ting a tort by his intrusion. Many courts would hold that such intru- 
sion does not create a duty of warning of latent natural dangers on 
the part of the defendant even to trespassing children. See Question 
63, supra. 

On.the other hand, it has been stated that a land occupier who 
maintains controllable forces or any artificial condition highly dan- 
gerous (involving risk of death or serious bodily harm) to a known 
trespasser, such as an unguarded electric wire, is liable if the tres- 
passer is injured through the failure to give him warning. See 
Restatement, Torts, §§ 337, 338. This duty arises when the pos- 
sessor knows, or from known circumstances should know, of their 
presence in dangerous proximity to the peril. It is only a slight 
extension to apply the same rule to a natural condition, especially 
when the land owner is present and can easily give a warning 
which will prevent serious injury. The Restatement takes no posi- 
tion upon the point. See section 337, Caveat. 


SECTION 13.—LIABILITY FOR ANIMALS 


Q.65. D’s tame bear escaped from D’s land without his negli- 
gence. While on the road it frightened a horse, also a small girl, 
toward neither of whom it made any movement. Entering a neigh- 


‘bor’s yard, it ate a quantity of honey standing there. For what, 


if anything, is D liable? 


A. D is liable for the value of the honey consumed by the-bear. 
The possessor of a wild animal is subject to an instrer’s liability 
for harm done by it to persons, other than trespassers, to their per- 
son or property, such as results from a dangerous propensity char- 
acteristic of wild animals of its class. This liability is imposed re- 
gardless of the utmost care to confine the animal and regardless 
of the keeper’s knowledge of any vicious propensities in the indi- 
vidual animal. But see Panorama Resort v. Nichols (Va.) 182 S. 
E. 235; 25 Ill.Law Rev. 962. If the animal is the type known as 
a vicious domestic animal, the insurer’s liability is imposed only 
where there is knowledge of particular dangerous propensities in 
the individual case. When an undomesticated wild animal, which 
is indigenous to the locality in which it is kept, escapes and returns 
to its natural state as a wild aninial, the former possessor loses his 
property in it and is no longer responsible for its acts. In this 
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case, however, there is no indication that bears were indigenous to 
the locality in which D’s bear was kept, or that it had returned to 
its natural state. Bears have a dangerous propensity to help them- 
selves to food wherever found. D is liable for the destruction of 
the honey by the bear. 

With regard to fright sustained by the horse and child a more 
difficult question is presented. It has been held that an animal 
keeper is not responsible for injury sustained when a horse be- 
came frightened at the sight of a wild animal, when that animal 
was safely controlled by his keeper. Scribner v. Kelley, 38 Barb. 
(N.Y.) 14; Bostock-Ferari Amusement Company v. Brocksmith, 
73 N.E. 281, 34 Ind.App. 566, 107 Am.St.Rep. 260. In the case 
under discussion the animal is not under control by his keeper. 
It may well be that, if the fright of the horse caused, property 
damage, A would have been liable. Likewise if the child had suf- 
fered physical consequences from her fright it may well be that 
she could have recovered for them in states where recovery may be 
had for physical injuries sustained through nervous shock. But 
in this case, as the unpleasant emotion is the only injury stated to 
have occurred, there can be no recovery. See Restatement, Torts, 
T.D. No. 12, §§ 507 and 508; 13 Neb.Law B. 422, 426. 


Vaughan vy. Miller Bros. ‘101” Ranch Wild West Show, 153 S.B. 289, 109 W. 
Va. 170, 69 A.L.R. 497, 500, note, Doctrine of absolute liability for injury 
inflicted. by wild animal. 


Q. 66. Defendant, a bee keeper, kept his bee hives on his land 
near a public street., Plaintiff drove up to the premises adjoining 
those of defendant on a business errand, and tied his horses there. 
The bees, during plaintiff’s absence, attacked the horses, and stung 
one of them to death. It appeared that bees frequently attack 
sweating horses, and that the defendant knew that his bees had 
previously stung horses. Is defendant liable? 


A. The defendant is liable. It could be argued that bees are the 
type of “animal” that an owner keeps at his peril, as a lion, or bear, 
or a bull known by the owner to be of a dangerous disposition. 
The courts have not extended this insurer’s liability to bee keepers, 
however, showing a disposition not to extend the rule of insurer’s 
liability for animal keepers, and being unembarrassed by early de- 
cisions on the subject of bees. But there is liability for failure to 
exercise care. The defendant, as a keeper of bees, ought to know 
of their disposition to attack sweating horses; he did know that his 
bees had stung horses, yet he left his hives close to a public street, 
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where those rightfully using the highway were exposed to this 
danger. He should be held liable because of his negligent conduct. 
Restatement, Torts, T.D.No. 12, § 518. 
See Ammons yv. Kellogg, 102 So. 562, 187 Miss. 551, 39 A.L.R. 351, 352, note 
on bees. 


Parsons vy. Manser, 93 N.W. 86, 119 Iowa, 88, 62 L.R.A. 182, 97 Am.St.Rep. 
283. 


Q.67. The defendant’s dog had been in the habit of following 
and barking at automobiles, and this fact was known to defendant. 
The plaintiff was riding with her husband in a Ford car, when 
suddenly the defendant’s dog jumped in front of them. By run- 
ning over the dog, the car was thrown against an embankment, and 
the plaintiff. injured. Plaintiff sues defendant to recover for the 
injuries. What judgment? 


= 


A. Judgment should be given for the defendant. It is clear that 

a dog is an animal for which the owner is not liable as an insurer - 
for the damage the beast does, unless the owner has knowledge of 
the dog’s dangerous propensities. This is, of course, apart from 
liability which may be imposed by statute. There is nothing in. 
the facts recited to show that this dog had a propensity for over- 
turning automobiles. Still less would the fact that the owner 
knew the dog barked at cars charge him with notice of such an un- 
usual trait. 

Restatement, Torts, T.D.No. 12, § 509. 

See Melicker v. Sedlacek, 179 N.W. 197, 189 Iowa, 946, 11 A.L.R. 259, 270, 


note on dogs. 
See note, 13 Neb.Law Bull. 422;-15 Boston U.Law Rev. 762. 


f 


Q. 68. A owned a flock of chickens. B, his neighbor, lived across 
the road from A, and had a freshly planted garden. A’s chickens, 
though the yard was inclosed by a fence, got out, and went into 
B’s garden, doing considerable damage before they could be re- 
moved. Can B recover from A for the damage? 


A. B can recover. At common law an owner of animals was li- 
able for trespasses committed by his animals, even though he had 
used due care to keep them restrained. This rule was, however, 
declared inapplicable in some of the Western states in this coun- 
try, because it was not appropriate to local conditions; it being 
the common custom for animal owners to use unfenced lands gen- 
erally for stock grazing. See, applying this rule to chickens, Kim- 
ple v. Schafer, 143 N.W. 505, 161 Iowa, 659, 48 L.R.A.(N.S.) 179, 
Ann.Cas.1916A, 244. Statutes as to fences, straying animals, etc., 
have greatly modified common-law rights and liabilities in many 
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states. See Adams Bros. v. Clark, 224 $.W. 1046, 189 Ky. 279, 14 
A.L.R. 738, 745, note; Restatement, Torts, T.D. No. 12, § 504. 


For law as to cats, see 33 A.L.R. 796. 


SECTION 14.—STRICT LIABILITY—RULE OF RYLANDS 
v. FLETCHER 


Q. 69. D was conducting blasting operations while digging a res- 
ervoir for a private water company. Warnings were placed along 
neighboring roads and sufficient portions were blocked off to avoid 
injury. B and C were riding in an automobile on one of the near- 
by highways. C, who was driving, negligently rode into the blast- 
ing area and ran into a small pile of dynamite prepared for use. 
This caused an explosion which seriously injured B and C, and 
threw rocks on the adjoining land of P, damaging the crops there- 
upon. May B, C or P recover from D? 


A. B and P may recover, but C may not. Blasting activities are 
of such an ultrahazardous nature that even those conducting them 
_lawfully are subjected to absolute liability for damage caused 
thereby. This is so even though the greatest degree of care is ex- 
ercised so that there is no question as to negligence. The ra- 
tionale is that blasting is a social necessity and should not be 
banned, but on the other hand the people who profit directly should 
be made to pay for resulting damage. It extends both to personal 
and property damage and the ordinary rules of contributory negli- 
gence are no defense. The one case where the plaintiff’s fault will 
bar recovery is in the type attributed to C in this case, i. e., where 
he himself intentionally or negligently causes the. ultrahazardous 
activity to miscarry. Merely negligently placing himself in the 
path of the activity is insufficient. The facts do not warrant an 
imputation of C’s negligence to B and therefore the latter is enti- 
tled to damages. P, of course, is entirely without fault and must 
be compensated for his crops by D although the explosion was occa- 
sioned by the negligent act of C. See Restatement, Torts T.D. No. 
12988 519-524) Hay v. Cohoes' Go.) 25N.Y. 159, 51 Am’ Dec: 279; 
Robb v. Carnegie Bros. & Co., 22 A. 649, 145 Pa. 324, 14 L.R.A. 
329, 27 Am.St.Rep. 694; Exner v. Sherman Power Construction 
Co., 54: F.(2d) 510, 80 A.L.R. 686 (C.C.A.2d); 23° Cal.Law Rev. 
427, 432; 52 L.Q.Rev. 151; 30 Mich.Law Rev. 1001; 19 Minn.Law 
Rev. 322, 346; 23 Ky.Law J. 672. 

The doctrine of absolute liability has been extended to a case 
where an aeroplane made a forced landing and injured the plain- 
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tiff’s land. Rochester Gas & Electric Corporation v. Dunlop, 266 
N.Y.S. 469, 148 Misc. 849; 33 Columb.Law Rev. 1459; 47 Harv. 
Law Rev. 345; 82 U. of Pa.Law Rev. 278. 

There is a conflict of authority as to whether strict liability for 
explosion damage extends to the mere storage of explosives in a 
proper location, as contrasted with active use in blasting opera- 
tions. Kleebauer v. Western Fuse & Explosives Co., 71 P. 617, 138 
Cal. 497, 60 L.R.A. 377, 94 Am.St.Rep. 62. See note, absolute lia- 
bility for damage from explosion of stored explosives, 80 A.L.R. 692. 


Q.70. The A Powder Company maintained a powder mill for 
the manufacture of gunpowder upon its premises. The A Com- 
pany also maintained on its premises a large artificial reservoir 
for the storage of: water used in connection with its business. P 
owned land, on which he resided, adjacent to the A Company’s 
land. W, as a practical joke, opened the flood gates of the reser- 
voir, causing the water to flood P’s land and destroy P’s crops. 
The powder mill was struck by lightning and exploded, and P’s 
house was damaged by the concussion. To what, extent, if at all, 
may P recover his damages from A? 


A. P probably has no claim against A for any of the damage. 
In the first place, there is given no fact which shows a lack of care 
on A’s part in maintaining either the reservoir or the mill. Neg- 
ligence is not presumed. So, if there is to be recovery, it must be 
on some other ground. As to the powder mill, we do not know 
in what kind of neighborhood it was maintained. If the region was 
so populous that this mill created that degree of danger to the com- 
munity that makes it a nuisance, then A would be liable for the 
damage done by. the explosion of the mill, even though the imme- 
diate cause of the explosion was a stroke of lightning or act of a 
third party. See Kleebauer v. Western Fuse & Explosives Co., 71 
P. 617, 138 Cal. 497, 60 L.R.A. 377; 94 Am.St.Rep. 62; Id. (Cal. 
Sup.) 69 P. 246, 60 L.R.A. 377. But there is no evidence of this. 
The reservoir is probably in no sense a nuisance, and it will be 
assumed that the powder mill is not. The term “nuisance” in this 
case is often used interchangeably with absolute liability. See Ex- 
ner v. Sherman Power Construction Co., 54 F.(2d) 510, 80 A.L.R. 
686 (C.C.A.2d); 45 Harv.Law Rev. 594; 80 U. of Pa.Law Rev. 
924; 23 Cal.Law Rev. 427, 432. 

But in the leading case of Rylands v. Fletcher, 3 H.L. 330, where 
an occupier of land was held liable for the damage occasioned by 
the escape of water from a reservoir on his land, though without 
fault on his part, it was said that “the person who for his own pur- 


§ 15 TORTS 1185 


poses brings on his lands, and collects and keeps there, anything 
likely to do mischief if it escapes, must keep it in at his peril. 
* * ¥*” This case is law in England, and has been followed by 
some, though rejected by other, courts in this country. See 14, 
Boston U.Law Rev. 865; 20 Cal.Law Rev. 665. But the rule, even 
in England, is not applicable when the escape of the dangerous sub- 
stance is caused by a vis major (Nichols v. Marshland, L.R. 2 Ex. 
Div. 1), or the act of an independent third party (Box v. Jubb, 4 
Ex.Div. 76). There being no negligence shown, and no nuisance, 
and the Fletcher v. Rylands rule not being applicable, it would 
seem that there is no basis upon which the plaintiff can recover. 
Sutliff v. Sweetwater Water Co., 186 P. 766, 182 Cal. 34; 8 Cal. 
Law Rev. 192, 29 Harv.Law Rev. 801; Eikland v. Casey (C.C.A.) 
290 F. 880; Henderson v. Sullivan, 159 F. 46, 86 C.C.A. 236, 16 L. 
‘R.A.(N.5S.) 691, 14 Ann.Cas. 590 (Storage of Explosives as a Nui- 
sance). ) 

The Rylands v. Fletcher doctrine has been extended by some 
cases. A recent instance is Attorney-General v. Corke, [1933] 1 
Ch. 89> 32 Col.Law Rev. 547, where an injunction was granted for- 
bidding a landowner to license traveling caravans to use his place, 
since they were committing acts of annoyance in the neighborhood. 
This despite the fact that the defendant took all reasonable precau- 
tions. 


Bratton v. Rudnick, 186 N.E. 669, 283 Mass. 556. 

52 Law Q.Rev. 151; 3 Camb.Law J. 376, 391; 6 Id. 121. 

See 12 N.Y.U.Law Q.Rev. 326; 5 So.Cal.Law Rev. 263; 17 Cal.Law Rev. 
188; 19 Cal.Law Rev. 94. ; 


SECTION 15.—FRAUD AND DECEIT 


Q. 71. D applied to P for the sale of goods on credit. Communi- 
cation was by mail. P looked D up in Bradstreet, and found D 
listed with assets of $125,000 to $200,000. This listing had been 
made upon information furnished by D. The information was true 
when made, some time before the transaction between P and D. 
A short time before this sale, Bradstreet had asked D for further 
information, and D had replied: “Stock the same as last report.” 
While goods on hand, bills receivable, etc., were worth about this 
amount, D had just placed a heavy mortgage on all his property. 
P sold, the goods, relying on Bradstreet’s rating. D went bank- 
rupt. Has P a tort claim against D? 


A. P has a tort claim against D for deceit. D has made a false 
statement. He has said he had assets of a large amount, while 
BaAuL.PrRos.LAw (2p Ep.)—75 
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they were subject to a heavy mortgage. The total impression he 
has created is a false one. “To tell half the truth is to conceal the 
other half.” See Busterud v. Farrington, 31 N.W. 360, 36 Minn. | 
320; Foster v. Charles, 7 Bing. 105; Restatement, Torts, T.D. No. 
13, § 605. The representation, however, was not made direct to 
the plaintiff, but to the credit agency. It is a requirement in de- 
ceit that representations be made to the party injured. But here 
defendant must have known that the securing of the information 
by the credit agency was for the purpose of supplying it to persons 
who were interested in extending credit to him. He is not in a 
position to insist that he did not intend that the persons receiving 
it and relying on it were strangers. See Tindle v. Birkett, 64 N.E. 
210,\171 N.Y. 520, 89 Am.St-Rep. 822. Cf; Warfield -v.: Clark; 91 
N.W. 833, 118 Iowa, 69; Davis v. Louisville Trust Co., 181 F. 10, 
104 C.C.A. 24, 30 L.R.A.(N.S.) 1011. Restatement, Torts, T.D. No. 
13, § 609. é 

No right of action, however, arises in favor of one who relies 
without invitation. upon a representation addressed to another 
class. Cheney v. Dickinson, 172 F. 109, 96 C.C.A. 314, 28 L.R.A. 
(N.S.) 359; Peek v. Gurney, L.R. 6 H.L. 377; 35 Harv.Law Rev. 
656. 


Q.72. Richard Harper, eminent banker and business man, had 
bought a farm, Blackacre, through his agent, who had assured him 
it was a good investment. Needing money, he decided to sell it. 
He had never seen Blackacre. ._He went to P, an inexperienced 
young man, who had inherited a small fortune, and said, among 
other things: “Blackacre would be a fine investment and make you 
some money. There is not an acre on it that is not splendid corn 
land.” P, without further investigation, relying on Harper’s rec- 
ommendation, bought Blackacre for $15,000. It was not good corn 
land, and was worth only $10,000. Can P recover from Harper? 


A. P should be allowed to recover. Harper misrepresented the 
farm to P. He had never seen it, and from the facts knew noth- 
ing of it, except that he had been advised it was a good investment. 
Yet he stated specifically that it was good corn land. While in 
many states in this country and in England it is required that de- 
fendant, to be liable, must have made a conscious misrepresenta- 
tion (Derry v. Peek, 14 App.Cas. 337, is a leading case), yet this 
defendant has done this in making an assertion of his own knowl- 
edge when he knows that he knows nothing about it. See Chatham- 
Furnace Co. v. Moffat, 18 N.E. 168, 147 Mass. 403, 9 Am.St.Rep. 
727; Cabot v. Christie, 42 Vt. 121, 1 Am.Rep. 313. Restatement, 
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Torts, T.D. No. 13, § 602. The statement of the fitness of the 
land for corn land seems clearly a statement of objective fact, not 
mere opinion. 

any cases speak of a buyer’s duty to investigate. It is to be 
noted here, however, that the defendant is an experienced author- 
ity on investments; the plaintiff without experience. The defend- 
ant, having induced action by P, should not be allowed to say that 
his victim should not have been credulous. See Mattauch v. Walsh 
Bros. & Miller, 113 N.W. 818, 136 Iowa, 225; Restatement, Torts, 
T.D. No. 13, § 618. 


Q. 73. P sold and delivered an automobile to D for $1,000 on 
credit. P acted in reliance upon D’s statement that he was ex- 
pecting that X would shortly pay him D the sum of $1,000, ow- 
ing to D from X, and that he would use such money when re- 
ceived to pay P for the automobile. In fact, X owed no money to 
D as D well knew. Has P an action against D in tort? 


A. P, it seems, should recover. Aside from his obvious remedy 
in contract for the price of the car, he should also be given an al- 
ternative recovery for deceit in this particular case. _ The difficulty 
is to find a false representation of present or past fact, for it is 
clear that a mere failure to keep a promise to do something in the 
future is no basis for an action in deceit. But where a company 
got money, saying it intended to use money for one purpose, when 
jt intended in fact to use it for another, it was held liable in deceit 
for such misrepresentation of intention; the court saying that “the 
state of a man’s mind is as much a fact as the state of his diges- 
tion.” Edgington v. Fitzmaurice, 29 Ch.Div. 459. But compare 
Gallager v. Brunel, 6 Cow.(N.Y.) 346, 347. The substance of D’s 
statement to P was that D had a claim against a solvent debtor, 
X; that X intended to pay D shortly, and that D intended to use 
this money to pay P. The existence of the claim, as also D’s inten- 
tion as to use of the money, are material facts. D knew the falsity 
of the statements. P relied on them, and let D have a car on credit. 
He ought to be able to recover in deceit. Seaboard Terminal & 
Refrigeration Co. v. Droste (C.C.A.2) 80 F.(2d) 95. The great 
weight of authority clearly is that one who cheats another or ob- 
tains his property by making a promise without any intention ot 
performing it is liable in deceit for actual fraud. This is very dif- 
ferent from the situation where the promisor changes his mind 
afterward. But see Restatement, Torts, T.D. No. 13, § 606, and ex- 
planatory notes to this section. 

Burgdorfer y. Thielemann (Or.) 55 P.(2d) 1122, 104 A.L.R. 1407, 1420, note. 
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SECTION 16—MALICIOUS PROSECUTION 


Q.74. D subscribed and swore to a written complaint before a 
magistrate, charging P with burglary. The magistrate thereupon 
issued a warrant, upon which P was arrested by the sheriff and 
detained in the county jail in default of bail, until he was brought 
to trial on the criminal charge. When the case came for trial, the 
prosecution was dropped, because D refused to participate fur- 
ther in the proceedings. Has P a claim in tort against D? 


A. P has no claim on the facts shown. Malicious prosecution 
must be distinguished from false imprisonment. Davis v. Pacific 
Telephone & Telegraph Co., 57 P. 764, 59 P. 698, 127 Cal. 312, 
321. There was no false imprisonment, because the proceedings 
were under legal process. To maintain an action for malicious 
prosecution, P must show: (1) Institution of the prosecution by 
D; (2) termination in P’s favor; (3) want of probable cause for 
the prosecution; (4) malice (improper motive); (5) damages. 
P here shows the first. The dropping of the case through failure 
to prosecute, without solicitation or compromise on P’s part, is, 
by the better view, sufficient favorable termination. Brown v. 
Randall, 36 Conn. 56, 4 Am.Rep. 35. Where termination of the 
prosecution has been brought about by compromise and settlement, 


‘no action for malicious prosecution can be maintained. Paskle v. 


Williams, 6 P.(2d) 505, 214 Cal. 482. But there is no showing of 
facts meeting requirements (3) and (4), and without them P can- 
not recover. To sustain the action there must be sufficient proof 
that the defendant acted without probable cause and was actuated 
by malice. Dent v. De Arman, 100 So. 122, 211 Ala. 189; Daniels 
v. Telfer, 34 N.S.W.St.R. 99 (1933) 48 Harv.Law Rev. 855. 


Q. 75. In a suit for malicious prosecution, it was proved that the 
plaintiff had been discharged in the criminal action, that the facts 
which defendant knew at the time of instigating the prosecution 


‘furnished reasonable ground for defendant’s belief in the plaintiff’s 


guilt of the crime charged, but that the defendant’s main purpose 
in urging prosecution was to satisfy a grudge against the plain- 
tiff. Can plaintiff recover on these facts? 


A. Plaintiff cannot recover. He has laid the foundation of his 
action by showing the previous prosecution instituted by defend- 
ant and its termination in his (accused’s) favor. He also shows the 
bad motive of the defendant. But he must establish the lack of 
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probable cause for the original prosecution, and this he has not 
done. In truth, the facts show that there was in fact probable cause 
for the prosecution. In such a case, no action will lie. If circum- 
stances showing probable cause exist, there can be no recovery, 
no matter how black the defendant’s motives may have been if 
he had an honest belief of the other’s guilt. 65 A.L.R. 225, note, 
Actual belief on part of prosecutor as element of probable cause. 

While a jury may be permitted to infer bad motive from lack 
of probable cause, they are not permitted to infer lack of prob- 
able cause because bad motive is shown. 


Franzen vy. Shenk, 221 P. 932, 192 Cal. 572, noted in 12 Cal.Law Rev. 310. 
Barton v. Woodward, 182 P. 916, 32 Idaho, 375, 5 A.L.R. 1090. 


In order to make out a prima facie case of malicious prosecution, 
the plaintiff is required to allege and prove: (a) That a judicial pro- 
ceeding was commenced and prosecuted against him; (b) that the 
defendant was responsible for instigating, prosecuting, or continuing 
such proceeding; (c) that there was a want of probable cause for 
defendant’s act or acts; (d) that he was actuated by malice; (e) that 
the proceeding terminated favorably to plaintiff; and (f) that plain- 
tiff suffered damage, with the amount thereof. * * * Stephens 
v. Conley, 48 Mont. 352, 138 P. 189, 193, Ann.Cas.1915D, 958. 


Q. 76. D brought nine successive civil suits against P, regarding 
the same subject-matter, all of which suits were decided in P’s fa- 
vor. D did not at any time cause the arrest of P, nor the seizure 
of P’s goods. Has P a cause of action against D? 


A. No; for aught that appears, the suits may have been reason- 
ably founded, and P have been actuated by proper motives. Even 
had there been no probable cause for suit, and had P been suing 
from ulterior motives, there is much authority holding that no ac- 
tion will lie for such a prosecution of a civil action, where there 
has been no arrest of person or seizure of goods. Wetmore v. 
Mellinger, 18 N.W. 870, 64 Iowa, 741, 52 Am.Rep. 465; Luby v. 
Bennett, 87 N.W. 804, 111 Wis. 613, 56 L.R.A. 261, 87 Am.St.Rep. 
897. The argument is that the courts are open to all persons to 
assert claims, that to give an action against a person who has 
asserted an ill-founded claim would require giving it against one 
who has set up an equally ill-founded defense, and litigation would 
never end. | 

Other authority, and a growing body of it in this country, 
takes the position that costs are no recompense to the defendant 
who won the first suit, and that, if he has been sued malicious- 
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ly and without probable cause in a civil proceeding, a wrong has 
been done him, for which he should have a remedy. Shedd v. Pat- 
terson, 134 N.E. 705, 302 Il. 355, 26 A.L.R. 1004. 

The proceeding must, however, be a judicial rather than an 
administrative one. Al Raschid v. News Syndicate Co., Inc., 191 
N.E. 713, 265 N.Y. 1 (wrongful deportation) ; Cosulich v. Stempel, 
253 P. 344, 81 Cal.App. 278; 15 Cal.Law Rev. 518. See National 
Surety Co. v. Page (C.C.A.) 58 F.(2d) 145. 


SECTION 17.—_SLANDER AND LIBEL 


Q.77. D went into P’s store to purchase a pair of shoes. On 
learning that P wanted an exorbitant price for the shoes, D angrily 
said to him: “You are a highway robber.” A, another customer, 
was the only other person present during the transaction. A heard 
the entire discussion between P and D. A wrote a letter to his 
(A’s) wife, in the course of which he stated: “D says that P is a 
highway robber.” May P recover against A or D? 


A. P has no cause of action. D charged P with a felony. That 
type of charge, even if oral, is actionable without proof of special 
damage. And there was publication, because the charge was made 
in the presence of a third party. But the liability for defamation 
depends upon some defamatory meaning which the words con- 
vey to the reader or hearer. Schaefer v. Shoenborn, 111 N.W 
843, 101 Minn. 67; Wilson v. Walt, 25 P.(2d) 343, 138 Kan. 205, 
34 Col.Law Rev. 185; 82 U. of Pa.Law Rev. 297. If the persons in 
whose presence they are spoken do not understand them in a de- 
famatory sense, there is no liability. 21 Corn.Law Q. 665, Obvi- 
ous optical illusion; 49 Harv.Law Rev. 840; Restatement, Torts, 
T.D. No. 12, § 1005.° So here, as A had heard all the conversa- 
tion, he no doubt understood D’s words as merely angry pro- 
test at the price P was asking for his shoes. And mere abuse, not 
charging crime or loathsome disease, or disparaging a man in his 
occupation, is not actionable, if spoken, in the absence of specific 
damage. 

When A wrote that “D says P is a thief,” he got no immunity, 
because he repeated another’s statement. Tale bearers are as bad 
as tale makers, and a defamer gets no immunity because he repeats 
another’s story. Brewer v. Chase, 80 N.W. 575, 121 Mich. 526, 46 
L.R.A. 397, 80 Am.St.Rep. 527. A communication by a man 
to his own wife has been said not to be a publication, and so not 
a source of liability. Springer v. Swift, 239 N.W. 171, 59 S.D. 208, 
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78 A.L.R. 1171, 1182, note. It'would seem that this stretched the 
fiction of identity of the spouses further than necessary, and the 
same result might be reached by saying the communication in such 
cases was privileged. Restatement, Torts, T.D. No. 13, § 1034. 


Q.78. The defendant, D, published an account in his newspaper 
charging that Ralph Lomax had misappropriated public funds and 
that he was an embezzler. The address and occupation of Ralph 
Lomax were given. It appeared that Randolph Lomax was the 
person who had in fact been guilty of the offense, and that Ralph’s 
name was used by mistake, but in good faith and without negli- 
gence on D’s part. Ralph Lomax sues D for libel. Can he recover? 


A. Ralph can recover. The charge is clearly defamatory, and 
there is no doubt that he is the person described in the article, even 
théugh D meant to describe the person who had committed the 
crime. While it is still said that “malice” is an ingredient of an 
action for libel, it is well settled that, where the matter is not one 
concerning privileged communications, malice is “implied,” which 
means that it is pure fiction. The defendant did publish the story: 
it was defamatory; the plaintiff was defamed. No more is nec- 
essary. See Laudati v. Stea, 117 A. 422, 44 R.I. 303, 26 A.L.R. 450; 
Taylor v. Hearst, 40 P. 392, 107 Cal. 262; Hulbert v. New Non- 
pareil Co., 82 N.W. 928, 111 Iowa, 490; Washington Post Co. v. 
Kennedy, 3 F.(2d) 207, 55 App.D.C. 162; 10 Cornell Law Q. 527; 
38 Harv.Law Rev. 1100; 17 Cal.Law Rev. 684; 3 Wis.Law Rev. 
419; 25 Ill.Law Rev. 98; Restatement, Torts, T.D. No. 12, § 1022. 
A recent case has held that a newspaper would not be required to 
exercise as high a degree of care in reproducing dispatches from 
outside news agencies as it would be with original items. Layne 
v. Tribune Co., 146 So. 234, 108 Fla. 177, 86 A.L.R. 466; 33 Col. 
Law Rev. 373; 46 Harv.Law Rev. 1032; 81 U. of Pa.Law Rev. 
779. But see Restatement; Torts, T.D. No. 12, § Ses: 32 Mich. 
Law Rev. 566. 


Q. 79. John Smith was a speaker at a public meeting. The re- 
port of his speech, as published in the X newspaper, contained a 
libel on the plaintiff. Smith explained the matter to a reporter as 
follows: “It was a mistake. That part belonged to another ad- 
dress, and I did not deliver it last night. It must have got mixed 
with the manuscript of last night’s address, when I handed the 
copy of it to the reporter. The two were close together on my desk 
during their preparation. I am not sure whether I should ever 
have delivered that part in its present form.” Assuming Smith’s 
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statement is true, can there be a recovery against him or the news- 
paper? 


A. 'The plaintiff can recover against either Smith or the news- 
paper. Smith handed a defamatory statement to the reporter. By 
turning it over to him, he of course authorized its publication. He 
mistook the defamatory statement for an innocent one, but never- 
theless did authorize publication of the very statement printed. 
His situation is not different from other defendants who have been 
held for libel even though it was due to a mistake. See, for ex- 
ample, Taylor v.: Hearst, 40 P. 392, 107 Cal. 262; Hulbert v. New 
Nonpareil Co., 82 N.W. 928, 111 Iowa, 490; Restatement, Torts, T. 
D. No. 12, § 1020. 

The newspaper has published.a libel. The occasion of the meet- 
ing is not stated. It might be that the meeting was such that a 
teport of the proceedings would be a privileged report, as, for in- 
stance, a meeting of the state Legislature. But, even so, the priv- 
ilege is limited to “fair” reports. This means an accurate report 
of what occurred, and this newspaper has published in its account 
something which was never said at the meeting at all. There is 
no privilege then, and the publisher is liable. See Corrigan v. 


‘ Bobbs-Merrill Co., 126 N.E. 260, 228 N.Y. 58, 10 A.L.R. 672; 


Newby v. Times-Mirror Co., 160 P. 233, 173 Cal. 387, Ann.Cas. 
1917E, 186; Restatement, Torts, T.D. No. 13, § 1056. 


Q.80. A told B that C was a thief. B repeated the story to D 
and others. C sued A for slander, and evidence was admitted, over 
objection, of the reiteration of the statement by B to D and the 
others, A excepted. Should the exception be sustained? 


A. The exception should not be sustained. A charge of crime 
is actionable slander. No occasion of privilege is shown. So A 
is clearly liable for the publication to B. But it has frequently 
been held that the original utterer of a defamation is not liable 
for its unauthorized repetition. This rule is based in part upon 
the fiction that such repetition is not a probable consequence of 
the first publication. Such a fiction hardly accords with the uni- 
versal human characteristic of repeating an interesting story. In 
part it is rested upon the point that the third person’s repetition is 
an independent tort, which cuts off the original defamer’s re- 
sponsibility. That it is also a tort by the person repeating seems 
no reason for removing liability from the original utterer, since it 
seems clearly a natural result of his act. For these reasons the 


better view recognizes that it is not a sufficient defense to say that 
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repetition was unauthorized, unless it can also be shown that the 
circumstances at the time of the original publication did not lead 
to a likelihood that the defamatory statement would be repeated 
anyhow. See Restatement, Torts, T.D. No. 12, 88 1018, 1020. 

See Prime vy. Eastwood, 45 Iowa, 640. 

Sawyer v. Gilmers, Inc., 126 §.E. 183, 189 N.C. 7. 

Maytag v. Cummins, 260 F. 74, 171 C.C.A. 110, 16 A.V.R. 712. 


(liability of one responsible for original libel or slander for its repetition 
by third persons). 


Q. 81. In a petition for a pardon for a convicted client, the de- 
fendant, a lawyer, alleged that the prosecution was instigated by | 
P in conspiracy with others to ruin his client’s reputation, and that 
P was a person of immoral character and unworthy of credence. 
These allegations were made on the strength of tHe client’s state- 
ments to counsel, who made no further investigation, and were in 
fact false. P brings suit against defendant for libel. Can he re- 
cover? 


, A. P cannot recover. Clearly the statements are defamatory. 
Had they been made in the course of the trial, there would have 
been no liability. Statements made by parties, witnesses, counsel 
and the judge in the course of judicial proceedings are not only 
privileged, but are what is called “absolutely privileged.” The im- 
munity is not lost by bad motive, unlike qualified privilege. In 
England, the rule of exemption is somewhat wider, at least as to 
counsel, than in this country, where it is required that, to be thus 
absolutely privileged, the statements must be pertinent to the case. 
Compare Munster v. Lamb, 11 Q.B.D. 588, and La Porta v. Leon- 
ard, 97 A. 251, 88 N.J.Law, 663, L.R.A.1916E, 779, Ann.Cas. 
1917E, 167. But here the statements are clearly pertinent, and 
there should be an absolute privilege, regardless of counsel’s mo- 
tive, if the application for pardon is to be treated, for this purpose, 
the same as the trial. It would seem that it should be, for it is a 
continuation of the legal process which is to terminate either in 
punishing the prisoner or letting him go free. And it has been so 
held. Connellee v. Blanton (Tex.Civ.App.) 163 S.W. 404; Car- 
penter v. Ashley, 83 P. 444, 148 Cal. 422, 7 Ann.Cas. 601. Restate- 
ment, Torts, T.D. No. 13, §§ 1027-1031. Cf. Nagle v. Nagle, 175 A. 
| 487, 316 Pa. 507; 48 Harv.Law Rey. 1027; Independent Life Ins. Co. 
v. Rodgers, 55 S.W.(2d) 767, 165 Tenn. 447; 33 Columb.Law 


Rev. 760. 


Q. 82. The defendant newspaper published an account of pro- 
ceedings before the city council. The report was an accurate re- 
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port, but it contained matter which defamed the plaintiff, who now 
seeks to recover against the newspaper. Will he succeed? 


A. The plaintiff should not recover. It is a well-settled rule 
that reports, published with proper motives, of certain proceedings, 
are privileged, even though they contain matter defamatory of in- 
dividuals. Such are reports of proceedings in courts of justice and 
reports of proceedings in Parliament or Congress. How far be- 
yond this such reports give immunity for liability for defamation 
contained in them is not clearly settled. In England and several 
of our states, among which are New York, Wisconsin, California, 
and Texas, the matter has been regulated by statute. Even with- 
out statute, however, it would seem that the official proceedings of 
a city council dre matters ofsuch public interest that a report there- 
of should be privileged. 


See Restatement, Torts, T.D.No. 13, § 1032. . 

Leininger v. New Orleans Item Pub. Co., 101 So. 411, 156 La. 1044. 

But compare Trebby vy. Transcript Pub. Co., 76 N.W. 961, 74 Minn. 84, 
Am.St.Rep. 330; Bereman vy. Power Pub. Co., 27 P.(2d) 749. 93 Colo. ss 

92 A.L.R. 1024; 34 Columb.Law Rey. 783; 82 U. of Pa.Law Rev. 663. 

Note, 24 Cal. Law Rey. 343, Newspaper report of pleading containing a ae 


Q. 83. A letter charging him with theft was sent to the plaintiff. 
It was written partly by the manager and partly by the bookkeeper 
of the defendant corporation, and before being mailed was shown 
both to the bookkeeper and collector, to see if the statements were 
in conformity with the facts as they understood them. The charg- 
es were honestly and reasonably made, though in fact untrue. Can 
plaintiff recover from defendant? 


A. Plaintiff cannot recover. The letter was defamatory clearly. 
The two questions are: (1) Was there a publication to a person 
other than the recipient? (2) Was the publication privileged? 
Some cases have held under similar facts that there was a publica- 
tion, and that it was not privileged. Pullman v. Hill [1891] 1 Q.B. 
524; Gambrill v. Schooley, 48 A. 730, 93 Md. 48, 52 L.R.A. 87, 86 
Am.St.Rep. 414. Cf., however, Boxsius v. Goblet Fréres [1894] 
1 Q.B. 842, and Edmondson v. Birch, [1907] 1 K.B. 371. Other 
courts have said that when, as here, the persons who saw the com- 
munication were all employed by the “same company, in whose 
business the libelous matter was sent, there was no publication. 
Owen v. J. 5. Ogilvie Pub. Co., 53 N.Y.S. 1033, 32 App.Div. 
465. It would seem, however, that a better view is to admit that 
there has been a publication, but to hold it privileged, since, un- 
der modern business conditions, the communication often can- 
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not be directly between sender and recipient. Such privilege would 
not, of course, sanction unnecessary or unreasonable publicity. 
See Globe Furniture Co. v. Wright, 265 F. 873, 49 App.D.C. 315, 
18 A.L.R. 772; Ostrowe v. Lee, 175 N.E. 505, 256 N.Y. 36; 80 U. 
of Pa.Law Rev. 136; Solow v. General Motors Truck Co., 64 F. 
(2d) 105 (C.C.A.2d); 33 Columb.Law Rev. 1461. 

Green, Relational interests, 31 Dl.Law Rev. 35. 


Notes: 28 Mich.Law Rev. 348; 18 A.L.R. 776, Communication to employee 
or business associate of defendant as publication or privilege. 


Q. 84. M, the mayor of Lukewarm Springs was very active in 
securing national conventions for his city. A, a resident of the 
city, wrote a letter to X Newspaper making the following state- 
ment: “The efforts of our mayor to secure the convention of 
the Federation of American Law Clubs for our beloved city is 
absolute proof of his incompetence. The presence of this or- 
ganization would label our city as a hotbed of anti-American ac- 
tivities since the membership includes at least ten men who have 
read the works of Karl Marx. Furthermore the mayor has shown 
similar tendencies by giving this organization the convention hall 
free of charge.” The newspaper which had only local circulation, 
published this letter. In fact, the mayor had secured the con- 
vention but the city was being paid for use of the convention 
hall. What rights of action have M and the Federation of Ameri- 

can Law Clubs against A? 


A. M may recover from A for a libel. There is a general ‘pale 
allowing criticism of public officials both in their public life, and 
so much of their private life as bears a relationship to their of- 
fice. This privilege allows comments showing the opinion of the 
person making the statement, upon a given set of facts. It is 
immaterial how unsound or far fetched his opinion may be so 
long as it is the honest opinion of the person. But the rule be- 
came strict with respect to the facts. They must be accurate, 
and a misstatement of fact renders the commentator liable. In 
this case A’s ideas as to M’s capability as a mayor could properly 
be aired in the public press. But A overstepped his privilege when 
he made the incorrect statement of fact that the convention hall 
was given rent free. See Restatement, Torts, T.D. No. 13, §§ 
1049, 1050; Sutherland v. Stopes, [1925] A.C. 47; Triggs v. Sun 
Printing & Pub. Ass’n, 71 N.E. 739, 179 N.Y. 144, 66 L.R.A. 612, 
103 Am.St.Rep. 841, 1 Ann.Cas. 326; Eikhoff v. Gilbert, 83 N.W. 
110, 124 Mich. 353, 51 L.R.A. 451. Cf. notes, 17 Cal.Law Rev. 693; 
13 Minn.Law Rev. 21, 34; 11 Minn.Law Rev. 474. 


. 
/ 
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The Federation of American Law Clubs has no right of action 
against A. This organization is of a public character and there- 
fore individuals are extended the privilege of comment with re- 
spect to it. A’s statement showed that he based his opinion of 
the society upon the fact that several members had read Karl Marx. 
Since the contrary is not stated we may assume that this fact is 
true. Thus the privilege has not been exceeded and A is not liable 
even though his opinion may be highly unreasonable. See Restate- 
ment, Torts, T.D. No. 13, § 1051. 


Harper, “Privileged Defamation,” 22 Va.Law Rev. 642 (1936). 
See, generally, Veeder, “History and Theory of the Law of Defamation” 
(1903), 8 Columb.Law Rev. 546, 563; 23 Harv.Law Rev. 4138, 416. 


Q. 85. A said to B in confidence: “I advise you not to trust 
C, or have any dealings with him. I know of an instance in which 
he defrauded a poor woman, and robbed her of all she had.” B 
repeated this to D, who was about to buy a farm from C, but be- 
cause of 'this statement decided not to do so. C sued A for dam- 
ages, based upon B’s repetition of A’s statement to him, claim- 
ing special damages by reason of the loss of the sale. Should he 
recover? 


A. A is probably not liable. A short answer might be that B’s 
apparently unauthorized repetition of A’s statement is no ground 
for liability against A. This view would have considerable au- 
thority to support it, though some courts have been getting away 
from this holding as an absolute rule. See Question 80. The rule 
of nonliability for repetition has been held not applicable, however, 
where the repetition was privileged and the original utterer held 
liable. Bordeaux v. Joles, 25 West.L.R. 894 (Alberta); 27 Harv. 
Law Rev. 389. If the communication from B to D was privileged, 
there would then be a possibility of A’s being held liable. The 
statement, though made orally, is actionable per se, since it charges 
a crime involving serious moral turpitude. If A made it to B in 
answer to a request from B, in contemplation of déalings with C, 
or to preserve some other legitimate interest B had in knowing 
about C, then A’s statement is privileged, if-made in good faith. 
If he was privileged in making it, he is not liable for making the 
statement, nor, it would seem, for its repetition. Whether the 
statement by B to D was privileged i is not entirely clear from the 
facts. Some courts have said that one is not privileged in com- 
municating to another defamatory matter in which the other only 
is concerned, in the absence of a request by the other, or some 
special relation between them that creates stronger moral duty to 
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communicate than exists between persons who, so far as the law 
is concerned, are strangers. See Joannes vy. Bennett, 5 Allen 
(Mass.) 169, 81 Am.Déc. 738. It would seem, however, that the 
better policy would give the privilege, where the communication 
was made in good faith, and where the recipient had a legitimate in- 
terest in the subject-matter. 

Restatement, Torts, T.D.No. 13, §§ 1036, 1088. 


Q. 86. A speech was delivered over the X Broadcasting Station 
and it included defamatory remarks concerning A. He sued the 
radio station for damages. May he recover? . 


A. The first problem is to decide whether the broadcast is a 
slander or a libel. Though the words are spoken, it seems they 
should more properly be considered a libel. The widespread area 
over which the remarks carry makes the statement more popu- 
larly known than is usually the case with a slanderous remark. 
This view might be aided if the speech were read from a written 
manuscript. But a more serious problem is whether the radio 
station should be liable if it exercised due care and could not 
have known the remarks were defamatory before they were made. 
There is little case authority and writers seem to be divided in 
their opinion. See discussion in Restatement, Torts, T.D. No. 
12, p. 128, § 1024, note on Radio broadcasting. In Sorensen v. 
Wood, 243 N.W. 82, 123 Neb. 348, 82 A.L.R. 1098, the radio sta- 
tion was held absolutely liable for a libel. This case is noted in 
32 Columb.Law Rev. 1255; 46 Harv.Law Rev. 133; 81 U. of Pa. 
Law Rev. 228. See Vold, “Defamation by radio,” 19 Minn.Law 
Rev. 611 (1935). 


SECTION 18.—THE RIGHT OF PRIVACY 


Q. 87. A, a member of a socially prominent family was photo- 
graphed in her bathing suit on the beach. This photograph was 
used without A’s consent by the Showy Bathing Suit Co. to ad- 
vertise its products. Beneath the picture was the phrase, “Miss 
A prefers a Showy Suit; don’t you?” A sues for an invasion of 
her right of privacy. The defense is that A has always worn 

-products of the Showy Bathing Suit Co. to the exclusion of all 
others. What result? 


A. A would be entitled to recover under the more modern view. 
Recent cases have been recognizing that a person is entitled to 
protection from public curiosity and allow recovery against un- 
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authorized publication of pictures or articles discussing individual 
affairs. There is an exception in the case of people in whom the 
public has an interest such as public officials, criminals and famous 
persons. This is similar to the privilege of fair comment in the 
libel cases. Furthermore the protection being from unwanted 
publicity, the fact that the picture is accurate or the statement 
true is-no defense. Thus A, not being a person in whom the 
public has an interest and truth not being a defense, is entitled 
to recover. . 

Recent examples allowing recovery are Melvin v. Reid, 297 P. 
91, 112 Cal.App. 285, 20 Cal.Law Rev. 100, 44 Harv.Law Rev. 
1146, where the plaintiff was allowed to recover for the unau- 
thorized release of a movie exposing her “shady past.” In Baze- 
more v. Savannah Hospital, 155 S.E. 194, 171 Ga. 257, 31 Columb. 
Law Rev. 175, 79 U. of Pa.Law Rev. 511, the plaintiffs were grant- 
ed recovery for publication of a photograph of a malformed child 
horn to them. See, also, Lillie v. Warner Bros. Pictures, 34 P. 
(2d) 835, 139 Cal.App. 724, 34 Columb.Law Rev. 1565; Blumenthal 
v. Pictures Classics, Inc., 257 N.Y.S. 800, 235 App.Div. 570; 32 
Columb.Law Rev. 1081; People on Complaint Stern v. Robert P. 
McBride & Co., 288 N.Y.S. 501, 159 Misc. 5. - The leading case 
denying recovery is Roberson v. Rochester Folding-Box Co., 64 
N.E. 442, 171 N.Y. 538, 59 L.R.A. 478, 89 Am.St.Rep. 828; 16 
Harv.Law Rev. 67. 


See, generally, Warren y. Brandeis, The Right to Privacy, 4 Harv.Law Rev. 
193; note 81 U. of Pa.Law Rev. 324; Green, 27 Ill.Law Rey. 237; 12 Bos- 
ton U.Law Rey. 353, 600; 32 Mich.Law Rev. 1172. 


SECTION 19.—INTERFERENCE WITH BUSINESS, CON- 


TRACTS, etc. 


Q. 88. The defendant was using a city fire hydrant with the 
city’s permission, one of the terms of which was that the defend- 
ant should only use it when not needed by the city in any of its 
departments. Fire broke out in the plaintiff’s house, near the hy- 
drant. The city fire department responded to an alarm, but the 
firemen were prevented from connecting the hose to the hydrant 
by the forcible interference of defendant’s servants. As a conse- 
quence of the delay, the plaintiff’s property was destroyed. Is de- 
fendant liable to plaintiff? 


A. The defendant is liable. Plaintiff could not have recovered 
against the city, had the department failed to respond to the alarm. 
In that sense he had no “legal right” to fire protection. That fact, 
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however, is not inconsistent with the existence of a right against 
one who, without justification, intentionally interferes with his 
opportunity to get it. A merchant has no “legal right” to compel 
customers to come to his store. But one who by force or intimi- 
dation prevents the customers from coming to the merchant is 
liable. Garret v. Taylor, Cro.Jac. 567; Tarleton v. M’Gawley, 
Peake, 205. So here defendant, having intentionally prevented 
plaintiff from securing a benefit, should be liable for the loss. 
Kiernan v. Metropolitan Const. Co., 49 N.E. 648, 170 Mass. 378; 
Concordia Fire Ins. Co. v. Simmons Co., 168 N.W. 199, 167 Wis. 
541;/ Hurley v. Missouri, K. & T. Ry. Co. 156 S.W. 57, 170 Mo. 
App: 23: 


See, in general, Louis Kamm, Inc., v. Flink, 175 A. 62, 118°N.J.Law, 582; 24 
Cal.Law Rey. 218, note, Interference with business, 


Q. 89. A, a producer of plays, had a contract with B, an actor, 
to act for him in a certain play for a season of 30 weeks. C, a 
rival producer, knowing of the contract between A and B, induced 
B to repudiate his contract with A and to come and act for him. 
Can A maintain an action against C? 


A. Cis liable to A. The leading case on the subject is the Eng- 
lish decision in Lumley v. Gye, 2 E. & B. 216, followed in Bowen 
v. Hall, 6 Q0.B.D. 333, and South Wales, etc., Federation v. Gla- 
morgan Coal Co., [1905] A.C. 239. The doctrine probably had its 
foundation in the law growing out of the old Statute of Laborers, 
under which it was a crime for one to entice away a servant in 
the employment of another. Applied first to contracts of person- 
al service, it was soon extended to other types of contracts, such 
as a contract to convey land. The extension has been adopted by 
a majority, though not all, of the states in this country, as a few 
require “unlawful means,” such as force, threats or intimidation. 
It may be said, however, in general, that one who knowingly and 
intentionally procures a breach of an existing contract is liable, 
unless he can set up a justification. 


Sorenson v. Chevrolet Motor Co., 214 N.W. 754, 171 Minn. 260, 84 A.LR. 
35, 43n, Liability for procuring breach of contract. 
See 24 Cal.Law Rev. 208, note, Interference with contract. 


Q. 90. Defendants, representatives of a labor union, induced A 
to discharge C from his employ. C was employed by A under a 
contract which had several months to run. Defendants knew of 
the contract. They were actuated by no ill will toward C, but de- 
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sired his discharge, so that the position could be filled by another 
of their own union. Can C recover from defendants? 


A. C can recover. It is generally recognized now that where 
one knowingly induces another to break a contract with a third 
person an actionable tort is committed against that person, un- 
less the procuring of the breach of contract is justified. What ts 
justification is not clearly established. It is recognized, however, 
that absence of personal ill will toward the person injured is not 
sufficient to justify the tort; neither is competition or the promo- 
tion of the economic interests of the actor or those whom he rep- 
resents. 


See R. and W.°Hat Shop v. Sculley, 118 A. 55, 98 Conn. 1, 29 A.L.R. 551. 

Beekman v. Marsters, 80 N.E. 817, 195 Mass. 205, 11 L.R.A.(N.S.) 201, 122 
Am.St.Rep. 232, 11 Ann.Cas. 332. 

George Jonas Glass Co. y. Glass Bottle Blowers’ Ass’n, 79 A. 262, TN... 
Eq. 219, 41 L.R.A.(N.S.) 445. 

See Louis Kamm, Inc., y. Flink, 175 A. 62, 113 N.J.Law, 582. 

Cf. Bartlett v. Federal Outfitting Co., 24 P.(2d) 877, 133 Cal.App. 747; 34 
Columb.Law Rey. 184. 

84 A.L.R. 48, note, Liability for procuring breach of contract; note, 24 Cal. 
Law Rey. 208, Interference with contract; 16 Boston U.Law Rey. 432; 
33 Mich.Law Rev. 943. 


Q. 91. Plaintiff was the manager of a theatrical troupe, and em- 
ployed several chorus girls on a percentage scale of wages, with a 
minimum of $8 a week. Certain actor’s unions had formed a com- 
mittee to set minimum wage rates, and defendants, as members 
of this committee, had concluded that $15 a week was the smallest 
wage for which the service could ‘be performed, and still permit the 
actors to live decently. Having been informed that at least one of 
the chorus girls employed by plaintiff was living in immoral re- 
lations with a male member of the troupe to augment her meager 
wages, the defendants, with the avowed intention of driving the 

laintiff out of business, induced theater owners to break their 
contracts with the plaintiff. These contracts provided for exhibi- 
tions by plaintiff's troupe in various theaters. The plaintiff sues de- 
fendant to recover for damages sustained by the breaking of these 
contracts. Can he recover? 


A. This set of facts came before the English court in Brimelow 
v. Casson, [1924] 1 Ch. 302, 93 L.J.Rep. 256, and it was held that 
no recovery could be had. The question presented is: What is 
sufficient justification for intentionally procuring a breach of con- 
tract? This has not, as yet, been marked out by the courts. It is 
clear that advancement of the economic interests of the one induc- 
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ing the breach is not sufficient justification. Beekman v. Marsters, 
80 N.E. 817, 195 Mass. 205, 11 L.R.A.(N.S.) 201, 122 Am.St.Rep. 
232, 11 Ann.Cas. 332; Westinghouse Electric Mfg. Co. v. Dia- 
mond State Fibre Co. (D.C.) 268 F. 121. Nor is it sufficient for 
immunity from liability that the defendant has no hostile motive 
toward the plaintiff. Read v. Friendly Society, [1902] 2 K.B. 88. 
A father, who induces his child to break an engagement to marry, 
is not liable, however. And the same immunity has even been ex- 
tended to a stranger, who induced a breach of an agreement to 
marry. Homan v. Hall, 165 N.W. 881, 102 Neb. 70, L.R.A.1918C, 
1195. But see 14 Or.Law Rev. 291. In the question above, it 
may be urged that to induce a breach of the contract was justifiable 
from the standpoint of the public’s interest in good morals, since 
defendant was not paying his employees enough to live in decency. 
Whether they would be any better off if the defendant’s, business 
was broken up, and they deprived of employment altogether, is 
a serious question. 34 Yale Law J. 213, 32 Yale Law J. 171; 38 
Harv.Law Rev. 115; Carpenter, 41 Harv.Law Rev. 756, 763. 


Q.92. Defendants, members of a labor union, threatened to 
strike and picket P’s plant unless the employer would discharge all 
the nonunion men in his employ, and agree to hire only union men 
thereafter, if they were available. Is such conduct legal? 

(a) Suppose defendants threaten labor troubles against the em- 
ployer’s customers, to coerce him indirectly? 


A. It is clear that workmen may combine to bargain collectively 
with employers for better hours, working conditions, etc. They 
may strike, or threaten to strike, for this purpose. If they may 
bargain collectively, there seems strong argument for saying that 
‘they may use the strike, or, threat of it, to secure the kind of or- 
ganization that will make such bargaining effective. This, it may 
be urged, can come only through a so-called “closed shop.” Fraud, 
violence, intimidation, and inducing breach of contract may be laid 
aside as illegal, no matter what the object is that the action is in- 
tended to secure. Strikes for closed shop and closed shop agree- 
ments have met with divergent treatment by courts, and even indi- 
vidual judges of the same court. See Kemp v. Division 241, 99 N. 
E. 389, 255 Ill. 213, Ann.Cas.1913D, 347; Curran v. Galen, 46 N.E. 
297, 152 N.Y. 33, 37 L.R.A. 802, 57 Am.St.Rep. 496; National Pro- 
tective Ass’n of Steam Fitters and Helpers v. Cumming, 63 N.E. 
369, 170 N.Y. 315, 58 L.R.A. 135, 88 Am.St.Rep. 648. Cf. Beck Shoe 
Corporation v. Johnson, 274 N.Y.S. 946, 153 Misc. 363; 48 Harv. 
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Law Rev. 691. On peaceful picketing of the employer’s place of 
business as a weapon of strikers in labor disputes, and injunctions 
against picketing as a form of intimidation, see Cooper, 35 Mich. 
Law Rey. 73. 

(a) A secondary boycott, coercing third persons not to deal with 
the employer by threat to strike, in order to compel him to union- 
ize his plant, is unlawful by most authorities, and will be enjoined. 
Auburn Draying Co. v. Wardell, 124 N.E. 97, 227 N.Y. 1, 6 A.L.R. 
901; Duplex Printing Co. v. Deering, 41 S.Ct. 172, 254 U.S. 443, 65 
L.Ed. 349, 16 A.L.R. 196 (on the boycott as a weapan in industrial ; 
disputes). 

Lisse v. Local Union No. 81, Cooks, Waiters & Waitresses, 41 P.(2d) 314, 2 
Cal.(2d) 312, Note 7 So.Cal.Law Rev. 236. 


Notes: 33 Columb.Law Rey. 456; 35 Columb.Law Rey. 1188; 9 St. Johns 
Law Rev. 171; 5 Brooklyn Law Rev. 216; 18 Cal.Law Rev. 575. 


Q. 93. Defendants, members of a labor union, called a strike to 
force their employer to discharge A, the employer’s foreman. The 
foreman was not objected to begause of any conduct inimical to 
the welfare or comfort of the men, but because they disliked the 
foreman. The employer discharged A. Can he recover from de- 
fendants? 


A. It has been held on similar facts that A could recover. De 
Minico v. Craig, 94 N.E. 317, 207 Mass. 593,42 L.R.A.(N.S.) 1048; 
Bausbach v. Reiff, 91 A. 224, 244 Pa. 559, L.R.A.1915D, 785, Ann. 
Cas.1915C, 421. The defendants have caused an injury through 
pressure on a third party, their common employer. They have not 
done this in furthering any legitimate interest of their own, such 
as better working conditions or hours, but to gratify personal ill 
will. This seems an insufficient justification. The case, however, 
is very close to one where defendants might have exercised their 
undoubted privilege of ceasing work for whatever reason they 
pleased. Had they quit, and, upon inquiry, told the employer why, 
and he induced them to come back by discharging A, could the lat- 
ter complain? A dictum in the above-cited cases expressed the 
opinion that if the reason for which the employees demanded the 
discharge of the foreman was that he was incompetent, it would be 
a proper justification. 


Q. 94. The D Insurance Company had insured X, a manufactur- 
er, against liability to his employees; the policy contained a pro-' 
vision that it might at any time be terminated by the D Company 
upon five days’ notice. P, a day laborer in the employ of X, was 
injured in the course of his employment, and brought action against 
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X to recover compensation for his injuries. The D Company, 
which was defending the suit, notified X that his policy would be 
terminated unless X promptly discharged P. This was done for 
the purpose of forcing P to agree to a settlement in the suit. X 
thereupon discharged P. Has P a cause of action against the D 
Company? 


A. The plaintiff should recover, though the case is a close one, 
and authorities are divided. The defendant has intentionally caus- 
ed injury to the plaintiff, because it has caused him the loss of his 
employment. What reason has defendant-to set up to show he is 
not liable to the plaintiff for the loss so inflicted? It might be said 
that defendant had a “right” to terminate the insurance contract 
any time it pleased. Compare Raycroft v. Tayntor, 35 A. 53, 68 
Vt. 219, 33 L.R.A. 225, 54 Am.St.Rep. 882. It does not follow 
that because it could sq terminate the contract, it could threaten 
to do so, in order to secure injury to a stranger to it. Defendant 
and plaintiff had a clash in economic interest, of a sort perhaps 
broader than is commonly called competition. Here defendant us- 
es its power to inflict injury by pressure on a third person, and to 
compel the surrender of a right not connected with the employ- 
ment. This, it has been held, is an actionable invasion of P’s right, 
for which he can recover. London Guarantee & Accident Co. v. 
Horn, 69 N.E. 526, 206 Ill. 493, 99 Am.St.Rep. 185; United States 
Fidelity & Guaranty Co. v. Millonas, 89 So. 732, 206 Ala. 147, 29 
A-L.R. 520, 


Q.95. The plaintiff had for many years been in the business of 
making watches at Waltham, Mass., and these watches had be- 
come known to the buying public as “Waltham” watches. The 
defendant, another manufacturer of watches, opened up a factory 
in Waltham, and began manufacture, describing his product also 
as Waltham watches, and so placing the name on the dial and in 
the case of the watch. Evidence showed that buyers were led to 
believe that the product of the defendant was that of the plaintiff. 
Plaintiff seeks an injunction to prevent the defendant from selling 
his product’as Waltham watches, unless he gives such additional 
description as to indicate that the product is not that of the plain- 
_ tiff. Should relief be granted? 


A. It should. There is no doubt of the defendant’s right to en- 
gage in the business of making watches. Nor can the plaintiff 
claim a trade-mark upon the geographical name. But he has the 
sight not to have business rivals deceive those who might be cus- 
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tomers of his, by making the possible customers think that they 
are getting the plaintiff’s goods, when in fact they are getting those 
of another. Such “passing off” is unfair competition, and consti- 
tutes a tort, for which the plaintiff is entitled to appropriate equi- 
table or legal relief. 


See American Waltham Watch Co. v. U. S. Watch Co., 53 N.EB. 141, 173 Mass. 
85, 438 L.R.A. 826, 73 Am.St.Rep. 263. 

Trappey v. McIlheny Co. (C.C.A.) 281 F. 23. 

Cf. Wise v. Western Union Telegraph Co. (Del.Super.) 172 A. 757; 48 Harv. 
Law Rev. 1031. ; 

See 24 Cal.Law Rev. 340; 84 U.Pa.Law Rev. 428; 21 Iowa Law Rev. -455. 


Q.96. The defendant, superintendent of an Old Soldiers’ Home, 
forbade the men who lived in the home to visit the plaintiff’s res- 
taurant, which plaintiff maintained a short distance from the home, | 
and which was much frequented by the men. The ground on which 
the order was made was defendant’s honest belief that the premises 
were being used for the illegal sale of liquor. Can plaintiff recover? 


A. Plaintiff cannot recover. He has suffered an injury in being 
deprived, through pressure by defendant, of the patronage of those 
who live at the home. But the defendant, acting in his official . 
capacity, and bona fide for what he believes for the best interests 
of the men, has a complete justification for his conduct, 


See Rowan v. Butler, 85 N.H. 714, 171 Ind. 28. 
See Lewis v. Huie-Hodge Lumber Co., 46 So. 685, 121 La. 658. 


Q. 97. Defendant was the proprietor of a successful patent medi- 
cine business. Plaintiff, a newspaper owner, published in his pa- 
per a series of articles attacking the defendant and the business in 
which he was engaged. Defendant thereupon bought X, a rival 
‘ newspaper in the same city, and secured so many subscribers and 
advertisers, that plaintiff’s paper failed from want of patronage. 
One of defendant’s motives in becoming a rival publisher was to 
revenge hiinself upon the plaintiff for the latter’s attacks. Can the 
plaintiff recover? 


A. The plaintiff cannot recover. One way of answering the 
question would be to say that a man has a “right” to. engage in 
lawful business, and the motives with which he exercises the 
“right” do not matter. A better way is to start with the premise 
that intentional damage inflicted upon another is actionable, un- 
less justified. See Aikens v. Wisconsin, 25 S.Ct. 3, 195 U.S. 194, 
204, 49 L.Ed. 154. But injuries suffered by one person in fair 
business competition with another are not the basis of recovery 
of damages. This is a rule of policy, based upon the desirability of 
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free competition. But, if one pretends to compete with another, 
for the sole purpose of satisfying animosity toward the other, it 
has been held that an action will lie. Tuttle v. Buck, 119 N.W. 
946, 107 Minn. 145, 22 L.R.A.(N.S.) 599, 131 Am.St.Rep. 446, 16 
Ann.Cas. 807. However, this must not be widely extended. Per- 
sonal animosity between business rivals is not uncommon; if bad 
motive on the part of a competitor made his competition action- 
_ able in every case, freedom of competition would be seriously af- 
fected. The action should be limited to cases of “disinterested 
malevolence.” See Beardsley v. Kilmer, 140 N.E. 203, 236 N.Y. 
80, 27 A.L.R. 1411; 22 Mich.Law Rev. 57; 32 Yale Law J. 194; 
38 Harv.Law Rev. 121; Carpenter, 41 Harv. 758; Baker, 5 Ill.Law 
Rev. 453, 462. 


Note.—For questions on Conversion, see Common Law Pleading, and Per- 


sonal Property. 
For torts as affecting Parent and Child, Husband and Wife, see Persons and 
Domestic Relations. ea 
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SECTION 1.—TRUSTS DISTINGUISHED FROM OTHER 
TRANSACTIONS 


Q.1. C had lent D $1,000 and held D’s note for that amount 
which was past due. C was in bad health and said to D, “Here, 
take this note and use the money to pay my funeral expenses when 
I am gone, and keep the rest.” D assented and took the note. 
Later C died, and D paid $400 out of his own funds for the expens- 
es of a reasonable funeral for C. C’s executor learned of the trans- 
action and sues D on the note for $1,000. D claims he was a trus- 
tee of the note for the purpose of paying C’s funeral expenses and 
keeping the balance for himself. What result and why? 


A. There was no trust involved in the case. A trustee cannot be 
trustee of his own obligation to pay. He must be trustee of rights 
against others which are vested in him. The transaction amounted 
to a forgiveness of the debt due from D to C, in return for a con- 
tract by D to pay C’s furferal expenses. D has performed this con- 
tract and so is not liable to the executor of C on any theory. 


Bedell y. Scoggins, 40 P. 954, 5 Cal.Unrep.Cas. 66. 
Bogert, Trusts and Trustees, § 114. 


Q.2. A state treasurer, who was permitted by statute to deposit 
not more than $200,000 of state funds in any single bank at any 
one time, had to his credit as state treasurer in the B bank at the 
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time of its failure, in an ordinary checking account, the sum of 
$325,000. The bank is closed and insolvent. Discuss the rights 
of the state against the receiver of the B Bank. 


A. The deposit of the first $200,000 of public funds was rightful 
and created merely a debtor-creditor relationship on the basis of 
which the state must claim as an unsecured creditor and cannot get 
_a preference, unless all state claims are preferred by statute in 
the state in question. As to the last $125,000 of the deposit, how- 
ever, the deposit was wrongful, and both the treasurer and the 
bank are deemed to know this fact, whether they actually ever 
read the statute or not. Since the bank wrongfully received the 
money or commercial paper representing this $125,000, it can be 
charged as a constructive trustee of it, provided it or its product 
can be found in the assets of the bank when it closed. 


Jarvis v. Hammons, 259 P. 886, 32 Ariz. 444. %. 
Bogert, Trusts and Trustees, § 21. SY 


Q. 3. The S corporation kept two bank accounts, one to pay for 
the salaries and wages of employees, and the other for all other 
purposes. It was customary with the officers, acting in accord- 
ance with a resolution of the directors, to give to the treasurer 
each Saturday morning a list of officers and employees whose sal- 
aries or wages came due that day, with the amount due each, and 
for the treasurer to deposit in the salary account at the bank a 
suficient sum to meet the total roll and draw and deliver checks 
for the corresponding amounts due the employees that day. Ata 
time when there was about $5,000 in this salary account and checks 
to that amount outstanding, the S corporation became insolvent 
and was taken charge of by a receiver. The bank is solvent. Who 
is entitled to the $5,000 of credit, the receiver or the check hold- 
ers, and for what reason? 


A. It is a question of fact whether the corporation intended to 
make itself trustee of its claim against the bank on the salary ac- 
count, by means of the acts which it did. It could reasonably be 
found that such was the intent of the corporation. If such is found 
to have been the intent of the corporate officers, the employees 
can have the claim against the bank on the salary account applied 
to the payment of their claims exclusively. 


Northern Sugar Corporation vy. Thompson (C.C.A.) 13 F.(2d) 829, 
Craig v. Bank of Granby, 238 8.W. 507, 210 Mo.App. 334 
Bogert, Trusts and Trustees, § 20. 
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Q.4. S wanted to buy a $1,000 bond of the X company. He 
delivered to the B bank a check drawn by S on the Y bank in favor 
of the B bank for $1,000, which was the market price of the bond, 
and arranged with the B bank that it would purchase the bond 
through brokers and deliver the bond to S within three days. The 
B bank used the check of S by putting it through the clearing house 
and getting credit with the Y bank on account of it. The check 
was presented to the Y bank and marked paid. Before the B bank 

‘had taken any steps to buy the bond for S, however, the B bank 
closed and was adjudicated insolvent. Has S any claim for a 
preference against the B bank on trust theories? Why? 


A. Since the normal interpretation of the acts of the parties is 
that the B bank will be at liberty to do what it wishes with S’s 
check provided it pays for the bond out of any of its property, the 
usual construction of the transaction is that S was to be creditor 
of the B bank until the bond was bought and that on its purchase 
title to it was to pass direct to S with the B bank holding it merely 
as bailee for S. Banks cannot be expected to keep funds or credit 
separate for the meeting of their many different obligations. They 
must have liberty to satisfy their obligations as is convenient at 
the moment. 


\ 
Wetherell y. O’Brien, 29 N.B. 904, 140 IL 146, 33 Am.St.Rep. 221, 
‘Bogert, Trusts and Trustees, § 21. 


Q. 5. In 1897 T died owning an apartment house and devising 
it to his nephew N, “he (N) to pay to my widow, W, $1,000 a year 
during her life.” N accepted the gift. The realty was then valued 
at $50,000 and had a net annual income of $4,000. Between 1897 
and 1929 N paid W $1,000 a year. Now, due to a change in the 
neighborhood and the age of the building, the realty is worth only 
$6,000, and produced in 1930 a net income of $400 only, which N 
tendered to W but which she refused to accept. W sues N for 
$1,000 for the year 1930. What result and why? 


A. The probable construction given to this transaction by a 
court would be that N was to have the title to the apartment house 
subject to an equitable charge in favor of W, to the extent of 
$1,000 a year. Whether this charge was also to impose a personal 
obligation on N to pay the $1,000 annually, is a question of fact, 
dependent on the intention of T as manifested in his will and by 
surrounding circumstances. If T intended N to have a personal 
obligation, as well as to fasten the charge on the land, and N ac- 
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cepted the gift of the land, N is bound by this personal obliga- 
tion. 


Stringer v. Gamble, 118 N.W. 979, 155 Mich. 295, 80 L.R.A.(N.S.) 815. 
Bogert, Trusts and Trustees, a 81. 


SECTION 2._THE CREATION OF EXPRESS, PRIVATE 
TRUSTS 


Q. 6. A deposits $1,000 of her own money in a savings bank, and 
directs the account to be made out, “A in trust for B,” but reserv- 
ing power to A to withdraw the whole or any part of the deposit | 
at any time and to use as his own whatever he might withdraw. This 
is done. B is a nephew of A. Thereafter A tells B about the ac- 
count. A dies, leaving the account untouched. Can B enforce a 
trust in the account? aN 


A. Yes; while the mere deposit is regarded as equivocal and 
tentative, and not of itself sufficient to show an intent to create 
a trust, the subsequent conduct of the depositor in notifying B 
and leaving the money there till death shows an intention to es- 
tablish a trust enforceable by B on the death of A. 

re vy. North End Say. Bank, 15 N.E. 916, 146 Mass. 418, 4 Am.St.Rep. 
Farleigh v. Cadman, 53 N.B. 808, 159 N.Y. 169. 
Bogert, Trusts and Trustees, § 47. 


Restatement, Trusts, § 58; 48 Harv.Law Rev. 1162, 1168; 14 North Car. 
Law Rev. 129, 140, Gifts of Bank Deposits. 


Q.7. H and W were an aged childless couple who had accumu- 

lated $20,000 in the name of H and had no near relatives. X had 
lived with them as a servant and housekeeper for thirty years and 
very friendly relations existed between all three. H died, leav- 
ing a will by which he gave all his property to W in paragraph 
one, and followed with paragraph two which read as follows: “I 
am very anxious that my wife shall care for X out of the property 
I am leaving her. The long and faithful service of X to our family 
merits a reward. I wish that my wife see that X does not suf- 
fer want.” After the death of H, W and X became estranged and 
W refused to permit X to live with her or to give X any assistance. 
X sues W to compel her to support X out of the income or prin- 
cipal of the property. W is 68 and X 71. What result and why? 


A. It is a question of fact whether H intended to fasten a trust 
on the property given to W by his will. Normally the quoted 
words would not have the effect of making W a trustee for X, since 
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they are words of suggestion or request, called “precatory words,” 
and not words of direction. But the close relation between H and 
W on the one hand and X on the other, and the injustice which 
will arise if X is left without any property benefit under the will 
of H, will incline the court to find a trust intent in favor of X. 


Bare’s Ex’rs v. Montgomery, 130 S.E. 230, 143 Va. 308. 
Bogert, Trusts and Trustees, § 48. 
Restatement, Trusts, § 25. 


Q.8. S conveys to T by absolute deed a fee simple estate un- 
der an oral agreement with T that T will manage the property 
for the benefit of the children of S until the death of S and then 
convey it to the then living children of S. For three years T turns 
over to the children of S the profits of the realty, less taxes, but 
thereafter claims to hold the property as his own. There is no 
writing showing an admission of the trust by T but T has often 
orally admitted the existence of the trust. When sued by the chil- 
dren to secure performance of the trust T sets up the seventh sec- 
tion of the Statute of Frauds. The children plead that the action 
of T under the trust has made the trust enforceable. What result 
and why? 


A. The Statute of Frauds in most American states makes this 
trust unenforceable, if the trustee pleads the statute in a suit for 
enforcement. There is no writing manifesting or proving the 
existence of the trust, and the subject-matter is realty. The acts 
of the trustee are part performance of the’ trust in the sense that 
they show a recognition of the trust by him, but they do not show 
that the beneficiaries have changed their positions in any way in~ 
reliance on the trust. The latter have not changed their style of 
living, entered on the land and made improvements, or otherwise 
_acted in reliance on the trust. Therefore, the part performance 
‘should not make the trust enforceable. 

Bradley vy. Loveday, 119 A. 147, 98 Conn. 315. 
Pearson vy. Gardner, 168 N.W. 485, 202 Mich. 360, L.R.A.1918F, 384. 


Bogert, Trusts and Trustees, § 92. 
Restatement, Trusts, §§ 40, 45, 50. 


Q.9. S by deed during his life conveyed securities to T to hold 
for mernbers of S’s family, under the terms of a formal trust in- 
strument a duplicate original of which was kept by S and the oth- 
er delivered to T. At the death of S a will was found which con- 
tained the following paragraph: “All the residue of my estate I 
devise and bequeath to T to hold as trustee under the terms of the 
trust established March 11, 1931, for the benefit of my family.” 
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In a contest between T and the heirs and next of kin over the 
validity of this residuary gift, what result and why? 


A. The gift by the will of S to the trustees under the inter vivos 
trust previously created is valid. Although the will does not de- 
scribe the previously created trust in full or name the beneficiaries 
under it, it does refer to it clearly, and the terms of the living trust 
may be read to see the full effect of the testamentary gift. The liv- 
ing trust instrument is not incorporated into the will by reference 
but the description of the donee in the will (T) is expanded by 
reference to the existing trust document. 

Swetland v. Swetland, 140 A. 279, 102 N.J.Eq. 294. 


Matter of Rausch’s Will, 179 N.E. 755, 258 N.Y. 327, 80 A.L.R. 98. 
‘Bogert, Trusts and Trustees, § 106, 


Q. 10. Doherty, without consideration but by written instrument 
under seal, conveyed to Hughes, as trustee, real and personal prop- 
erty, for the benefit of Doherty’s son, Barney, during Barney’s life 
and at Barney’s death to distribute the capital among Barney’s 
heirs. The trust deed contained the following clause: “The settlor 
reserves to himself the right to terminate this trust at any time, to 
remove the trustee and appoint a new trustee for any reason which 
seems to him proper, to direct the trustee in the making of trust 
investments, and to determine how the income from the trust fund 
shall be applied for the benefit of the beneficiary.” Doherty has 
become financially involved, and a creditor asks you whether the 
trust deed is valid and whether the so-called trust property cannot 
be subjected to the payment of Doherty’s debts. What answer 
and why? 


A. It may be contended that the transfer by Doherty was in fact 
testamentary in character and void because not executed with the 
statutory formalities of a will, since Doherty reserved so much 
control over the property placed in trust that he was very much 
in the position of an owner. But the courts have not been inclined 
to hold such dispositions attempted testamentary transfers. They 
have held them transfers between living persons and not subject 
to the Wills Acts which prescribe how wills must be executed and 
witnessed. 

Cribbs v. Walker, 85 S.W. 244, 74 Ark. 104. 
Forney v. Remey, 42 N.W. 439, 77 Iowa, 549, 
Bogert, Trusts and Trustees, § 104 


See 34 Mich.Law Rev. 1126. 
Restatement, Trusts, §§ 37, 57. 
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Q. 11. S died at the age of 80, leaving a will by which she gave 
the residue of her property to T “in trust for the person who is 
kindest to me during my declining years, the principal sum to be 
paid over by the trustee to such person within a year of my death.” 
The heirs and next of kin of S desire to attack this trust and claim 
a resulting trust for their benefit. What grounds have they for 
such attack and what will be the result? Give reasons. 

_ A. It is a question of fact whether there was one person who 
clearly stood out as answering the description in the will, or 
whether the court and trustee would find it impracticable to iden- 
tify the person who was kindest to the testator during her declin- 
ing years with reasonable certainty. If the court believes that the 
_description can be applied with certainty, it will enforce a trust 
for the party meeting the description. This would be the case if a 
housekeeper had cared: for the deceased in an intimate way’ for 
years and no other person had been of any material assistance or 
comfort to him during that time. 


Murdock yv. Bridges, 39 A. 475, 91 Me. 124, 
Bogert, Trusts and Trustees, § 162. 
Restatement, Trusts, § 112. 


Q. 12. S creates a trust by will for C, with the following clause 
inthe instrument: “The beneficiary is to have the net income for 
his life but is not to have the power to transfer his rights under 
the trust.” The trust produces a net income for C of $5,000 a year. 

_X has lent C money, is not paid, and sues C on the debt, recover- 
ing a judgment for $4,000. X inquires of you how he can collect 
from C, who has no property of importance except his rights un- 
der the trust and is a bachelor of 24 who could easily live on much 
less than $5,000 a year. What answer and why? 


A. This is probably an attempt to create a “spendthrift” or pro- 
tective trust, and would succeed in most jurisdictions, although 
“the power of the settlor to permit the beneficiary to enjoy an in- 
come without performance of his obligations is subject to limita- 
tions.” While the normal spendthrift trust includes a restraint on 
alienation by either the beneficiary or his creditors, and this trust 
mentions only the element of voluntary alienation by the benefici- 
ary, the court will usually imply that the settlor intended to re- 
strain involuntary alienation, or the taking of the property interest 
of the cestui by his creditors, as well as voluntary alienation, One 
restraint without the other would be of little value to the benefici- 
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ary as a protection. Hence the mention of one carries the other by 
implication, 
Partridge vy. Cavender, 9 S.W. 785, 96 Mo. 452. 
Winthrop Co. v. Clinton, 46 A. 435, 196 Pa. 472, 79 Am.St.Rep. 729. 
Bogert, Trusts and Trustees, § 222. 
Restatement, Trusts, § 152; 50 Harv.Law Rey. 60, 69; 48 Harv.Law Rev. 
1198; 43 Harv.Law Rev. 63; 22 Cal.Law Rev. 471; 34 Mich.Law Rev. 736; 
45 Yale Law J. 164; 21 Minn.Law Rev. 80. 
See Real Property—Future Interests, Question 29. 
| 


Q. 13. T was trustee for C of personal property. C borrowed 
money from X and executed and delivered to X an instrument by 
which C assigned to X as security for the repayment of the loan 
all of C’s interest under the trust. Neither C nor X notified T of 
this transaction. Later C by oral agreement transferred to Y all 
his interest in the trust, Y paying the fair value of C’s full original 
interest and not knowing of the transaction with X. Y informs T 
of the assignment to him. Later the full facts are discovered by 
all and X and Y contest over the right to C’s interest. What re- 
sult and why? 


A. The interest of a cestui is assignable, if its assignment is not 
restrained by the trust instrument or by statute. In some states 
an assignment of such an interest has to be in writing under the 
Statute of Frauds. The American courts are divided with regard 
to the priority between assignments by a cestui of the same inter- 
est under a trust, the better rule being that priority in time of the 
assignments controls, so that in the case above X would prevail 
over Y to the extent necessary to satisfy the loan to C. Another 
rule adopted by some courts is that the first assignee to notify the 
trustee of his assignment is PURER 


‘Putnam v. Story, 132 Mass. 205. 

Salem Trust Co. vy. Manufacturers’ Finance Co., 44 S.Ct. 266, 264 U.S. 182, 
68 L.Ed. 628, 31 A.L.R. 867. 

Bogert, Trusts and Trustees, § 195; 34 Mich.Law Rev. 1124. 

Restatement, Trusts, § 163. 


Q. 14. S by his will devised his farm to T in trust for C, “to 
permit C to live on the farm as long as he (C) lives and enjoy it as 
a home”; there being no directions as to payment of taxes, upkeep, 
repairs, etc. C brings an action to have the will construed to de- 


termine his rights in the realty. What result and why? 


A. Since the trustee here has no active duties, but is merely to 
allow the beneficiary to enjoy the property directly, the trust is 
regarded as a passive, dry, or naked trust. The Statute of Uses 
or a doctrine similar to it in force in the American states provides 
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that in such a case the trust is “executed”; that is, the legal title 
passes from the trustee to the beneficiary and the trust is de- 
stroyed at its outset. Therefore C is the owner of a legal life es- 
tate in the farm in question, probably determinable upon C’s failing 
to live on the land. 

Byrne v. Gunning, 23 A. 1, 75 Md. 30. 

Farmers’ Nat. Bk. y. Moran, 14 N.W. 805, 30 Minn. 165. 


Bogert, Trusts and Trustees, § 206. 
‘Restatement, Trusts, §§ 67, 68. 


SECTION 3.—_THE CREATION OF CHARITABLE TRUSTS 


Q.15. A leaves a will by which he gives “to Bellmore College 
at Oskaloosa, Iowa, the sum of $100,000, to be added to its endow- 
ment fund, and’ the income used to pay the running expenses of 
the college.” The college is incorporated as a charitable institu- 
tion, not run for profit. The managers of the college vote to in- 
vest the $100,000, which has been paid them by the executors of 
A, in stock of a local canning company which is running at a good 
profit. The relatives of A strenuously object to such investment 
and inquire whether they or anyone else can enjoin it. What re-- 
sult and why? 


A. There is a problem of construction here as to whether the 
donor intended to give this money to the college absolutely for its 
corporate purposes, or intended to make the college trustee of the 
money for charitable purposes. of an educational nature. Assist- 
ance of education is a valid charitable object. Probably most courts 
would construe the gift as one to the corporation absolutely for its 
corporate purposes, and not as making the college a trustee. If the 
college holds as trustee it must follow the state laws about trust 
investments. If it holds absolutely, it is free from such restric- 
tions. The relatives of the donor have no right to interfere with 
the management of the endowment. The Attorney General of the 
state is the only party who can sue to compel the college to carry 
out its trusts properly and to live within its charter. 

Matter of Griffin’s Will, 60 N.B. 284, 167 N.Y. 71. 

Hobbs v. Board of Education of Northern Baptist Convention, 253 N.W. 
627, 126 Neb. 416, noted in 29 Il].Law Rev. 664. | 

Stork v. Schmidt, 261 N.W. 552, 558, 129 Neb. 311, 325. 

Bogert, Trusts and Trustees, § 324. 

Restatement, Trusts, §§ 389, 391, p. 1098; 49 Harv.Law Rev. 1017. 


Q. 16. A left a will by which he gave $100,000 “to T, to divide 
the capital and income among such persons and institutions as he 
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may select, taking into account what he thinks would have been 
my wishes if I had been living, and seeking to accomplish the great- 
est possible good; any balance at the death of T to be paid to my 
then living descendants.” The next of kin of A seek a decree that 
the $100,000 be paid to them at once. T is living and willing to 
carry out the trust. What result and why? 


A. The probability is that this trust would be construed as in- 


valid as.a charity because it does not clearly appear that the pur-. 


pose of it is to accomplish social benefit to a large group of peo- 
ple. It might be construed as providing for mere liberality or gen- 
erosity, without regard to the effect on the beneficiaries. As a 
private trust it fails for lack of definite or ascertainable benefici- 
aries. Such persons out of all the world as the trustee selects to 
get the benefit of the trust are not regarded as a sufficiently defined 
class for a private trust. There will be a resulting trust for the 
next of kin of A, because of the failure of the express trust. _ 


Morice v. Bishop of Durham, 9 Ves. 399, 405. 
Bogert, Trusts and Trustees, §§ 370, 372. 
Restatement, Trusts, §§ 112, 123, 364. 


Q.17. The City of A procures the passage of a statute whereby 
it is authorized to levy taxes to raise a fund which is to be ad- 
ministered by the officers of the city for the purpose of caring for 
disabled firemen who have served in the city fire department for 
twenty years or more. This fund is set up out of tax money. Lat- 
er suit is brought against the city by the Attorney General on the 
relation of a retired fireman to procure the administration of the 
fund as-a charitable trust. The defense is that the nature of the 
fund and its source prevent the holding of it by the city as a 
charitable trust fund. What result and why? 


A. This is a valid charitable trust. The advancement of public 
purposes like the assistance of municipal government constitutes a 
good charitable purpose. Providing the firemen with assistance 
in their crippled condition will increase the efficiency of the fire de- 
partment of the city and improve public security. The source of 
the fund is not important. Whether it came from voluntary con- 
tributions or forced donation does not matter, so long as the effect 
of the trust is widespread social benefit. 

Attorney General y. Eastlake, 11 Hare, 205, 
Attorney General y. Brown, 1 Swanst. 265, 


Bogert, Trusts and Trustees, § 367. 
Restatement, Trusts, § 368. 
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Q. 18. S was a very ardent trade-unionist. At his death there 
was found among his papers in his safe deposit box a promissory 
note signed by S in which he promised to pay to Local 336 of the 
Chicago Linotype Operators Union $1,000 on demand, to be held 
by it in trust for the benefit of sick members of the local. The 
local is not incorporated. The president sues S’s administrator on 
behalf of the local on the note. What result and why? 


A. The trust is defective because it has no subject-matter. The 
note was not delivered as a contract for consideration and hence 
is unenforceable against the administrator of S, if lack of consid- 
eration is raised. As to whether the trust would have been a valid 
charity, there is doubt. Aid of the sick and poor is undoubtedly 
a good charitable purpose, if the benefits are to be sufficiently 
widespread. Assuming that the local was of fairly large size and 
that the benefits were to continue indefinitely into the future, the 
size of the class to be benefited would seem sufficient to validate 
the trust as a charity. 

Phillips v. Frye, 14 Allen (Mass.) 36. 
In re Estate of Upham, 59 P. 315, 127 Cal. 90. 


Bogert, Trusts and Trustees, §§ 114, 363. 
Restatement, Trusts, § 375. 


Q. 19. S by will left money to T as trustee to found a free school 
in the town of S’s residence for any children who desired to attend 
it. T constructed a schoolhouse but, although having sufficient 
funds therefor, has not for a period of two years taken any steps 
to employ teachers and start the school. C, the father of several 
children of school age in the town, brings a bill in equity to com- 
pel T to begin operating the school. T objects that C is not a prop- 
er party plaintiff. What result and why? . 


A. The trust is a valid charity, since the assistance of education 
is a proper charitable purpose. But C is not a proper party to 
enforce the trust. The power to enforce charitable trusts is vested 
in a public officer, usually the Attorney General of the state, who 
acts on the information or relation of private parties interested. 
Courts will not usually permit a prospective beneficiary to sue to 
enforce the trust. 

Burbank y. Burbank, 25 N.B. 427, 152 Mass. 254, 9 LRA. 74% 


Bogert, Trusts and Trustees, § 414. 
Restatement, Trusts, § 391. 


Q. 20. A bequeaths $1,000 to the town of Cheshire for the pur- 
pose of keeping the burial lot of the testator in that town in prop- 
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er repair for all time. The residuary legatee of A asks you wheth- 
er there is any way in which he can have the gift declared void and 
so obtain the $1,000 for himself. What answer and why? 


A. At common law such a trust would have been held invalid 
because not for a charitable purpose, and as a private trust it lacked 
a definite living beneficiary and was also of indefinite duration. 
But under modern statutes in most states trusts to keep up pri- 
vate burial lots are regarded as charitable, because of the public in- 
terest in maintaining respect for the dead, in disposing of their re- 
mains in a sanitary manner, in preserving family records of deaths 
and births, etc. 


Johnson v. Holifield, 79 Ala. 423, 58 Am.Rep. 596. 

Street v. Cave Hill Investment Co., 230 S.W. 536, 191 Ky. 422. 
Bogert, Trusts and Trustees, § 377. 

Restatement, Trusts, § 374h. 


Q. 21. In 1874 S conveyed to a certain school district a tract of 
vacant land “to be held in trust for a site as a school house.” It 
now appears that the school district has been abolished, due to the 
consolidation of districts, that the school there has been, discon- 
tinued and the building is in ruins and unoccupied. H, claiming 
to be an heir of S, inquires whether he has any remedy for the re- 
covery of the realty in question. What answer and why? 


A. A question of fact is presented as to whether S had a broad, 
general intent to aid charity in general by way of education, or 
whether his notion was to assist education through one means only, 
namely, that of furnishing a site for a school in that particular lo- 
cality. Probably most courts would find the broad general intent 
to assist education in that district in one way or another, and 
would apply the doctrine of approximation, or cy press doctrine, 
whereby the court of equity applies the charitable trust fund for 
a purpose as near like that of the original purpose of the settlor as 
possible, when an impossibility or inepediency in the administra- 
tion of the charity arises. Probably the lot would be sold and the 
proceeds used to aid scholars in the district of which the site was 
a part. 


Attorney General v. Glyn, 12 Sim. 84. 
Bogert, Trusts and Trustees, § 439. 
Restatement, Trusts, § 399; 48 Harv.Law Rev. 1172, 
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SECTION 4.—RESULTING TRUSTS 


Q. 22. F agrees in writing with his children A, B, and C that he 
will buy a farm, take the deed to himself absolutely, and sign notes 
for the price, if the children will, out of their earnings, furnish him 
the money to meet the notes as they become due. This is done, - 
and the entire price of the land is turned over to F by A, B, and 
C, out-of their earnings, and used by F to pay the notes given to 
the grantor as they become due. At the time of the original agree- 
ment between F and his children, F agreed in writing to hold the 
farm for the children, the shares of the children to be proportion- 
ate to the amount each paid on the price, if the children lived up 
to their agreement. A, B, and C now join in a bill to compel a 
conveyance by F to them. They prove that together they paid 
all the price of the land, but they do not prove the amount each 
of them paid. What result and why? 


A. A, B and C would obtain a resulting trust for themselves, 
with a duty in F to convey to them, if they could prove the propor- 
tions paid by each of the children. If they are unable to supply 
this proof, their case will fail for lack of definiteness. Their agree- 
ment to pay the price of the land, made at the time of the deed 
to their father, plus the performance of their promises by paying 
the notes later, gives rise to an inference that they and their father 
intended that he should be a trustee of the farm for them when 
they paid the notes. 

Fox vy. Shanley, 109 A. 249, 94 Conn. 350. 


Bogert, Trusts and Trustees, § 456. 
Developments in the law, trusts (1934) 48 Harv. Law Rev. 1176, 1177. 


Q. 23. H and W are husband and wife and keep boarders in a 
house rented by H. W does the cooking and housekeeping and H 
buys the supplies out of a common fund formed by his wages and 
the boarders’ payments. They decide to buy a house out of the 
savings from the boarding-house enterprise which have been hid- 
den in a bureau in the house. They agree that the title shall be 
taken in the name of W and this is done. Thereafter W dies leav- 
ing a will by which she gives all her property to her sister. Has H 
any interest in the house bought with the boarding-house money? 
Why? 


A. It is questionable whether H can prove a resulting trust in 
his favor. In the first place he would not succeed unless he proved 
the amount of money he contributed to the price of the land. 

BAL.PRoB.LAW (2D ED.) 
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Secondly, the law presumes that payments made by a husband for 
land conveyed to his wife are by way of gift to the wife, due to 
the close relationship between the two, the duty of the husband 
to support the wife, his usual affection for her, and the possibility 
that he is making her a gift in anticipation of death. This pre- 
sumption of gift may be overcome by evidence that husband and 
wife intended that there should be no gift, but rather that the wife 
should be trustee of the property bought with the husband’s mon- 
ey, for the husband. But there seems to be no evidence of any in- 
tent contrary to that of gift here. Hence the primary presumption 
of gift is likely to stand. 
Leslie v. Leslie, 31 A. 170, 53 N.J.Eq. 275. * 


Bogert, Trusts and Trustees, § 459. 
Restatement, Trusts, §§ Se 454. 


Q. 24. W dies with the legal title to an apartment house in her 
name. H claims that he paid for this building and is entitled to 
it in preference to the heirs of W. H states that he can prove: 
(1) That when the deed was made out to W there was an oral 
agreement between H and W that W would hold and convey the 
property as H should direct and that H should have all the prof- 
its; (2) that he, H, in fact paid to the grantor the entire price of 
the land at the time the deed was made out to W; (3) that he, H, 
at once took possession of the building, managed it, paid taxes, 
took the rents, and had complete control, and that W had no con- 
trol or management up to the time of her death; (4) that the rea- 
son the deal was handled in this way was that H was, and still is, 
greatly in debt, and he did not want to have the apartment house 
available for his creditors. What result in a suit by H against the 
heirs of W? Why? 


A. While the presumption arises that the husband intended to 
make a gift to his wife, by reason of his payments for the apart- 
ment house, this presumption is rebuttable and the evidence here 
rather clearly rebuts the presumption of a gift and confirms an in- 
tent that the wife should be trustee for her husband. Hence a 
court is apt to decree a resulting trust for H. If a fraud was 

worked on the creditors of H by the transaction, they may object 
and take the property for the debts of H, but they are not parties 
to this action. It is possible that the fraudulent purpose of H will 
prevent a court of equity from giving H any relief, on the prin- 
ciple that equity requires a complainant to come into court with 
clean hands. 

Jackson v. Jackson, 104 8.12. 236, 150 Ga. 544, ~ 
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Bogert, Trusts and Trustees, § 459. 
Developments, trusts, 48 Harv. Law Rev. 1175, 1176. 
Restatement, trusts, § 444. 


Q. 25. A paid B $1,000 for some real estate and had the fee con- 
veyed to C by a deed absolute on its face. A did not inform C of 
this transaction at the time. C later learned of the deed and took 
no action. Later A died intestate and his heirs claim the land from 
C, who seeks to hold it for himself. D intervenes and proves that 
A told D, X, and Y at the time he bought the land that he wanted 
D to have a half-interest in the land and the other half to belong 
to C. C testified he knew nothing of this before A’s death. Who 
is entitled to the land and why? 


A. The court should decree that one half of the land belongs to 
C and the other half is held by C as resulting trustee for the heirs 
of A. The express intent of A that D was to have a half interest in 
the land cannot be given effect because of the Statute of Frauds. 
It amounted to an effort to make C a trustee of realty for D as to 
a half interest without any writing manifesting the trust. But . 
this intent expressed by A also shows that C was not to be the 
owner himself of this half interest intended for D. While the evi- 
dence cannot be used to set up an express trust for D, it can be 
used to corroborate the intent which the law infers from the pay- 
ment of the price by A, namely, that A wanted a trust for him- 
self to the extent of a half interest. This same evidence shows a 
rebuttal of the presumption of a trust for A as to one half inter- 
est and an intent to make a gift to C as to that interest. 


In re Davis (D.C.) 112 F. 129; In re Peabody (C.C.A.) 118 F. 266. 
Bogert, Trusts and Trustees, § 462. 


Q. 26. S by will gave the residue of his property to T “in trust 
to dispose of it as he sees fit, except that T is not to give any of 
my property to my brothers and sisters.” S’s heirs and next of 
kin were his brothers and sisters who now seek a decree in equity 
that they are entitled to the residue under a resulting trust. What 
result and why? 


A. Resulting trust for the brothers and sistérs of S, because of 
the failure of the express trust. The express trust had no affirma- 
tive purpose or definite beneficiaries. It was framed to keep prop- 
erty from others, and not to give it to beneficiaries. In such a 
case the law presumes an intent that the property go to the settlor, 
»r his successors if he is dead. This presumed intent is artificial. 
‘The real reason is that such return will be the most just result. 
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This return to the settlor or his successors cannot be prevented 
by any evidence of the real intent of the donor that the successors 
shall not get the property. He has not given it away in a Ken 
way. Therefore, it must go by intestacy. 


Gross vy. Moore, 22 N.Y.S. 1019, 68 Hun, 412, affirmed 86 N.B. 343, 141 N.Y. 
559. 


| 
Bogert, Trusts and Trustees, § 468. 


SECTION 5.—CONSTRUCTIVE TRUSTS 


Q.27. T has made a will, leaving his residuary estate to his 
_ nephew, N. N does not know of this fact, nor does he expect to 
receive anything by will or intestacy from T. In a fit of rage at 
his uncle, N later kills the uncle and immediately thereafter com- 
mits suicide. The will of T having been admitted to probate, the 
heirs and next of kin of T claim that they are entitled to the residu- 
ary estate, but are opposed by the heirs and administrator of N, 
who died intestate. What disposition should be made of the resid- 
uary estate of T? Why? 


A. N has acquired the property of his uncle by a criminal act, the 
commission of murder. It would be most unjust and unfair to al- 
low him to keep the property thus feloniously acquired. His in- 
tent in killing his uncle is unimportant as far as the property ques- 
tion is concerned. The important element is that a wrongful act 
of N caused the will of the uncle to become operative and pass 
title to N. To remedy the injustice which would arise from per- 
mitting N to keep the property, the court of equity should decree 
that N is a constructive trustee of the property for the innocent 
successors of T who would have taken the property if T had left 
no will and N had not been a relative of T. These would be ae 
heirs or next of kin, excluding N. 

Van Alstyne y. Tuffy, 169 N.Y.S. 173, 103 Misc. 455. 

Bogert, Trusts and Trustees, § 478. 

Cf. Trusts, developments, 48 Harv.Law Rev. 1162, 1179; Wade, Acquisi- 
tion of Property by Willfully Killing Another, 49 Harv.Law Rev. 715, 719 
(only four states have adopted the constructive trust theory under any cir- 
cumstances). 


Q. 28. The A company is trustee of a large trust and owns as 
such trustee corporate stock which it is under a duty to convert in- 
to cash and reinvest in legal trust securities. X, Y, and Z are 
stockholders in and are three of the six directors of the A com- 
pany; and are stockholders in and three of the eight directors of 
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another corporation, the B company. The A company sells the 
trust stock to the B company for a fair price, and the B company 
resells the stock at a profit. The cestuis of the trust of which the A 
company is trustee ask whether they can obtain from the B com- 
pany or its stockholders any of the profit made by the B company 
on the resale of the trust stock. What answer and why? 


A. It becomes a question of fact whether the A company and 
the B company have sufficient identity in their stockholders and di- 
rectors so that one is in practical effect a subsidiary or instru- 
mentality of the other. If so, then a sale by the A company to the 
B company is in effect a sale by the trustee to itself, and any prof- 
it realized on the transaction may be taken for the trust on con- 
structive trust principles. It is a violation of its duty of loyalty 
to the beneficiary for the corporate trustee to sell to itself or to a 
corporation in which it has a controlling interest or such a substan- 
tial interest that there would be a temptation to consider its own 
advantage. 


Shanley’s Hstate v. Fidelity Union Trust Co., 138 A. 388, 108 N.J.Eq. 564. 
Bogert, Trusts and Trustees, § 484. : 

Scott, “The Trustee’s Duty of Loyalty,” 49 Harv.Law Rev. 521, 528. 
Restatement, Trusts, § 170. 


Q. 29. T was trustee of town business property to sell it and dis- 
tribute the proceeds among certain cestuis. T advertised that he 
would auction off the land at a certain time and place, having pre- 
viously tried, without success, to sell the land at private sale over 
a period of two years. T was himself a realtor and stated in the 
advertisement and orally at the s jle that T, the trustee, reserved 
the right to bid in the land for his own benefit. At the auction the 
bidding was participated in by ten bidders, and T bought the land 
for $40,000, which was its full market value as town business prop- 
erty. A year later, while T was still holding the land as his own, 
oil was discovered on the land and its value rose to $150,000. The 
cestuis bring a bill to have T made a constructive trustee of the 
land. What result and why? 

A. The cestuis will succeed. It was a violation of the trustee’s 
duty of loyalty to the cestui to bid at the sale of the trust proper- 
ty, even though it was done openly and in all good faith. The 
good intentions of the trustee are not important. In order to pre- 
vent a trustee from putting himself into a position where his per- 
sonal interest conflicts with his representative interest, the court 
permits a beneficiary to attack a sale made by a trustee to himself 
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and to set it aside or have the trustee declared constructive trustee 
of profits he has made as a result. 
Pratt vy. Thornton, 28 Me. 355, 48 Am.Dec. 492. 


Bogert, Trusts and Trustees, § 484. \ 
Scott, “The Trustee’s Duty of Loyalty,” 49 Harv.Law Rev. 521, 526, 528. 


Q. 30. A owned realty and placed it in the hands of B for sale, 
asking $45,000. B, believing that the land was worth more than 
this, organized a corporation, had most of the stock issued in the 
name of his fiancée who paid nothing for it, and then informed A 
that he (B) had an offer of $48,000 for the land from “a client of 
my office.” A, without knowledge of B’s relation to the corpora- 
tion, accepted the offer and transferred the land to the corporation 
which sold it out in parcels over a period of three years at a total 
profit of $30,000. A. later learned of this and of the history of the 
corporation and brought suit against B and the corporation to re- 
cover $30,000. What result and why? . 


A. A should succeed. The corporation was a mere dummy and 
will be regarded as legally of. the same identity as B, the agent. It 
is fundamental that every fiduciary, including agents and trustees, 
owes his principal a duty of utmost good faith and fullest dis- 
closure in any direct dealing between the one trusting and the one 
trusted. If the fiduciary does not display this utmost good faith 
and full disclosure, and obtains any benefit as a result of his ac- 
tion, he may be charged as a constructive trustee of the benefit for 
his principal. Here B should have told A all the facts as to his 
adverse personal interest in the purchasing corporation, and not 
having done so he can be made to disgorge the profit through the 
medium of a constructive trust. 

Wendt v. Fischer, 154 N.H. 303, 243 N.Y. 439. 


Bogert, Trusts and Trustees, § 493. 
Scott, “The Trustee’s Duty of Loyalty,” 49 Harv.Law Rev. 521, 537. 


Q.31. A, being the fee simple owner of land, conveyed it to B 
under an oral agreement with B that B would use the land to send 
B’s son, C, through college. B was A’s brother-in-law. The land 
was then worth about $4,000. A and C urge B to devote the land 
to the education of C, who is ready to go to college; but B refuses, 
stating that he intends to keep it for his own benefit. A sues B 
in equity for the return of the land to him. C intervenes and asks a 
decree that B sell the land and apply the proceeds for C’s educa- 
tion. What result, assuming that B pleads all possible defenses? 
Why? es En: 
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A. The oral trust for C was unenforceable on account of the 
Statute of Frauds which provides that all trusts of realty must be 
manifested or proved by a writing, in order to be enforceable 
against the trustee if he raises the statute. Most American courts 
do not consider the conduct of B in retaining the land for his own 
benefit and not returning it to A or applying it for the benefit of 
C, after setting up the Statute of Frauds, as amounting to such rep- 
rehensible conduct as to justify equity in creating a constructive 
trust with B as the trustee. They permit B to retain the property 
for his own benefit, arguing that otherwise the Statute of Frauds. 
would be nullified. A better result, which is reached in a few ju- 
risdictions, would be to decree a constructive trust for A in order 
to prevent unjust enrichment of B. 


Catherwood v..Morris, 178 N.E. 487, 345 Ill. 617. 
Bogert, Trusts and Trustees, § 495. 


Q. 32. S had made a will in favor of X, but later told X, “I think 
I shall change that will and give something to Y. Have my law- 
yer call for this purpose.” X, with whom § lived, prevented S 
from seeing a lawyer until S died. When S remonstrated at this 
interference with his wishes, X said to him, “Don’t worry, I will 
see that your wishes are executed.” In a suit by Y against X to 
obtain the property given to X by the will of S what result and 
why? 


A. X’s conduct amounted to preventing § from changing his 
will by the exercise of force or duress upon §. This conduct is 
highly reprehensible. X thus caused title to pass to himself by 
means of his own wrongdoing in keeping S from seeing a lawyer, 
and X might be made a constructive trustee for Y, if the amount 
of the property to be given Y were definite enough, but it is too. 
vague in its amount. In order to prevent the unjust enrichment of 
the wrongdoer, X, the court should decree him to be a construc- 
tive trustee of the property he obtained by the will for the succes- 
sors of S, his heirs if the property was realty, or his next of kin if 
the property was personalty. 


Dixon v. Olmius, 2 Cox Hq.Cas. 414 
Bogert, Trusts and Trustees, § 498, 


Q. 33. A owned land in fee simple. He orally agreed to devise 
it to B, made a will so devising it, and delivered possession of the 
will to B. Thereafter, A made an agreement with C that if C 
would support A for the remainder of his life, A would at once deed 
to C the land in question. C so agreed, and A deeded the land to 
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C. C had no knowledge of the agreement with B or of the will. 
C supported A during the rest of A’s life, and C continued in pos- 
session of the realty until A’s death. At A’s death, leaving the _ 
will in force, B brings ejectment against C. What result and why? 


A. B should not succeed against C. The oral agreement of A to 
devise the land to B was a contract to convey an interest in land 
within the Statute of Frauds and not being manifested by a mem- 
orandum in writing showing the contract, was unenforceable. The 
breach of such an unenforceable contract to convey does not 
amount to “fraud” or other legal wrong on the basis of which any 
equity should arise in favor of B or A should be treated as a con- 
structive trustee for B. When A conveyed the land to C, and C 
took title and gave value by supporting A, C became a bona fide 
purchaser of the legal title, and even if B had had an equity in the 
land arising out of A’s breach of his oral promise to convey to B, 
this equity would have been cut off by the conveyance to C, the. 
bona fide purchaser. 


Falk v. Fulton, 262 P. 1025, 124 Kan. 745. 
Bogert, Trusts and Trustees, § 479. 


SECTION 6.—DUTIES OF A TRUSTEE 


Q. 34. T was appointed trustee of a family trust by a will which 
provided: “I grant to my trustee, T, full discretion as to the re- 
tention, making and sale of investments. He is not to be bound 
by the statutory list of trust investments.”. The fund amounting 
to $100,000, T invests $10,000 in the 7 per cent. preferred stock of 
a garage corporation which sells automobiles and operates a stor- 
age and repair shop. T also put $5,000 of his own money in the 
same stock at the same time. He was moved to make these invest- 
ments to some extent by the fact that the manager of the garage 
corporation was his son-in-law whom he was anxious to assist in 
getting started in business and partly because he honestly thought 
the corporation would succeed. At the time of the investment the 
corporation had been in existence for about 10 months and had made 
‘no profit, but this fact was unknown to T who did not see the 
books or a balance sheet of the corporation. T is removed as trus- 
tee and a successor seeks to compel T to pay into the fund $10,000, 
with interest from the date of the investment. What result and 


why? 


A. T should be obliged to pay the successor $10,000 with inter- 
est. The trustee, T, had a duty to use reasonable care and loyalty 
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to the cestui in exercising his discretion regarding the making of 
trust investments under the will. In buying the stock of the ga- 
rage company T did not make adequate investigation or use the 
care of a reasonably prudent man. T was also actuated by desire 
to benefit his son-in-law which was an improper motive and 
showed disloyalty to the trust. The fact that T used the same care 
with the trust funds that he used with his own, is not important. 
He is held.to the standard of care of a reasonably prudent man and 
not to the same standard which he himself uses with regard to his 
other property. 
In re Buhl’s Dstate, 178 N.W. 651, 211 Mich. 124, 12 A.L.R. 569. 


Bogert, Trusts and Trustees, § 612. 
Restatement, Trusts, § 227. 


Q. 35. T was appointed trustee for C by the will of S, the res 
being the residuary estate and X being appointed executor. The 
will gave T power to continue all investments made by the settlor. 
When X accounted, he turned over to T as part of the residue 
some bonds which X had himself bought with funds of the estate 
but which T thought had been purchased by S before his death. 
These bonds were not legal for the trust unless made so by the 
will of S. They were retained by T until they depreciated, where- 
upon C sought to hold T for the amount which could have been 
obtained for the bonds when T took them over. What result and. 
why? . 


A. T is liable as charged. - He owed a duty to his beneficiaries 
when he took over from the executor to learn whether the proper- 
ty tendered by the executor was that procured from the testator 
or that bought by the executor during his administration. Having 
failed to perform this duty of careful investigation of the affairs 
of the estate on assuming the trusteeship, T is liable for the loss 
occasioned by his negligence. 

Villard y. Villard, 114 N.B. 789, 219 N.Y. 482 


Bogert, Trusts and Trustees, § 583. 
Restatement, Trusts, § 230. 


Q. 36. In a state where there is no statute on the subject T com- 
pany (a bank authorized to act as trustee) is trustee for C. It 
has on hand $10,000 of funds belonging to the trust which it de- 
posits in its own banking department in a checking account and 
leaves the account untouched for three months until T company 
is closed on account of its insolvency. (1) Can C get payment of 
the $10,000 in full or only receive a dividend as a common credi- 
tor? (2) Can C collect the legal rate of interest on the principal 
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recovered, or the rate normally paid on checking accounts in that 
vicinity, or the profit actually made by T company on the account? 
Give reasons. 


A. While it would seem that the T company in depositing the 
trust funds with itself is loaning the trust money to itself without 
security, and therefore guilty of making an unlawful investment 
and of permitting private interest to come into its administration 
of the trust affairs, most courts which have considered the prob- 
lem have permitted such a deposit as a necessary convenience, on 
condition that the bank pay to the trust the market value of the 
account in interest. There is much statutory regulation now, most 
of it permitting such a deposit, with or without the payment of in- 
terest. 

Hayward v. Plant, 119 A. 341, 98 Conn. 374. 
Bogert, Trusts and Trustees, § 598. 


Scott, “The Trustee’s Duty of Loyalty,” 49 Harv.Law Rev. 548, 550. 
Restatement, Trusts, § 170, comment m. 


-Q. 37. T, a trustee, was a great believer in suburban real estate 
as an investment and had put 90 per cent of his own fortune into 
it. .He had a trust fund of $50,000, which he held for C, of which 
he placed $4,000 in an unimproved suburban tract which he expect- 
ed to sell at a 50 per cent profit in two years. T had previously 
made over a million dollars in suburban real estate. On his ac- 
counting a year later, T reports that he has been unable to sell the 
trust land and that its present market value is $2,000. He asks 
that this investment be approved on the ground that a trustee is 
required merely to take the same care of the trust property as of 
his private funds and that he has placed his own private fortune in 
this type of investment with great success. What result and why? 


A. The investment will be disapproved and T held liable for the 
loss. A trustee is never permitted to speculate with the trust 
funds. He has a duty to make them productive so that the tem- 
porary beneficiaries will receive a reasonable, stable income, and 
also has a duty to invest in such secure investments that the capi- 
tal fund will be intact for the permanent beneficiary or remainder- 
man at the end of the temporary administration. The standards 
for the trustee are the rules of the court and the statutory lists; as 
well as the conduct of a reasonably prudent investor, and not his 
own private ideas regarding investments for his own benefit. 

Cornet y. Cornet, 190 S.W. 333, 269 Mo. 298, 


Bogert, Trusts and Trustees, § 612. 
Restatement, Trusts, § 227. 
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Developments, trusts, 48 Harv.Law Rev. 1185. 
Note, 49 Harv.Law Rev. 821, Statutory specification of investments. 


Q. 38. T is a successor trustee who took over a small family 
trust in 1930. About half the trust property was then invested in 
a $10,000 mortgage on a dwelling house, the mortgage bearing six 
per cent. and the then margin of security, according to conservative 
valuations, being 40 per cent. The interest was regularly paid up 
to November, 1932, since which time T has been unable to collect 
any interest due to the fact that the mortgagor is unemployed. 
Failure to pay interest, under the mortgage, makes the principal 
due at the option of the mortgagee. The property has been de- 
creasing in market value due to the depression and falling real es- 
tate values gradually since 1929, until now it has a market value 
of only $4,000. The beneficiaries inquire whether T can be made 
liable to any extent on account of the handling of this mortgage, 
and if so to what extent. 


A. It is a question of fact here whether T acted reasonably. He 
had a duty to watch with reasonable skill and diligence the par- 
ticular realty in question and the general real estate market, both 
with regard to fee simple titles and mortgages. It would seem 
that a reasonably prudent man would have attempted to sell the 
mortgage if the margin of security fell below 40 per cent., and that 
when there was a default in interest the trustee should have given 
careful consideration to foreclosure of the mortgage. If, however, 
there was no market for mortgages, due to the depression, and the 
real estate market was such that the land could not have been sold 
for any price after a foreclosure, then it may be that T has acted 
as wisely as could be expected. 


Johns v. Herbert, 2 App.D.C. 485. 
Bogert, Trusts and Trustees, § 685. 
Restatement, Trusts, §§ 230, 231. \ 


Q. 39. C is the beneficiary of a trust set up for her by her fa- 
ther. She is a woman 38 years of age. In 1934 she received a state- 
ment from the trust company which is trustee for her, showing 
that during that year it had purchased certificates of beneficial in- 
terest to the extent of $8,000 in a mortgage on a large office build- 
ing, the entire amount of the mortgage being $1,000,000. The 
price paid for the certificates was given as $8,000, plus accrued 
interest, but the party from whom the trust company had bought 
the certificates was not named in the statement given voluntarily 
by the trust company to C at the end of the year 1934. C was 
shown this statement by a trust officer of the company and ex- 
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pressed satisfaction with the showing made by it. No questions 
were asked or further details given. C now discovers that the 
certificates were transferred by the investment department of the 
trust company to her trust at cost, having been purchased by the 
trust company for the purpose of being allocated to trusts later. 
C inquires whether she can hold the trustee for the loss which has 
followed, due to the fact that since their purchase these certificates 
have depreciated 50% in value. What answer and why? 


A. While it would seem that an investment in these mortgage 
certificates was unlawful, unless permitted by statute or the trust 
instrument, because of the fact that the trust investment was not 
kept separate and control of it was not vested in the trustee, the 
arguments of convenience and necessity in favor of such participat- 
ing mortgages have induced some courts to sanction them with- 
out the aid of statute. It is undoubtedly very difficult for a trus- 
tee to find a single mortgage suited to the ordinary trust invest- 
ment, and the participating mortgage or mortgage pool gives the 
trust greatly increased diversification in its investments and con- 
sequently greater security. 


In re Union Trust Co., 114 N.E, 1057, 219 N.Y. 514, © 

Bogert, Trusts and Trustees, § 676. 

See Restatement, Trusts, § 179. : 

Developments in the law, trusts, 48 Harv.aw Rev: 1184, 1186. 
Note, 34 Columb.Law Rev. 6683. 

10 Temple Law Q. 94, Duty to segregate funds. 


Q. 40. T is a trustee for C for the life of C, with a duty at the 
death of C to hold for D until he reaches 30 and then convey to D. 
A portion of the trust property which is being lawfully held by T 
consists of corporate stock in the A corporation. This corpora- 
tion announces to its stockholders that each shareholder may pur- 
chase at par one new share of stock for every share now held. 
The old shares are selling above par. Advise T with regard to his 
duties concerning this stock subscription right. Give reasons. 


A. It is the duty of T to exercise the stock subscription right 
for the benefit of the trust, or sell it, if it is financially advantageous 
to do either. Most courts direct the trustee in this situation to 
turn over the new stock obtained by exercising the right or the 
proceeds of the sale of the right to the capital of the trust, on the 
theory that it is not income but an outgrowth of capital. The 
granting of stock rights merely dilutes the value of each old 
share of stock. Under the Massachusetts rule about stock benefits, 
which makes the form of the benefit important, it would seem 
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that stock subscription rights should go to trust capital. Un- 
der the Pennsylvania rule, which makes the effect of the granting 
of the benefit controlling, it would seem that the stock rights 
should be allocated so as to reserve trust capital intact, but this 
has not generally been done. 


Ballantine v. Young, 81 A. 119, 79 N.J.Eq. 70; note 83 U.Pa.Law Rev. 98. 
Bogert, Trusts and Trustees, § 854; Developments, trusts, 48 Harv.Law 
Rey. 1192; 34 Mich.Law Rev. 1129, 1130. 


SECTION 7.—LIABILITIES OF A TRUSTEE 


Q.41. T, in a reorganization for the benefit of creditors, was 
made trustee of a small apartment hotel. He employed M as man- 
ager, the contract providing that the salary sHould be paid from 
trust income and that T should not be under any personal lia- 
bility to M on account of the contract. After M had worked 
several months, his salary became in arrears, U was appointed 
trustee in place of T and discharged M, claiming that T had no 
authority to employ a manager and that it was U’s duty to man- 
age the building personally since such work required a small 
amount of time and U was being paid commissiongy for that work. 
Assuming that U is right in his contention regarding T’s power to 
make the contract with M, what are the remedies of M, if any? 
Why? 


A. Since the contract of T did not bind him personally to 
pay M, and since it is assumed that the contract was beyond the 
powers of T as trustee, the only -possible remedies for M would 
seem to be either (1) on the breach of T’s implied warranty of his 
authority to make the contract; or (2) on quasi-contractual prin- 
ciples against U as trustee to recover the reasonable value of any 
benefits conferred on the trust. Ordinarily a trustee is personally 
liable on contracts made by him as trustee, unless he expressly ex- 
cludes such liability. For atl money which he pays out of his 
pocket on account of such personal liability, the trustee may be 
reimbursed from the trust funds, if the contract was within his 
powers. 


Equitable Trust Co. of Chicago v. Taylor, 161 N.B. 62, 330 DL. 42, 
Bogert, Trusts and Trustees, §§ 718, 724. 

Notes: 3 Uni.Chi.Law Rev. 498; 18 Minn.Law Rev. 860. 
Restatement, Trusts, § 268, comment e. 


Q.42. W paid the purchase price for an apartment house and 
had the title taken in the name of his cousin, V, who orally agreed 
to convey to W on demand. Thereafter V negligently managed 
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the apartment house in such a way that A was injured while law- 
fully on the premises. A sued V for damages, and, while the action 
was pending, V conveyed the realty to W. A later recovered 
judgment against V in the negligence action and then brought a 
bill in equity to have the conveyance from V to W set aside as 
- without legal consideration and made with intent to defraud the 
creditors of V. What result and why? 


A. V held the land under a resulting trust for W, arising out of 
the intent inferred from the payment by W of the price of the 
house, corroborated by the express agreement they made. There 
is nO presumption of a gift from cousin to cousin. This trust was 
enforceable, since the Statute of Frauds has nothing to do with 
resulting trusts. Vs conveyance to W was therefore lawful and 
in no way a fraud on the creditors of V. V was personally liable 
for his tort, committed while acting as trustee, and can be made 
to pay damages for it out of his own pocket. Whether he can be 
reimbursed from the trust property depends on the nature of 
the tort and the surrounding circumstances. His conveyance of 
the trust property to the cestui makes reimbursement out of trust 
funds seem very dubious. 


Shepard vy. Creamer, 36 N.E. 475, 160 Mass. 496. 

Bogert, Trusts and Trustees, § 731. 

Note, Liability of trust estate for torts of trustee, 84 Mich.Law Rev. 586. 
Restatement, Trusts, §§ 404, 406, 440, 442. 


SECTION 8.—POWERS OF A TRUSTEE 


Q. 43. T is trustee of a large apartment hotel, with a duty to 
operate it for the benefit of creditors. He employs a manager to 
supervise the servants, rent apartments, collect rents, and in gen- 
eral operate the property. T visits the premises frequently and 
gets written reports from the manager which T examines. Be- 
fore employing the manager T investigated his reputation and ex- 
perience and had references shown to him which appeared to prove 
that the manager was an experienced, competent, honest man. 
The manager takes $500 in collections and disappears. The bene- 
ficiaries of the trust sue to require T to replace the amount thus 
embezzled by the manager. What result and why? 


AS Probably T was authorized to delegate to the manager the 
duties stated. A trustee is required to perform personally the more 
important functions of his office. In this he is supposed to follow 
the practice of reasonably prudent business men in managing their 
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own affairs. Probably here a reasonably prudent owner would 
employ a manager, supervise him closely, and require frequent ac- 
countings. This T did. But it may be that T was negligent in not 
requiring a bond of the manager as to moneys collected. If this 
latter fact be found, T will have to replace the $500. 

In re Whitney’s Estate, 248 P. 754, 78 Cal.App. 638. 

Bogert, Trusts and Trustees, § 556. 


Restatement, Trusts, § 171, Duty not to delegate; § 174, Duty to exercise 
reasonable care and skill. 


Q.44. Green and Gray are trustees under the will of Jackson 
and hold a large amount of real property. A clause in the trust 
instrument provides that “the said trustees, Green and Gray, sha! 
have power to lease, mortgage and sell any real property held by 
them under this trust.” While negotiations for a lease are pend- 
ing, Green dies, leaving a will by which he devises all his real 
property to his son, Harry. Gray asks you what procedure he shall 
follow regarding the lease; whether he shall execute it alone, get 
Harry Green to join him, secure in some way the appointment of 
a new trustee and have the new trustee join, or whether his pow- 
er to give the lease is gone. What answer and why? 


A. The question is whether the testator intended the power to 
lease to be personal to the original trustees and exercisable by 
them alone, or intended it to be attached to the trusteeship and 
exercisable by those persons who might be trustees from time 
to time. Ejither sort of a power to lease might have been given to 
the trustees. The inconveniences of personal powers lead most 
courts to hold powers of trustees attached to the office, unless 
they are expressly made personal by the settlor. Gray should sign 
the lease alone. : 

Dodge y. Dodge, 71 A. 519, 109 Md. 164, 180 Am.St.Rep. 503. 


Bogert, Trusts and Trustees, § 553. 
Restatement, Trusts, §§ 195, 196. 


SECTION 9.—REMEDIES OF THE BENEFICIARY—BONA 
FIDE PURCHASE FOR VALUE, ETC. 


Q.45. A, a poor and feeble man, delivered $500 to B, to hold 
for A and expend for A’s benefit. B spent $100 of this money for 
his own benefit, purchased in his own name a share of stock at 
par with another $100, and bought for himself a $300 bond at par 
with the remaining $300. B then went into bankruptcy. The stock, 
now worth $40, and the bond, now valued at $330, are found among 
B’s papers. The trustee in bankruptcy informs A that he must 
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choose between taking the stock and the bond or filing a claim 
against the bankrupt’s estate. Is this right? Why? 


A. No. It is assumed that the informal arrangement made be- 
tween A and B made B a trustee for A. In appropriating for his 
own benefit $100 of the trust fund B became liable to A for that 
amount with interest from the date of conversion. In buying the 
stock B was almost certainly guilty of a breach of trust since cor- 
porate stock is rarely a lawful investment. In purchasing the bond 
B may have been making a lawful trust investment. A may put in 
a claim against the trustee in bankruptcy for the $200 wrongfully 
employed by B and either wasted or invested in the stock, and may 
claim a lien on the stock to the extent of $100 which will guarantee 
him getting the stock. As to the’remaining $160 of this unsecured 
claim A'will have to come in as a general creditor of the estate of 
B. A can trace the $300 of trust moneys into the bond and claim 
the bond as the product of his trust fund.. There is no inconsist- 
ency between tracing in one case and claiming a lien in the other. 


Primeau v. Granfield (C.C.) 184 F. 480. 
Bogert, Trusts and Trustees, § 865. 
Restatement, Trusts, §§ 202, 210. 


Q. 46. T held under his trust for C a nonnegotiable bond in the 
amount of $1,000 which had a market value of that amount. T 
wrongfully sold the bond to the X bank for $1,000, the bank be- 
lieving that it was the property of T and having no knowledge of 
the trust. The bank credited T’s private bank account $1,000 and 
put the bond in its vault. Prior to that time the account of T in 
‘the bank had to its credit $500, so that after the transaction the 
account stood at $1,500. T also owed the bank $500 on a note 
signed “T” which had been given for a personal loan. Thereafter 
T drew on the bank account for the amount of $500 for his own 
benefit. The breach of trust of T then became known and C, the 
cestui, seeks to compel the bank to return the bond, or if that be 
not permitted to turn over the $1,000 credit still standing in the 
name of T, The bank claims the bond as a bona fide purchaser and 
the bank account under a lien against T on account of the note due 
from him to the bank. What result and why? 


_ A. The bank is not a bona fide purchaser of the bond for value 

and will be obliged to surrender it to C, the cestui, or a successor 

trustee. The bank can then cancel the $1,000 credit which remains 

in T’s account, since the consideration for the granting of that 

credit has failed when the bond is taken from the bank: A giving 
Bat.Prop.Law (2p Ep.)—78 
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of bank credit is merely a promise to pay and not payment. When 
T drew out $500 from the account to pay his private debt, he is 
deemed to have been taking out the credit which belonged to him 
and not the credit obtained by the wrongful act of selling the trust 
bond for his own benefit. A bona fide purchaser is one who ac- 
quires a legal interest for value and without notice of the trust eq- 
uity.. Merely promising to pay value is not giving value. 
Manufacturers’ Nat. Bank y. Newell, 37 N.W. 420, 71 Wis. 309. 


Bogert, Trusts and Trustees, § 888. 
Restatement, Trusts, § 302. 


Even though the bond, certificate of stock or other chose in ac- 
tion sold by the trustee be nonnegotiable, if C has invested T with 
the customary indicia of ownership (as by assignment or indorse- 
ment of a document of title without any indication of the trust), 
and the X bank, the purchaser is misled thereby to part with value 
or change its position in reliance on this ostensible ownership of 
T, then C, the equitable owner, may be held estopped as against 
the X bank and the X bank may be regarded as having acquired an 
equity superior to that of C. Ballantine, Purchase for Value and 
E,stoppel (1922) 6 Minn.Law Rev. 87) 96, 115; Restatement, Trusts, 
8§ 284, 285, 313. Permitting T to withdraw the credit to his account 
would be a sufficient change of position. 


Q. 47. T, a trustee, holds for C as trust property a nonnegotiable 
bond payable to T and not disclosing any signs on its face that it 
was held in trust. In breach of trust T sells the bond to a bank, 
which believes T the owner of it and pays T for it by canceling 
T’s note to the bank for $500 which was held by the bank. T’s 
breach of trust is then discovered. What are the rights of a succes- 
sor trustee of T against (1) the bank; (2) against T? Why? 


A. There is a divergence of opinion on the question whether the 
bank is a bona fide purchaser of the bond for value and so can hold 
it free of the trust. The bank canceled an antecedent debt in re- 
turn for the transfer of the bond to it. Some courts declare this 
not the giving of value, since the position of the bank as a creditor 
of T can be restored if the bond is taken away from the bank. But 
many courts declare that the bank has changed its position ma- 
terially by canceling the debt and neglecting to attempt to collect 
the debt for some time, and that, therefore, the bank is a giver of 
value. The latter view is in accord with the tendencies of modern 
legislation. 


Se tn Nat. Bank vy. Cannon, 48 N.W. 526, 46 Minn. 95, 24 Am.St.Rep. 
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Bogert, Trusts and Trustees, § 889. ? 

Restatement, Trusts, § 304; 36 Columb.Law Rev. 658, 663. 

On the point of the superior equity of a bona fide purchaser for value of a 
nonnegotiable instrument, see Question 46; 6 Minn.Liaaw Rev. 87, 96, 115; 
Restatement, Trusts, §§ 284, 285. 


Q. 48. T was a trustee and had a bank account with the B bank, 
entitled “T, as trustee.” He drew checks on this account, signed 
“T, as trustee,” payable to the bank, presented them to the bank, 
and obtained therefor drafts drawn in favor of “T” by the B bank 
against its New York correspondent. T cashed these drafts and 
used the proceeds for his own benefit. The B bank did not know 
what T was going to do with the drafts and thought he was going 
to use them for a lawful purpose. T is now insolvent and in de- 
fault as trustee, and the cestuis of his trust seek to hold the B 
bank liable for the amount withdrawn by T for the purpose of get- 
ting the drafts. What result and why? 


A. While all third persons owe the beneficiary of a trust a duty 
not to take part with the trustee in committing a breach of trust, 
the bank is not put on notice by the facts of this case that a breach 
of trust is being committed. The bank is charged with notice that 
the credit in the account is trust credit, but it is not charged with 
notice that the procuring of a draft to the order of T with trust 
credit is a breach of trust, nor is it put on inquiry as to that sub- 
ject. The bank is entitled to believe that T is paying himself com- 
missions, or sums due him for reimbursement under the trust, or 
otherwise performing his duty, unless it has actual notice of a 
breach or notice of facts which make it bad faith for the bank to 
honor the check. 


Massachusetts Bonding & Insurance Co. vy. Standard Trust & Sav. Bank, 166 
N.E. 123, 334 Il 494. 

Bogert, Trusts and Trustees, § 909. 

Restatement, Trusts, § 324. ; 


Q. 49. The H. corporation advertises that it will, as agent, re- 
ceive money from subscribers, invest the funds in realty and secu- 
rities to be held in the name of the corporation, and pay over to the 
principals who have paid in the money, 80 per cent. of the actual 
income from the investments made by the corporation. X pays in 
$1,000 to the corporation and receives a certificate to the effect that 
the corporation is holding $1,000 as his agent and that he will re- 
ceive 80 per cent. of the income earned by his money. The funds 
collected by the corporation from X and others are mingled and 
the total net yield of the investments is distributed pro rata to the 
investors. The corporation having failed to pay X any income for 
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over a year, he brings a suit in equity to have the corporation ac- 
count as a trustee. The corporation raises the question of lack of 
jurisdiction in the court of equity and claims that there is no trus- 
teeship. What result and why? 


A. It would appear that the corporation was to be in a contract 
relation with the subscribers and not in a trust relation. The mon- 
eys subscribed are to be invested in the name of the corporation, 
apparently giving the corporation absolute title to the securities 
thus bought, with merely a contract duty to pay over income to 
the subscribers earned on the corporate property. 

Every trustee owes his beneficiary a duty to account in a court 
of equity, when reasonably asked to do so by a beneficiary, and this 
same obligation applies to other fiduciaries like agents. Equity 
may also have power to order an accounting of one in a contract 
relation. But it would not seem that the corporation should be 
required to account as trustee here. 


Barnes v. Century Sav. Bank, 144 N.W. 367, 165 Iowa, 141. 
Bogert, Trusts and Trustees, § 963. 
Restatement, Trusts, §§ 4, 12, 172, 173. 


“SECTION 10.—TERMINATION 


Q. 50. A executed and delivered a deed by which he conveyed to 
B real and personal property in trust to collect the income and pay 
it to A during his life, and at his death to divide the principal equal- 
ly among the children of A living at A’s death. A now has three 
adult children and is a widower aged sixty-five years. A and his 
children join in a petition to chancery to have the trust declared 
ended and the property delivered to A to be held by him absolutely. 
What result and why? 


A. Most courts will not grant the application for a termination 
of the trust. The law presumes that every human being is capa- 
ble of being a parent, no matter what his age. There is a legal pos- 
sibility, therefore, of further children being born to A, and these 
children would be remaindermen cestuis. The trust has a purpose 
in preserving the capital fund for the three living children and pos- 
sible after-born children and in securing A a continuous flow of 
income during his life. Courts generally do not terminate active 
trusts even though all cestuis are in being, of full age and sound 
mind, and apply for the ending of the trust. Here there are possi- 
ble after-born beneficiaries for whom no consent can be given. 


Anderson y. Williams, 104 N.E. oe 262 Ill: 308, Ann.Cas.1915B, 720, 
Bogert, Trusts and Trustees, § 1002; 48 Harv.Law Rev. 1201, 
Restatement, Trusts, §§ 337, 338, 340. 
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SECTION 1.—TESTAMENTARY CAPACITY 


Q. 1. T died leaving a duly executed will by which she attempt- 
ed to dispose of a large estate. One paragraph of the will left $5,- 
000 to X College, a small denominational school. T’s heir contest- 

-ed the will, alleging in reference to the gift to X College (a) that 

it had been induced by undue influence by the president of the col- 
lege and (b) that it was the result of T’s insane delusion that the 
president of X College was the new Messiah and that she (T) 
could save her soul from damnation by leaving money to his col- 
lege. What effect on the will if either or both of these allegations 
is proved? 


A. It is usually held, although there are a few cases to the con- 
trary, that where only a specific and severable part of the will is 
induced by fraud or undue influence, and the rest is not, that por- 
tion of the will may be excised and the rest probated. This is on 
the theory that what is excised is no part of the actual will of T. 
Accordingly, in the instant case, if only undue influence is proved, 
the will may be probated without the gift to X College. Wheth- 
er the same may be done if insane delusion is also proved is very 
doubtful. It is settled that insane delusion does not invalidate the 
will if it did not in any way induce the provisions thereof; it 
might seem to follow that if insane delusion affects only a specific 
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a 


and severable portion of the instrument, the rest could be regard- 
ed as the real will of T and probated as such. One or two cases 
contain intimations to this effect but the usual practice appears 
to be to refuse probate to the whole will if any of its provisions 
were the result of insane delusion. 
In re Maguire, 173 N.Y.S. 392, 105 Mise. 433. 
McCarthy y. Fidelity Nat. Bank & Trust Co., 30 S.W.(2d) 19, 325 Mo. 727, 
69 A.L.R, 1122. ’ ; 
Holmes y. Campbell College, 125 P. 25, 87 Kan. 597, 41 L.RvA.(N.S.) 1126, 
Ann.Cas.1914A, 475. 


Hildreth v. Hildreth, 156 S.W. 144, 153 Ky. 597. 
16 Iowa Law Rev. 119. 


Q.2. T, a wealthy man, died leaving a duly executed will which 
was contested for lack of mental capacity. The court instructed 
the jury inter alia that they should consider the size and value of 
T’s estate since it took a higher degree of mental capacity to dis- 
pose of a large estate than a small one. The jury found for the 
contestant. Was the instruction proper? 


A. This is a question on which courts are not agreed. It may 
seem unreasonable to say that a man’s mental capacity depends 
upon the amount of property he owns. On the other hand, the 
test of mental capacity which the courts have tended to develop is 
a practical and functional one rather than a theoretical one. It 
asks, not so much whether T came up to some arbitrary stand- 
ard, worked out scientifically, as whether he was in fact able to 
cope with the job he had set himself, i. e., the job of making a will. 
This is shown by the often-repeated statement that T must be able 
in general to know the nature and extent of his property, the names 
and identity of those who are the natural objects of his bounty, 
and the nature of the act he is doing. Thus, in fact if not in the- 
ory, the size and value of the estate may turn out to be a mate- 
rial factor in determining the question of T’s competency. 


Appeal of Martin, 179 A. 655,. 183 Me. 422. 
Matheson y. Matheson, 118-S.E. 312, 125 S.C. 165. 
Ivey’s Wstate, 271 P. 559, 94 Cal.App. 576. 


_ Q.3. T, a widower with one son, S, prepared a will leaving most 

of his property to an old friend, F. Taken suddenly ill, T asked 
S to hurry and fetch certain persons to attest the will. S said he 
would but in fact he did not mean to; intending to prevent the 
execution of the will and so take as heir, he deliberately delayed 
and did not return with the witnesses until T was dead. T had 
relied on S, had not secured other witnesses, and so the will was 
never executed. What relief, if any, is available to F? 
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A. Although S’s conduct was undoubtedly wrongful, no relief 
can be had in the probate court. That court has jurisdiction to 
refuse probate to wills or parts thereof induced by fraud but none 
to probate wills not duly executed although the execution thereof 
was prevented by fraud or other wrong. It is possible that F 
might recover the value of the intended legacy from S in a tort 
action, although the authorities on this are few and inconclusive. 


F’s best chance is to file a bill in equity against S seeking to have __ 


S declared a constructive trustee for F of the property wrongly ac- 
quired and in equity belonging to F. Equity has commonly given 
relief against the fraudulent acquisition or retention of property 
in several quite analogous groups of cases, and the relief has been 
given in at least one instance on facts quite like those here in- 
volved. | 


Lewis vy. Corbin, 81 N.H. 248, 195 Mass. 520, 122 Am.St.Rep, 261. 
Hall vy. Hall, 100 A. 441, 91 Conn. 514. 

Thomas y. Briggs, 189 N.E. 389, 98 Ind.App. 352. 

Dye v. Parker, 194 P. 640, 195 P. 599, 108 Kan. 304 

387 Harv.Law Rey. 653, 670, 671. 


Q. 4. T, who had made no will, was very ill. His doctor kept 
insisting that he make a will. T finally gave in to the doctor’s per- 
sistence and made a will; the circumstances were such that, con- 
sidering T’s feeble condition and the doctor’s persistence, it could 
fairly be said that T did not act voluntarily but was coerced into 
making the will. The doctor had no motive but an honest belief 
that every man should make a will;, he made no attempt to in- 
fluence the provisions of the will in any way and did not even 
know of them; neither he nor any one connected with him in any , 
way profited by or was affected by the will in any way. Wiil 
valid? 


A. It is commonly stated that for undue influence to invalidate 
a will it must affect the provisions thereof. The few cases involv- 
ing the point appear to be to the same effect. Perhaps this is a 
good common sense view, since not much harm is likely to be done 
by coercing a man into making a will as long as the coercion is not 
directed to the particular provisions of the instrument. Further- 
more, such a view is analogous to the rule that innocent misrep- 
resentation does not invalidate a will induced thereby. From the 
standpoint of theory, a contrary view might be urged. A will T 
does not wish to make is hardly T’s will. If T were to go through 
the form of executing a will but the evidence was convincing that 
he did not in fact mean the instrument to take effect as his will, 
probate would be refused though it could be shown that the pur- 
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ported will was such a one as T would make if he wanted to make 
one; the principal case seems analogous. And the point might 
be made that a testator under such circumstances would not be 
able to use his best judgment even though no effort were made to 
induce particular provisions. 

In re Lowe’s Will, 104 S.E. 143, 180 N.C. 140. 

Struth vy. Decker, 59 Aa 727, 100 Md. 368. 


In re Roy’s Bstate, 193 P. 682, 113 Wask. 277. 
21 Columb.Law Rev. 105. 


SECTION 2._EXECUTION OF WILLS 


Q.5. Jones, Smith and Thomas were three miners, caught in a 
cave-in. Only Jones could write and they had only one small piece 
of paper. -After consultation, Jones wrote the following docu- 
ment: “This is my will. I leave everything to my wife. Henry 
Jones Bill Smith Pete Thomas.” He then showed it to the other 
two and all three agreed that the document was to be the will of 
each. Jones and Smith died before help came. Under ordinary 
statutes, can the paper be probated as the will of Jones? As one 
will of Smith? 


A. The law recognizes that one document may be the will of ~ 
several persons; so-called joint and mutual wills afford a com- 
mon example. When the will is offered as the will of Jones the 
claim will be that Jones signed his own name as testator, and that 
it was attested by Smith and Thomas, Jones doing the manual act 
of writing their names for them. This is permissible in most 
states; in a few it is held that witnesses must sign in person. 
When the will is offered as Smith’s will the claim must be that 
Jones wrote Smith’s name to be not only an attestation (of the 
others’ wills) but also to be the signature of his own (Smith’s) 
will. This is complex but would seem to be permissible, particu- 
larly under the special circumstances of the case. All jurisdic- 
tions permit the testator’s signature to be made for him by another 
when in his presence and by his direction; most statutes express- 
ly provide for this. The same problem as to signing on behalf of 
witnesses arises here. A problem might also arise as to the order 
of signing; it might be said that Jones signed as witness before 
Smith (per Jones) signed as testator. Most courts make no dif- 
ficulty if the signings are part of one transaction and substantial- 
ly contemporaneous, but a few courts insist that if a witness signs 
even a moment before testator, the will is invalid. However, even 
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courts taking this strict view might be inclined not to apply it un- 
der the circumstances of the particular case. 

Horton y. Johnson, 18 Ga. 396. ; 

Schnee v. Schnee, 60 P. 738, 61 Kan. 643. 


Duffie v. Corridon, 40 Ga. 122. 
Gordon y. Parker, 104 So. 77, 1389 Miss. 334, 89 A.L.R. 931. 


Q. 6. T was stone deaf. She went to execute her will to the of- 
fice of the lawyer who had drawn it in accordance with her in- 
structions. The lawyer brought in two secretaries to act as wit- 
nesses and after T had read over the will and signed it, he showed 
her a pad on which he had written: “Is this your will and do you 
wish Miss Smith and Miss Jones to witness it for you?” T nodded, 
whereupon the lawyer handed the will to Miss § and Miss J, who 
proceeded to attest it. Miss S and Miss J saw T nod, but neither 
saw what was written on the pad. Will duly executed? 


A. Unless the statute expressly requires it the usual view is that 
the witnesses need not know the nature of the instrument they 
are attesting; it is enough that they know they are witnessing 
some instrument which T has signed and means to utter as his in- 
strument. Under this view, the will in question is doubtless well 
executed. It was T’s will and she did wish it attested. A con- 
siderable number of statutes, however, require T expressly to state 
to the witnesses that the instrument is her will. Under such stat- 
utes this will was not duly executed. The witnesses did not see 
what was on the pad; the lawyer might have written there: “Do 
you wish these people to witness this lease?” or anything else. 
The publication required by the statutes need not be in words but 
where it is by conduct the circumstances must be such as to make 
the implication from the conduct quite positive and unequivocal. 
The explanation of T’s nod was on the pad, and that the wit- 
nesses did not see. 


Long v. Mickler, 179 S.W. 477, 183 Tenn. 51. 

In re Ferris’ Will, 169 A. 697, 115 N.J.Eq. 115, affirmed mem. dec., 174 A. 
708, 117 N.J.Eq. 20. 

Hauer y. Hauer, 184 N.W. 1, 44 S.D. 375. 

Hill v. Davis, 167 P. 465, 64 Okl. 253, L.R.A.1918B, 687. 

66 Pa.Law Rev. 89. 


Q.7. T, having written a will, got in his car and drove to the 
house of friends to execute it. They came out to meet him and 
he signed the will as he sat in the car., They were about to sign 
as witnesses there but decided to go into the house to use a desk. 
Accordingly they went into the house and signed at a desk by a 
front window. ‘They were about twenty-five feet from T; he 


1942 WILLS AND ADMINISTRATION $2 


could see their faces, and the upper part of their bodies but not 
the will or their hands. Will duly executed? 


A. Nearly all statutes require that the witnesses sign in the pres- 
ence of the testator. According to the ordinary view this require- 
ment has not been met here. Usually it is said that the witnesses 
sign in the ‘presence of the testator when he can, if he looks, see 
both them and the will. The fact that the will in this instance 
could not be seen would be fatal. A few cases take the more lib- 
eral view that it is enough if T can see the witnesses and knows 
what they are doing although he cannot see the will and the ac- 
tual signing. Under this view the attestation here would be valid 
since it is never held to be necessary that the parties be in the 
same room. And a few cases take an even more liberal view and 
hold that the requirement of presence is met where there is a bona 
fide signing to T’s knowledge in his general vicinity. 

Walker y. Walker, 174 N.B. 541, 342 Ill. 876. 
Green y. Davis, 153 So. 240, 228 Ala. 162. 


In re Lane’s Hstate, 251 N.W. 590, 265 Mich. 539. 
16 Iowa Law Rey. 560; 33 Mich.Law Rev. 465. 


Q.8. T had duly made a will. Later, he wrote on the last page 
of it, just below his own and the witnesses’ signatures: “Codicil. 
I leave $500 to my old friend Jim Smith.” T then called in the 
original attesting witnesses, showed them the so-called codicil, 
pointed to the original signatures and said: “We don’t need to 
sign our names again, boys. I acknowledge my old one and you 
do the same.” They agreed. Codicil valid? 


A. Probably not in most jurisdictions. Statutes quite common- 
ly provide expressly that the testator may sign “or acknowledge” 
a previously made signature, and even in the absence of this, most 
courts hold that the statute is satisfied by the acknowledgment of 
a previously made signature in the presence of the witnesses. 
However, the same latitude is not ordinarily allowed to witnesses. 
Most statutes make no provision for acknowledgment by them and 
the prevailing view gives no effect to the mere acknowledgment 
by a witness of a previously made signature. Thus the attempted 
codicil here would ordinarily be regarded as properly signed by T 
(save in jurisdictions requiring signing at the foot or end) but not 
as duly attested and’so invalid. 

\ Smith y. Stone, 153 So. 648, 228.Ala. 229. 

In re Bullivant’s Will, 88 A. 1093, 82 N.J.Eq. 340, 51 L.R.A.(N.S.) 169, Ann. 


Cas.1915C, 72. c 
Hesterberg v. Clark, 46 N.B. 734, 166 Dl. 241, 57 Am.St.Rep. 135. 
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Q. 9. T attempted to make a holographic will on a sheet of paper 
which had printed at the top thereof the words: “Los Angeles, 
California.” Immediately following the printed words he wrote: 
“Jan. 18, 1936.” Below he wrote: “I, Henry Rogers, make this 
my last will and leave all my property to my beloved wife. Amen.” 
Is this valid under a statute authorizing unwitnessed wills if “whol- 
ly written, dated and signed” by T? 


A. Two difficulties are presented. The first is caused by, the 
printed words. In some states the simple and practical rule is to 
_ ignore printed words as “surplusage” if they are not necessary to 
the sense of the instrument. Under this rule, the words “Los 
Angeles, California,’ could be ignored. In other states, particu- 
larly in California, a more subjective test has been applied: did T 
intend the printed matter to be part of the will? If so, it becomes 
part of the will and invalidates it. Under this test the printed 
words here involved would seem to be fatal. Such has been held 
in the California cases, particularly in the earlier ones; a few later 
ones show a tendency to be more liberal and to evade and‘even dis- 
credit the rule. 

The second difficulty has to do with the signature; can the name, 
appearing at the beginning, be taken as a signature? It is com- 
monly said that it must appear that the name was intended as a 
signature, According to the strict view, this does not appear here 
and the will is unsigned and so invalid. Many cases, however, 
take a more liberal view and would assume that, since T wrote his 
name nowhere else, he meant it, in the one place it does appear, 
as his signature. This interpretation is aided by the word “Amen” 
which suggests finality and negatives the idea that T thought of 
the paper as unfinished. 


In re Will of Lowrance, 155 S.E. 876, 199 N.C. 782. 

In re Bernard’s Estate, 239 P. 404, 197 Cal. 36. 

In re DeCaccia’s Estate, 273 P. 552, 205 Cal. 719, 61 A.L.R. 393. 
In re McMahon’s Estate, 163 P. 669, 174 Cal. 423, L.R.A.1917D, 778. 
In re Sullivan’s Estate, 271 P. 753, 94 Cal.App. 674. 

12 N.C.Law Rey. 2138, 214-219; 29 Mich.Law Rev. 685. 


Q. 10. T typed a will, in five paragraphs, on one side of a sheet 
of paper, with attestation clause and blanks for the various signa- 
tures at the bottom. He then remembered another provision he 
wished to make; accordingly he turned the paper over and typed 
an additional clause at the top of the page. Under this he wrote 
with a pen: “§ 3b, to go after 3; added before execution,” and 
initialled it. He then called in witnesses, signed his name in the 
blank at the bottom of the page, and had the witnesses sign in the 
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blanks intended therefor. Effect, under a statute requiring T to 
sign “at the foot or end” of the will? 


A. The will is probably invalid. While initials may serve as a 
signature they were not here intended to execute the will but rath- 
er to evidence the fact that the addition on the back was made be- 
fore execution. The signature proper is not at the foot or end of 
the will. Had T put an asterisk or written “see over” or some- 
thing of the sort on the front page before the signature there is 
some authority to the effect that this permits treating the will “as 
if” the additional clause had in fact been inserted at the point in- 
dicated. There is also authority to the contrary. But on any the- 
ory it seems impossible to treat the additional clause as construc- 
tively present or incorporated where there is no reference to it 
in the body of the will before the signature. To permit a clause 
to incorporate itself into the will by its own provisions would be 
like lifting one’s self by one’s bootstraps. The writing under the 
added clause merely makes express what is clearly implied with- 
out it: that the clause was meant to be part of the will. As to 
probating the will proper (i. e., that on the front page) without the 
added clause, this has been sanctioned by the English decisions 
(partly because of the peculiar provisions of the Act of 1852) but 
has generally been rejected by the American cases. The theory of 
the latter is that the whole intended will must be signed at the end. 

Phipps v. Hale, L.R. 3 P. & D. 166. 
Baker’s Appeal, 107 Pa. 381, 52 Am.Rep. 478. 


In re Hstate of Ryan, 231 N.Y.S. 90, 133 Mise. 174, affirmed mem. dec., 170 
N.B. 166, 252 N.Y. 620. 


SECTION 3.—TESTAMENTARY CHARACTER AND IN- 
TENT \ vA 

Q.11. T had taken out several insurance policies on his life; by 
the terms of the policies T had a right to change the beneficiaries. 
He subsequently exercised this right and’ had the policies changed 
so as to name the X Trust Company as beneficiary. The policies 
were delivered to the trust company, the latter executing an in- 
strument wherein it was recited that the trust company held the 
policies as trustee and that it agreed to hold the proceeds of the 
policies, when paid, in trust for certain named beneficiaries. T 
did not thereafter exercise his right to change beneficiaries; he 
continued duly to pay the premiums up to and until the time of his 
death. At his death certain creditors claim that the proceeds of 
the policies are part of his estate on the ground that the intended 
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trust was testamentary in character, not executed as required by 
the Statute of Wills, and so void. Is this contention correct? 


_ A. The general rule holds such trusts valid. The most plausible 
technical explanation is that the beneficiary of the policy (here the 
trust company) has not a mere possibility or expectancy but a gen- 
uine, if slightly tenuous, interest which may be described as a vest- 
ed interest subject to divestment or a contingent interest, contin- 
gent’ because it may be revoked. Such an interest may be the sub- 
ject of atrust. Accordingly a trust is presently created; its corpus 
is the contingent interest later to be transmuted into the more use- 
ful form of cash. A less technical but perhaps more fundamental 
and realistic explanation would stress the fact that the problem 
does not really inhere in the beneficiary’s taking as trustee; the 
same problem is present in any case where the beneficiary does not 
take out the insurance and the insured reserves the right to change 
the beneficiary. The problem, that is, is whether the ordinary pres- 
ent-day life insurance policy is testamentary. The courts with sub- 
stantial unanimity hold that it is not. Whatever the technical rea- 
son given the real reason is probably an instinctive, if inarticulate, 
feeling that the policy (as distinguished from the letter) of the 
Statute of Wills is not violated and that the nature of the trans- 
action affords adequate safeguards against uncertainty, forgetful- 
ness, mistake, and fraud. A similar feeling doubtless explains the 
judicial tolerance of such other devices as joint bank accounts, sav- 
ings bank trusts, and “living” trusts. 


In re Soper’s Estate (Minn.) 264 N.W. 427. 
Gurnett v. Mutual Life Ins. Co. of New York, 191 N.BE. 250, 356 DL 612. 
18 Minn.Law Rev. 391; 46 Harv.Law Rev. 818. 


Q. 12. The X Oil Company established a stock-purchase plan for 
its employees. On request of the employee the company would 
withhold a percentage of his salary. This, with a further sum add- 
ed from’ the company’s own funds, was turned over to trustees who 
bought therewith stock in the company. This was to be held for 
a five year period at the termination of which the stock was to be 
distributed among the participating employees in proportion to 
their several contributions. Should any employee withdraw dur- 
ing the five year period he was only entitled to be repaid the 
amount of his withheld salary plus interest. It was provided that 
the interest of participants should be nontransferable save that 
each might name in writing a beneficiary to whom his stock and 
accrued dividends should be paid in the event of the participant’s 
death; the right of the participant to change the beneficiary was 
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expressly recognized. (T, an employee, became a participant in 
the plan, and named her sister as beneficiary in case ‘of her death. 
T died before the termination of the five year period. The com- 
pany turned over the shares held in trust for her to her sister in 
accordance with T’s designation. The administrator of T’s estate 
’ now seeks to recover the shares from the sister on the ground that 
the purported designation of a beneficiary was testamentary in na- 
ture, not executed in compliance with the Statute of Wills, and so 
void. Is this claim valid? 3 


A. The question must be regarded as an extremely doubtful one. 
The nature of the transaction seems to be inherently testamentary 
and, as-an original question, it seems that the answer would be ad- 
verse to its validity. There are, however, two lines of decisions 
tending in the other direction. The first are those upholding in- 
surance policies where the insured has a right to change the bene- 
ficiary, and so-called insurance trusts based thereon. (See answer 
to previous question.) The second are those upholding trusts 
wherein the owner of property turns it over to a trustee (usually 
a trust company) providing for the disposition of the property aft- 
er his death and reserving not only the right to the income during 
his life but the power to modify or revoke the trust. Such trusts 
have occasionally been held testamentary but the strong modern 
tendency is to treat them as valid. The strong affinity of the prin- 
cipal case to both these lines of cases is apparent; it also seems 
apparent that the machinery set up should be as safe and satisfac- 
tory as that provided by the Statute of Wills. Perhaps these con- 
siderations justify sustaining the disposition. Such was the view 
taken, in a similar case, by a seven-to-six decision of the New 
Jersey Court of Errors and Appeals. 

In re Koss’ Bstate, 150 A. 360, 106 N.J.Hq. 323. 
43 Harv.Law Rev. 521, 536-537. ~ 
eee Trust Co. vy. Hawkins, 167 N.H. 389, 121 Ohio St. 159, 73 A.L.R. 


Jones v. Old Colony Trust Co., 146 N.B. 716, 251 Mass. 309. 
38 Y.Law J. 1135. 


Q.13. T made and delivered to X an instrument in the form of 
an ordinary deed and purporting to convey to X “all the property, 
real and personal, I own at my aoe What is the effect of this? 


A. The instrument is operably a nullity. Whatever may be 
thought about its testamentary or non- testamentary character, it 
cannot take effect’ as a will, since not executed in accordance with 
the Statute of Wills. It is not promissory in character and rests 
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on no consideration so it cannot be enforced as a contract, irre- 
spective of the question whether such a contract might not be 
‘thought opposed to public policy. And it cannot take effect as a 
deed. To construe it as a present conveyance of all of T’s prop- 
erty as of the time of delivery would be a violation of \its express 
terms. And it is impossible to construe it as the present grant of 
a future estate. So construed, it is void for indefiniteness, since it 
conveys no defined or ascertainable property. 
Mould v. Rohm, 100 N.B. 971, 257 Ill. 436. 


Hall y. Hall, 218 N.W. 35, 206 Iowa, 1. 
Ballantine, 18 Mich.Law Rey. 470. 


Q.14. T executed and delivered an instrument purporting to 
convey Blackacre to X. The instrument was in the form of an or- 
dinary deed save that it contained the following provision: “This 
deed to be revocable by the grantor during his lifetime and to be 
null and void should the grantee die before the grantor.” It is 
argued that the provision in question makes the instrument testa- 

' mentary and hence inoperative. Is this correct? 


A. Most courts would probably hold the instrument valid as a 
deed. It differs from a will in that it passes a present interest, 
though one subject to be divested in either of two ways. Powers 
of revocation are very common in deeds of trust and usually up- 
held; while less common in outright deeds, the prevailing view fa- 
vors their validity. The condition, while giving the instrument in 
one regard an operation similar to that of a will, is not essentially 
testamentary in character; the contingency is not one within the 
control of the grantor. 


Smith y. Smith, 145 S.B. 661, 167 Ga. 368. 
Tennant vy. John Tennant Memorial Home, 140 P. 242, 167 Cal. 570. 


Wall vy. Wall, 30 Miss. 91, 64 Am.Dec. 147. 
Thomas y. Williams, 117 N.W. 155, 105 Minn. 88. 
Chaplin v. Chaplin, 184 P. 984, 105 Kan. 481. 


Q. 15. T had executed a will disposing of all her property and 
several codicils thereto; this will was in New York, in the pos- 
session of H. F. Johnson, her attorney. A valuable pearl necklace 
belonging to T was in the possession of a jeweler in New York. 
T, in Germany with her husband, was taken very ill. A few hours 
before her death she dictated the following document: 

“Mr. H. F. Johnson, or whom it may concer: 

“Please deliver to my husband my pearl necklace as his own 
and to do with as he sees fit. The only will I have made is the 
one I handed you several years ago for safekeeping.” 


1, eRe 
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T signed this document and had it attested by two competent 
witnesses. After her death her husband offers it for probate as a 
codicil to her will. Is the instrument entitled to probate? 


A. The instrument is probably entitled to probate. The rule as 
usually stated is that to be entitled to probate the instrument 
must be testamentary in character, and, further, that the testa- 
mentary character must appear on the face.of the instrument and 
may not be established by evidence aliunde. The instrument here 
appears to be a present delivery order; a strict court might hold 
it to be nothing more. However, any paper is meaningless save 
as the objects or facts to which it applies can be shown. Accord- 
ingly, it is said that the circumstances surrounding the execution 
of a purported will may be shown to aid in determining its na- 
ture and meaning, although courts differ as to how much may 
come in under the guise of “surrounding circumstances.” Here, on 
investigation of the facts it appears that the addressee of the pa- 
per did not have possession of the necklace. From this an infer- 
ence may be drawn that something other than a delivery order was 
intended, an inference strengthened by the further direction “or 
whom it may concern.” Again, T knew that under the circum- 
stances her intention could not possibly be carried out during her 
lifetime; accordingly she must have contemplated and intended a 
post-mortem disposition. Again, the fact that the addressee was 
her attorney and had possession of her will, as well as the refer- 
ence to the will, suggest that she was thinking in terms of wills. 
It might even be suggested that the statement “the only will I 
have made * * *” is intended as an affirmance of the earlier 
will. This would be testamentary per se; it would probably have 
the effect of revoking codicils inconsistent with the original will. 
Putting all these items together a case seems to be made out strong 
enough to justify admitting the instrument to probate. 

Austin y. First Trust & Savings Bank, 175 N.E. 554, 343 TLL 406. 
In re Perry’s Will, 187 S.E. 145, 198 N.C. 397. 


Cunningham y. Hallyburton, 174 N.E. 550, 342 Ill. 442, 
In re Lloyd’s Estate, 239 N.W. 390, 256 Mich. 305. 


Q. 16. T had previously executed a will which was in the pos- 
session of her attorney. She wrote a letter to the attorney as fol- 
lows: 

“Some time ago you made a will for me. I wish to change it as 
follows: All my property to be divided equally among my son 
Henry and my daughters Jane and Virginia.” 
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T signed the letter and had it attested by two competent wit- 
nesses: She then mailed it to the attorney, but she died suddenly 
before he received it. T’s son Henry, who received very little un- 
der the original will, offered the letter for probate. Is it entitled 
to probate? 


A. In cases of this sort the question is usually said to be wheth- 
er the instrument merely evidences the general intention of T as to 
the posthumous disposition of his property.or whether he intend- 
ed by that particular paper to effect the desired disposition. Only 
in the latter case, it is said, is the paper a will and entitled to pro- 
bate. As pointed out in the answer to the previous question it is 
usually said that the testamentary intention must be found on the 
face of the instrument; this rule, however, is subject to the some- 
what variable qualification that evidence of surrounding circum- 
stances is admissible. Another qualification or exception not un- 
commonly found is that extrinsic evidence is admissible when the 
instrument is ambiguous. In the principal case, on the face of the 


instrument, the question seems to be this: Did T think of the let- - 


ter as itself effecting a disposition of her property or did she think 
of it as simply a request to her attorney to prepare a new instru- 
ment embodying the desired disposition? The latter seems the 
sounder interpretation; the fact of attestation might tend in the 
other direction but probably has little significance; T may well 
have thought that instructions about such an important matter 
should be witnessed. The question can be restated in this form: 
if, after the letter was sent, T had been asked if she had made a 
new will, what would she have said? Probably: “Not yet, but 
I’ve arranged to.” It must be admitted, however, that courts are 
very prone to find testamentary intention in cases like this. And 
many of the cases are governed by extrinsic evidence of T’s intent, 
admitted on one of the theories mentioned above. 


In re Henry’s Estate, 244 N.W. 141, 259 Mich. 499; Id., 248 N.W. 853, 263 


Mich. 410. y, 
Nelson v. Nelson, 30 S.W.(2d) 893, 235 Ky. 189. 
In re Major’s Dstate, 264 P. 542, 89 Cal.App. 238. 


SECTION 4.—INTEGRATION OF WILLS 


Q. 17. T had instructed his attorney to prepare two rather dif- 
ferent drafts of a proposed will, T intending to decide later which 
one he would execute. The attorney prepared two drafts; T ex- 
amined them, but still was unable to choose. Finally T called the 
attorney on the phone, told him he had decided on draft B, and 

Bau.PrRozs.LAw (2D ED.)—79 
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asked him to bring it out to his house in the morning for execu- 
tion. In the morning the attorney brought out a draft, consisting 
of ten typed and numbered pages, stapled together, T had witness- 
es ready, and the execution of the will was about to take place 
when the attorney noticed that the seventh page was that belong- 
ing to draft A and not to draft B. A telephone call showed that 
the attorney’s secretary had carelessly mixed the pages and that 
page seven of draft B was at the office with draft A. T was ina 
hurry to execute the will and accordingly the will as brought was 
signed and attested, T saying to the witnesses: “You are to re- 
member and bear witness that this page seven is not to be includ- 
ed and that the right page seven, now down town, is to be treated 
as included.” Has a will been validly executed and, if so, of what 
does it consist? 


A. Certainly the intended page seven (i. e., page seven of draft 
B) has not been executed. The rule is stated that no paper can be 
executed as part of a will which is not present at the execution. 
The doctrine of incorporation by reference, of course, makes a real 
or apparent exception to this rule, but that doctrine has no ap- 
plication to the present case since the other pages naturally con- 
tain no statement purporting to incorporate the missing page. 
Whether page seven of draft A becomes part of the will in spite 
of T’s intention to the contrary is harder to say. The prevailing 
rule holds that probate may be refused where the evidence clearly 
shows that although the instrument was apparently duly execut- 
ed the testator in fact never meant it to take effect as his will but 
was merely going through the form-of executing it for a practical 
joke, a lesson, or some other reason. Courts feel that such a rule 
is necessary to prevent injustice, yet apply it with great caution 
and reluctance. Probably they would not be inclined to apply it 
to part of an apparently integrated will; they would think it go- 
ing too far to allow a testator to go through the form of executing 
an apparently integrated will of ten pages and then say he meant 
all of it to take effect but page seven. Hence the probable result 
is that T has legally executed the ten page instrument before him, 
in spite of the fact that this is not wholly in accord with his intent. 

Gass’ Heirs y. Gass’ Ex’rs, 3 Humph.(Tenn.) 278. 
Lister vy. Smith, [1863] 3 Sw. & Tr. 282. 


In re Kennedy’s Will, 124 N.W. 516, 159 Mich. 548, 28 L.R.A.(N.S.) 417, 134 
Am.St.Rep. 748, 18 Ann.Cas. 892. 


Q. 18. After the occurrence of the facts stated in the previous 
question, (17) T, on the advice of his attorney, prepared the fol- 
BAL.PROB.LAW (2D ED.) 
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lowing paper: “Memorandum. The seventh page of the will I 
have just executed is to be treated as null and void and as no part 
of the will, and in its place is to be substituted the proper seventh 
page, in the possession of my attorney.” T signed this paper, and 
had it attested by two competent witnesses. What is the effect of 
this? Would T have been better advised simply to tear out the 
wrong page seven and insert the right one in its place? 


A. T has probably achieved his purpose, although in a very fool- 
ish and bungling way. The statement that the seventh page “is 
to be treated as null and void” while clumsy and inapt seems to 
express a present intent that page seven be revoked. Statutes uni- 
versally permit revocation by a later testamentary instrument duly 
executed. The substitution of the proper seventh page presents 
more of a problem but probably can be done on the theory of in- 
corporation by reference. An intention is expressed to have a pa- 
per treated as part of T’s will; the cases do not require the use of 
the word “incorporate” or any other particular terms. The paper 
is referred to as in existence and it is, after a fashion, described 
and identified. While the courts usually state that a very clear 
and definite description is essential, they are in fact usually satis- 
fied with less. Cases can be cited accepting a much vaguer de- 
scription than that in the present instance. T, of course, should 
have been advised to prepare and execute a whole new copy (con- 
taining a clause expressly revoking former wills) or, at the very 
least, to re-execute the corrected version. Correction without re- 
execution would have done little if any good; it might have served 
to revoke the wrong page seven but it could not have served to sub- 
stitute the right one. 


Luther y. Luther, 100 So. 497, 211 Ala. 352. | 
Newton v. Seaman’s Friend Society, 130 Mass. 91, 39 Am.Rep. 433. 
White v. Reading, 239 S.W. 90, 293 Mo. 347. 


Q.19. T, a widower with three sons, John, Henry, and Rich- 
ard, took a large envelope and wrote on it: “At my death you are 
to have my U. S. bonds, Henry the within securities, and Richard 
the rest of my estate.” He signed this and had it attested by the 
gardener and the butler. He then put inside certain securities, 
sealed the envelope, and handed it to John, saying: “Keep this; 
it’s my will.” At T’s death, Richard claims all the property on the 
theory that the attempted bequests to John and Henry are void. 
Is this contention correct? 


A. Richard’s claim seems to be sound, at least in theory (sub- 
ject to whatever modifications might have to be made under the 
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local pretermitted heirs statute.) The attempted gift to John is 
probably void. The writing nowhere names him; if it is construed 
as making a gift to the person to whom the writing is handed that 
would leave it in T’s power to make any one the beneficiary and 
at any time after execution, by simply handing him the writing. 
The naming of the beneficiary is clearly a testamentary act and 
must be done with testamentary formalities. It might be urged 
that T did not intend to reserve himself any such power, that when 
he wrote “you” he definitely meant his son John, and that the pa- 
per thus names the beneficiary when “you” is properly construed. 
Cases could be cited that would justify going such lengths in “ex- 
plaining ambiguities.” However, the better view would probably 
stop short of this. “You” is hardly more definite than if T had 
written “X”; to allow this to be “explained” is virtually to elimi- 
nate the requirement that the legatee be identified by the will. The 
attempted gift to Henry should likewise be void. The securities 
are identified only by T’s act (subsequent to the execution of the 
writing) of putting them in the envelope, and that act was clearly 
testamentary since its obvious purpose was to identify the secu- 
rities and nothing else. Had they been put into the envelope pri- 
or to the execution of the writing, it would have referred to ob- 
jects definitely and finally identified and so have been valid. As a 
practical matter it is not unlikely that many courts would be will- 
ing to overlook this distinction, treat the acts as constituting one 
transaction, and so hold the gift to Henry valid, as long as no sub- 
sequent change of the securities in the envelope was made, 
Hichhorn y. Morat, 193 S.W. 1013, 175 Ky. 80. 
In re Harrison’s Estate, 46 A. 888, 196 Pa. 576. 


In re Thompson’s Will, 145 S.E. 393, 196 N.C. 271, 62 A.L.R. 288, 
25 Columb.Law Rey. 879, 895-903. 


Q.20. T’s duly executed will contained this provision: “I direct 
that any checks I may have issued which may be outstanding at 
my death be treated as valid claims against my estate and paid by 
my executor.” T subsequently made and delivered several checks 
intended as gifts; he died before they were cashed. Are the checks 
enforcible against his estate as claims or legacies? 


A. Probably not. As checks they are, by the usual view, mere 
orders to pay and automatically revoked by T’s death. They can- 
not be regarded as incorporated into the will, since they were made 
after the execution thereof. It could be argued with considerable 
plausibility that the checks were presumably not made with intent 
to affect the will and so may be regarded as non-testamentary acts 
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identifying the amounts and recipients of gifts made by the will. 
This argument was rejected, however, in a case involving the point. 


In re Gibbons’ Will, 249 N.Y.S. 753, 139 Misc. 658. ; 
Lear v. Manser, 96 A. 240, 114 Me. 342. 


SECTION 5.—REVOCATION OF WILLS 


Q. 21. Virginia Jones, domiciled in a state which authorizes both 
attested and holographic wills, on June 1, 1935, duly executed the 
following typewritten and attested will: “I leave Greenacre to 
B; Blackacre to A; my horse Major to C; my Ford to F; and the 
residue of my estate to H.” On July 1, 1935, she duly executed 
the following typewritten and attested will: “I leave Blackacre 
to E; my mare Jenny to D; my Ford to G; and the rest of my 
effects to K.” On her death in December, both wills were found 
together in a sealed envelope on which she had written in her own 
hand: “Aug. 1, 1935, Last Will & Testament of Virginia Jones.” 
What result? 


A. If the envelope and writing thereon is ignored, as it probably 
would be, the case is presented of two partially inconsistent wills. 
The last clause of the second will might be treated as a general 
residuary clause, making the second will dispose of the whole es- 
tate and leaving nothing for the first to operate on. However, the 
word “effects” is most commonly construed as not including real 
property. On this construction, Greenacre is not disposed of by 
the second will; both wills are probated, Greenacre passing by the 
first, and the rest of the property by the second. However, the 
envelope clearly indicates that testatrix regarded the two instru- 
ments as together constituting her will. To be effective that in- 
tent must be expressed in some way sanctioned by the statute. 
Such a result could be reached by treating the envelope as a holo- 
graphic codicil incorporating both wills. It is not impossible to 
find such an intent implied in the writing, and some cases have 
held that a holographic will or codicil may incorporate a non- 
holographic instrument, although this seems theoretically unsound. 
Under such a view, both instruments would be given effect as far 
as possible. The second residuary clause would supplant the first, 
as far as personal property is concerned. Thus Greenacre would 
go to B, Blackacre to E, Major to C, the Ford to G, Jenny to D, 
the residuary realty to H, and the residuary personalty to K. 

Neibling v. Methodist Orphans’ Home Ass’n, 286 S.W. 58, 315 Mo. 578, 51 


A.L.R. 6389. 
In re Wolfe’s Will, 117 S.B. 804, 185 N.C. 563. 
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Alexander v. Johnston, 88 8S... 785, 171 N.C. 468. 

Gooch y. Gooch, 113 S.E. 8738, 134 Va. 21. 

Frelinghuysen v. New York Life Ins. & Trust Co., 77 A. 98, 31 R.I. 150, Ann. 
Cas.1912B, 237. 

12 N.C.Law Rev. 213, 224-2380. 


Q. 22. T had duly executed a will, all on one side of a single sheet 
of paper. Later, intending to revoke the will, T wrote on the 
back thereof, and signed: “This will null and void and to be kept 
onty as a memorandum for a new one if I desire to make same.” 
Stl later T used the will as the basis from which to draft the 
sketch of a proposed new will; he then threw the old one in the 
fire and burned it up. T died shortly thereafter, never having exe- 
cuted the proposed new will. Was the old will legally revoked? 


A. Not according to the usual view. The writing, not being exe- 
cated, could not amount to a revocation by subsequent testa- 
tuentary instrument. Statutes ordinarily provide for revocation by 
cancellation. This is said, however, to mean a “physical” cancel- 
iation, i. e., a marking through or out of the writing. Writing in 
the margin or on the back of the instrument, not through or across 
any of the language of the will, will not do. Hence T’s original 
act did not revoke the will as he supposed. The subsequent burn- 
ing failed to operate as a revocation because it was not done with 
any intent thereby to revoke the instrument. Act and intent must 
concur but here T, supposing the will already revoked, could hard- 
ly nave meant to revoke it when he threw it in the fire. As said 
in a famous English case involving this point: “There can be no 
intention to revoke a will, if a person destroys the paper under the 
idca, whether right or wrong, that it is not a valid will.” 


Thompson v. Royall, 175 S.B. 748, 163 Va. 492. 
Worcester Bank & Trust Co. y. Bllis (Mass.) 197 N.B. 637. 
Giles v. Warren, [1872] L.R. 2 P. & D. 401. 


Q.23. T had duly executed a will, which he kept in his desk. At 
his death the will was found there. Examination showed that the 
bottom of the last page, containing the signatures of the witness- 
es, had at some time been cut off but had later been replaced with 
the aid of a piece of gummed paper. There was absolutely no 
evidence as to the cutting except that the witnesses testified posi- 
tively that it had not been done when the will was executed. T’s 
heir contested the will, claiming it had been revoked. Should pro- 
bate be granted? 


A. Unless the will were one requiring no witnesses, as a holo- 
graphic will, the cutting off of the signatures would revoke it, if 
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done with that intent. Where the will remains in the custody of 
the testator, the presumption is that any alterations or mutila- 
tions thereof were made by the testator and that such mutilations 
or cancellations as would revoke the will were made with that in- 
tent. Had the cut-off paper not been preserved and replaced the 
result would certainly be to establish that the will had been re- 
voked. The preservation and replacement of the paper makes 
possible the inference that the cutting was done by mistake or 
with some other motive than to revoke the will. However, the 
most reasonable inference is that‘ the cutting was done with in- 
tent to revoke and that T later attempted to re-establish the will by 
pasting the paper back. This, of course, could not serve legally 
to revive the will. Hence, by the better view, the presumption of 
revocation applies and, there being no evidence to rebut it pro- 

bate must be refused. . 


In re Curry’s Estate, 177 A. 696, 317 Pa. 565. 
In re Wood’s Will, 11 N.Y.S. 157, 2 Con.Surr. 144, 


Q. 24. T duly executed a will, on two sheets of paper, containing, 
inter alia, this provision: 

“7, I devise my lot Blackacre to my son Thomas and my lot 
Greenacre to my son Daniel.” 

The italicized line was at the bottom of the first page of the will 
and the succeeding line at the top of the second page. Subse- 
quently, T took a pair of scissors, cut off the italicized line from 
the bottom of the first page, and burned it up. What result? 


A. In jurisdictions where the statute makes no express provi- 
sion for partial revocation by acts, it is usually held that no such 
revocation is possible. In such jurisdictions T’s act would have no 
effect save in the very unlikely case that it could be shown that T 
meant thereby to revoke the whole will. In jurisdictions where ex- 
press provision -is made for partial revocation by acts, the result 
would probably be the same. A distinction is drawn between a 
partial revocation and the virtual making of a new gift in the guise 
of a revocation; the former may be done by cancelling, cutting, 
&c., but the latter requires re-execution. In the present case, the 
effect and the apparent intent is to substitute Daniel for Thomas 
as the devisee of Blackacre as well as to revoke the devise of 
Greenacre; probably it would be held impossible to achieve this 
under the guise of a revocation. The incidental revocation of the 
gift of Greenacre would no doubt be regarded as conditioned on 
the substitution and as failing therewith. 

Law v. Law, 3 So. 752, 83 Ala. 432. 
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Bigelow vy. Gillott, 123 Mass. 102, 25 Am.Rep. 32. 
Eschbach y. Collins, 61 Md. 478, 48 Am.Rep. 123 
Nelen y. Nelen, 161 A. 121, 52 R.I. 354. 

23 Ky.Law J.559, 572-575. 


SECTION 6.—CONDITION AND MISTAKE 


Q. 25. T, about to sail for Europe, duly executed a will as fol- 
lows: “I am going on a journey and may not ever return. If not, 
this is my last will. I leave my farm to my friend Henry Tomp- 
kins and the rest of my property to my heirs at law.” T returned 
safely from the journey and lived ten years thereafter. At her 
death, the will was offered for probate. T’s aunt who was, under 
the local statute, T’s sole heir at law, contested the will on the 
ground that it was only to take effect on a contingency that had 
not happened. The court, however, admitted the will to probate. 
Subsequently the decree of distribution, awarding all T’s property, 
except the farm, to the aunt, was attacked by certain of T’s cousins 
who offered to show by the testimony of the scrivener who drew 
the will that T had instructed him that she wanted everything but 
the farm to go to her cousins and that the use of the term “heirs 
at law” was the result of his mistaken belief (shared by T) that 
her cousins were her heirs at law. The court excluded this tes- 
timony and awarded the property to the aunt. Was the court cor- 
rect in its ruling on (a) probate; (b) distribution? 


A. The rulings were correct. (a) The validity of an expressly 
conditional will is recognized but the strong modern tendency is 
to construe such language as that in the will here as not really 
expressing a condition but rather merely stating the inducement 
of the will. That is, the will is construed as if it said: ‘Since I 
am going on a journey * * * I make my will, etc.” The real, 
though often unexpressed criterion, by which courts are guided 
would seem to be whether the substantive provisions of the will 
have any real relation to the nominal condition. In the instant case 
nothing suggests that T’s intention to benefit her friend and her 
heirs is really conditioned on her nonreturn from the journey. (b) 
Where a testator deliberately and advisedly embodies a provision 
in a duly executed will, it is usually held that the operation of the 
will cannot be avoided or modified by showing either that the tes- 
tator misunderstood the clear meaning of the words he employed 
or that he was mistaken as to the facts inducing the provision. T 
used here a word having a definite and unmistakable meaning. 
There is no ambiguity. To “construe” the will, on the basis of the 
mistake, as making a gift to the cousins, would be to disregard the 
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written will and substitute therefor the unwritten and unexecuted 
intent of T. 

Robnett v. Ashlock, 49 Mo. 171. 

Baton v. Brown, 24 S.Ct. 487, 193 U.S. 411, 48 L.Ed. 730. 

386 Yale Law J. 887. / 


Mahoney v. Grainger, 186 N.B. 86, 283 Mass. 189. 
Iddings v. Iddings, 7 Serg. & R.(Pa.) 111, 10 Am.Dec. 450. 


Q. 26. T, having duly executed a will, gave instructions for the 
preparation of a second one, intended not to supplant or revoke the 
first but to supplement and go with it. Through the mistake of 
T’s lawyer the draft of the second will contained a clause revok- 
ing all prior wills. T, being assured by the lawyer that the second 
will was as he wished it, proceeded to execute it without reading 
it. At T’s death the mistake was discovered and both wills offered 
for probate. May the first will be probated? 


A. In England the law is settled that where words have been 
introduced into a will by mistake and T executes the will without 
reading it and in ignorance of the mistake, the words may be omit- 
ted from the will on probate. This doctrine has been applied in 
several instances to a clause of revocation, inserted by mistake, as 
in the principal case. The American courts have seldom, if ever, 
adopted this doctrine, and the American law on the problem is in 
a state of considerable uncertainty and confusion. Some cases ap- 
pear to hold that where a provision is inserted by mistake and the 
provision is a “material” one, the whole will must be refused pro- 
bate. However, there are several American cases: which give re- 
lief against a mistaken clause of revocation on grounds not very 
clearly specified and it seems likely that some way would be found 
of giving relief in the principal case where the mistake is suscep- 
tible of proof and where relief is, procedurally, easy to give. 
Strong analogy could be found in the cases rejecting part of a will 
for fraud or undue influence. (See Question 1, ante.) 


Goods of Moore, [1892] P. 378. 
Owens v. Fahnestock, 96 S.E. 557, 110 S.C. 180. 
26 Harv.Law Rev. 212; 16 Iowa Law Rev. 285. 


Q. 27. T duly executed a will leaving all his property to his sis- 
ter, S. Later, T duly executed a will as follows: “I leave half my 
property to A and half to B.” When this was executed A, though 
unknown to T, was dead. B died the next day and T himself the 
following day, unaware of the death either of A or B. A and B 
not being within the terms of the local anti-lapse statute, both of 
the gifts in the second will failed. Is the first will revoked? 


/ 
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A. The cases involving this type of question are in the greatest 
confusion. There are three possible results: (a) The whole first 
will stands; (b) the whole first will is revoked; (c) the first will 
is revoked as to half T’s property. As to (a) it might be argued 
that, there being no express clause of revocation, the first will is 
revoked only so far as is necessary to give effect to the operative 
provisions of the second will; since neither of the dispositions of 
the second will can take effect, the first one remains wholly unre- 
voked. Or it might be said that though the second will doubtless 
shows an intent to revoke the first one, that intent is conditional, 
che condition being the validity of the provisions of the second will. 
Since that condition has failed, the intent to revoke fails with it. 
In favor of (b) it can be argued that the second will, disposing of 
the whole estate, manifests an intent to revoke the first will as 
plainly as if there were an express clause of revocation. This in- 
tent is not expressed to be conditional; the facts raise no implica- 
tion that it was meant to be conditional since, the beneficiaries of 
the two wills being wholly different, there is no reason to think 
that T would have preferred the first will to intestacy. The argu- 
ment for (c) would rest on the fact that the gift to A was void 
(since A was dead when the will was made) while the gift to B 
was valid when made. It would be argued that any revocation of 
the first will must have taken place when the second was executed. 
The gift to A, being void, could not operate to revoke anything 
but the gift to B operated at that moment to revoke the will pro 
tanto, and nothing has happened since that could revive it. Of 
these three solutions it seems that both the better reasoning and 
the weight of authority support the second, i. e., that the first will 
is totally revoked. 

Mort v. Trustees of Baker University, 78 S.W.(2d) 498, 229 Mo.App. 632. 
McClure’s Hstate, 165 A. 24, 309 Pa. 370. 

In re Street’s Hstate, 280 P. 413, 138 OKL 115. 

In re Marx’s Estate, 164 P. 640, 174 Cal. 762, L.R.A.1917F, 234. 


33 Harv.Law Rev. See 5 So.CalLaw Rev. 273; 22 Ky.Law J. 469, 481- 
494. 


SECTION 7.—REVALIDATION OF WILLS 


Q. 28. T’s duly executed will left the residue of his estate, after 
certain specific bequests, “to my friends Henry Thomas, John 
Parker and Roger Williams.” Some time after the execution of 
the will John Parker died, leaving an only son and sole heir, also 
named John Parker. Thereafter T duly executed a codicil to his 
will, naming a new executor, and expressly ratifying and confirm- 
ing his will. At the time when the codicil was executed T knew 
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of the death of John Parker, the elder, but made no reference to 
the fact in the codicil. At T’s death there is a dispute as to the 
effect of the residuary clause. Henry Thomas and Roger Wil- 
liams claim to be entitled to it all; T’s heir claims that a third of 
the residuary gift has lapsed and passed to him by intestacy; John 
Parker, the younger, claims to take under the residuary gift, al- 
though not within the anti-lapse statute of the jurisdiction. What 
is the proper solution? 


A. The result probably most in accord with T’s intent would 
seem to be to divide the residue between Thomas and Williams, 
but there are some difficulties in the way of this. If no doctrine of 
republication by codicil is applied, the case is the simple one of a 
lapsed share of residue. The ordinary rule, which is believed to 
be over-literal and not in accord with the normal intent of a tes- 
tator, gives the lapsed share to the heir and not to the other residu- 
ary legatees. A small minority of jurisdictions allow the other re- 
siduary legatees to take. It is ordinarily said that the effect of a 
codicil, affirming a will, is to republish the will and make it speak 
as of the date of the codicil. This doctrine, applied literally here, 
might give the share of residue to John Parker the younger on the 
theory that he was the only John Parker to whom the will could 
apply at the date of the codicil. A few cases give color to such a 
construction but it seems very strained; it is hard to conceive of 
a testator meaning to achieve such a result by a codicil and yet 
not expressing his intent, which he could do in a few words. A 
slightly less strained version of the republication doctrine would 
treat the will as republished without any John Parker as a legatee, 
i. e., would treat T as saying to himself: “Death has stricken out 
the name of John Parker; by affirming the will I obviously express 
my intention that the residue shall go to the survivors, Thomas 
and Williams.” This interpretation appears to have been given in 
an American case involving similar facts. Probably the average 
court would treat any theory of republication as too subtle and 


‘speculative for application here and put the case into the simpler 


category first suggested above: That involving the effect of a 
lapsed share of the residue. 

Dresel v. King, 85 N.E. 77, 198 Mass. 546, 126 Am.St.Rep. 459, 

Corbett vy. Skaggs, 207 P. 819, 111 Kan. 380, 28 A.L.R. 1330, 

31 Mich.L.Rey. 585. 

In re Hardyman, [1925] 1 Ch. 287. 

In re Bradley’s Estate, 194 N.Y.S. 888, 119 Mise, 2, 

Gibbons v. Ward, 171 S.W. 90, 115 Ark. 184. 

40 Harv.Law Rev. 71. 


~~ 


1260 WILLS AND ADMINISTRATION § 7 


Q.29. T duly executed a will, by clause 7 of which he gave his 
lot Blackacre to his son John. Some time later T drew a heavy 
line through the name “John” in clause 7, and wrote over it “Hen- 
ry.” A year later he purported to execute a codicil to his will by 
which he revoked clause 7 of his will and gave Blackacre to his son 
Thomas. This codicil was not duly executed, however, by reason 
of the failure of the witnesses to attest it in T’s presence as re- 
quired by the statute. A year later, the executor named in the will 
having died, T duly executed a codicil in which he nominated a 
new executor and stated that he otherwise ratified and confirmed 


his will. At T’s death, who takes Blackacre? 


A. Prior to the execution of the second (i. e:, the duly executed) 
codicil, neither Henry nor Thomas could take Blackacre, The only 
question then was whether the gift to John was revoked or whether 
the revocation would be regarded as conditioned on the validity of 
the substitutional gift to Henry and so inoperative. The valid cod- 
icil, however, republishes, i. e., incorporates by reference “my 
will.” Is that the original will, the will as modified by the in- 
valid alteration, or the will as modified by the invalid codicil? But 
for the invalid codicil, there is little doubt that the will would be 
republished with the name Henry substituted for that of John. 
Considering the invalid codicil, there seems to be no doubt of T’s” 
intent to have Blackacre go to Thomas, and it seems possible to 
effectuate that intent by a reasonable interpretation. Incorporation . 
by reference necessarily involves construing the reference and iden- 
tifying, by extrinsic evidence, the writing referred to. “My will” 
is reasonably construed as “the instrument or instruments which 
I regard as composing my will”; that would be the.will and first 
codicil. This construction once given, there is no difficulty about 
identifying and incorporating the writings. T’s last will then con- 
sists of a will and two codicils, the first codicil given validity by its 
republication, i. e., incorporation, by:the second. It is sometimes 
said that a codicil, referring to a will, republishes the will as modi- 
fied only by valid codicils but this is a rule of doubtful merit and 
authority; that it might work harshly is shown by the present 
case where the result would be to republish the will either as 
originally made or as modified simply by the alteration and, in ei- 
ther case, to do violence to T’s presumed intent. 

In re Hay, [1904] 1 Ch. 317. 
Shaw v. Camp, 45 N.BH. 211, 163 Ill. 144, 36 L.R.A. 112, 
Linnard’s Appeal, 93 Pa. 313, 39 Am.Rep. 753. 


Gordon v. Reay, [1832] 5 Sim. 274. 
Green v. Tribe, [1878] 9 Ch.Div. 231. 
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Q. 30. T duly executed a will. Later he duly executed another, 
containing a clause expressly revoking all previous wills; he did 
not, however, destroy the first will. Neither will contained any 
substantial provision for T’s only son, from whom he was es- 
tranged. Later T and his son were reconciled. Just before his 
death T burned up the second will, saying to witnesses that he 
wanted his boy to have everything. Beneficiaries under the first 
will offered it for probate. Probate was refused. Was the deci- 
sion correct? 


A. Yes, in most states. There are. numerous different rules that 


are applied to this type of problem but most of them would lead_ 


to the same result in the particular instance. A common rule, per- 
haps the most generally applied, holds that the “revival” of the 
earlier will depends on T’s intent. Here clearly T wished to die 
intestate. Another common rule holds that an express clause of 
revocation operates eo imstante, even though the will which con- 
tains it may never take effect; the prior will is revoked and can 
only be given life again by re-execution or republication. Under 
this rule the action of the court in the instant case was clearly. cor- 
rect. The English statute and a type of statute found in a good 
many American states is construed as laying down a rule similar 
to that just stated save that it applies equally to an express revoca- 
tion and one by implication. Under these statutes, again, the ac- 
tion of the court in the instant case was correct. In a few states 
the view is taken that any revocation in a will is ambulatory, i. e., 
that it does not take effect unless the will of which it is part takes 
effect on T’s death. This rule would require the probate of the 
earlier will since the second will, including the clause of revocation, 
was revoked in toto and never took effect. 


In re Ford’s Estate, 151 A. 789, 801 Pa. 183, 

Whitehill v. Halbing, 118 A. 454, 98 Conn. 21, 28 A.L.R. 895. 
Collins v. Collins, 143 N.M. 561, 110 Ohio St. 105, 38 A.L.R. 230, 
29 Mich.Uaw Rev. 1031; 79 Pa.Law Rev. 325. 


SECTION 8—NECESSITY OF PROBATE AND ADMINIS- 
TRATION 


Q. 31. H, and W, his wife, each owned certain promissory notes 


made by D. H and W were killed in an accident. H died intes-. 


tate, leaving his brother, P, his sole heir. W left a duly executed 
will, by which she left all her property to P. P commenced no le- 
gal proceedings in the nature of probate or administration, but 
took possession of the property of H and W, including the notes. 
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At their maturity, on D’s refusal to pay, P brings suit. D defends 
on the ground that P can make out no title to the notes. Judg- 
ment? 


A. As to the notes formerly owned by W, D’s claim is undoubt- 
edly good. P’s only title to the notes arises under the will and a 
will ordinarily cannot be used to prove title until it has been pro- 
bated. As to the notes formerly owned by H, the situation is some- 
what different. The conventional view is that the personal prop- 
erty of an intestate passes to his personal representative, for the 
purpose first of paying debts and second of distribution, and that 
title accrues to the heirs (technically “distributees’”) only on as- 
signment, or the equivalent, by the personal representative. Some 
courts apply this as a strict rule, under which P, though admitted- 
ly H’s sole heir, could make out no title to the notes without ad- 
ministration. Many courts, however, permit a relaxation of this 
rule when it appears that there is no real need of a formal admin- 
istration. Such a situation is said to exist when it can be shown 
that there is only one heir or else an agreement among the heirs as 
to distribution and when there are no creditors or all creditors 
have been paid. 

In many of the cases which allow administration to be dispensed . 
with it appears that all claims are barred under a statute of limi- 
tations or of nonclaim or that the statutory time within which ad- 
ministration may be granted has elapsed; in others evidence is ad- 
mitted tending to show as a fact that there are no creditors or that 
they have been paid. In the instant case P might be able to bring 
his claim within some one of these more liberal versions of the 
rule. It must be kept in mind that these considerations apply only 
to administration and to P’s title as heir. There are no similar 
rules which allow dispensing with probate, as that is simply a con- 
venient and formalized method of establishing a necessary pre- 
requisite to any claim to W’s notes: That P has acquired title to 
them under a valid will. 


Roberts v. Roberts, 142 P. 1080, 168 Cal. 307, Ann.Cas.1916A, 886, 

Brown v. Baxter, 94 P. 155, 574, 77 Kan. 97. 

Richardson v. Cole, 61 S. W. 182, 160 Mo. 372, 83 Am.St.Rep. 479. 
Hoffman v. Hoffman, 219 N.W. 311, 205 Iowa, 1194. 

McKenney vy. Minahan, 97 N.W. 489, 119 Wis. 651. 

44 Yale Law J. 478. 


Q. 32. T died, leaving, as far as was known, no will. H, T’s sole 
heir, took possession of T’s property, which consisted chiefly of a 
valuable lot, Blackacre. H sold and conveyed Blackacre to A, both 
parties acting in good faith and having no reason to doubt that a 
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good title passed. Later a will was discovered, which left Black- 
acre to X. The will was probated and X sold and conveyed Black- 
acre to B, who paid cash therefor in good faith. Finally, a subse- 
quent will was discovered, which left Blackacre to C. Probate of 
the first will was revoked and probate granted of the second. C 
now files a bill against A and B, seeking to quiet title to Black 
acre. Who is entitled? 


A. A has no claim to the land, although he doubtless has a claim 
against H to recover his money back. In some states there are 
statutes protecting purchasers from an heir but, absent a statute, 
the usual view simply puts A in the position of any one who has 
taken a conveyance that turns out to convey nothing. B’s posi- 
tion is different. He has bought in reliance on the decree of a court 
having jurisdiction. X’s title was not void but merely voidable. 
A bona fide purchaser from him should be, and usually is, pro- 
tected. The effect of the decisions is to treat X as if his title were 
legal and C as if his claim, under the new probate, were equitable. 
Thus C’s claim is good against X, who has given no value, but not 
against B, who has paid value in good faith without notice. B may 
keep the land; C is doubtless entitled in equity to trace the pro- 
ceeds of the sale in X’s hands if he can. 


Cole v. Shelton, 276 S.W. 993, 169 Ark. 695, 43 A.L.R. 1008. 
Newbern vy. Leigh, 113 S.E. 674, 184 N.C. 166, 26 A.L.R. 266, 
Thompson v Samsom, 30 P. 980, 64 Cal. 330. 

Hewson vy. Shelley, [1914] 2 Ch. 13. 

See note, 34 Mich.Law Rev. 1272. 


Q. 33.. T died, leaving a duly executed will. All the beneficia- 
ries under the will and the executor named therein got together and 
executed a contract in writing to the effect that the will should not 
be probated, that certain of their number-should be appointed ad- 
ministrators, and that T’s property should be divided among them 
in specified shares. Later, in violation of this agreement, the per- 
son named executor in the will offered it for probate. Should pro- 
bate be granted? 


A. Courts differ on this but the prevailing view now is that such’ 
agreements are valid and will be enforced by the courts. This view 
is based on the proposition that no interests entitled to legal pro- 
tection are thereby violated. T’s creditors, if any, are not affect- 
ed, since it is always in their power, whether or not the will is 
probated, to insist upon the application of T’s assets to their claims. 
The creditors of the named legatees may in fact be affected but no 
right of theirs is violated since it is well settled that creditors of 
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legatees may not force the legatees to accept their legacies for their 
(i. e., the creditors’) benefit. T’s expectations are no doubt violat- 
ed but his legal intent is carried out since the agreement is based 
on the interest given the contracting parties by the will. And the 
state has no interest in the matter so long as the interests of T’s 
creditors and beneficiaries are adequately safeguarded. Courts 
_ sometimes base their decision on the unquestioned right of the in- 


dividual beneficiary to renounce his gift and treat the contract as . 


one whereby all agree to renounce all benefits under the will plus 
a contract to dispose of the property passing by the resulting intes- 
tacy in a certain way. Sometimes it is put on the basis of avoid- 
ing circuity, since if probate is granted there is nothing to prevent 
the beneficiaries from immediately dividing up the property taken 
under the will. Even in jurisdictions following the majority view 
such agreements will not be enforced so as to interfere with non- 
alienable interests, such as the interests of beneficiaries under 
spendthrift trusts. 

In re Murphy’s Estate, 252 N.W. 528, 217 Iowa, 1291. 

In re Vasgaard’s Hstate, 253 N.W. 453, 62 S.D. 421. 

’ In re Dardis’ Will, 115 N:W. 332, 1385 Wis. 457, 23 L.R.A.(N.S.) 783, 128 


Am.St.Rep. 1038, 15 Ann.Cas. 740. 
82 Mich.Law Rev. 478, 479-488. 


SECTION 9.—JURISDICTION OF COURTS TO GRANT AD- 
MINISTRATION 


Q. 34. Administration on the estate of John Q. Smith was grant- 
ed to A by the probate court of Brown county in the State of X, 
the court finding as a fact that Smith died a resident of Brown 
county. A duly qualified in accordance with the local statute. One 
D admittedly owed Smith a thousand dollars. On D’s refusal to 
pay this sum, A, as administrator of the estate of Smith, brought 
sujt against D to recover the amount. D set up, alternatively, the 
following defenses: (1) That Smith was not dead; (2) that Smith 
died a resident not of Brown county but of Green county; (3) that 
administration on the estate of Smith had already been granted by 
the probate court of White county; (4) that Smith died a resident 
of the State of Y and that administration on his estate had already 
been granted in the State of Y. What is the effect on A’s suit of 
each of these defenses, taken alone, if true? 


A. (1) The almost universal view is that the death of Smith 
is a jurisdictional fact; without it, the purported grant of adminis- 
tration is totally null and void. Where the grant is merely im- 


8 10 WILLS AND ADMINISTRATION 1265 


proper, it cannot be attacked collaterally, i. e., it is valid until re- 
voked in a direct proceeding for that purpose, but where the grant 
is void for lack of jurisdiction of the subject matter it can always 
be attacked in any kind of proceeding. Hence the showing that 
Smith is not dead shows that A’s claim to be administrator is a 
mere sham and automatically abates the suit. (2) While statutes 
usually give jurisdiction to the county or district where decedent 
resided, the general view does not make the fact of residence juris- 
dictional. Hence the facts here show the grant to be erroneous, 
i. e., voidable, but not void, and it cannot be attacked collaterally. 
D’s payment to A will be a valid discharge of the debt even if the 
grant is subsequently revoked and a new one, in the proper coun- 
ty, made. (3) However, it is usually held that there cannot be 
more than one grant ina state. The first, right or wrong, exhausts 
the jurisdiction; until it is revoked there can be no other. Hence 
the grant here again is void and may be collaterally attacked, not 
because Smith was a resident of White county, which may or may 
not be true, but because the prior grant has preempted the juris- 
diction. D cannot be forced to pay A; payment to A would be no 
discharge. (4) This is no defense. The exercise of jurisdiction 
by the State of Y did not and could not exhaust the jurisdiction 
since the State of Y could not exercise jurisdiction over the estate in 
the State of X. The State of X is not bound by Y’s finding as to 
residence; the estate in the State of X was not subject to the juris- 
diction of Y-and accordingly Y could make no decision as to the 
status of that estate which is binding on the courts of X. The 
courts of X have exercised their power to find the necessary juris- 
dictional facts; this stands until and unless the courts of X choose 
to reverse their decision in a direct proceeding. 


Scott y. McNeal, 14 S.Ct. 1108, 154 U.S. 34, 38 L.Ed. 896. 
Beckwith vy. Bates, 200 N.W. 151, 228 Mich. "400, 37 A.L.R. 819. 
Sewell v. Christison, 245 P. 682, 114 Okl. 177. - 
Beasley v. Howell, 22 So. 989, 117 Ala. 499. 

Colvin v. Jones, 161 N.W. 847, 194 Mich. 670. 

Thormann vy. Frame, 20 S.Ct. 446, 176 U.S. 350, 44 L.Ed. 500. 

In re Cornell’s Will, 196 N.H. 396, 267 N.Y. 456, 101 A.L.R. 1502. 


SECTION 10.—TITLE, POWERS, AND CONTRACTS OF 
PERSONAL REPRESENTATIVE 


Q.35. T having died intestate, A was duly qualified by the prop- 
er court as administrator of T’s estate. Thereafter, as such ad- 
ministrator, A brought three suits: (1) The first was against X, 
as lessee, to recover rent accrued since T’s death under a lease of 
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a house and lot made by T to X and having at T’s death a year 
yet to run. (2) The second was against the Y Insurance Compa- 
ny, to recover for a loss resulting from fire, since T’s death, on a 
house belonging to T and‘insured by the Y Company, the policy 
running to “T and his legal representatives.” (3) The third was a 
bill in equity against Z, seeking to set aside a deed of Blackacre, 
made by T to Z shortly before T’s death, and alleged in the bill to 
have been procured by Z’s fraud. The defense to each suit chal- 
lenged A’s title, alleging that the sole right to sue, if any, was in 
T’s heir. Discuss the merits of this allegation, as to each suit. 


A. (1) According to the conventional view an intestate’s land 
passes instantaneously and automatically to his heirs and the per- 
sonal representative has no right to the land or its profits unless 
and until it is properly sold to pay debts. Hence A has no claim 
to the rent and his suit against X must fail. This result has been 
changed in the states which by statute give the personal repre- 
sentative possession or even title to decedent’s land, as well as by 
statutes which cover the problem specifically; in a few instances 
the result has been changed simply by decision. 


(2) As to the Y Company, A is entitled to maintain the suit, ac- 
cording to the prevailing doctrine. The contract is personal prop- 
erty and passes to the personal representative with the other as- 
sets. Since, however, the obligation under the policy is only to 
make good a loss and since (unless the proceeds are necessary to 
pay debts) the only loss, where the fire is after the insured’s death, 
is to his heirs, it is usually said that the representative holds the 
proceeds as trustee for the heirs. A few cases go further, in hew- 
ing to the realities of the situation, and allow the heir rather than 
the personal representative to recover. 


(3) The problem raised by the suit against Z is the most diffi- 
cult. The defrauded grantor had the right either to rescind in eq- 
uity or to recover damages at law. The former, amounting to an 
“equitable title,” would normally pass to the heir; the latter would 
naturally pass to the representative with the other personal assets. 
The grantor could have elected; who has the power to elect now? 
Probably the majority of cases that have considered the point favor 
the heir; a few give the right to the personal representative. The 
latter seems the more convenient view. In most states the heirs 
and distributees are the same persons, so that the ultimate takers 
are the same; the question, what type of recovery is for the best 
interests of the estate, seems a proper one for the personal repre- 
sentative to decide. Further, in some cases there will be purchase 
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money to be restored as a condition’to rescission; again, it is con- 
venient for the personal representative to handle this. 


Burkhalter y. Townsend, 158 S.E. 221, 160 S.C. 134. 
Nolan vy. Mathis, 295 P. 801, 147 Okl. 155. 
Shell vy. West, 41 S.B. 65, 180 N.C. 171. 
48 Harv.Law Rev. 130. 
Oldham’s Trustee v. Boston Ins. Co., 226 S.W. 106, 189 Ky. 844, 16 A.L.R. 
305. 
Haney v. Farmers’ Alliance Ins. Co., 4 P.(2d) 460, 184 Kan. 5. 
32 Columb.Law Rev. 381. 
’ Neelen v. Holzhauer, 214 N.W. 497, 193 Wis. 196, 53. A.L.R. 359. 
30 Mich. Law Rey. 420. 


Q. 36. T having died intestate, A was duly qualified as adminis- 
trator of T’s estate. Among the assets of the estate were certain 
shares in a building and loan association, which paid six per cent. 
interest. At the time when the estate was in the process of settle- 
ment the country was undergoing a financial depression. Security 
values were low and falling daily and banks everywhere were clos- 
ing. A was doubtful as to the safety of the stock and, happening 
to get a good opportunity, sold it for $5,000. Being doubtful what 
disposition to make of the proceeds, he deposited half of it in a 
bank on time deposit for a year at 5 per cent. interest. The bank 
was reputedly a strong one and before making the deposit A made 
extensive inquiries into the financial status of the bank the result 
of which justified him, as a reasonable man, in thinking that this 
particular bank was quite safe and would weather the depression. 
A rented a safe deposit box in the same bank and put the rest of 
the proceeds in it in cash. Before the closing of the estate, the 
bank failed and paid only 50 per cent. on the deposit. In the mean- 
time the building and loan association continued to meet its inter- 
est obligations and the sale value of the stock went somewhat 
above what it had been at the time of the sale. On the final ac- 
counting, the distributees seek to surcharge A with the difference 
between $1,250 (i. e., the amount actually on hand for distribution) 
and the now value of the stock plus the amount of dividends paid 
on the stock since the sale. What is the extent of A’s liability, if 


any? 


A. The sale of the stock was no doubt proper. In most states 
such stock would not be a proper fiduciary investment and it is 
usually held the duty of the fiduciary to convert any assets re- 
ceived from decedent which would not be a proper investment if 
made by the fiduciary. In any event, A’s doubt as to the sound- 
ness of the stock and the state of the country justified the sale. 
The disposition of the proceeds presents more of a question. Nor- 
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mally it is the duty of the representative, where possible, to put 
funds not currently needed for running expenses into some pro- 
ductive investment. Thus, the retention of funds in cash for any 
substantial time would be improper. Here, however, the state of 
the country doubtless made it a not imprudent course to keep part 
of the assets in cash; such conduct has been approved in several 
instances. The deposit in the bank was invalid, according to the 
usual view. While funds not temporarily needed may properly be 
placed in a bank for safekeeping and while the representative, if he 
uses good judgment and good faith in selecting the bank, is not 
ordinarily held responsible in case of its subsequent failure, it is 
required that the funds be so deposited as to be within the control 
of, i. e., withdrawable by, the representative at any time. Where 
not so deposited but deposited on time, as here, the transaction is 
regarded not as a deposit but as a loan to the bank; there being 
no security, this is improper. Hence A here is surchargeable with 
the amount lost in the bank, with interest, but not with anything 
else. 
Babbitt v. Fidelity Trust Co., 66 A. 1076, 72 N.J.Hq. 745. 
In re Hunter’s Estate, 262 N.W. 41, 129 Neb. 529. 


Appeal of Baer, 18 A. 1, 127 Pa. 360, 4 L.R.A. 609. 
Jones y. O’Brien, 235 N.W. 654, 58 S.D. 213. 


Q. 37. A was duly appointed administrator of the estate of J. S. 
All the distributees were minor children. J. S. left a good many 
debts; the chief asset of his estate was his tailoring business which 
he had been carrying on for many years, which had a very excel- 
lent clientele and good will, but. which, at the time of his death, 
was not in a flourishing condition because of a general depression. 
A was advised that the business could be made a valuable prop- 
erty again with careful management and the return of good times; 
it was suggested that he carry on the business on behalf of the es- 
tate. Is this a good suggestion? 


A. Such a course would be extremely hazardous. The practical 
result would be a speculation, with any winnings going to the es- 
tate and any losses falling on A personally. Absent authorization 
in the will or a valid order of court, the usual rule is that the rep- 
resentative has no authority to carry on decedent’s business. ‘His 
function is to wind it up; to pay the debts and distribute the sur- 
plus to those entitled thereto by law. Any contracts made in the 
course of carrying on the business could not bind the estate, since 
the representative has no power to bind the estate by contract; 
they would be binding on him personally. If the contracts turned 
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out to be advantageous, i. e., if the result was to increase the as- 
sets, no doubt, as a practical matter, the representative would be 
allowed reimbursement out of the assets, but if the result was un- 
favorable A would have no claim to reimbursement from any one 
or anything. Furthermore, since the creditors have a right to be 
paid from the assets in priority to any other claims except ex- 
penses of administration, it would be in the power of the creditors 
to force A to cease using the assets in such an unauthorized way 
and to apply them to the debts. Ifa really strong showing could 
be made that the carrying on of the business was to the advantage 
of the estate, A might, in some instances, get a court order per- 
mitting it. This‘is provided for by statute in a few states. Ab- 
sent such a statute, such an order is generally held valid, although 
some cases have held the court to be without power to make such 
an order. Under a valid order A would be protected, at least to the 
extent of having a claim to reimbursement for proper items from 
the assets. 


In re Allam’s Hstate, 49 A. 252, 199 Pa. 573. 

Exchange Nat. Bank v. Betts’ Estate, 176 P. 660, 108 Kan. 807, 8 A.L.R. 
1604, 

Alexander v. Herring, 55 So. 360, 99 Miss. 427. 

7 N.Y.U.Law Q.R. 17. 


\ 


Q. 38. E, the executor and trustee under the will of J. S., was 
authorized by the will to carry on a certain business owned by J. 
S. until the termination of certain life interests. At various times 
it became necessary to have repairs made on a building in which 
the business was carried on. E contracted with the P Company 
to have the repairs made. One contract was in writing and signed, 
“KE, Executor of the J. S. Estate.” The other contracts were verb- 
al; the understanding between E and P was that in no instance 
was E to be personally. liable. P duly made the repairs and, being 
unpaid, brought action against E personally. Is he liable? 


A. E is doubtless liable on the written contract. The verbal un- 
derstanding, having the effect of negativing the liability under the 
written contract, would ordinarily be inadmissible under the parol 
evidence rule. Taking the writing as it stands, E has bound him- 
self. A representative or trustee is prima facie bound personally 
on any contracts he makes; any agreement to the contrary must 
appear affirmatively. The signature, “E, Executor,” etc., does not, 
according to the ordinary interpretation, negative personal liabil- 
ity; it binds E and goes on to identify him. It would seem, how- 
ever, that E is not liable on the verbal contracts. While there was 
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formerly some doubt about it, it is now settled that a representative 
or trustee may exempt himself from liability, where that intention 
clearly appears; such seems to be the case here. The result is a 
little anomalous. E has no power to bind the estate; the estate 
is not an entity, it has no agent, and cannot contract. Thus, at ° 
first sight, the so-called contract appears to bind no one and noth- 
ing. However, although this may be true at law, in equity it will 
be treated as an agreement by P to look only to the assets and by 
FE to see that they are applied to the claim. Such a claim will be 
enforcible in equity against the assets if it is an authorized one and 
proper under the circumstances. 


Dolben v. Gleason (Mass.) 198 N.E. 762. 
Jessup v. Smith, 119 N.E.’403, 223 N.Y. 203. 


SECTION 11.—TAKERS BY INTESTACY 


Q. 39. The local statute of descent and distribution provided, in 
case decedent left surviving him no spouse, descendants or parents, 
for inheritance by brothers and sisters; it also contained the pro- 
vision: “And there shall be representation as far as the grandchil- 
dren of brothers and sisters.” D died intestate, leaving no spouse, 
descendants or parents surviving him. The claimants for his es- 
tate, all descendants of deceased brothers of D, were: Grace, the 
granddaughter of D’s deceased brother John; Sue and Jane, the 
daughters of D’s deceased brother Henry; and Dorothy, daughter 
of: D’s deceased brother Bob. Grace and Dorothy each claim a 
third of the estate. Are they entitled to it? 


A. This is a question on which the cases differ; often the an- 
swer turns on an interpretation of the whole statutory scheme of 
descent and distribution and on the policy developed in- previous 
decisions thereon. Probably the claim of Grace and Dorothy 
would be denied by the majority of American courts. They take 
a quarter apiece, as do Sue and Jane. Although under the statute 
it would seem that all claimants must take by representation, yet 
the tendency of the decisions seems to be to limit the idea of “tak- 
ing by representation” to the situation where there are nearer and 
more remote claimants; those nearest take equally, per capita, di- 
rectly; those more remote take by representation, per stirpes. 
This language is confusing and inaccurate. The idea perhaps is 
that there must always be claimants who can take in their own 
right; therefore the nearest take in their own right. Those more 
remote, however, take not in their own right but as representing 
those who would, if alive. Hence, in the instant case, the division 
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into quarters rather than thirds. The nearest class with living 
claimants is the class of children of brothers. Counting the dead 
child of John, there are four. Sue, Jane and Dorothy take directly; 
Grace takes by representation the quarter to which her parent 
would have been entitled. A few cases would hold that the tak- 
ing was all per stirpes, with a three-way division, and Sue and Jarle 
dividing one-third. 
Oakley y. Davey, 195 N.E. 406, 49 Ohio App. 113. 


Schneider v. Payne, 237 N.W. 103, 205 Wis. 235. 
4 Kent.Com. *391; 1 Woerner, Am.Law of Administration (3d Ed.) 216. 


Q. 40. The local statute of descent and distribution provided that 
in case an intestate left surviving him no spouse, descendants, par- 
ents, brothers or sisters, or representatives of the same (with no 
representation beyond the children of brothers), his property 
should go to his “next of kin.” The claimants for the estate of an 
intestate were two first cousins, A and B, and C, the grandson of 
a deceased brother. How should the estate be distributed? 


A. There are two standard methods of calculating degrees of 
kinship among collaterals, the so-called civil law method and the 
canon law method. Each is based on the same scheme, that of 
determining the common ancestor of the decedent and the claim- 
ant, and counting the number of steps (a) between the decedent 
and the common ancestor, and (b) between the claimant and the 
common ancestor. The civil law method says that the degree of 
kinship is the sum of these two figures, and the canon law method 
that it is equal to the greatest of the two figures. In the instant- 
case, take first the problem of the cousins. The nearest ancestor 
common to them and the decedent is the grandfather. -From the 
cousins to the grandfather is two steps; from the decedent to the 
grandfather, two steps. Thus the figures are 2 and 2. Adding 
them, as per the civil law method, we get 4 and so the result that 
the cousins are related to intestate in the fourth degree. The can- - 
on law method, seeking the longest, takes either (since there is no 
difference) and says the relationship is of the second degree. In 
the case of C, the common ancestor is intestate’s father, C’s great 
grandfather, and the figures to be used are 3 and 1. Thus the re- 
lationship is by the civil law method that of the fourth degree and 
by the canon law method is that of the third degree. Hence, if the 
civil law method is that adopted, A, B and C are all related to the 
intestate in the fourth degree and so share the estate equally; if 
the canon law method is adopted, A and B are related to the in- 
testate in the second degree and C is related to him only in the 
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third degree, so that A and B take the estate to the exclusion of 
C. Statutes usually provide which of these methods shall be ap- 
plied; where this is not the case, the court must decide as a mat- 
ter of policy or precedent. The modern tendency seems to be 
somewhat in favor of the civil law method. 


Thomas v. Marriott, 140 A. 91, 154 Md. 107. 
Taylor v. Bray, 32 N.J.Law, 182. 


Q.41. J. S. died intestate, without surviving spouse, issue, or 
parents. The claimants for his estate were A, a brother of the full 
blood, B, a brother of the half blood, by his father’s second mar- 
riage, and C, an adoptive brother, i, e., a child legally adopted by 
J. S.’s parents. How should the estate of J. S., consisting largely 
of a tract of land inherited from his mother, be disposed of? 


A. The statutes vary widely as to inheritance by kindred of the 
half blood. In some states, no distinction between full and half 
blood is made; B would stand in the same position as A. In some 
a distinction is made in the case of ancestral property; those not 
of the blood of the ancestor from whom the property came are ex- 
cluded. Under such a statute B could take no share in the land, 
since it was inherited from the mother of J. S. who was no kin to 
B. Still other states put various limitations on the right of the 
half blood to inherit, as, e. g., allowing to a brother of the half 
blood only half the share of a brother of the full blood. 

The rights of C are in many states expressly specified by the 
statutes governing adoption or inheritance or both. Where this is 
not the case, C would be excluded from the inheritance by the 
usual rule. This says that one may make an heir for one’s self but 
not for others; that is, the parents of J. S. could make C their son 
and heir but they could not make him the brother and heir of A 
or B. Ina few cases a different rule has been adopted, one more 
consonant with human nature and the supposed policy of the stat- 
utes, under which C occupies the same status for inheriting from 
any one as if he were the blood child of his adoptive parents. The 
claims of A, of course, are unchallenged. He will nowhere take 
less than a third. How much more he takes depends on the law of 
the jurisdiction as to the rights of B and C. 

Allen y. Nickerson (Mass.) 199 N.E. 482, 483. 
Batcheller-Durkee v. Batcheller, 97 A. 378, 39 R.I. 45, L.R.A.1916E, 545. 
McCune v. Oldham, 240 N.W. 678, 213 Iowa, 1221. 


Notes: 9 Ill.Law Rev. 149; 27 Mich.Law Rev. 438; 20 Cal.Law Rev. 827; 
42 Yale Law J. 101; 22 Iowa Law Rev. 145, Adopted Children, 
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SECTION 12—ADVANCEMENT, SATISFACTION, ADEMP- 
TION, AND LAPSE 


Q. 42. T, who owned some sixty acres of good land, had three 
sons, A, B, and C. He deeded 10 acres of the land to A, saying it 
would enable A to get a start in life. Subsequently he deeded fif- 
teen acres to B, with a similar statement. Some time later, he duly 


executed a will, whereby he devised all his land “to my sons A, _ : 


B, and C, equally.” There was evidence tending to show that T 
and the attorney who drafted his will supposed that the previous 

~ gifts to A and B would be treated as advancements and accounted 
for in dividing the remaining land under the will. Later, T died, 
and the will was duly probated. (a) To what extent, if any, will 
the gifts to A and B affect the division of the remaining thirty- 
five acres of land passing by the will? (b) Would the result be 
any different if the will had been made before the gifts? 


A. (a) The gifts will have no effect on the will (save as they 
have necessarily reduced the amount of land passing thereunder 
from sixty to thirty-five acres.) The doctrine of advancements ap- 
plies only to intestacy. A person making a will is conclusively 

presumed (unless the contrary appears in the will) to have con- 
sidered the previous gifts made to objects of his bounty and to 
have made the will in the light of them. T had the power to favor 
A and B over C; it must be presumed that he intended to do so 
and his will can only be given its natural and literal interpretation 
whereby A, B and C divide equally the remaining land. That T 
made a mistake as to the effect of his will is a regrettable fact but 
one that cannot be helped. (See Question 25, ante.) If A and 
B, on receiving the gifts, had validly contracted with their father 
to relinguish, pro tanto, their rights under any will he might sub- 
sequently make, such agreement could doubtless be enforced 
against them. The facts, however, do not suggest anything in the 
nature of a contract. 

(b) The result would be the same, although for quite different 
reasons, if the will had been made before the gifts. Ordinarily, 
where a will has been made, containing legacies to testator’s chil- 
dren, any subsequent gifts made to the children in testator’s life- 
time are regarded as intended to be, pro tanto, an advance pay- 
ment of the legacies. Accordingly, unless the contrary intent is 
shown in fact, they will, at T’s death, be deducted from the amount 
of the legacies payable under the will. This rule no doubt violates 
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the various wills acts, but it is a fair one and helps to mitigate 
the unfortunate consequences arising from the typical failure of a 
testator to keep his will up to date. However, it has been almost 
universally held that this doctrine does not apply to devises. The 
only explanation for this limitation would seem to be that it orig- 
inated at a time when real property was thought of as peculiarly 
sacred and when all transactions affecting real property had to be 
attended with the utmost formality. There appears to be no jus- 
tification for its survival today. Wills acts today apply equally to 
real and personal property; they would be no more violated by 
the satisfaction of devises than they are by the satisfaction of lega- 
cies. However, unfortunately, the limitation persists. 

Jaques v. Swasey, 27 N.B. 771, 153 Mass. 596, 138 L.R.A. 566. 

Kemp v. Kemp, 154 N.E. 505, 92 Ind.App. 268. 


Graham y. Karr, 55 S.W.(2d) 995, 331 Mo. 1157. 
6 Wis.Law Rev. 217, 224, 225. 


Q. 43. T, an elderly bachelor, owned a valuable antique snuff 
box which had been in his family for a long time and was said to 
have belonged to Napoleon. T, by duly executed will, left the box 
to his old friend P. Some time after the execution of T’s will P had 
a birthday party. On this occasion T presented the box to P, say- 
ing: “It was to be yours whcn I was dead, anyhow, but I want you 
to have it now.” Some time later, T and P had a serious quar- 
rel, P gave the box back to T, saying he didn’t want anything that 
had ever belonged to T. A year later the friends made up, but T 
did not return the box to P, saying: “It'll be yours when I die.” 
On T’s death, what happens to the snuff box? 


A. It probably must be held, although the effect is to defeat T’s 
intention, that the bequest to P was satisfied by the gift inter vivos 
of the snuff box and has not been revived in any legal way. If the 
box had been given to some third party, the question would be one 
of ademption. The modern view on that regards ademption strict- 
ly as a rule of necessity. If the specific thing given no longer ex- 
ists or is no longer part of testator’s property at his death, the 
will cannot take effect as to it; that is the end of the matter, since 
testator has expressed no intention to give the proceeds or any 
substitute. If, however, the thing exists and is subject to the will, 
it passes thereby, although testator had tried to dispose of it, or 
had disposed of it but later reacquired it. The old view, which 
would treat the gift as adeemed (or, in the case of land, revoked) 
because of testator’s supposed intent as shown by the disposition, 
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irrespective of the later history of the property, is now generally in 
disfavor. 

Satisfaction, however, though a somewhat anomalous doctrine, 
seems to rest primarily on intent. If testator wishes to effectuate 
the gift in his lifetime and not wait to have it effectuated by his 
will, he may do so. He may make the thing he gives be the thing 
referred to in the will; if given inter vivos, it cannot be given 
again. Normally, there is no occasion to apply this doctrine to a 
gift inter vivos of something specifically given by the will; the 
gift is adeemed and whether or not it is satisfied is immaterial. 
Here, however, there is no ademption, but it seems that there must 
have been satisfaction. T’s language seems clearly to evidence the 
intent to give now instead of later, which is exactly the intent of 
satisfaction. And if the gift has been satisfied, it seems no more 
possible to revive it by a verbal declaration than to revive any oth- 
er provision of a will once legally rendered ineffectual. The most 
plausible analogy here on which P could conceivably base his claim 
would be that of “revival” by revocation of later revoking will. 
(See Question 30, ante.) The gift inter vivos might be likened to a 
later revoking will; the effect of its revocation likened to the ef- 
fect of the revocation of the later will. 


Strang v. Day, 199 N.E. 268, 362 Ill. 110, 108 A.L.R. 1215. 

In re Ireland’s Estate, 177 N.B. 405, 257 N.Y. 155. 

In re Bugbee’s Will, 102 A. 484, 92 Vt. 175, and comment thereon, 2 Page on 
Wills (2d Ed.) p. 1344. 


Q. 44. T’s duly executed will left to X “the sum of $10,000, be- 
ing the amount of life insurance left by my husband to me and my 
own insurance coming when I die.” T at that time had just re- 
ceived a check for $5,000 in payment of insurance taken out by her 
late husband of which she was the beneficiary; she also had in 
force a policy on her own life for $5,000, payable to her estate. 
Subsequently, T cashed the check and spent the money; she also 
surrendered the policy on her own life, taking the cash surrender 
value therefor. At her death, X claims that the legacy was a gen- 
eral one and so has not been adeemed. Is this correct? 


A. Although a doubtful case, it would seem that this would 
probably be regarded as a specific legacy. The opening words “the 
sum of $10,000” clearly suggest a general legacy but the matter 
following seems to indicate that what T really had in mind was 
two specific things, the fund represented by the check and her own 
policy. This is certainly the usual inference in regard to the gift 
of the policy; it would seem to extend to the gift of the proceeds 
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of the husband’s policy, particularly considering the form that was 
in when the will was executed. 


In re Doepke’s Estates, 47 P.(2d) 1009, 182 Wash. 556. 

In re Filor’s Estate, 279 N.Y.S. 784, 244 App.Div. 808. 

American Trust & Banking Co. v. Balfour, 198 S.W. 70, 188 Tenn. 385, L. 
R.A.1918D, 536. 


Q. 45. T, a bachelor with several brothers, duly executed a will 
whereby he left $10,000 to his brother John. Thereafter, at vari- 
ous times, T loaned sums of money to his brother John aggregat- 
ing an amount of more than $10,000. John died, intestate and com- 
pletely insolvent, leaving a son, Sam, as his sole heir. T died the 
next day, without having heard of John’s death. What happens 
to the $10,000 legacy? j 


A. At common law, if a legatee or devisee died before the tes- 
tator, the gift lapsed, i. e., failed. This was conceived of as a rule 
of necessity; a will, not taking effect until the death of testator, 
could not pass anything to one already dead. Under this com- 
mon law rule, the gift to John lapses and the money falls into the 
residuary clause, if any, or passes as intestate property. In most 
states, however, the common law rule is to some extent modified 
by statutes providing for a substitutional gift in specified instances. 
These statutes vary in inclusiveness. Some apply to gifts to any 
one. Others to gifts to relatives, others to gifts to children, and 
so on. They also vary as to the substitute, some applying only 
when the donee leaves children surviving, others applying when 
he leaves descendants, and a few carrying the gift to donee’s heirs. 
Most of these statutes, however, would cover the instant case and 
substitute Sam as legatee, so preventing a lapse. 

Under the statutes a further problem arises. Had John survived, 
his debt to T would have been deductible from the amount of the 
legacy, the effect, in the instant case, being to wipe out the legacy 
entirely. Does Sam, under the statute, stand in his father’s shoes 
in this regard and so take nothing, or is he entitled to take regard- 
less of his father’s debt? On this question the cases are divided 
with a small majority in favor of the proposition that the substitu- 
tional legatee takes free of the obligation of the original legatee. 
This result would be reached, it is said, if the will contained an 
express provision for substitution, and the same thing should be 
true where substitution is provided for by statute. In favor of the 
minority view it can be said that it better carries out the supposed 
purpose of the statute by preserving, as far as possible, the testa- 
tor’s original scheme. It is hard to suppose it would be agreeable 
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to T to think that Sam, not even mentioned in the will, should take 
more than John could have, particularly when consideration is give 
en to the further consequence that the shares of the other brothers 
under the will may have to be reduced because of this generosity 


to Sam. 


Brett v. Rigdon, 1 Plowd. 340. 
Courtenay v. Courtenay, 113 A. 717, 188 Md. 204. 
Estate of Rueschenberg, 239 N.W. 529, 213 Iowa, 689. 
Denise’s Ex’rs v. Denise, 37 N.J.Eq. 163. 
19 Iowa Law Rev. 1, 20-23; 25 Cal.Law Rev. 81, 
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Principal place of business, 64, 65. 

Property in possession of other courts, 76, 8L 

Residence, domicile, 64, 65. 

Municipal bankruptcy act invalid, 103. 
Partnerships in bankruptcy, 72, 73, 741-745. 
Persons exempt from bankruptcy, 65. 
Petitions in bankruptcy, 

Amount of claims, 67, 68. 

Number of creditors, 67, 68, 77. 

Time of filing, 66, 67. 

What district, 64, 65. 

Who may file, 68, 75, 77. 

Preferential liens, 67. 
Preferential transfers, 66, 67, 71, 76, 80, 81. 
Property passing to the trustee, 

Dower and allowance, 71. 

Exempt property, not, 70, 71, T5. 

Insurance, 70, 71, 75, 598-600. 

Liens, 71, 72. 

Powers of bankrupt, 677. 

Preferences, 71, 72, 76, 81. 

Property in possession of other courts, 76, 8L 
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BANKRUPTCY—Continued, 
Provable claims, 

Secured creditors, 69, 70. 

Tort claims, 68, 69. ; 

What are, 68, 69, 71, 72, 75, 77. 
Receivership in state court, no bar, 64 
Reorganization (§ 77B), 76-79. 

Revesting title in bankrupt, 80. 

Set-offs, 74. 

State insolvency and assignment statutes, 62, 63. 

Suits by a creditor, receiver, trustee or bankrupt, 76, 80, 81, 361, 362. 
Time within which to file petition, 66, 67, 76, 77. 


CONFLICT OF LAWS, 
Alimony, 
Full faith and credit, for decrees, 101, 840, 841. 
Jurisdiction to award, 100. 
Contracts, 
Capacity of married woman, law governing, 93 
Conditional sales, 95. 
Negotiable instruments, transfer of, 93, 94, 
Performance, 93. 
Place of making, 93, 96. 
Sunday contracts, law governing, 95, 96 
Validity of, law governing, 93, 96. 
Deeds of conveyance, 
Covenants of title, 95, 96. 
Mortgages, 96. 
Validity, formalities, 95-97. 
Decedents’ estates and succession, 
Administration of, 84, 85. 
Chattels, 84, 85. _ 
Land, 84, 85. 
Shares of stock, 84, 85. 
Inheritance taxes, securities, 86, 1106, 1107, 
Wills, law governing, 96, 97. 
Probate of, 85. 
Divorce, 
Alimony, award of, 101, 840. 
Decree, effect of void divorce, 91. 
Grounds, law governing, 100, 101, 836. 
Jurisdiction for, 90, 91, 148, 149, 840 note. 
Property rights, how adjusted, 101. 
Service of process for, 148, 149. 
Domicile, 
Conflict between states as to, 86. 
Corporation, domicile of, 88, 89. 
Decedents’ estates, administration of, 84, 83. 
Divorce, jurisdiction for, 90, 840 note. 
Inheritance tax on securities and intangibles, 8& 
Marriage, recognition at domicile, 100. 
Married woman, 85. 
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CONFLICT OF LAWS—Continued, 


Domicile—Continued, 

Probate of will at, 85. 

Will, effect of law of domicile, 96, 97. 
Federal courts, when state law governs, 540-542. 
Foreign corporations, 

Internal management questions, jurisdiction over, 94. 

Powers, law determining, 94. 

Ultra vires, law governing, 94. 

Service of process on, 88, 89. 
Forum, 

Application of law of, 91, 92. 
Judgments, 

Divorce decree, effect of, 90, 91. 

Full faith and credit for, 87. 

In rem, 87, 88. 

Personal, 87, 88. 

Partners, judgment against, 88, 89. 

Quasi in rem, 87, 88. 


Jurisdiction, 
Decedents’ estates, administration of, 84. 
Foreign corporations, 88, 89. 


Inheritance taxes, 86. 
Partnership, suit on foreign judgment, 89, 90. 
Probate of will, 85. 
Service of process, constructive, 87, 88, 147-149. 
Marriage, 
Validity of, 100, 805, 808. 
Negotiable instruments, 
; Law governing, 93, 94. 
Procedure, 
Damages, whether procedure or substance, 98. 
Frauds, statute of, 91. 
Limitations, statute of, 91. 
Property, 
Deeds, law governing, 95-97. 
Mortgages, law governing, 95, 96. 
Wills, law governing, 95-97. 


Sales, 

Conditional sales, law governing, 95. 
Taxation, 

Inheritance taxes, 86. 
Torts, 


Federal courts, general common law, 92, 540-542, 
Measure of damages, Jaw governing, 98. 
Place of injury, application of law of, 97, 98. 
Workmen’s compensation, 99. 

Workmen’s compensation, 
Statute of, what state law applicable, 98, 99. 


CONSTITUTIONAL LAW, 
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Administrative investigations, production of books and records, 13-15. 


Citizenship, privileges of. 142, 144, 545, 546. 
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CONSTITUTIONAL LAW—Continued, 

Common and private carriers, regulation, 135. 

Constitutionality, 
Decision concerning, effect of, 108, 104. 
Emergency, effect of, 105. 
Partial invalidity and separability, 105, 106. 
Unconstitutionality, effect of, 103, 104. 

Contract clause, 
Corporate charters as contracts, 155, 364, 365. 
Effect of reserved power to amend charters, 155, 156, 364, 365. 
Judicial decisions not within, 156, 157. 
Moratory legislation, 154, 155. 
Obligation of contract, what is, 154, 364. 
Relation of state and its municipalities under, 156. 
State police power in relation to, 154. 

- Corporations, 

Charter as contract, 155, 364, 365. 
Citizenship of, 546. 

Declaratory judgments, 106, 107. 

Delegation of administrative powers, 
Quasi-judicial, 8. 
Quasi-legislative, 9, 10. 
Standards, 9, 10, 109, 110. 

Double jeopardy, 134, 420. 

Due process and substance of legislation, 
Banking, limiting right to engage in, 135, 136, ; 
Confiscation of property, 104. 
Criminal legislation, vague offenses, 130, 131, 376. 
Employer-employee relations, 103, 119, 120, 188-140, 
Foreign-made contracts, 140, 141. 
Impairing value of private contracts, gold clause, 114-115. 
Minimum-wage laws, 139. 7 
Price regulation, 138. 
Private schools, 128, 129. 
Regulation of oil production, 136, 137. 
Retrospective laws, 141, 142. 
Unconstitutional conditions, 135. 

Due process in procedure, 
Burdening right to judicial review, 146, 147. 
Fairness of trial, 131. 
Hearing in tax matters, 146. 
Notice and hearing in administrative cases, 11-13. ‘ 
Rate orders, judicial review, 147. i 
Service of process on nonresidents, 87, 88, 147-149, 

Eminent domain, 
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Necessity for compensation, 153, 653. ‘ 
Public use, 152, 651, 652. 3 
What constitutes taking of property, 152, 153, 653 , 
Equal protection of laws, 3 


Discrimination against aliens, 143. 
Discrimination against negroes, 130, i 
Ex post facto laws, 131, 132. i 
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CONSTITUTIONAL LAW—Continued, 
Federal immunity from state interference, 


State police regulations affecting federal employees, 113, 114. 
State tax on federal bond interest, 111. 
State tax on sales to federal agency, 110, 111. 


Federal powers, 


Currency power, control over gold clauses, 114, 115. 
Treaty power, migratory birds, 115. 
See Interstate Commerce. 


Federal taxing power, 


Purposes for which it may be used, 116, 117. 
_ Regulation of agriculture by use of, 116, 117. 
Tax on employment of child labor, 115, 116, 

Tax on exports, 121, 122. 
Tenth Amendment in relation to, 116, 117. 


Freedom of speech, 129. 
Full faith and credit clause, 87, 88, 144, 145. 
Interstate commerce, 


Prohibiting transportation of fraudulent securities, 120, 121, 
Relation of intrastate business, 117-120. 

State control over foreign corporations engaged in, 124, 125. 
State police regulations affecting, 104, 122-125, 

State taxation of, 126-128. 


Interstate privileges of citizenship, 142, 144. 
Jury trial, 107, 133, 134. 
Political rights, protection of, 130. 
Privileges and immunities of federal citizenship, 142. 
Searches and seizures, when unreasonable, 133. 
Self-incrimination, privilege against, 133. 

- Separation of powers, 


Contempt of court, requiring jury trial, 107. 

Declaratory. judgments, 106, 107. : 

Delegation to administrative commissions, 8-10. 

Executive pardon for contempt of court, 108, 109. 

Legislative limitation of power to declare statutes unconstitution- 
al, 108. 

Political questions, no judicial power, 109. 


State immunity from federal action, 


Effect of state consent on federal power, 113. 
Federal interference with state corporations, 112, 113. 
Federal tax on state activities, 111. 

Municipal bankruptcy act, 113. 

Tariff on goods imported by state agency, 112, 


State regulation of private schools, 128. 
Taxation, 


Creation of special taxing districts, 151. 
Jurisdiction of states to tax, 150, 151. 

Motive for tax as affecting its validity, 149, 150. 
Purposes for which tax may be levied, 149, 150. 
Unit rule, 150, 151. 


CONTRACTS, 
Acceptance of offers, 


Broker’s performance of services, 47, 178-181. 
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CONTRACTS—Continued, 
Acceptance of offers—Continued, 
By act, 158, 171, 173-182. 
By promise, 171. 
Communication of, 168, 169. 
Conditional or qualified acceptance, 170-172, 
Counter offer, 169-173. 
Crossing of identical offers, 167. 
Failure to reject offer, 164, 165, 173. 
Guaranty, notice of acceptance, 173, 174 
Intent to accept, 158. 
Mailing letter of acceptance, 168, 169. 
Method of acceptance, 171, 172. 
Orders taken by traveling salesman, 165, 166. 
Prize contests, 177, 178. 
Retention of goods sent, 165, 
Rewards, offers of, 174-177. 
Silence, 164, 165, 173. 
Unilateral contracts, by partial performance, 173-182. 
Agents as parties to contracts, 31. . 
Anticipatory breach, 69, 233, 234, 245. 
Assignments, 
Bilateral contracts, assumption by assignee, 213, 214, 
Contract for all personal requirements, 213, 214. 
Liability of assignor continues, 214. 
Offer, assignment of, 215, 216. 
Priority between successive assignments, 215, cop 642, 643. ; 
Set-off of claim against assignor, 216, 217. ‘ 
Bankruptcy and receivership, effect of, 233, 234. ; ; 
Conditions and duties of performance, . 
; 
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Architect’s certificate, building contract, 227, 228. 
Bankruptcy and receivership, effect of, 69, 233, 234, 
Breach after part performance, 240, 

Classification of, 225, 226. 

Concurrent conditions, 228, 229, 232, 

Default at outset, 237, 238. 

Employment contracts, 47, 48, 243, 244. 

Entire and severable contracts, 241-244, 249, 
Illness, temporary, as excuse, 238, 239. 
Implied and constructive, 225, 226. f Z 
Inability, prospective, as excuse, 246, 247. q 
Insolvency excuses credit, 232, 233. 
Materiality of breach, 237-240. : 
Notice to repair, implied condition, 227, 

Penalty, invalid, 431, 432. r 


Precedent conditions, 229-231. : : 
Prevention or hindering by plaintiff, 247. F 
Price, to be fixed by appraisers, 226. y, ag 


Repudiation, withdrawal, 246, 462. 

Sale of goods, installment contracts, 241-243, 1063. 
Satisfaction of promisee, performance to, 234, 235, 
Subsequent conditions, 230, 231. 

Substantial performance, 227, 238, 239, 240. 
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CONTRACTS—Continued, 
Conditions and duties of performance—Continued, 
Tender of performance, 232, 235, 237. 
Time of essence, 229, 232, 236, 237, 462, 463, 467. 
Waiver of conditions, 247, 248, 1078. 
Consideration, 
Additional compensation promised, 202-205. 
Adequacy of, 192, 193. 
Borrowing for part payment, 197. 
Check in full satisfaction, 196, 197. 
Completion of burdensome contract, 201, 202. 
Forbearance of suit, 200, 201. 
Interest, promise of by debtor, 198, 199. 
Mora! obligation, 201, 210, 211. 
Mutuality of obligation, 202, 206-210. 
Nominal, recital of $1, 192. 
Note as part payment, 195. 
Part payment of debt, 194. 
Past consideration, 193. 
Payment by third party for completion, 205. 
Performance of legal duty, 197, 198, 201. 
Promissory estoppel, 209, 210. 
Release of balance due, 195. 
Subscription contracts, 208, 209. 
Sufficiency of consideration, 192, 198, 199, 200. 
Voluntary benefits, 211. 
Waiver of defenses, 210. 
Countermand of performance, 236, 433. 
Damages, 
Duty to minimize, 236, 430. 
Liquidated damages or penalty, 430-432, 
Prospective profits, 427-429, 
Discharge, 
Executory accord, 263, 264. 
Novation, 264. 


Forfeiture, declaration of, 235, 236, 240, 241, 467, 1062, 1063. 


Fraud and misrepresentation, 188-191, 479, 480, 
MWegality, 
Divisibility of contract, 260, 261. 
Incontestable clause, 260. 
Knowledge of illegal purpose, 259, 261. 
Penalty, invalid, 431. 
Remedies and relief from, 48, 49, 262, 26% 
Restraint of trade, 256, 258. 
Stifling criminal prosecution, 258, 259. 
Wagering, 258, 259. 
Implied contracts, 158, 159, 184, 185. 
Impossibility, 
Act of law or government, 252, 253. 
Assumption of risk by promissor, 255, 256. 
Destruction of means of performance, 253, 254. 
Destruction of subject matter, 248, 249, 250, 251, 256. 
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CONTRACTS—Continued, 
Impossibility—Continued, 
Difficulty in performance, 249, 250. 
Personal services, illness and death, 251-253 
Risk of loss, contract for sale, 254, 255. 
Instalments, contracts, sales, 241-243, 10638. 
Joint contracts, 
Covenant not to sue, 228, 224. 
Joinder of parties, 223. 
Judgment against one or more, 223. 
Release of one party, 223. 
Mistake, 184-189, 481, 482. 
Offers, 
Auctions, 163. 
Bilateral or unilateral, 179, 181, 182, 
Communication of, 169. 
Counter-offers, 169-171. 
Indefinite terms, 161, 162. 
Intent to contract; 159, 160. 
Preliminary negotiations, 162. 
Printed parts of typewritten letter, 166, 167. 
Parol evidence rule, 
Collateral agreements, 534. 
Ilegality or invalidity may be shown, 225, 533. 
Oral evidence to add to or vary written promises excluded, 82, 
224, 534. 
Subsequent oral agreement valid, 224, 225. 
Rejection of offer, f 
Counter-offer, 169-173. 
Repudiation, 232, 246, 
Revocation of offer, 
Auction sale, 163. 
Communication of revocation, 160, 161. 
Death of offeror, 182, 183, 209. 
Knowledge of inconsistent acts, 160. 
Options under seal, 163, 164. / 
Orders taken by traveling salesman, 165, 166. 
Prize contests, change of rules, 177, 178. ; 
Unilateral contracts, 178, 179. ‘ 
Sealed instruments, 211-213. i ; j 
Modifications of, 248. P q 
Statute of frauds, ae 
In general, 264-268. a 
Contracts of employment for more than one year, 265-267. 4 
: 
3 


Deposit, recovery of, 266, 267. 

Estoppel to plead statute, 267, 268, 

Incomplete memorandum, 535. 

Part performance, 268. 

Sale of chattels, 267, 1079-1081. ie 

Sale of real estate, 266, 267. g 
Termination of contracts by notice, 178, 425, 426. . 
Third party beneficiaries, 

Consideration given by third party, 221. 
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OCONTRACTS—Continued, 
Third party beneficiaries—Continued, 
Creditor beneficiary, 217. 
Donee beneficiary, 218. 
Labor unions, members as beneficiaries of wage contract, 221 
Mortgagees as beneficiaries, 217, 219, 222, 638, 639. 
Release by promisee, 222, 640, 641. 
Water companies, 
Contracts for fire pressure, 219, 
Contracts for water rates, 240 
Unilateral contracts, 
Acceptance by act, 173-182. ; ; 
Revocation, of offer of, 177-179. 
Waiver of breach, 247, 248, 1078, 


CORPORATIONS, 
Amendments, 
Constitutional limitations on amending corporation laws, 364, 365. 
Dartmouth College case, doctrine of, 364, 365. 
Equitable limitations on voluntary amendments by majority, 3685, 
367. 
Preferences of shares, limits on changing, 366, 367. 
Reserved power to alter, amend or repeal charters, 364, 365. 
Articles of incorporation, 
Amendment of, 365-367. 
Contents and provisions, 273. 
Bankruptcy, 
Reorganization under bankruptcy pmeadent (SVB). S872, Sia: 
Trustee, enforcement of shareholders’ liability, 361, 362. 
Blue Sky Laws, regulations of security issues, 120, 121, 298, 299. 
Business associations, 
Business trusts, 275, 276, 660, 722-724. 
Forms of, 274, 275, 727. 
Income and franchise taxes on, 150, 274, 1120, 1121, 1133, 1134, 
Joint stock companies, 274, 275, 660. 
Capital and surplus, 
Deficit of capital, 340, 344. 
Earned surplus, 340. 
Legal or stated capital, 338-340, 345. 
Reduction of capital, 344-346. 
Surplus reduced by purchase of own shares, 313, 314. 
By redemption, distribution of earnings when, 1125, 1126. 
‘Valuation of assets, 337-339. 
Charters, 
Corporate charters as contracts, 155, 364, 365. 
Power of state to alter, amend or repeal, 364, 365, 
Citizenship of corporations, 546. 
Corporate existence, 
Continuation after expiration of charter, 287, 288, 
De facto doctrine, 285-288. 
Direct and collateral attack, 287, 289. 
Estoppel to attack existence, 286, 287. 
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CORPORA TIONS—Continued, 
Corporate existence—Continued, q 
Proof of existence, 285, 287. 
Statutory provisions as to defects in, 287. 
Creditors, 
Creditors’ bill to attack fraudulent conveyances, 364. a 
Illegal dividends and distributions, 314, 337: 
Liability of directors for negligent management, 331. 
Remedies for illegal purchase by corporation of own shares, 312, 313. 
Trust fund theory, 363, 364. 
See Disregard of Separate Personality, Shareholders’ Liability. 
Criminal! respousibility, 
Criminal] intent, imputation of, 322, 323, 391. 
Punishment falls on creditors and shareholders, 323. } 
Reason for imposing, 323. , 
De facto doctrine, % 
See Corporate Existence, 
Directors, 
Adverse interest, effect on contracts, 325-327. 
Agreements limiting discretion invalid, 332-834. 
Common directors, transactions between corporations with, 327. 
Compensation for services, 328, 329. 
Competing with corporation, 327, 328. 
Contracts with corporation, when voidable, 326 328 
Control of board action by shareholders, 325, 326. 
Discretion of, as to business policy, 308, 336, 347, 349. 
Liability for Uiegal dividends, 314, 337. 
Liability for improper purchase by a corporation of own shares, 
313, 314. 
Liability for negligent management, 330, 331. 
Meetings of buard, necessity of, notice of, 324-326. 
Purchase! of shares, fiduciary duty to individual sherehciders, 329, 
330. 
Quorum, majority, adverse interest, 325. 
Ratification of informal acts of, 326. ~ 
Secret profits, accountability for, 327, 328, 
Disregarding separate corporate personality, 
Evasion of contracts, 276, 277. 
Evasion of statute, 278, 279. 
One man company, 278-280. 
Devise of corporate property, 279, 280. 
Personal liability of sole shareholder, 278, 279. 
Set off by or against shareholders, 281, 282, 
Unfair advantage of creditors, 280, 281. 
See Parent and Subsidiary Corporations, 
Dissolution, d 
Expiration and forfeiture of existence, 288, 289, 
Involuntary, equity receivership, 367, 368. 
Dividends, 
Capital impaired, 337, 346. 
Compelling declaration of, 336. 
Declaration creates a debt, 340, 341. 
Rescission of declaration, 340, 341, 
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CORPORATIONS—Continued, — \ 
Dividends—Continued, 
Funds available for, statutory limitations, 337-340. 
Earned surplus, 340. 
Profits and net earnings, 337, 340. 
Non-cumulative preferred shares, 342, 343. 
Preferred shares, participation by, 340-342, 
Surplus, ascertainment of, 337, 338. 
Transfer, right to dividend on, 343, 344. 
Wasting asset corporations, depletion, 340, 341. 
Wrongful payment, liability, 314, 337. 
Entity, corporate, see Disregard of Separate Corporation Personality, 
Parent and Subsidiary Corporations, Partnership. 
Estoppel, corporation by, see Corporate Existence. 
Federal Securities Act, 299. 
Foreign corporations, 
Doing business in state, for purpose of service or license, 284, 373. 
Interstate commerce, burden on, 124, 125, 372, 373. 
Power:, law determining, 94. 
Service of process on, 88, 89, 284, 373. 
Formation of corporations, 
Articles or certificate of incorporation, 273, 274, 
Choice of most advantageous state law, 271, 272. 
Steps required in organization, 272, 273. 
Inspection of books and records, purposes and scope, 335. 
Joint stock companies, 
Liability of shareholders in, 274, 275. 
Taxation of, 150, 274, 275, 1120, 1133. 
Majority and minority, 
Abuse of fiduciary powers, 308, 309. 
Compensation of dissenting shareholders on organic changes, 307. 
Injunction by minority against sale of assets, 305, 306. 
Schemes to keep control, 308, 309. 
Shareholders’ suits, 349, 350. 
Officers, . 
Authority of, proof, seal, 323, 324. 
Constructive notice of fraud of, in persona) dealings, 331, 332. 
Contract to elect or appoint to office, 334. 
“One man corporation,” see -Disregard of Separate Corporate Personal- 
ity. 
Parent and subsidiary corporations, 
Liability of parent for tort or contract of subsidiary, 282, 283. 
Service of process on subsidiary, 284, 373. 
Powers and authority, 
Fiduciary obligations in management, 308, 309, 
Guaranty and su retyship transactions, 307. 
Implied or incidental powers, 307, 308, 315. 
Partnerships and joint ventures, 310. 
Purchase of own shares, effect on creditors and shareholders, 294, 
295, 310-314. 
Purchase of stock in other corporations, 308, 309. 
Purposes and objects, actual authority limited by, 308, 309. 
Sale of entire assets, 305, 306. : 
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CORPORATIONS—Continued, 
Promoters, 
Adoption of contracts of, 300-302. 
Corporate rights of action for frauds of, 303, 304. 
Creditors’ remedies against, 304. 
Liability of corporation for services of, 301, 302. 
Liability of promoter on pre-incorporation contracts, 300, 301. 
Shareholders’ remedies against inadequate, 304. 
Proxy, revocability of, 332, 333. ° 
Purchase by corporation of own shares, effect on creditors and share- 
holders, 310-314. 
Receivership, 
Consent or conservation receivership, 369, 370. 
Grounds for appointment at suit of creditors and shareholders, 367, 
368. 
Involuntary dissolution in equity, 367, 368. 
Reorganization, 76-79, 369-372. 
Boyd case, doctrine of, priority of creditors to shareholders, 370-372. 
Fair plan of, 78, 79, 371. 
Judicial sale, necessity of, 
In bankruptcy, 372, 373. 
In equity receivership, 371-373. 
Petitions for, in bankruptcy, 76-78. 
Priority of creditors to shareholders, 370-372, 
Sale of entire assets, 
Authorization of, 305, 306. 
Liability of successor corporation to creditors of seller, 363, 364. 
Payment in stock of purchasing corporation, 305, 306. 
Statutory authority for, 305, 306. 
Security Acts, see Blue Sky Laws, Federal Security Act. 
Shareholders, 
Cancellation of watered stock, 362. a 
Duty of directors to, in sale of shares, 329, 330. 
Power to authorize corporate acts, 325, 326. 
Ratification of informal corporate acts, 326. 
Right to sue directors for negligence, 331. 
Voting agreements of, 332-334. 
Shareholders’ liability, 
Antecedent and subsequent creditors, watered stock, 358. 
Business trusts, 275, 276. 
Creditors with or without notice, of stock watering, 358, 360. 
Illegal dividends, 338. 
Illegal sale of shares, no defense to, 311, 312. 
Joint stock companies, 274, 275. 
Promotion stock, 359, 360. 
Set off, debts or claims of shareholders, 293, 294, 
Statutory double liability, 311, 312, 360, 361 note, 
Subscription liability, 291-299, 358, 359, 360 note, 
Treasury stock, 359, 360 
Trust fund doctrine, 293, 294, 359, 360, 
Watered stock, 
Bona fide purchasers of, 358, 360. 
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CORPORATIONS—Continued, 
Shareholders’ liability—Continued, 
Watered stock—Continued, 
Fraud or holding out theory, 357-361. 
Overvaluation, evidence of fraud, 357, 358. 
Statutory basis, 358-360. 
Trust fund doctrine, 359, 360. 
Trustee in bankruptcy or receiver, suit by, 361, 362. 
Void stock, constitutional or statutory prohibitions, 361, 362. 
Shareholders’ suits, 
Basis, corporate right of action, 346-348, 350. 
Demand on directors and shareholders, 346, 347. 
Double aspect of, 346, 347. 
Federal rule as to, 347, 348. 
Judgments in, 348. 
Private settlement, when binding on others, 350. 
“Representative” of whom, 349, 350. 
Right to fees and expenses, 350. 
Standing of shareholder to bring representative suit, 347, 348. 
Ultra vires transactions, corporate or individual right of action, 
350, 351. 
Wrongful motive as defense, 349-351. 
Shares of stoek, 
Issue at less than par, 358, 359. 
Payment for shares, adequacy, tests of, 357, 358. 
Treasury shares, 3138, 314, 359, 360. 
Watered stock, overvaluation of consideration, 338, 339, 357-362. 
Subscriptions for shares, 
Acceptance by corporation, 289, 290. 
Bankruptcy of corporation as defense, 291, 
Bonus agreements invalid, 292, 293. ’ 
Contract to sell shares distinguished, 291, 292. 
Defects in organization as defense, 297, 298. 
Departure from agreement in organization, 297, 298, 
Fraud, rescission for, 295-297. : 
Liability to corporation on, 291-293. 
Liability to creditors on indirect, trust fund doctrine, 292, 293, 360‘ 
note. 
Liability to other subscribers, 291. 
Release by corporation, 293-295. 
Repurchase agreement, 294, 295. 
Revocable by subscriber, when, 289, 290. 
Set off of claim against corporation, trust fund doctrine, 293, 294. 
Stock certificate not necessary to liability on, 291. 
When subscriber becomes a shareholder, 291, 292. 
Taxation of, franchise, 150, 151, 11383, 1134. 
Torts, 
Charitable corporations, beneficiaries and strangers, 321, 322, 
Punitive damages, 321. 
Scope of employment of servant, 320, 321. 
Ultra vires no defense, 320. 
Transfer of shares, 
Bona fide purchasers for value, 352-355, 357, 
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CORPORATIONS—Continued, 
Transfer of shares—Continued, 
Duty to enter valid transfer on books and issue new certificate, 353, 
354, 356. 
Estoppel of corporation by issue of new certificate, 353. 
Estoppel of owner by entrusting certificate, 352, 
Fiduciaries, transfers by, 355, 356, 
Forged indorsement, 353-355. 
Law governing transfer, 93, 94. 
Lost certificate, 354, 355. ‘ " 
Mode of transfer, 356. 
Negotiability of certificate duly indorsed, 352-354, 
Transfer, right to dividends on, 348, 344. 
Treasury shares, 
Bona fide purchasers of, liability, 359, 360. 
Whether assets or not, 318, 314. 
Trust fund doctrine, 293, 294, 359, 360. 
Ultra vires contracts, 
Estoppel to attack, 315-320. 
Executory contracts, 315-317. 
Fully executed contracts, 316-320, 
Grounds of objection to, 315, 316. 
Partly executed contracts, 316, 319, 320. 
Ratification of, 317-319. . 
' Shareholders’ injunction against, 350, 351. 
Shareholders’ representative suit for damages, 350, 351. 
Statutory limitations of defense, 319. 
Voting trusts, 332, 333. 
Watered stock, 
Remedies of creditors, 360, 361. 
Remedies of shareholders, 362. 
Remedies of trustee in bankruptcy and receiver, $61, 362. 
See Shareholders’ Liability. © 


SRIMINAL LAW AND PROCEDURE, 
Arraignment and plea, 419, 420, 
Arrest, 393, 394, 411, 

Arson, 405, 406. 

Bail, 412, 413. 

Burglary, 406. 

Common law offenses, 375. 
‘Constitutional rights, 

Bail, 412, 413. 

Fair trial, 131. 

Uncertain offenses invalid, 130, 131, 87& 
Corporations, liability, 322, 323, 391. 
Corpus delicti, 404, 405. 

Criminal acts, 

Attempt, 386. 

Conspiring, 384, 385. 

Omissions, 385. 

Solicitation, 385, 386. 
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CRIMINAL LAW AND PROCEDURE—Continued, 
Defenses, : 
Arrest, 393, 394. 
Coercion, 387, 388. 
Condonation, 381. 
Consent, 377-379. 
Contributory negligence, 880. 
Defense of others, 397. 
Defense of property and habitation, 398 
Entrapment, 378, 379. 
Guilt of injured party, 380. 
Infancy, 389, 390. 
Insanity, 390, 391. 
Intoxication, 392, 393. 
Mistake of fact, 388, 389. 
Mistake of law, 388. 
Parental and school discipline, 394, 395. 
Prevention of felony, 397-399. 
Promise of immunity, 381, 382. 
Self defense, 394-397. 
Extradition, 411, 412. 
False pretenses, 408, 409. 
Forfeiture, 383. 
Former jeopardy, 70, 71, 134, 420-422, 
Grand jury, 414, 415. 
Habeas corpus, 424. 
Habitual criminal, additional penalties, 375, 837& 
Homicide, 
Manslaughter, 399. 
Murder, 403-405. 
Proof of killing, 404, 405. 
Indictment and information, 414-417, 
Jurisdiction, 410, 411, 413. 
Jury trial, 413. 
Juvenile courts and delinquency, 389, 390. 
: Larceny, 407-409, 754, 755. 
‘Mens rea or intent, 
Absolute liability, legislative discretion, 383, 885. 
Concurrence of act and intent, 377, 383. 
Conspirators, 384, 385, 400. 
Corporations, imputed intent, 322, 323, 391. 
Criminal negligence, 384. 
Motive and intention, 382. 
Nolle prosequi and dismissal, 418, 422, 
Parties, 
In general, 400. 
Accessories, 400—402. 
Suicide, 402, 403. 
Penalties, habitual offenders, 37@ 
Plea, change of, 419, 420. 
Preliminary hearing, 414. 
Presence of defendant at trial, 423. 
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CRIMINAL LAW AND PROCEDURE—Continued, 
Reputation as criminal, statutory presumption, 376. 
Separate trials of defendants jointly indicted, 418, 419. 
Settlement or restitution, 381. 
Suicide, 402, 403. 
Turning state’s evidence, promise of immunity, 381. 
‘Venue, change of, 414. 
Verdict, informalities, 423. 
Warrant, arrest on, 411. 


DAMAGES, 
Avoidable consequences, 236, 430, 
Certainty of proof, 128, 429. 
Consequential, 426-429. 
Contracts, 
Building contracts, 434. 
Consequences in contemplation, 427, 
Loan to pay mortgage, 427, 428. 
Prospective profits, 428, 429. 
Sales of land, failure of title, 482. 
Sales of personalty, 432, 433, 1056-1058, 
Service contracts, 433. 
Subcontracts cancelled, 426, 427. > 
Conversion, 4385, 750, 756-761, 796, 797, 800, 801. 
Death by wrongful art, 439, 440, 824, 1141, 1148, 1163. 
Earnings, 437. 
Entire and prospective, continuing nuisance, 429, 
Expenses of cure or repair, 436, 438. 
Foreign exchange, 434, 435. 
Fraud and deceit, 488, 489. 
Mitigation of damages, 236, 430. 
Nominal damages, 
Mere inconvenience, 426. 5 
Repudiation of contract terminable on short notice, 425, 426 
Penalties and liquidated damages, 430-432. — 
Personal injuries, 4387. 
Property damage, 4386, 437. 
Trespass to land, 436, 437. 


EQUITY, 

Bills of peace, 
Common questions of law or fact, numerous parties, 476, 477. 
Vexation by numerous suits, 477, 478. 

Bills quia timet, ; 
Voidable instruments and clouds on title, 478, 479. 

Building and use restrictions, 
Beneficiaries of, 468, 469. 
Covenants against competition in sale of business, 469, 470, 
Defenses to enforcement, 468. 

Decrees, 
Affirmative acts outside of state, 445, 446. 
Impose command on the person, not in rem, 443-445, 
Negative form, 443, 446. 
Res outside of state, 446, 447. 
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EQUITY—Continued, / , 
Default of plaintiff, 
Building restrictions, 463. 3 
Conveyance and reacquisition by vendor, 462. 
Forfeiture, relief against, 467. 
Laches, delay in suing, 463, 464. . 
Land contract, time of essence, 235, 236, 462, 463. 
Discretion as to equitable relief, 
Balance of convenience, hardship, 472, 473. 
“Clean hands” doctrine, 441, 442, 459, 460, 474. 
Laches of plaintiff, 442, 443. 
/ Injunction, 
Against suit in foreign state, 444, 445. 
Breach of contract of service, 457, 462, 
Criminal acts, injunction against, 474, 
News broadcasting, 474. 
\Plaintiff a wrongdoer, 473. 
Interpleader, 86, 475, 476. 
Jurisdiction, 
Adequacy of the legal remedy, 444, 445, 450. 
Res outside of state, 446, 447. 
MiSrepresentation and mistake, 
Defenses to specific performance, 459-462. 
Relief against contracts induced by, 479-481. 
Personal rights and interests, equitable protection, 473, 474, 815, 817. 
Reformation of instruments, 481-483. 
Specific performance, 
Arbitration, 450. 
Building contracts, 449. 
Certainty of terms, 448. 
Consideration, 448, 449. 
Continuous affirmative acts, 449, 450. 
Defenses to, 459. 
Inadequacy of legal remedy, 450-453. 
Insolvency of seller, 451, 452. 
Kinds of contracts enforceable, 451-457. 
Mutuality of remedy, 454, 455, 457. 
Partial specific performance, with compensation for defects, 455, 456. 
Services, contracts for, 457. 
Standing timber, sale of, 451. 
Statute of frauds, part performance, 453-455. 
Statute of frauds, 
Improvements under oral contract, 454, 455. 
Oral land contract, buyer taking possession, 453, 459, 
Part performance, 453-455. 
Torts, 
Broadcasting plaintiff’s news, 474. 
Injunctions against, 
Balance of convenience and hardship, 472, 473. 
Nuisance, 470-472. 
Injuries to property, 470. 
Specific restitution of personal property by insolvent agent, 471. 
Temporary injunction pending determination of title, 471, 472. 
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EQUITY—Continued, 
Vendor and purchaser, 
Creditors’ rights against, 466, 467. 
Equitable conversion arising from contract, 464. 
Interest of vendor, injunction against purchaser in possession, 465. 
Relief against forfeiture by purchaser, 235, 236, 467. 
Risk of loss, accidental destruction, 254, 255, 465, 466. 
Union of legal and equitable suits under codes of procedure, 
880, 881. 


EVIDENCE, 
Admissions, 
Compromise offers not, 508, 509, 517. 
Conduct reflecting on party’s case, 508. 
Predecessor in interest, by, 489. 
Promise to pay in full, 517, 518. 
Telephone conversation with purported agent, 488, 489, i 
Theories of admissibility of, 518. 
Best evidence rule, 
Certified copy of recorded deed, 487, 488. 
Telephone conversation, 488, 489, 
See Writings. 
Burden of proof, 
Burden of pleading, 530. 
Burden of rebuttal or proceeding with evidence, 528, 529. 
Instructions on, 530, 531. 
Negligence, 528, 529. 
Presumptions, effect of, 528-530. 
Character, 509-512. 
Compromises, offers of, as admissions, 508, 509. 
Confessions, exclusion of, by reason of force, fraud or promises, 507, 508. 
Court and jury, functions of, — 533. 
Cross examination, 
Credibility, how tested, 493, 494. 
Right to opportunity for, 492, 493. / 
Depositions and former testimony, 516. 
Documents, 
Proof of execution, 489, 518. 
See Best Evidence, Writings, 
Hearsay rule, - 
Account books, 523, 524, 
Admissions, 517. 
Business entries, 522-524, 
Conduct to show belief, 515. 
Declarations against interest, 519, 520. 
Declarations of bodily or mental condition, 525, 526, 
Depositions and former testimony, 516, 
Dying declarations, 520, 521. 
Learned treatises, 527, 528. 
Nature of, 514, 515. 
Official statements, 521, 522. 
Spontaneous exclamations, 527, 
Judicial notice, 484. 
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EVIDENCE—Continued, 
Lie detector test, objections to, 505, 506. 
Negligence, 6 


Burden of proof, 528, 529. 

Habitual dangerous driver, 511, 512. 

Practice of other companies, 509, 510. 

Rules, violation of, 509, 510. 

-Objections to admission of evidence, 
- Form and grounds of, .490. 

General objection, presumption if sustained, 490, 
Opinion evidence, 

Conclusion or impression of witness, 512, 513. 

Ultimate issue and evidentiary facts, 513, 514 
Parol evidence rule, nature of, 224, 225, 533. 
Presumptions, 

Effect of as evidence, 529-531. 

Effect of on burden of proof, 529-531, 

Instructions on, 530. :; 
Privilege of witnesses and privileged communications, 498-505. 
Real evidence, 

Objects, 485. 

View of place, 486, 487. 
Relevancy, 

Character of accused, 509-511. 

Compromise, offers of, 508, 509. 

Habit, as dangerous driver, 511, 512. 

/ Other criminal acts, 510, 511. 

Practice of other companies, 509, 510, 

Reputation, 509-511. 

Violation of own business rules, 509-511. 
Survivor of transaction, disqualification of, 496—498. 
Telephone conversations, identification of speaker, 488, 489. 
Unlawfully obtained evidence, exclusion of, 506, 507, 

Lie detector test, 505, 506. 

View by jury, 486, 487. 
Witnesses, 

Competency, 495, 496. 

Credibility, testing, 493, 494. 

Cross examination, no opportunity, 492, 493. 

Former testimony to refresh recollection, 491, 492, 

Grounds of objection to, 490. 

Impeaching own witness, 491, 492. 

Infants, qualification of, 496. 

Memorandum by secretary at time, 491, 

Oath, understanding of, 496. 

Offer of evidence, 490. ; 

Privilege of witnesses and communications, 
Attorney and client, 498-501. 
Self-incrimination, 503-505. 

Spouses, 502, 503. 
Survivor of transaction, disqualified, 496, 497. 
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EVIDENCE—Continued, 


Writings and best evidence rule, 
Authentication of letter, 489. 
Contents of document, admission of, 518, 519. 


FEDERAL COURTS AND PROCEDURE, 


Administrative proceedings, delegation to legislative courts, 17, 586, 537. 
Affirmative showing of jurisdiction, 537, 538. 
Cireuit Court of Appeals, 537, 564. 
Constitutional courts, 536, 537. 
Crimes against the United States, 542, 
District Court, 537. 
Admiralty jurisdiction, 559, 560. 
Ancillary jurisdiction, 552, 553, 
Assignment, 550, 651. 
Federal questions, 548, 544. 
Jurisdictional amount, 548-550, 
Removal jurisdiction, 553-559. z 
Venue, 561, 562. 
Diversity of citizenship, 545-547, 
Equity and law, 539. 
Equity procedure, 538, 539. 
Federal common law, 540, 541. 
Habeas corpus in federal courts} 551, 552. 
Jurisdiction of the United States district court, 542-561. 
Jury trial in law cases, 539, 540. 
No limitation by state statute, 560. 
Procedure at law, uniform rules, 539. 
State law and federal courts, 540-542, 
Supreme court, 
Appellate jurisdiction, 565-568. 
Original jurisdiction, 568, 564. 
Uniform procedure act and rules,-539. / 
Venue, 561, 562. 


INSURANCE, ; 


Application, liability for failing to act promptly, 601, 602. 
Assignment, 575, 576. 
Beneficiary’s rights, insolvency, 70, 71, 75, 598-600. 
Concealment, what facts must be disclosed, 581, 582. 
Conditions, 
Delivery during good health, 582, 583. 
Sole ownership clause, 596, 597. 
Vacancy, waiver of, 588, 589. — 
Creditors y. widow, insolvency, 70, 71, 75, 598-600, 
Fire risk coverage, 578, 579, 604. 
Excepted risks, 588, 589. 
Insurable interest, 
Life, ‘ 
Commercial relations, 574, 575. 
Family relations, 573, 575. 
Property interest, 570-573, 576. 
Insurance contracts and business, nature of, 569, 570, 


INSURANCE—Continued, 
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Insurance trusts, 1244, 1245. 
Interpretation of policy, 
Accident insurance (caused by accidental means), 587, 588 
Construction against company, 588. 
Fire insurance (fireworks), 584, 585. 
Life insurance, 
Incontestable clause, 586, 587. 
Suicide clause, 585, 586. 
Loss by fire, 578, 579. 
Making of the contract, 
Delivery of insurance policy, 577, 578. 
Oral contract, 577, 578. 


Measure of recovery, 


Determination of value, 602. 
Option to rebuild, 595, 604. 
Misrepresentation, 580, 582-583. 
Mortgagor and mortgagee, 594, 595, 619. 
Murder of insured by beneficiary, 597, 598. 
Power to change benefictar,, taxability of proceeds, 1114, 1115, 
Representations, 580, 582, 5823. 
Subrogation, accident and property insurance, 600, 601. 
Vendor and vendee, 596, 597. 
Waiver and estoppel, 
Agent’s contemporary oral promise, 588, 589. 
Collusion with insurance agent, false answers, 590. 591. 
Delivery of policy by agent with knowledge of breach of condition, 
593, 594. 
Failure of company to inquire as to title, 591-593, 
No application to exceptions, 588. 
Promissory estoppel, 589, 590. 
Warranties, 
Life insurance, 580, 581. 
Property insurance, 578, 579. 


MORTGAGES, 


Assignment of secured debt, 642, 643. 
Priorities, recording, 988. 
Assumption of mortgage debt by transferee, 217, 219, 222, 638-641, 
Chattel mortgages, 608, 610, 614, 792, 793. 
Bulk sales acts, 1069, 1070. 
Trust receipts, 1064, 1065. 
Conditional sales, 614, 615, 1060-1063. 
Deed as mortgage, 
Agreement for repurchase, 613. 
Conveyance from third person, 612, 613. 
Oral agreement for mortgage, 612. 
Equitable mortgages, 
After-acquired personal property, 609, 610. 
Agreement to give a mortgage, 608. 
Agreement to pay out of proceeds, 611. 
Deposit of title deeds, 609. 
Intention that property be security, 609. 
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MORTGAGES—Continued, 
Equitable mortgages—Continued, 
Power to sell property, 611. 
Shifting stocks of goods, 610, 611, 1069, 1070. 
Fixtures, chattel mortgage or conditional sale of, validity against pur- 
chaser or mortgagee of the land, 614, 615, 1014, 1015. 
Insurance by mortgagor, loss payable to mortgagee, 594, 595, 619, 
Marshalling funds, 645, 646. 
Mortgagee in possession, accountability, 626-628, 
Mortgagor in possession, 628-631. 
Nature of, title and lien theories, 605-608. 
Negotiability of mortgage note, 660, 661. 
Obligation secured, 
Contract to support, 615, 616. 
. Future advances, 616, 617. 
Pledge distinguished from, 792, 793. 
Possession, 
Chattels, 608. 
Effect of agreement, 607, 608. , 
Right to, in general, 605, 606. - 
Under void foreclosure, 623, 624. 3 
Priority among encumbrances, 643-644, 988. 
Recording acts, 986, 987. 
Redemption, 
Adverse possession by mortgagee, 634. 
After conversion by mortgagee, 633. 
After purchase of redemption interest by mortgagee, 633. 
Clogs and collateral advantages, 631, 632. 
Effect of depression, 154, 636, 637. 
From foreclosure sale, 
By junior encumbrancer, 634, 635. 
By mortgagor, 635, 636. 
Moratorium statutes, 154, 155, 637, 638. 
Who may redeem, 6383. 
Rents and profits, right to, 624, 625. 
Rights and remedies of mortgagee, 
Concurrent remedies, 617. 
Creditors of mortgagee, remedies of, 623. \ 
Delaying foreclosure for benefit of junior encumbrancer, 622. 
Levy by mortgagee on redemption interest, 620, 621. 
Merger of interests, 621, 622. 
Partition of mortgaged property, tenancy in common, 622, 623. 
Proceeds of eminent domain, 619. 
Proceeds of insurance, 619. 
Renewal note, 618. 
Restoration of mortgaged property, 618. 
Statute of limitations, 617, 618. 
Second mortgagee’s right against third persons, 619, 620, 
Title and lien theories, 605-608. 
Transfer of the mortgaged interest, 638-644. 
Trust receipts and chattel mortgages, 1064, 1065, 
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MUNICIPAL CORPORATIONS, 
Bonds, debt limit, estoppel, 655, 656. 
Contracts, illegal, want of statutory formalities, 654, 
Creditors, remedies of, 658. 
Officers, disqualification, crime, pardon, 657, 658. 
Ordinances, — 
Injunction against passage, 652, 653. 
Nature of, as “law” or “a law,” 648. 
Necessity for reasonableness, 648. 
Relation to general statutes, driving under legal age limit, 648, 649. 
Powers, 
Alienation of property, 652. 
Assessments, special, 650, 651. 
Eminent domain, slum ciearance, 651-653. 
Streets, encroachments on, 653. 
Streets, vacating, 652, 653. 
Tort liability, governmental or proprietary test, 656, 657. 


NEGOTIABLE INSTRUMENTS, 
Agent, liability of, 704, 705. 
Alterations, 690, 691, 694, 695, 718, 719, 768. 
Assignment of rights, 669, 670. 
Bank as agent or trustee for collection, 22, 23, 673-676. 
“Bearer” paper, 666, 668, 670-672, 701, 703, 719. 
Blanks, filling in, 676, 677, 691, 693. 
Bona fide purchase for value, 677-687. 
Conflict of laws, law governing transfer, 93, 94. 
Consideration, 705-707, 718. 
“Current funds,” 663. 
Defenses, 
Alteration, 690, 691, 694, 718, 719, 768. 
Discharge, 716-720. 
Equities and defenses, 688-704, 
Forgery, 688, 689, 694. 
Fraud in the inception, 689, 690. 
Nondelivery, 666, 667, 693. 
Equities and defenses, 688-704. 
Forgery of drawer’s signature, doctrine of Price v. Neal, 698-700. 
Fraudulent impersonation by impostor, 702. 
Holder in due course, 677-687. 
Indorsement, 
Blank indorsement, 668, 672. 
* Restrictive, 669, 670, 672, 673, 676, 713. 
To bearer, 670, 701. 
Without recourse, 713-715. 
Words of assignment or guaranty, 669, 670. 
Liability of parties, 659-666. 
Name used, 671, 672. 
Negotiability, requisites of, 659-666. 
Negotiation and transfer, 666-677. 
Note and mortgage, construed together, 660, 661. 
Notice of dishonor, 711, 712, 
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NEGOTIABLE INSTRUMENTS—Continued, 
Parties, cae 
Acceptor, 708. 
Accommodation maker, 707. 
Drawer, 700, 701. 
Indorser, 668, 669. 
Maker, 669. 
Payee, 667, 668. 
Secondary parties, 708-716. 
Undisclosed principal, 704. 
Presentment, 707-711. 
Protest, 712, 713. 
Purchaser for value without notice, 677-687. 
Warranties on sale, 713-716. 


PARTNERSHIP, * 
Accounting, sharing profits and losses, 736, 738. 
Actions against firm, 89, 90, 733, 734. 
Bankruptcy and rights of creditors, 741-745. 
Business trusts, liability of shareholders, 275, 276, 722-724. 
Corporation as partner, 310. 
Creditors, remedies, 729, 739, 741-744. 
Defective incorporation, liability as, 285-287, 
Dissolution and liquidation, 785-741, 748. 
Compensation for services, 738. 
_ Notice of, 746-748. 
Duties and actions between partners, 734, 735. 
Entity theory of partnership, 724, 725, 732. 
Joint ventures, 310. 
Limited partnership, 727. 
Massachusetts trust, 275, 276, 722-724. 
Nature and distinguishing features, 721-725, 
Partnership by estoppel, 746-748. 
Partnership property, 725, 729. 
Powers of partners, 725, 729-732, 746. 
After dissolution, 726, 737, 738. : 
Retired liability of partners, 740. 
Sale of business to corporation, 277. 
Silent or special partner, 727, 743, 744, 747, 
Statutory joint stock company, 274, 275. : ™ 
Tort liability of partner, 731-733, 747. 


PERSONAL PROPERTY AND BAILMENTS, 

Accession, title by, 756. 

Adverse possession, title by, 761-763, 

Bailee, . 
Conversion by, misuse, 781. 
Duty of care, 776-778. 
Estoppel to deny bailors’ title, 784 
Grain elevators as, 779-781, 784. 2 : 
Right to recover entire value, 782. 

Bailment or sale, 778-781. 

Confusion of goods, 759-761, 850-852. 
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PERSONAL PROPERTY AND BAILMENTS—Continued, 


Conversion, 750, 756-761, 763, 764, 781, 782, 796-801. 
Finding lost property, 752-755. 
Fixtures, 1013-1016. 
Future interests in personal property, 1023, 1024, 
Gifts, requisites of, 764-771, 1247, 1248 
Liability of bailees, 771-782, 798, 799. 
Liability of innkeepers, 775, 776, 778. 
Liens, 785-792. 
Against -true owners, 787-790. 
Agistor, 785. 
' Boarding house keeper’s, 791. 
General liens, 785, 786. 
Innkeeper’s lien, 785, 789-791, 
Repairs, 786, 787. 
Stable keeper’s lien, 792. 
Storage charges, 787. 
Pledge, 792-796. 
Conversion by pledgee, 796, 797. 
Title, 4 
By accession, 756-758. 
By adverse possession, 761-763. 
By confusion, 759-761. 
By gift, 764-771. 
By possession or occupancy, 749-754. 
By satisfaction of judgment for value, 763, 764, 
Wild animals, capture, 749-752. 


PERSONS AND DOMESTIC RELATIONS, 


_ Alimony decrees, 
Enforcement in other jurisdictions, 101, 840, 841. 
Modification of, 841. 

- Annulment of marriage, 834-836, 

Breach of promise, 803, 804. 
Contracts to marry, 802, 803. 
Inducing breach of, 804. 
Divorce, 
Attack on decree, 838, 839. 
Collusion, 837, 838. 
Defenses, 
Condonation, 839. 
Procuration of offense, 840, 
Recrimination, 839, 840. 
Domicile, married women, 85. 
Grounds of, 100, 101, 836, 837. 
Jurisdiction for, 90, 91, 148, 840 note. 
Property rights, how adjusted, 101. 
Service of process for, 148, 149. 
Void decree, partly valid, 91, 
Husband and wife, 
Alienation of affections, 815, 
Criminal conversation, 816. 
Declaratory relief, 815, 817. 


1306 _ INDEX 
Figures refer to pages 


PERSONS AND DOMESTIC RELATIONS—Continued, 
Husband and wife—Continued, 
Domicile of wife, 85, 813. 
Injury by spouse, 817, 819. 
Injury to husband, loss of consortium, 814, 815, 
Injury to wife, 813, 814. 
Liability for wife’s torts, 817. 
Infants, 
Contracts, voidable, 831-833. 
Criminal capacity, 389, 390. 
Liability for necessaries, 834. 
Parents’ liability for necessaries, 831. 
Tort liability of infants, 833. 
Tort liability to trespassing children, 83L 
Marriage, 
‘Annulment of, 809-812. , 
Common law marriage, 805-807. 
Conflict of laws, validity, 805, 808. 
Contract for trial marriage and property settlement, 804, 803. 
Impediments, removal of, 806, 807. 
Infants of, voidable not void, 807. 
Insanity, 808, 809. 
Proof of, by reputation and cohabitation, 810, 811. 
Recognition of, foreign, 100, 805, 808. 
Validity, ceremony, 805. 
Married women, 
Authority to bind husband, 829, 830, 
Contract with husband, 828. 
Liability of husband for necessaries, 829, 
Liability of husband for torts, 817. 
Parent and child, 
Adoption and inheritance, 821. - 
Custody, 821, 822. 
Emancipation, 830, 831. 
Guardianship and custody of ward, 823. 
Illegitimates, 

Custody of. 820. 

Presumption of legitimacy, 820. 
Liability of child to parent in tort, 828. 
Liability of parent to child in tort, 827. 
Parents’ action for injury to child, 824-826. 
Parents’ liability for torts of child, 826, 827. 
Parents’ liability for necessaries, 830, 831, 
Wrongful death actions, 824, 825, 


PLEADING, 
Code pleading, 

Answers, 
Affirmative defenses, 882, 883, 
Specific denials, 885. 

Cause of action, nature of, 875-877. 
Necessary allegations, 882-885. i 
Statement of cause of action, 883, 884. 

Class or representation suits, 873, 874. 
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PLEA DING—Continued, 
Code pleading—Continued, 
Common courts, use of, 876. 
Contract, cause of action, allegations, 884, 885. 
Contributory negligence, 883, 884. 
Counterclaims, 886, 887. 
Demurrer, : 
Defect or misjoinder of parties, 874, 875. 
Want of facts to state cause of action, 884. 
Denials, argumentative, 883, 884. 
Equitable ejectment, 880. 
Facts and conclusions of law, 883, 885. 
Forms of action abolished, 
Law and equity, jury trial, 879-881. 
Theory of liability in pleading, 878, 879. 
Joinder of parties and causes of action, 871-876. 
Motion to strike out sham pleading, 885, 886. 
Negligence, allegation of in general terms, 883. 
Real party in interest, 870, 871. 
Sham answer as ground for disbarment, 60. 
Splitting cause of action, 877, 878, 887. 
Union of actions at law and suits in equity, 880. 
~ Waiver of jury trial, 880, 881. 
Common law pleading, 
Forms of action, scope, 
Account, 853, 854. 
Assumpsit, general, 857-859. 
Assumpsit, special, 856, 857, 859. 
Covenant, 852, 853. 
Debt, 854, 856. 
Detinue, 849. 
Ejectment, 848. 
Original writs, limits of, 843, 844. 
Personal actions, 844. 
Replevin, 846-848. 
Theories of action under the codes, 
One form of civil action, 878, 879. 
Trespass and Case, 844-846. 
Trover, 758, 781, 783, 784, 850-852. 
Pleading, 
Declaration, 
In Case, allegation of facts, 861. 
In debt, 862. 
In trespass, 860. 
Demurrer, 
i Departure, ground of, 868. 
Effect of, 862, 863. 
Special, defects of form, 863. 


\ 


Pleas, 
Abatement, 867, 868. 
Affirmative pleas in bar, 864, 865. 
General issues, scope, 863, 864, 867. 
Negatives pregnant, 865, 866. 
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PLEA DING—Continued, 
Common law pleading—Continued, 
Pleas—-Continued, 
Specific traverse, 865, 866. 
Replication, 
De injuria, effect of, 869. 
Departure, ground of demurrer, 868. 
Variance, 
Variation between allegation and proof, 860, 861, 


PUBLIO UTILITIES AND CARRIERS, 
‘ Administration questions and remedies, 
Administration investigations, 14. 
Interstate commerce commission, 903-905. 
Judicial review of administrative orders, 17-21, 146, 147. 
Business when affected with public interest, 
Common carriers, 891-894. 
Common law criteria, 888, 889. 
Contract carriers, 891-894. 
Degrees of public interest, extent of regulation, 147, 890. 
Due process of law and legislative fiat, 138, 148, 889, 890, 892, 893. 
Private carriers, use of highways, 892, 893. 
Certificate of public convenience, 17, 892-895. a 
Common earriers, 891-894. 
‘ Competition, public control of, 
Certificates of public convenience, 892-895. 
Common versus contract carriers, 892, 893. 
Exclusive privileges, hackmen at stations, 893, 894. 
License tax, 894, 895. 
/ Municipal competition, 894, 895. 
Discriminations in service, 893, 894, 899, 900, 902, 903. 
As to character of goods, reasonableness, 899. 
Charitable institutions, 899. 
Exclusive privileges at station, 893, 894. . 
Intrastate service subordinate to interstate commerce, 913. 
Remedies for, 903, 904. 
Scheduled rates, deviation, 902, 903. 
Duty to serve, 
Adequacy of service, 909. 
Adequate facilities and extensions, 909-911, 
Connections with other utilities, 911, 
Power to compel service, 896-898, 
Public callings, 888, 889. 
Suitable cars, 910, 911. j 
Utility’s regulations, 897, 898. i a4 
Shutting off service to compel payment of bill, 888, 
Withdrawal from service, 913-915. 
Holding companies, 
Regulatory charges to utility affiliates, 922-924, 
Interstate commerce act, 
Carmack Amendment, 918. 
Cummings Amendment, 919. 
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PUBLIC UTILITIES AND CARRIERS—Continuedw; 

Interstate commerce commission, 
Authorization of purchase, consolidation, leases, contracts to oper- 
ate, 912, 913. 
Orders and findings of facts, 904, 905. 
Radio and wire communication, 906. 
2 Rate reduction, reparation orders, 900-904. 

Rate schedules, 901, 902. 

Reparation orders, 900, 901, 903, 904. 

Unreasonable rates, 900, 901. 

Liabilities incident to service, | 
Bills of_lading, false statement of quantity, 921. 
Common carriers, stairway to station, etc., ordinary care, 916, 917, 
922. 

Connecting carriers, liability for entire route, 918. 

Lien carrier for charges, 902, 903. 

Limitations of liability, agreed valuations, 915, 917-920. 

Telephone company, directory, 915, 916. 

Rates, 

Basis of valuation for, 905-909. 

Compelling branch line operation at loss, 896, 897. 

Contract for, police power over, 901, 902. 

Excessive rates, 900, 901. 

Fair return, elements in, 904, 905, 907-909. 

Fair value, elements in, 906-909. 

Judicial review of rate orders, 17, 18, 146, 147. 

Minimum rates, 891, 902. 

Misquotation of rates, 902, 903. 

Power to establish rates, 891, 892, 901, 902, 905. 

Recovery of excess payment, overcharge, 900, 901, 

Scheduled rates binding, 902, 903. 

Separation of services, 905, 906. 

Unreasonableness of rates, administrative question, 903, 904. 

Rules and regulations of utility, 897, 898. 
State regulatory commissions, 

Certificates of public convenience, 892, 893, 895. 

Charges made to local utility by out of state affiliate, 922, 933. 

Order to operate branch lines, 896, 

Rates, power to fix, 904. ‘ 

Valuation of property, 905-909. 


¥ 


QUASI-CONTRACTS, 
Coercion and duress, 934, 935. 
Emergency to save life, 936. 
Forgery of drawer’s signature, Price v. Neal, 698-700. 
Illegal contract, 933, 934. 
Invalid contract, 930, 931. . 
Misrepresentation, as to divorce, services, 929. 
Misrepresentation of fact, 925-928. 
Change of position by payee as defence, 927, 928. 
Mistake of law, 928, 929. 
Party in default, recovery by, 243, 244, 467, 931-933. 
Trespasser, liability for use and occupation, 937. 
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QUASI-CONTRACTS—Continued, 
Waiver of tort, assumpsit for benefits, 936, 937. = 
See Contracts. 


REAL PROPERTY, 
Adverse possession, 938-943. : 
After-acquired title, transfer by estoppel, 984, 985. 2 
Conditions subsequent and covenants, 1017-1019. 
Conditions, waiver, rule in Dumpor’s Case, 1018, 1019, 
Conveyances, 
Bargain and sale, 949-951. 
Covenant to stand seised to uses, 951-954, 
Modern statutory conveyances, 954, 955. 
Covenants running with the land, 
At law, 981, 983, 984, 998, 1002-1008. 
In equity, 1008-1010. 
Title, covenants for, 980-984. 
Deeds, 
Conditional delivery, 956-962, 
Covenants for title, 980-984, 
Delivery, 955-962. 
Escrows, 958-960. 
Exceptions and reservations, 962, 963. 
: Fixtures, 1013-1016. 
: Implied grant and reservation of easements, 963-967. 
Testamentary, when, 1246, 1247, 
Determinable fees, 1017, 1018. 
Dower, 960, 961. 
Easements, 996-1001. 
Creation by implication, 963-967. 
Equitable enforcement of posvriciive covenants, 997, 998, 1008-1010, 
Estates, oe 
At will and periodic tenancies, 972-977. 
Construction of limitations, heirs, survivors, 1024-1026. 
Determinable fees, 1017, 1018. 
Divesting contingencies, 1028, 1029. 
Executory devises, 1020, 1021. 
Fee tail, 970, 971. ° 
Future interests in personal property, 1023, 1024, 
Gifts on failure of issue, 1027, 1028. 
Life estates, 971, 972. 
Limitations to classes, 1022. 
Remainders, 1020-1022. 
Rights of entry for condition broken, 1017. 
Rule in Shelley’s Case, 1023. 
Tenants in common and joint tenants, 977-980, 
Vesting of legaciés, 1026, -1027. 
Wixtures, 1013-1016, 
Landlord and tenant, 
Condemnation of premises, 1010, 1011. 
Dispossession of tenant holding over, 1145, 1146, 
Estates at will and periodic tenancies, 972-977. 
Fixtures, 1015, 1016. 
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REAL PROPERTY—Continued, 
Landlord and tenant—Continued, 
Relief against forfeiture, 1019, 1020, 
Rents, 1010-1012. 
Risk of loss, 1012, 

Licenses, 1001, 1002. 

Nuisance, 990. 

' Options, rule against perpetuities, 1034, 1035, 
Perpetuities, rule against, 1032-1039. 
Possibility of reverter, 1018. 

Powers, 1029-1032. 

Rule against perpetuities, 1036-1038. 
Prescription, 943-946, 999-1001. 
Profits, 996. 
Recording acts, operation of, 986-989. 
Rents, 1010-1012. 
Restraints on alienation, 1039. 
Reversioner’s rights, nuisance, 945. 
Rights in land of another, support, 991, 992, 994. 
Rights of entry, conditions broken, 1017, 
Riparian rights, 993-995. 
Rule in Shelley’s Case, 1023. 
Support of land, 991, 992, 999. 
Surrender, 946-948. 
Trespass, aircraft, 990. 
Uses and the Statute of Uses, 949-954, 
“ Conveyances under, 949-954, 1020. 
Waters, 993-995, 999-1000. 


BALES, 
Acceptance and rejection of the goods, 1049, 1077, 1078. 
After-acquired goods, 1048, 1049. 
Appropriation to contract, 1049, 1050. 
Bailments, consignments for sale, 778-781, 1066. 
Bill of lading, 921, 1060, 1063, 1064. 
Bulk sales acts, mortgages, 1069, 1070. 
Buyer’s remedies and rights, 1075-1078, 
Conditional sales, 614, 615, 1060-1063. 
Conflict of laws, 95. 
Election of remedies, 1061. 
Forfeiture, 26, 1062-1065. 
Damages for breach of contract, 
Right to price, 432, 433, 1056. 
Resale, 1056-1058. 
Delivery to carrier, 1053-1055, 1077,.1080. 
Estoppel, bona fide purchase for value, 1063-1068. 
Formalities, statutory, second-hand automobiles, 571, 572, 933, 934 
Fraudulent acquisition of title, 1068, 1069. 
Fungible goods, 1053. 
INegality, effect of, 933, 934. 
Inspection, buyer’s rights of, 1076, 1077. 
Installment contracts, effect of breach, 241-243, 1063. 
Ostensible ownership, indicia of title, 1063-1065. 
Retention of possession, presumption of fraud, 1067, 1068. 
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SALES—Continued, 
Risk of loss, 1054, 1055. 
Seller’s remedies and rights, 1044-1055. 
Statute of frauds, 267, 1079-1081. 
Stoppage in transit, 1057-1060. 
Title concept, consequences of passing of title, 1044, 1045, 
Transfer of title, 1044-1055. 
Trust receipts, as security, 1064, 1065. 
Warranty, express or implied, 1070-1076. 
When title passes, 1044-1055. 


SURETYSHIP AND GUARANTY, 
Acceptance, notice of, 173, 174, 1085. 
Application of payments, 1093, 1094, 
Consideration, past, 1084. 
Construction, strict, 1085, 1097. 
Continuing offer, 1085, 1086. 
Contribution, 1092. 
Defenses of surety, 1094-1099, 
Discharge of surety, 717, 718, 720, 1094-1099. 
Exoneration, 1088. 
Guaranty and suretyship, 1082. 
Guaranty notice of acceptance, 173, 174, 1085. 
Indemnity and suretyship, 1083. : ; : 
Indemnity or reimbursement, 1087, 1088. 
Indorser and suretyship, 717-720, 1083. 
Judicial and public bonds, 1101, 1102, y 
Nature of contract, 1082-1084. 
Revocation, death, 1086. 
Scope of contract, 1085-1087. 
Statute of frauds, 1084, 1085, 
Subrogation, 1089-1092. 
Third party beneficiary, 1098-1101. 
Warranty and suretyship, 1083. 


TAXATION, 

Classification, exemptions and graduated rates, 
Validity of, equal protection clause, 1103, 1104. 
Validity of, state uniformity clauses, 1103, 1104. 

Discrimination in assessments by administrative officers, 18, 19, 1104, 
1105. ; 

Franchise taxes, 

Classification of shares for purposes of, 1134, 
Jurisdiction to impose, 1133, 1134. 
Unit rule, 150, 151. 

Income taxes, 

Associations, when taxed, as corporations, 1120, 1121, 
Bequests, taxability of, 1129, 1130. 

Capital receipts not income, 1127, 

Deductible expenses, 1130, 1131. 

Gains, computation of, 1127, 1128 

Gifts, taxability of, 1129, 1130, 

Income periods, 1123, 1124, 


TAXATION—Continued, 
Income taxes—Continued, 


_ Inheritance and estate taxes, 
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Interest, deductibility of, 1131, 1132, 

Jurisdiction of states to impose, 150, 151, 1118, 1119. 
Jurisdiction of United States to impose, 1119, 1120. 
Losses, deductibility of, 1132, 1133. 

Methods for reporting deductions, 1125. 

‘Methods for reporting income, 1124, 1125. 
Non-closed transactions, treatment of, 1128, 1129. 
Redemption of stock as distribution of earnings, 1125, 1126, 
Reorganization, exchange for stoek, 1128, 1129. 
Stock dividends, taxability of, 1125, 1126. 
Transferred income, to whom taxable, 1121, 1122, 
Trust income, to whom,taxable, 1122, 1123. 

Unit rule, allocation, 150, 151. 


Ager egation of transfers, 1117. : 

Damages for breach of contract to make will, 1107, 1108. 
Domicile, intangibles, 86, 1106. 

Insurance proceeds, taxability of, 1114, 1115. 

Joint estates, taxahility of 2 4413; 
Jurisdiction of state to impose, 86, 1106. | 
Jurisdiction of United States to impose, 1107. 

Powers of appointment, taxability of, 1113, 1114. 
Presumption, gifts in contemplation of death, 1108, 1109. 
Reserving life estate, effect of, 1109, 1110. 

Reserving power to revoke, effect of, 1111, 1112. 
Retroactive taxation, 1115, 1116. 

Transfers in contemplation of death, 1108, 1109. 
Transfers intended to take effect after death, 1109-1111. 


Transfers under wills, 1107, 1108. 
Valuations, 1117, 1118. 


Purposes for which taxes are leyviable, 149, 150, 1103, 1105. 
Special districts and assessments, 151, 650, 651, 653. 


Territorial uniformity, requirement of, 1105. 


rORTS, : 


Animals, liability for, 1180-1182. 
Arrest and investigation, 1138, 1139. 
Assault, 1135-1137. 
Assault and battery, 1136, 1137. 
Attractive nuisance, doctrine, 1178-1180, 
Boycotts, 1201, 1202. 
Business, interference with, 1198-1205, 
Business visitors, duty to, 1175. 
Concurrent wrongful acts, 1156, 1158. 
Conflict of laws, place of injury, 97-99. 
Consent of plaintiff, 1189, 1140, 1143. 
Consent to illegal act, 1140, 1141. 
Contribution between tort feasors, 1160, 1161. 
Contributory illegality, 1145, 1161. 
Contributory negligence, 1157-1164. 

Imputed negligence, 1151, 1152, 1161-1164, 
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TORTS—Continued, 
Conversion, 435, 436, 750-761, 783, 784, 796-801, 850-852. 
Corporations, 320-322, 
Defamation, 1190-1197. 
Defense of person, 1142, 1148. 
Defense of property, 1138, 1139, 1141-1145. 
Duties of owners and occupiers of real estate, 1173-1180. 
Duty to guest, 1151, 1157. 
Explosives, blasting and storage, 1183-1185. 
False imprisonment, 1137-1139. 
Fraud and deceit, 1185-1187. 
Damages or rescission, 438, 439. 
Fright, consequences of, 1164-1166, 1181. 
Husband and wife in law of tort, 813-817. 
Joint and concurrent wrongdoers, 1156, 1158. 
Landlord, duty to repair or warn, 1177, 1178. - 
Last clear chance doctrine, 1158-1160. 
Liability without fault, Rylands v. Fletcher, 1183-1185. 
Licensees, guests and borrowers, duty to, 1173-1175. 
Malicious interference with business centracts, etc., 1198-1205. 
Malicious prosecution, 1188-1190. 
Manufacturer’s liability to ultimate consumer, 1074, 1169-1171. 
Municipal corporations, liability, 656, 657. i 
Negligence, 1146-1151. 
Negligent misrepresentation, 1171-1173. 
Nervous shock, emotional disturbance, 11385, 1164-1166, 1181. 
Nuisance, $90, 991. 
Parents’ liability for torts of child, 826, 827. 
Parénts’ recovery for injuries to child, 824-826, 
Privacy, right of, 1197, 1198. 
Re-entry.on land by force, 1145, 1146, 
Slander and libel, 1190-1197. 
Statutory violations, wrongs, implied duty, 1154, 1166-1169, 
Strict liability, extrahazardous activities, s1 Soe 
Transferred intent, 1137. . 
/Trespass in the air, 990, 1146. 
Trespasser, duty to, 1177-1180. 
Unfair competition, 1203-1205. . 
Waiver of tort, quasi-contractual remedy for benefits, 936, 937. 
Wrongful death, 439, 440, 824-825, 1141, 1143, 1144, 1163, 1164. 


TRUSTS, 
Assignment by beneficiary, 1213. 
Beneficiary, rights and remedies of, 1232-1236. 
Business trusts, liability of shareholders, 275, 276, 722-724. t 
Charitable trusts, 1214-1217. 
Collecting banks as trustees or agents, 22, 23, 673-676, 1208. 
Constructive trusts, 1206, 1207. 
Creation of a trust, 1207-1214. 
Distinguished from other transactions, 1206-1236, 
Equitable charge, 1208, 1209. 
Fiduciary duties, 1221-1223, 1225-1230, 1235, 1236 
Insurance trusts, 1244, 1245, 
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TRUSTS—Continued, ; 

Powers of trustees, 1231, 1232. 
Purchase for value without notice, 1233, 1234. 
Remedies of beneficiary, 1232. 

Bona fide purchase for value, 1233, 1234. 

Tracing trust funds, 1232, 1233. 
Resulting trusts, 1218-1221, 1231. 
Revocable trusts, not testamentary, 1244, 1245. 
Spendthrift trusts, 1041, 1042, 1212, 1213, 1221, 1231, 
Statute of Frauds, 1210, 1223, 1225. 
Taxation, trust income, 1122, 1123. 
Termination of active trusts, 1042, 1048, 1236. 
Tort liability of trustees, 722, 723, 1230, 1231. 
Trust res, 1206, 1207, 1216. 
Trusts distinguished from other transactions, 1206-1236, 
Uses and the Statute of Uses, 949-954, 1213, 1214. 


_ WILLS AND ADMINISTRATION, 
Ademption by the dispoSal of property, 
Distinguished from revocation, 1274, 1275. 
Distinguished from satisfaction, 1274, 1275. 
Administration, necessity of, 1261, 1262. 
Adopted children as heirs, 1272. 
Advancements, 1273, 1274. 
Agreement not to probate will, 1263, 1264. 
Attestation, 1241, 1242. 
Capacity to make will, 1237-1240. 
Codicil, execution, 1242. 
Conditional wills, 1256, 1257. 
Conflict of laws, law governing decedents’ estates, 85, 96, 97. 
Contract to make will, 1107, 1108. 
Corporation, devise of corporate property by sole shareholder, 279, 280. 
Deeds, when testamentary, 957, 958, 1246, 1247. 
Descent and distribution, 1270-1272. 
Description of donees and property, 1251, 1252. 
Execution of wills, 
Acknowledgment of signature by testator and witnesses, 1242. 
Attestation by witnesses, 1240-1244. 
Fraudulent prevention of execution, 1238, 1239. 
Holographic rules, 1243, 1253 
Signing by testator, 1240, 1241. 
Executors and administrators, see Personal Representatives. 
Half blood, kindred of, as heirs, 1272. 
Holographic rule, execution of, 1243, 1253. 
Incorporation by reference, 1243, 1250, 1252, 1253, 1260, 
Insane delusions, 1237, 1238. 
Insurance trusts, 1244, 1245. 
Interpretation of wills, 1249-1252. 
Intestacy, takers by, 1270-1272. 
Jurisdiction to grant probate or administration, 85, 1264, 1265, 
Lapsed gifts, 1258, 1259, 1276, 1277. 
Mistakes as to identity or contents, 1256-1258. 
Next of kin decrees, ascertainment of, 1271, 1272. 
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WILLS AND A a aes 
Personal representatives, 
Contracts of, 1267-1270. 
f Title of, 1265, 1266. 
Probate, 

Agreement not to probate, 1263, grees, 

Domicile, probate at, 85. 

Necessity and effect of, 1261, 1262. 

Revocation of, effect, 1262, 1263. 

Publication of will, 1241. ‘: 
Representation, taking by, 1270, 1271, t 
Republication, 1258-1260. : 
Revalidation of will, 1258-1261. 

Revival, 

By revocation of later will, 1261. 

Verbal declaration after satisfaction, not, 1275. 
Revocable trusts, not testamentary, 1244, 1245. 
Revocation of will, 

By destroying or mutilating instrument, 1254, 1255. 

By subsequent instrument, 1251, 12538, 1257, 1258. 

Dependent relative revocation, 1257, 1258. 

Presumption as to, 1254, 1255. 

Satisfaction of legacies and devises, 12738, 1274. 
Signature of testator, 1240, 1241, 1243, 1244. 
Signature of witnesses, 1240, 1241. 

Testamentary character of instrument, 1244-1249, 
Undue influence, 1237, 1239, 1240. 
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